Cul- HoHeqygye- LENG 


INDIAN CASES 


CONTAINING 


FULT: REPORTS OF DECISIONS 


The Privy Council, the “High Courts of Allahabad, . 
Bombay, Galcutta, Madras and Patna, the Chief 
Courts of Lower Burma and the Punjab, 
the Courts of the Judicial Commissioners of 
Central Provinces, Oudh, 
Sind and Upper. Burma 
REPORTED. EN: 
` The following 23 Legal Periodicals: 


Allahabad (1) Indian Law Reports, (2) Law’ Journal; - -Bom bay (1) Indian 
Law Reports, (2) Law Reporter; Burma (1y Lat Times, (2) Lower 
Burma Rulings, (3) Upper Burma “Rulings į Calcutta 
(1) Indian Law Reports, (2) Law “Journal, (3) Weekly 
Notes; Madras (i) Indian Law Reports, (2) Law 
Journal, (3) Law Times, (4) Law Weekly, (5) Weekly 
Notes; Nagpur Law Reports; Oudh (1) Cases, 
(2) Law Journal; Patna Law Journal; Punj~ 
ab (i) Law Reporter, (2) Record, (8) Weekly 
Reporter ; Sind Law Reporter 
WITH 
_ A large number of extra Rulings not reported elsew 









TEs 


wé 


VOLUME XXXV, 








| 7 NOT TO Bz REMOVED 


v 
Re Wi 
EDITOR: aR TMENT OF MS 


SD. CHAUDHRI, B.A., LLES 


PL caper, Curer Court, PUNJAB, LAHORE. 





PRINTED AND PUBLISHED BY THE MANAGER, 
AT THE “LAW PUBLISHING PRESS,” LAHORE, 
` 


DAE, 2....erccceconsers 


KE ; NV 





or 


"CONSOLIDATED 


Comparative Tables showing seriatim the Volumes 
and Pages of ether Indian Law Journals and o 
for the period sþecified at the top of each An 
the corresponding Volumes and Pages of , 
Cases 


Table 1 


ALLAHABAD HIGH.COURT. 












































(A).—38 I. L. R., ALLAHABAD SERES, FROM JOLY TO SEPTEMBER, JIAN 3” 
“were 
Y © Q 
Da wwa JO, ap to . 
E HEEE Bes 
Sof ay Ss Eg? 
ae Names of Parties. S g >> a Names of Parties. oad 
Sis Ban Bag ets 
e BE] o Ess [G48 Te 
Ba Q Pa oS 
j Vo E Ve -P 
825 | Mahabir Singh v. Bhagwanti 33 110 | 425 Chhotey Lal v. Lakhmi Chand 
327 | Mukta Prasad v. Mahadeo Prasad | 33 932 Magan Lal 34 113 
335 | Himmat Bahadur v. Dhanpat Rai | 35 148 | 430 | Emperor v. Jawahir Thakur 34 315 
339 | Abdul Karim v Islamun-nissa Bibi | 34 231 [ 433 | Imami v. Musammat Kallo . | 34 298 
347 ; Jagannath Prasad v. U. P. Flour ý 438 | Radhika Prasad Bapudi v., Sec- 
and Oil Mills Company, Limited | 35 159 retary of State 35 711 
351 | Somwarpuri v. Mata Badal 34 280} 440 | Chandrika Bakhsh Singh v. Indar . 
354 | Emperor v. Husain Khan a | 36 145 Bikram Singh . | 35 958 
357 | Lachmi Narain v. Darbari Lal ... | 33 787-] 446 | Fateh Chand v. Rup Chand 37 122 
358 | Hardwari Lal v, Salamat-ullah 452 | Beni Prasad v. Lajja Ram 35 63 
Khan 34 272] 455 | Emperor v. Ghamman 34 989 
361 | Khurshed Ali v. Abdul Majid 35 210] 457 | Emperor v. Bechan Pande 36 879 
366 | Jagrani v. Bisheshar Dube 35 701 | 458x Emperor v. Jagar Deo a | 36 873 
380 | Hari Kunwar v. Lakhmi Ram Jain | 35 833} 461 Param Hans v. Randhir Singh ... | 35 748 
é 393 | Emperor v. Lal Bihari . | 35 485} 465 Ganga Prasad v. Har Narain 35 739 
895 | Emperor v. Lal Singh 36 481] 463 | Emperor v. Shambhu Nath . | 35 832 
898 | Udhishter Singh v. Kausilla 34 791 469 | Ganga Dahal Rai v, Musammat 
40714 Suraj Bhan v. Boot and mane Gaura 35 16 
ment Faotory, Agra 36 397 | 474 | Goswami Sri Raman Lalji v. Hari 
411 | Kunwar Sen v. Darbari Lal ... | 34 171 Das 34 364 
+ 416 | Ram Charan Lal v, Rahim Baksh | 34 108] 481 | Fazal Ahmad v. Wesal-ud-din ... | 35° 742 
D| 484 | Muhammad Abdul Jalil v, Ram 
Dayal 34 357 
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941 | Mahomed Ismail Ariff v. Hajde 814 | Kashi Shukal v. King-Emperor ... | 36 838 

Ahmed Moolla Dawood 35 30] 818 | Bhagwan Dayal v. Param Sukh 
"54 | Kasturi v. Panna Lal 36 245 Das 36 366 
765 | Abdul Rahman v. Emperor 36 466] 822 | Girja Baiv. Sadashiv Dhundirai 37 321 
769 | Mathura Sahu v. Emperor , 36, 1641 834 | Khiali Ram v. Taik Ram . | 36 452 
772 | Padam Singh v. Ram Rup 36 217 | 846. Dulla v. Shib Lal R 36 281 
3%6 | Sheo Shanker v. Chunni Lal 36 948 | 850 | Emperor v. George Banerji 36 877 
484, | Mahabir Singh v. Emperor a | 36 479 | 851 | T. N. Chadha v. Emperor 36 878 
786 | W. E. Me’ Gowan v. John George - 853 | Gajrajmathi Tiwarin v. Swami 

Me’Gowan we e37 143 Nath Rai 36 307 

189 | Jafar v. Emperor .. | 36 5779 873 | Sushil Chandar Das v, Gauri 

792 | Karan Singh v. Emperor . 36 580 Shankar 36 371 

194 | Emperor- v. Sri Deo 36 495 | 8785 |. Dayalpuri v. Narain Datt 34 2 

197 | Sri Raja Malraju Lakshmi Yon- 
kayamma Rao Bahadur y. Sri ki 
Raja Venkala Narasimha Appa 
Rao Bahadur w | 34 921 | 
Table 2 i ele 
` BOMBAY HIGH COURT. 
o A 
(A).—40 I. L. R, BOMBAY Sznrtzs, ror JuLY-Acaust, 1916. 

g wha |Q |. | nc Be wt 
SA bia jsi fit 
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H 22 [gia È T 
pe m EBS | BHA Se E bs 
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“841 | Dwarkadas Damodar v. Dwarka- 392 | Secretary of State v. Gulam Rasul = 
das Shamji | 317441 Gyasudin Kuwari . | 34 595 ° 
351 | Soni valad Khushal Khadake v. 397 | Gautam Jayachand v. Malhari 34 496 
Bahinibai Krishna 33 950] 401 | Bai Bhicaiji v. Perojshaw aioe 
$58 | Mahomed Beg Amin Beg ` v. Kerawalla 33 192 
Narayan Meghaji Patil ... | 32 983 | 429 | Dattatraya Sakharam Devli v. 
369 | Gangabai Peerappa v. Bandu Govind Sambhaji Kulkarni... | 34 423 
“| Peerappa 32 9861 439 | Bapuji Jagannath v. Govindlal À 
378 | Narayan Ramkrishna Pandit v. Kasandas Shah 34 167 
* Vighneshwar Ganap Hedge 34 414] 446 | Abdullabhai Lalljee v. Executive | . 
386 | Shavakshaw D. Davar v, Tyab Committee, Aden - 34 “141 
Haji Ayub Ges To be - 
printed, 4 : 
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h . Table 3 
e 
BURMA (LOWER) CHIEF COURT. 
(B).—-8 LOWER BURMA RULINGS, rrom JoLY To SEPTEMBER, 1916. 
. 4 . 
E JEJE ny 

Or RO on ng AO 

> od 19 5, b . E] E w 

+ ji Names of Parties, gay < z Names of Parties, i B, ae 
oat . ord 

Soni Bey £3 Epa. 

A o jawi io) 
vV, P. v. P. 

388 | Ngwe Ya v. Shwe Ye .. | 12 910] 433 | Moolla Mahomed v, P, K. Ebra- 

389 | Hurry Krishna Pillay v. Anthi- him „ | 35 735 
latehmy Ammal .. | 33 238 | 440 | Poona v. King-Emperor 34 325 

399 | Sein Kyi v. Ma E 34 1591 447 | King-Emperor v. Po Ket . | 35 513 

404 | Ma Pwa v. Yu Lwai . | 34 69] 450) Badr Rahman Chowdhry v. M. A. 

413 | Tena Peona Cheona Pitohay Meera R. R. M. R. M. Chetty Firm ... 35 288 
Rowther v. Mamakkantakath 452 | Po Chein v. King-Emperor o | 354 321 
Pabhumakntty Uma 34 24] 458 | Pranjivandes Jagjivandas Mehta 

415 | Ma Myo v. Maung Kyan 36 646 y. Chan Mah Phee 35 190 

418 | Nauk To v. Ma Hnin 36 5f 461! Nga Hla v. King-Emperor 37 68 

420 | M. B. Moolla v, K. C. Bose . | 33 981| 461 | Ali Asghar v. Mi Kra Hla U 36 279 

422 | Moolla Cassim v. Moola Abdal | 463 | Itala v. King-Emperor 37 160 
Rahim 35 950 | 463 Sit Hon v. King-Emperor 37 145 

425 | Tok Gyi v. King-Emperor .. | 35 810 | - 464 | King-Emperor v. Nga Pyu 36 156 

e 427 | Hashgn Isphany v, N. A. P. K. 
Chetty Firm 33 1003 
? 
Table 4 
CALCUTTA HIGH COURT. 
(A).—43 I. L. R., CALCUTTA Senrtes, ror Jory-Aveousr, 1916. 
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521 | Musahar Sahu v. Lala Hakim Lal 32 343 675 | Swarnamayee Debi v. Secretary 

527 ank of Bengal v. Ramanathan |. of State | 30 394 
Chetty .. | 32 419] 632 | Gopeshwar Saha v. Jadav Chandra 

, 542 | Emperor v. Donaldson . | 36 155 Chanda we | 32 587 

547 | Birendra Kishore Manikya v. 640 | Nripendra Nath Sahu v. Ashutosh | 
Kalitara Debi -= | 30 93| Ghose . | 33, 548 

E54 | Surendra Narain Roy Chowdhury 650 | Bhupendra Kumar Chakravarty 
v. Dina Nath Bose 6 . | 36 33 v. Purna Chandra Bose a | 8 84 

558 | Abdul Rahman Chowdhari v. 669 | Nrityamoni Dassi v. Lakban 
Ahmadar Rahmam ° . | SE 554 Chandra Sen » | 33 452 

574 | Khub Lal Singh v. Ajodhya 665 | Dalchand Singhi v. Secretary of ! 

Misser w | ST 433 State ie j 37 ıl 

586 | Amrita Lal Kundu v. Anukul 671 | Abdul Ali Chowdhury v. Emperor | 34 961 
Chandra Das a | 34 253] 676 | Kumar Krishna Dutt v. Hari Na- | 

e 591 | Sital Prasad v. Emperor n | BA 974 rain Ganguly w | 33 208 

597 | Budhu Lal v, Chattu Gope „n | 36 472 | 685 | Poorna Ohandra Addy, Inre m | 32 657 

603 | Jnanda Sandari Ohowdhurani y., s 
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Table 5, 0] 
| 
MADRAS HIGH COURT. °* 
(A).—39 I. L.. R, MADRAS SerIKs, ror Jouy, 1916. 
a - anawa . 
` Ga K n 
23 wia [Bn p wp bo 
a SES jag 5 BS 
om nt So. ie $ A 
b fa Names of Parties. 283 om [a k Names of Parties. F = 
O = li Qe : @ sed 
2S ws 5 
PEE bes ba a 
< S 3 8 
Š ò À. | 9 
Wa P. vV. P. 
617 | Seoretary of State for India v. 664 | Shaik Ibrahim Rowther v. Muham- 
Chellikani Rama Rao | 35 902 mad Ibrahim Rowther 30 £06 
634 | Janaki Ammal v. Narayanasami 673 | N. V. Rama Chetty v. A. L. A. R. . 
Aiyer 37 161 R. M. Arunachalam Chettiar =... BSI 98 
640 | Maharajah of Bobbili v. Narasa- 677 | K. Parameswaran Nambudri, In re 31 161 
raju Peda Baliara Simbulu Baha- 683 | G. Narayanaswami Nayudu v. N. 
dur 36 682 Subramanyan 30 375 
645 | Raja of Pittapur v. G. Venkata 686 | Hawkins, In re 30 444 
Subba Row 30 94] 689 | 0. A. Haswara Iyer v. K. Govinda- 3 
646n) Raja of Pittapur v. Venkata Subba rajulu Naidu 31 192 
Row . | 2E 595 } 698 | Kalianji Singji Bhai v. The Bank 
658 | Sathyabhama v. Kesavacharya ... | 29 397 of Madras 31 588 
661 | K. Narayana Moothad v, The 700 | T. Sitharama Chetty v. Sir 8. Sub Ten 
Cochin Sircar a | 30 511 ramania Dyer 32 211 
(B).—31 MADRAS LAW JOURNAL, ror Juny-Aravst, 1916. 
= oO KG r3 = 
as yhd [ae | FE 
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on 2 2 4 Orel. A 3 A 
; oO: 2 
2s BPS | wa Bes 
S 8 
£ 9 bai . © 
x v OP. TW. P., 
1 Mahant Ram Parkash Das v. 68 | Sri Rajah Malraju Lakshmi Ven- 
Mahant Anand Das 3 -583 kayyamma Rao Rahadur v. Sri 
18 Tomni Bai Saheb Mohitai Avergal : Rajah Venkata Narasimha Appa: | h 
Vasanta Rao Ananda Rao Rao Bahadur 34 94 
, Dhaybar .. | 34-218] 72 | Raja Debi Bakhsh Singh v. Shadi 
22 | Gamarti Venkatachellam v. ` Lal 33° 681- 
Gamarti Sithayamma 35 296 97 | Sheorarsan Singh v. Ramnandan | è 
26 | Gudimolla Rangamma v. Panchan- Prashad Narayan Singh w | 33 914 6 
gam Narasimhacharyulu .| 35 116 84 | Secretary of State v. Rangasamy 
33 | Kudapa Venkayamma v. Kakarla Aiyangar 35 165 
Narasimma 35 150 87 | Kumarasmi Odayar v. Subramania 
39°| Chundry Krishnayya vY. Koripalli Iyer 33 e87 
i Raju 35 154 90 | Penugonda Rattam v. Korasika j 
44} K. Anavarsada Khan Pani Sahib Thatha 35 237 
v. Misiri Khan Pani Sahib’ 35 179 93 | Mahomed Bilar S&hib v. Nabi Khan 
Pandillapalli Singa Reddi v. Sahib 35 157 
- Yeddula Subba Reddy 35 185 96 | Nara Reddiar v, Doraiswami Reddi 35 201 
$7 | Secretary of State v. Maharaja of . 
hit ‘Venkatagiri 35 266 
A = = — = sainn co nie 
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* “(B).—81 MADRAS LAW JOURNAL, 1916—coneld. 
. . e 
5 . Oo . 5 TE 
Be ae be [as SF 
I-A mi AO a rt wg RO 
Pi , SH Ib ; Aad 
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$ D 9 A OR 
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| 
i 120 | Secretary of State v. Rangasami 178 | Frederick Edmed Hooper v. King- | . 
Iyengar . | 35 168 Emperor uw | 35 497 
b 128 | Sunkara Venkataratnam v., Sri 202 | Deeri Narasimhacharyulu v 
i Rajah Varadarajah Appa Rao | _- Chalasani Subbayya 36 270 
; Bahadur | 35 213| 207 | Shaik Davud Rowther v. Parama- 
| 133 | Anantarama Aiyar v. Yussufji sami Pillai . | 35 0 
Oomer Sahib 36 903| 211 | Maharajah of Venkatagiri v. 
ls 188 | Shanmuganatha Chettiar v, K. Rami Reddi 34 607 
+ Srinivasa Aiyar 35 219 | 214; Sri Ravu Seshayya Garu v. Rajah 
147 | Murugayya Maniyakaran v, Palani- of Pittappur 34 730 
, yandi Maniyakaran 36 507] 219 | Moturi Seshayya v. Sri Rajah Ven- 
` 155 | Pranjivandas Jagjivandas Mehta katadri Appa Row 56 289 
5 v. Chan Mab Phee 35 190} 222 | Madala Madavarayudu v. Tanikalla 
f 159 | River Steam Navigation Co. v, Subbamma 35 124 
4 Hathor Steamship Co. a | 35 1981 225 | Janaki Ammal v, Narayanasami 
4 168 | Arunachalam Chettiar v. Manga- Aiyer 37 161 
) 3 lam n. | 35 329 
(0) —20 MADRAS LAW TIMES, vor Jury, 1916. 
oO we e ig — ay . el | D a 
Ra to Èe oi gs bo &0 
i d A a BS gm E BS 
: EH i 5 : EEEE Iba ; Bad 
; g l Names of Parties. S z 4 S Names of Parties. A : E 
pi ESS | Se ges 
< 8 S 
Ay oD Py © 
y. P; Y; P. 
: 1 | Sheoparsan Singh v. Ramnandan 50 ; Arunachellam Chetty v. Rama- | * 
E Prashad Narayan . | 33 914 swami Chetty 35 .1 
i 10 | Srimati Nrityamoni Dassi v. 53 | Raja Debi Bakhsh Singh v. Shadi 
i Lakhan Ohunder Sen «| 33 452 Lal 33 681 
21 | Maddala Ramanujamma, In re ....| 34 807 58 | Secretary of State v. Rangasewmi 
025 j Jatindra Nath Basu v. Srimati Aiyangar 35 168 
‘Peyer Deye Debi | 34 69 60 aka of State v, Rangasawmy 
81 b Jamna Bai Saheb Mohitai v. Aiyangar 35 168 
asant Rao Ananda Rao 62 | Pandillapalli Singareddi v. Ved- 
hybar 34 213 dula Subba Reddi 35. 186 
” 86 Tallapragada Subba Rao v. Gopi- 70 | Arunachelam Chettiar v. Man: pene 
ie | setti Narayanaswami Naidu 36 727 galam ‘ 
44 | Kotam .Reddi Seetamma v, Ven- 
f N nalakanti Kristnaswami 35 18 
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vi INDIAN CASES. [1916 
(D).—3 LAW WEEKLY, ror Juntu, 1916. oie 
y a e 
oO, ao bos jo as ap 5p of 
33 geo 13 : ' BBO. 
ae Names of Parties. 3 az se Names of Parties, 8 a 
a A | re oy m 
bi Eps |s BES 
A 9 A O s 
Seep | e a a n umbaran ——] e GAE = ap 
v. P. v. P. 
525 | Raja Debi Bakhsh Singh v. Shadi 576 | Pamulapati Venkata Krishniah v. 
Lal a | 33 681 Kondamudi Subbarayudu .. | 3G 240 
626 | Sri Kishan Lal v. Musammat 579 | Mahomed Silar Sahib and Oo. v. 
Kashmiro 34 37 _ Nabi Khan Sahib we | 35 157 
540 | Jamna Bai Saheb v. Vasanta Rao | 34 213| 582 Maharajah of Venkatagiri v. 
542 | Selambayi v. Sangu Pandithan ... | 35 147 Velikarti Rami Reddi 34 607 
644 | Sheoparsan Singh v. Narayan 595 | E. B. Swami Chetty v. S. J. Ethira- 
Singh 33 914 jalu Naidu 34 853 
551 | Koila China Mallayya v. Kanne- 587 | Subbiah Chetty v. Kuppammal `. 35 104 
kanti Veeriah 31 671 | 559 | Nara Reddiar v. Doraiswami 
552 | Swaminatha Pillai v. Mondaiyan 35 4834 ` Reddi 35 301 
553 | Jatindra Nath Basu v. Srimati 590 | Dinavahi Lakshmipathi v. Pingali 
Peyer Deye Debi .. | 34 69 Narasimhan 34 898 
556 | Mahant Ram Parkash Das v. 592 | Sunkara Venkataratnam v. Sri 
Í Mahant Anand Das 33 583 Rajah Varadarajah Appa Rao 
572 | Yogamba Boi Ammani v. Arumuga Bahadur 35 213 
Mudaliar 36 128 | 601 | Valiakath Puthiah Maliyakkal 
673 | Valluri Narasimha Rao Pantulu Mammi Knutti Haji v. Thachar 
Garu v. Secretary of State for A. Manakkal Parameswaran 
India in Council 36 219 Nambudri e: | 850249 
(D).—4 LAW WEEKLY, ror August, 1916. < 
5 D . 
Ta a b a eee os 
a8 §aS [3S 58S 
P ' Names of Parti Baa on Names of Parties EE 
Se ames 0: es, E Se ames of Parties, te 
bi EES | èn ox 
go. Oo g © 
Pu D Pa ie) 
T vV. P. vV. P. 
1 | Pandillapalli Singareddi ‘v, Yed- 48 | Bollapragada Ramamurthi v. 
dula Subba Reddi 35 185 Thimmanna Gopayya we | 35 575 
10 | Chidambaram Chetty v. Karuthan 51 | Palaniappa Mudali v. Official 
Chetty 34 643 Receiver | 35 690 
15 | Maharajah Ram Narayan Singh 53 | Crown Prosecutor v. Sankara 
y. Adhindra Nath Mukhurji 34 800 Narayana Chetti ' 35 - 488 
21 | Secretary of State for India in 55 | Vittoba Rao v. T. Narasinga Raos 35 507 
Council v. DEON, 67 | Kamulammal <Avergal v. Vavu e 
` Aiyangar 35 168 Rowther . | 33 Bik 
24 | Secretary of State for India in 58 | Lakshmi Veukayyamma Rao 
. Council v. Rangasamy Bahadur v. Narasimha Appa 
Aiyangar 35 168 Rao Bahadur 34 921 
27 | Shanmuganatha Chettiar v. K. 69 | Pranjivandas Jagjivandas Mehta v, 
Srinivasa Aiyar 35 219 Chan Mah Phee 35 199 
82 | Dhanukodi Asari v, Muthusami 73 | Thonikafavath*Awalla v. Ammian 
Aiyar a | 35 490 Mannil Kuttiali 36 471 
34 | Duraisami Reddi v. Velu Asari ,., | 35 591 74 | Balu Mudali v. Durvasålu Pillai |, | 34 570 
37 | Arunachalam Chettiar `v. Man- 77 | Narna v. Ammani Amma 35 418 
galam w | 35 329 82 | Frederick Edmed Hooper v. King- 
$ Emperor | 35 497 
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(C).— (1916) 1 MADRAS WEEKLY NOTES, rroa 9tm Ta ¿3RD Jury, 1916. 
. e ¢ 
. s oO , oO 
>. ee to & vf eS. “tp bea 
e | BES | By ERS 
Se Reg [CE BEd 
fale Names of Parties, gag ar Names of Parties. 4 a = 
p” sa. G SS 
o Dent © RES DD pay R bg 
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-A D Py D 
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y. F; NG T: 
403 | Jatindra Nath Basu v. Peyer 446 | Rivers Steam Navigation Co., Ltd. 4 
Deye Debi 34 69 v. Hathor Steamship Co., Ltd.... | 35 193 
406 | Mahant Ram Parkash Das v. Ma- 452 | Jamna Bai Saheb Mohitai v. Va- 
hant Anand Das 33 563 santa Rao Ananda Rao Dhybar | 34 218 
419 | Sheoparsan Singh v. Ramnandan 455 | Meyappa Chetty v. Supramanian 
Prashad Narayan Singh 33 914 Chetty aa | 35° 323, 
425 | Raja Debi Bakhsh Singh v. Shadi 460 | Mahomed Ismail Ariff v. Hajce 
Lal 33 681 Ahmed Moola Dawood . | 35 30 
428 | Maharaja Ram Narayan Singh y Y. 46S | Anagarada Khan Pani Sahib v. 
Adhindra Nath Mukhurji 34 900 Misiri Khan Pani Sahib 25 179 
433 | Sri Kishan Lal v. Musammat 471 | Mahomed Silar Sahib and Co. v. 
Kashmiro : . | 34 37 Nabi Khan Sahib 35 157 
443 | Pranjivandas Jagjivandas Mehta v. 473 | Dinavahi Lakshmipathi v, Pingali 
Chan Mah Phee | . | 35 10 Narasimhan 34 698 
474 | Nara Reddiar v. Doraiswami Reddi | 35 301 
(F) — (1916) 2 MADRAS WEEKLY NOTES, rroM 867m JCLY ro August 20ra, 1916, 
oO. R oa 
oo woz fo, bn Bp of - 
yE Names of Parties, gag | TE Names of Parties. HEt 
y Ka NS BA 
om $ SO om Ooo 
an BES | Ex Hes 
fia D my o 
r vV. P: V. P. 
1 Pandillapalti Singareddi v. Yed- G5 | Musammat Girja Bai v. Sadashiv š 
dula Subba Reddi . | 35. 185 Dhundiraj 137 321 
1 | Venkataratnam v. Appa Rao . | 35 213 43 | Raghavachari v. Pakkiri Mahom- | 
14 | Shanmuganatha Chettiar v, Srini- med Rowther 760 
vasa Aiyar 35 219 79 | Govindaswami Pillai v. Bama- 
18 | Chidambaram Chetty v. Karuthan swami Aiyar |134 6 
Chetty 34 543 82 | Kolla Gangama Naidu y. Secre- 
21 | Maharaja of Venkatagiri v. Rami tary of State for India . | 33 665 
° Beddi 34 607 84 | C. B. Swami Chetty v. S. T, 
23 | Lakshmi Venkayamma Rao v. Ven- Ethirajrlu Naidu .. | OF, 853 
| kata Narasimha Appa Rao... | 34 921 86 | Subbiah Chetti v. Kuppammal ...| 35 104 
81 | Annalath Chathn v. Vengadan 87 | Manikkam Pillai v. Thanikachalam 
Pakker 34 906 Pillai 34. 945 
88 | Kotamreddi Seetamma v. Vennela- 88 | Baganathi Servai v, Velayer 33 830 
kanti Krishnaswami Roy . | 35 18 88 | Secretary of State v. Rangasamy i 
38 | Gangadara Mudali v. Sambasira | ` Aiyangar 35 168 
Mudali .. | 34 769| 90 | Secretary of State v. Rangasamy ° 
43 | Gnana Sambanda v. Menikka Iyengar 35 168 
4 . Vasaka | 34 57 92 | Rajah of Kalahasti v. Sree Mahant 
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PRIVY COUNCIL. 

APPEAL From Mapras Hren COURT. 
February 21, 1916. 
Present:—The Lord Chancellor, Viscount 
Haldane, Sir John Edge, Mr. Ameer Ali and 
Sir Lawrence Jenkins. 

SUNA ANA ARUNACHELLAM CHETTY 
AND OTHERS—-APPELLANTS 

versus. 
S. R. M. RAMASWAMI CHETTY— 


RESPONDENT., 

Tgill -Glenuinenggs proved—Testator in disposing state 
— Will not conforming to reason and justice, whether 
ground for discrediting—Medical evidence—Disposing 
power ascertainable from eyes and expression. 

When a Will has once been made and is apparently 
in perfect form, and the evidence of the attesting 
witness is to be trusted, few things can be more 
dangerous than to attempt to recreate the kind of 
Will that the man ought, in the opinion of the Court, 
to have made. Once the man’s mind is free and 
clear and is capable of disposing of his property, the 
way in which it is to be disposed of rests with him, 
and it is not for any Court to try and discover 
whether a Will could not have been made more 
consonant either with-reason. or with justice. [p. 3, 
cols. 1 & 2.] 


* ‘Phere are many signs by which a doctor can deter- 
mine whether a man’s mind is sound or no, and 
certainly not the least important is the character 
and appearance of the man’s eyes and expression [p. 
2, col. 2.] 

Appeal from a nameni and decree of the 
Madras High Court, dated September 12,1911, 
reversing those of the District Judge of 
Madura, dated August 30, 1909. 


FACTS.—One Suna Ana Subramanian 
< Chettiar, who was a Nattukottai Chetty, died 
gfter having undergone an operation for 
earbuncle. Dr. Van Allen had pefformed the 
operationin-the American Mission Hospital 
at Madura and was hopeful the first day. The 

1 ; e 


‘High Court believed 





condition of the patient grew worse and he 
asked a relation of the deceased to get him 
to see to his affairs. Accordingly a Will was 
prepared and signed by the deceased. Dr. 
Van Allen was one-of the attesting witnesses. 


The Will was written on several sheets 


of paper, the concluding portion being rather 
too crowdedly written. Certain persens 
were appointed as executors of the Will, but 
they were alleged to have been rivals in 
business. The genuineness of the Will was 
contested and it was. alleged that the signa- 
ture of the testator was obtained on blank 


- sheets of paper and the Will written out 


afterwards. The condition of the Will was 
regarded as lending colour to the allegation: 
The mother of the testator claimed to have 
power by custom to adopt a son with the 
concurrence of the widow of the deceased and 
in fact did adopt. Dr, Van Allen, however, 
deposed that he had signed a completed 
Will and that the testator was capable of 
-making a Will at the time he signed the 
same. The District Judge held that the Wilk 
was not validly executed. On appeal the 
in the evidence of 
Dr. Allen and reversed the judgment of the 
lower Court, The objectors to the grant of 
Probate then appealed to the Judicial Com- 
mittee. 


Mr. De Gruyther, K. O. (with him Mr. 
Dube), for the Appellants, contended that the 
respondent had not proved that the testator 
executed the Will and that he, had a sound 
disposing mind atthe time of its exoeution. 
The burden of proof lay upon the respondent 
and it had not been discharze1 (ludian 
Evidenca Act, sactions 101—5). The District 
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Judge who saw and heard the witnesses did 
not believe the execution of the Will. The 
findings of fact by him should not be dis- 
turbed on appeal. The findings of the High 
Court were opposed to the weight of evi- 
dence and the probabilities of the case. 
Large sums were given by way of: charity. 
Persons who were rivals in trade were 
appointed executors. The evidence of the 
mother who was at his bedside was that the 
testator was not in a sound state of mind and 
capable of making a Will. 

Sir Robert Finlay, K.C., and Mr. Brown ap- 
peared for the Respondent, but were not 
called upon. 

JUDGMENT. 

Lorp CuHanceLttor.—Two questions are 
raised in this appeal: the one is whether 
the appeal-is competent to the appellants, 
and the other whether a Will, which was 
executed on the :O0th November 1904, by 
one Subramanian Chetty, is or is not a good 
and valid testamentary document. 

With regard to the first point, their Lord- 
ships desire to express no opinion, In the 
view that they take of this case its deci- 
sion is not material, and their opinion must 
not betaken to involve an assumption that 
the appellants have a sufficient interest to 
enable them to maintain the appeal. 

With regard to the other question, it is 
clear that the judgment of the Judge of 
the District Court, which was in the appel- 
lants’ favour, can only be supported if the 
evidence of a doctor, Dr. Van Allen, be 
disqualified, because either it is untrust- 
worthy owing to faulty recollection, or, if 
accepted, does not go far enough to establish 
the validity of the Will. If, therefore, 
their Lordships considered the doctor’s evi- 
dence accurate and adequate, it would be 
unavailing for Counsel to ask the Board 
to examine the detailed story of the other 
witnesses who were called before the Dis- 
trict. Court. 


Their Lordships have given careful and 
close attention to the evidence of Dr. 
Van Allen, and are clearly of opinion that 
reliance can: safely be placed on it in all 
material respects, and that it does fully 
and sufficiently establish the validity of the 
Will that is in dispute. 

From this evidence it appears that the 
deceased was operated on by Dr. Van 
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Allen“on the 9th . November 1904 in the 
American Hospital at , Madura. He was 


operated on for a carbuncle, but he was, 
and he had for some time past to the 
doctor’s knowledge been, suffering froni 
diabetes. On the day following the opera- 
tion the doctor observed from certain 
symptoms that there was a prospect of the 
patient sinking under the shock. He 
accordingly, at noon on the 10th November, 
told him or his friends that he. had better 
see to his affairs, and accordingly Vakils 
were called in, who prepared the document 
which is in dispute. The doctor says that 
he saw the Will signed by the testator. 
He says that he ‘was with him for half 
an hour, during which he signed and he 
(the doctor) attested. The doctor also saw 
a man taking notes, apparently at the 
dictation of the testator, though he did not 
hear what passed between them, and at 
9 or 10 in the evening, after the signature 
of the document, the deceased left the 
hospital in a state of great weakness, and 


within a few hours died. Š 


Now the doctor’s evidence is quite dear 
that, in his opinion, the deceased was per- 
fectly capable of understanding a business 
transaction, and understood what he was 
doing at the time when he executed the 
Will. He gives several reasons, the chief 
of which, repeated from time to time, is 
that he could tell by the appearance of 
the face and eyes of the patient; this 
appears to have been regarded as unsatis- 
factory by the District Judge, who thought 
that it was not a means by which the 
doctor could ascertain the strength and 
intelligence that was left to the dying man. 

Their Lordships are quite unable to accept 
the view of the learned Judge in the magter. 
There are many sings by | which a doctor can 
determine whether a man’s mind is‘sound or 
no, and certainly not the least important i is the 
character and appearance of the man’s eyes 
and expression. i 


Butthe matter does not rest there, because 
the doctor fays himself that he was talking 
to the patient throughout the day trying te 
cheer him up, though whether he spoke to 
him at the moment when his Will was exe- 


‘cuted or immediately afterwards is not made 


plain. 
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Their Lordships think that the real fact 
that explains the judgment of the District 
Judge is this: When the Will is examined 

„it appears that the last page has the 
writing inconveniently crawded above the 
signature of the testator, and the last page 
but one has also at the foot of the page 
writing so placed as to lend colour to the 
suggestion that the page had been filled up 
after the signature had been attached. It 
goes no further than that; but upon that it 
appears that the learned Judge has built 
up a theory of a dishonest conspiracy with 
‘regard to the preparation of this Will, which 
their Lordships are clear Dr. Van "Allen’ s 
evidence completely destroys. If the view 
were right that this Will had been written on 
blank pages over signatures ofthe testator 
previously obtained, it would have been 
quite impossible for.Dr. Van Allen to bave 
said, as he did again and again, that he saw 
the deceased execute the Will, and it would 
have been equally impossible for Dr. Van 
Allen to hare attested on the last page of 
the Wall the signature of the deceased with- 
out noticing that there was no writing 
whatever over it. Remembering his respon- 
sibilities, as he clearly did, as an attesting 
witness, he would have been quite unable, if 
the paper was blank, to have come and said, 
in the plain words which he used, that he 
saw the signature of the deceased attached to 
this document. 


These are the reasons that convince their 
Lordships that, whatever may be the true 
cause of the inconvenient way in which 
some of this writing appears, the explana- 
*tion is not and cannot be the one that the 
learned Judge has assigned ; it would indeed 
be most unsafe and most undesirable in 
cireumstances such as these to try to spell out 
from the peculiar form in which a document 
written in the ‘vernacular appears, a hypo- 
thetical ahswer to the clear, distinct, and 
trustworthy evidence of the doctor who 
witnessed the Will, ` 

Their Lordships only desire to add, in 
conclusion, this: Whena Will has once been 
„made and is apparently jn perfect form, 
and the evidence of the attesting Witness is to 
be trusted, few things can be more dangerous 
than to attempt to recreate the kind of Will 
that the man ought, in the opinion of 
the Court, to have made. Once the man’s 


mind is free and clear and is capable of 
disposing of his property, the way in which 
it is to be disposed of rests with him, and 
it is not for any Court to try and discover 
whether a Will could not have been made 
more consonant either with reason or with 
justice. 

Their Lordships see no reason whatever 
to doubt that the view that has been taken 
by the High Court of Judicature at Madras 
is correct, and they will humbly advise His 
Majesty that this appeal be dismissed with 
costs. 

Appeal dismissed. 

Solicitors for the Appellants: Messrs. T, L. 


‘Wilson & Co. 


Solicitors for the Respondent: Mr. Douglas 
Grant. 


CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL Jurispicrion.* 
A January 10, 1916, 
Present:—Mr. Justice Chaudhuri. 
In the matter of Tue INDIAN ARBITRA 
TION ACT (IX or 1899) 
AND 
In the matter of JOY LAL ann Co.— 
DeFENDANTS—- PSTITIONERS 
. versus 
MONMOTHA NATH MULLIK anp 


ANOTHER— PLAINTIFFS— OPPOSITE PARTY. 

Broker liable as principal—Custom and usage of 
Calcutta Gunny Market—Evidence Act (I of 1872), s. 
92, Prov. (5)—Evidence of custom or usage incidental 
to ‘contract —Contract Act (IX of 1872), ss. 280, 236— 
Arbitration and award by Bengal Chamber of Commerce 
—Jurisdiction. 

An award made by the Bengal Chamber of 
Commerce was soughi to be set aside by defendants 
in Court, on the ground that the Chamber acted 
in excess of jurisdiction in having made the award 
in favour of the plaintiffs, disregarding the fact that 
the contract in question was made by plaintiffs 
as brokers, although in fact the plaintiffs had no 
principals and the contract was not, therefore, 
enforceable. The plaintiffs alleged that there was 
a custom in the market in respect of gunny, hessian 
and manufactured jute goods by which brokers are 
held liable upon such contracts and such custom 
being well-known to the Ohamber, the award was 
properly made and valid. 

The Court allowed evidence of custom and usage 
to be given and held that there was such a oustom 
and that the defendants knew of it, 





#The report of this case has been taken from the 
Calcutta Weekly Notes with permission—Fd, 
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Patiram Banerjee v. Kankinarra Company Limited, 
3 Ind. Cas. 607; 19 C. W. N. 623; 42 C. 1050, distin- 
guished, 

Held, that sections 280 and 286 of the Indian 
Contract Act, the former of which deals with 
undisclosed principals and the latter with persons 
falsely bee as agents, were not applicable 
to this case. [p. 5, col, 2. 

Held, also, that evidence of usage of trade applic- 
able to the contract which the parties’ making it 
knew, or may be reasonably presumed to have 
known, is admigsible for the purpose of importing 
terms into the contract respecting which the instru- 
ment itself is silent. [p. 5, col. 2.] 

Fleet v. Murton, (1871) 7 Q. B.- 126; 41 L. 
J. Q. B. 49; 26 L. T. 181; 20 W. R. 97, followed 

That the usage being known to the Chamber the 
matter was within their jurisdiction and the award 
was properly made. [p. 5, col. 2.] 

The facts of the case as alsothe argu- 
ment atthe Bar are fully set outin the 
judgment. 

Mr. 8S. R. Dass, Counsel, for the Defend- 
ants-Petitioners. 

Messrs. N. Sarkar and P. N. Chatterji, 
Counsel, for the Plaintiffs-Opposite Party. 

JUDGMENT.—This is an application to 
set aside an award made by the Bengal 
Chamber of Commerce. Joy Lall and Com- 
pany entered into a contract “for principals” 
for the sale of certain goods to the Mulliks 
hereinafter referred to as plaintiffs and 
defendants respectively. The defendants 
did not take delivery of the goods and the 
plaintiffs referred the matter of their dis- 
pute to the Bengal Chamber of Commerce 
under a clause-in the contract. The de- 
fendants thereupon took a plea before the 
Chamber that it had no jurisdiction (1) 
inasmuch as the plaintiffs wera merely 
brokers in the transaction and the contract 
was “for principals,” (2) there were fraud 
and misrepresentation when the contract 
was entered into, that is to say, in fact Joy 
Lall and Company had no principals at all, 
although the contract purported to be by 
them as brokers on behalf of principals. 


The Chamber has made an award in favour, 


of the plaintiffs. In answer to the applica- 
tion now made the plaintiffs alleged that 
there was a custom in the market by which 
brokers are held liable upon such contracts 
and that such custom being well-known to 
the Chamber it is submitted that they have 
properly made their award and itis ac- 
cordingly valid. Upon that an issue was 
framed for trial before me as to whether 
there was such.a custom. Learned Counsel 
appearing for the defondants submitted that 


no evidence of that kind could be taken 
inasmuch as it would contradict the terms 
of the contract. I have, however, allowed 
evidence to be taken subject to such objection. , 
The evidence is that brokers in such contracts 


` in Calcutta, in ‘gunny, hessian and other 


manufactured jute goods, are held by custom 
responsible. by both buyers and sellers for 
the performance of the contract. Such evi- 
dence has been given on behalf of the plaint- 
iffs and has not been contradicted by any 
one on the side of the defendants. Inasmuch 
as learned Counsel for the defendants also 
contended that his clients, if there was such” 


. a custom, were unaware of it,he was allow- 


ed tocall one of the defendants. It appears 


_that he had previous dealings with the 


plaintiffs and E may say at once that I am 
not all satisfied with his evidence. The 
custom pleaded by the plaintiffs has been 
proved and I am not satisfied that the 
defendants did not know it. I think they 
knew. The question, therefore, is, can 
evidence of such custom be taken, or its 
existence considered by the Chamber. ə 

It is urged that it has be8n decided fh 
Pattram Banerjee v. Kankinarra Company 
limited (1) thata broker on such a con- 
tract is not liable. It is to be noticed that 
Woodroffe, J., guarded his decision in that 
case. by stating that it wassaid that there 
was a custom in Calcutta that such contracts 
were regarded as principal contracts, but 
that there was no such evidence before 
them. 

Mollett v. Robinson (2) has been relied 
upon as having held “It is also an ele- 
mentary proposition, that a custom of trade, 


- may control the mode of performance of a 


contract, bat cannot change its intrinsic 
character. No usage unknown to the prip- 
cipal can justify a broker in converting 
himself into a principal seller.” It is argued 
that the contract itself cannote be con- 
tradicted. 

in Hutchinson v. Tatham (8) “Brett, J., 
laid down “that though you cannot con- 
tradict a written document by evidence of 
custom you may add aterm not inconsis- 
tent with any ternf of the contract.” 


In Hutcheson v. Futon (4) it was held 
( (9 81 Ind. Cas. 607; 19 C. W. N. 623; 42 0, 1050. 
3 


(1870) 5 ©. P. 646. 
(1873) 8 C. P. 482; 42 L. J. O, P. 260; 29 L, T. 
103; 22 W. R. 18. 
(4) (1884) 18 Q. B. D. 861; 51°L, T. 846. 


V XXXV} 


INDIAN OASES. 5 


In the mattervof JOY LAL & CO. V. MONMOTHA NATH MULLIOK, 


that the arbitrator had no jurisdiction to 
decide on custom inconsistent with the terms. 
In that particular, transaction the plaintiffs 
alleged that the goods were of inferior quality. 
This case was discnssed and followed in 
* North-Western Rubber Company and Huttenbach 
§ Co., In ve (5). The cases dealing with 
this point are to be found in Smith’s Leading 
Cases under the head “Wigglesworth v. 
Dallison” (6) and were referred to, There 
is no doubt that with respect to commer- 
cial contracts it has been long established 
that evidence of a usage of trade ‘appli- 
cable to the contract which the parties 
making it knew, or may be reasonably pre- 
sumed to have known, is admissible for the 
purpose of importing terms into the con- 
tract respecting which the instrument itself 
is silent: that with regard to particular 
commercial usages evidence is admissible 
either to engraft terms with the contract 
or to explain its terms. In, Humfrey v. 
Dale (7) it was held that not merely a 
term but a party on oral evidence of custom 
may be added to a contract in writ- 


ing. 
e Of behalfeof the plaintiffs Fleet v. 
Murton (8) has been relied upon. It is 
very similar to Humfrey v. Dale (7). In 
Fleet v. Murton (8) evidence was adduced 
on behalf of the plaintiff that in the 
London Fruit Trade if the brokers did 
not name their principals in the contract 
note itself, the brokers are held personally 
responsible on the contract. Cockburn, 
C. J., held that evidence of the castom was 
admissible on the ground that “although 
when a party professes to contract as 
broker, it might prima facie be taken that 
he contracts without the intention of in- 
curring liability on his own part, yet, if by 
the custom of the particular trade there is 
that qualification of the contract (which if 
writtgn into the contract in extenso, would 
undoubtedly bind him), that ‘qualification 
might, he thought, be imported into the 
contract by evidence of the custom.” 


(5) (1908) 2 K. B. 907; 78 L. J. K. B. 61. 

(6) Smith’s Leading Cases, Elevgnth Ed., Vol. I, 
545; 1 Dougl. 201; 99 E. R. 182. 
j (7) (1857) 7 EL & Bl. 266; 119; RR. 1246; 26 L. 

J. Q. B. 137; 3 Jur. (N. 8.) 218; 110 R. R. 587. 

(R) (1871) 7 Q. B. 126; 41 L.J. Q.B. 49; 26 
L. T. 151; 29 W. R. 97, 


Blackburn, J., was of the same opinion. 
The custom sought to be proved in that 
case was that if the broker did not digs- 
close his principal’s nameon the contract, 
he was personally liable. 

Fleet v. Murton(S) was followed in this 
Court in Gubby v. Avetoom (9). It is 
difficult to distinguish the point arising in 
Fleet v. Murton (8) from that in the matter 
before me. It appears from the corre- 
spondence relating to the matter which 
was placed before the Chamber that the 
plaintiffs were not being addressed as agents 
or brokers: the plaintiffs were demanding 
fulfilment of the contract and the defend. 
ants were asking for extension of time. It 
also appears from some of the letters that 
they held the plaintiffs responsible to them 
upon the contract and, upon the evidence be- 
fore me, [ am of opinion that the defend- 
ants knew of the alleged custom. There 
is a clear distinction between sections 230 
and 236 of the Contract Act. The latter 
section deals with the case of a person 
falsely contracting as agent. He is not 
entitled to performance: the former, with 
the case of undisclosed principals, The 
agent in such cases is not personally bound 
unless he does not disclose the name of the 
principal. It does not appear that the 
plaintiffs were ever asked to disclose the 
name of their principals. I think that in 
a contract of the character in suit evi- 
dence can be taken about the custom alleged, 
lt does not cease to make the principal 
liable, but makes the agent also liable. It 
does not, therefore, appear to me to con- 
tradict the terms of the contract or to 
change the intrinsic character of it. It ig 
a matter essentially fit for the Chamber, 
being within their knowledge. The gunny 


“business in Calcutta is very extensive and 


of daily occurrence and contracts of the 
nature in suit are usual. I think the Cham. 
ber had jurisdiction in this matter and 
properly made the award. The Rule is, 
therefore, discharged with costs. 
Rule discharged, 

Messrs. Mukherjee and Dutt, Attorneys, for 
the Defendants-Petitioners. 

Messrs. Mitter and Boral, Attorneys, for 


the Plaintiffs-Opposite Party. 
(9) 17 C. 449. 
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SANTI LAL V. INDIAN EXCHANGE BANK, LAHORE, 


ALLAHABAD HIGH COURT. 
First Civiu Arrear No. 33 or 1916. 
May 31, 1916. ` 
Present:—Mr. Justice Piggott and 
Mr. Justice Lindsay. 
SANTI LAL—APPELLANT 
VETSUS 
Tas INDIAN EXCHANGE BANK, 
LAHORE, turoven Rai Sahib Lala 
MURULIDHAR AND ANOTAER— DECREE- 
HOLDERS — RESPONDENTS. 
Companies Act (VI of 1882), s. 169—Apzpeal, right of, 
a aeai Procedure Code (Act F of 1808), O. 
PE . 


A right of appeal under the provisions of seetiun 
169 of the Companies Act, 1882, is co-extensive with 
the right of appeal conferred by the Code of Civil 
Procedure, 1908, 


One L was ordered to pay a certain sum as con- 
tributory towards the fund of a Bank in liquidation, 
In the liquidation proceedings and in the order which 
was issned to another Court for execution, L was 
desoribed as the proprietor of a firm styled 
Nand Lal-Sauti Lal. On the attachment of certain 
goods one S filed an objection that § and not L was the 
sole proprietor of the firm, The execution Court re- 
frained from inquiry -as the order contained an 
express statement that L was the proprieter: 


Held, that the order of the execution Court was 
not appealable inasmuch as it must be taken to 
be an order under Order XXI, rule 63 of the Civil 
Procedure Code, 1908. 


First appeal from the order of the District 
Judge, Agra, dated the 8th January 1916. 


Mr. Damodar Das, for the Appellant. 


The Hon’ble Mr. Narain Prasad and 
Mr. Girdharilal Agarwala, for the Re- 
spondent. ` 


JUDGMENT.—This is a first appeal 
against an order of the District Judge of Agra 
passed under the following circumstances. 
It appears that liquidation proceedings in 
the matter of the Indian Exchange Bank 
were pending in the Court of the Additional 
Judge of Lahore. Under the old Companies 
Act (Act VI of 1882) the Additional Judge 
of Lahore passed an order directing one 
Lachmi Narain as a contributory to pay a 
sum of Rs, 2,475 towards the funds of the 
Bank in liquidation. This order was sent 
down to be executed in the Court of the 
District Judge of Agra. In the liquidation 
proceedings and in the order which was 
issued from the Court at Lahore, Lachmi 
Narain was described as being the proprie- 
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tor of a firm styled Nand Ial-Santi Lal. 
Certain Woods were attached by the District 
Judge of Agra in execution of the order 
received by him and on this having been 
done, the present appellant Santi Lal filed an 
objection in which he stated that he and 
not Lachmi Narain was the sole proprietor» 
of the firm in question. The learned District 
Judge was of opinion that he had no power 
to entertain a petition of this kind. The 
order was issued from the Lahore Court 
with an express statement that Lachmi 
Narain was proprietor of the firm. The Judge, 
therefore, refrained from enquiry as to 
whether Santi Lal was or was not the pro- 
prietor of the firm. Wemay note here that 
the petition of objection which was filed by 
Santi Sal purported to be under Order XXI, 
rule 58 of the Civil Procedure Code and 
that being so, the order passed by the learned 
District Judge must be taken to be an order 
under Order -XXI, rule 63. A preliminary 
objection has been raised that no appeal 
lies and we think that the objection must 
prevail, if the order of the Agra Court is 
treated as having been made under ruje 63 
of Order XXI. The matter is¢lear enough? 

The only remedy of a person whose ob- 
jection has been dismissed is by bringing 
a suit for declaration. 

Moreover, it is clear that an order of this 
kind is not appealable under Order XLIII of 
the Code of Civil Procedure, The learned Coun- 
sel for the appellant has drawn our attention 
tothe provisions of sections 166, 167 and 
169 of the Companies Act (Act VI of 1882). 
He relies upon the provisions of section 169 
for the purpose of showing that an appeal 
lies in the present case. But we are unable 
to entertain this argument. It appears to us 
that section 16% of the Companies Act (Act 
VI of 1882) merely provides for a right of 
appeal in the case of orders which would 
have been appealable had they been passed 
by the Court in the exercise of itsrdinary 
jurisdiction. This brings us back again to 
the provisions of the Code of Civil Procedure, 
which regulate cases in which appeals from 
orders”in Civil Courts lie. It appears to us 
quite clear, therefore, that the right of appeal 
under the provisions of section 169 of the 
old Companies” Act is co-extensive with the 
right of appeal conferred by the Code of 
Civil Procedure; and as we have already men. 


. 
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tioned, an appeal in a case of this sort, would 
not lie under the Code. We are satisfied 
that the preliminary objection is sound and 
must prevail. We dismiss the appeal with 
-costs, including fees on the higher scale. 
-Appeal dismissed. 





CALCUTTA HIGH. COURT. 
Lerrers Patent Appeat No. 93 or 1913. 
May 11, 1916. 
Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Asutosh 

: Mookerjee, Kr. 
BHAIGANTI BEW A—PLAINTIFE— 
APPELLANT 
VETSUS 
HIMMAT BIDYAKAR AND OTHERS— 


DerENDANTS— RESPONDENTS. 

Evidence Aci (Iof 1872), s3. 115, 116, 117— Land- 
lord and tenant—Denial of landlord’s title after expiry 
of term and before surrender—Estoppel, whether ends 
with the term. 

Sections 115, 116 and 117 of the Evidence 
Act are not exhaustive, and there may be rules of 
estoppel applicable other than what is contained in 
those sections. [p. 10, col. 1; p. 12, col. 2.] 

Ganges Manufacturing Co. v. Sourujmull, 5 C, 669; 
5 $, L. R. 533; RU Chand Ghose v. Sarbessur Chandra 
Chunder, 10 C. W. N. 747; 3 ©. L. J. 629; 78 C. 915, 
relied on. 

Ammu v. Ramakishna Sastri, 2 M. 226; and 
Subdbaraya v, Krishnappa, 12 M. 422, distinguished. 

Per Sanderson, O. J.—A person let into possession 
ofa landasa tenant for a term is not entitled, 
on the expiry of the term, to sct up his title to the 
land against that of the landlord without in tlo 
first instance going out of possession and restoring 
possession to the landlord. [p. 9, col. 2.] 

Per Mookerjee, J—A person who has been let 
into possession as tenant is estopped from denying 
his lessor’s title oven after the expiration of the tenancy 
without first surrendering possession. [p. 11, col. 1.] 

Enjoyment by p2rmission is the foundation of 
the rule that a terant shall not be permitted to 
dispute the title of his landlord. Two conditions 
ave essential to the existence of the estoppel, first, 
pogsession, secondly, permission; when these con- 
ditions are present, the estoppel arises and the 
estoppeg prevails so long as such possession 
continues. [p.11, col. 2; p. 12, col. 1.] 

Deo d. JoS&ph Manton v. Austin, (1832) 9 Bing. 41; 
2 M. & Scott. 107; 1 L. J. C. P. 152; 181 E.R. 529; Doe 
a. Knight v. Smythe, (1815) 4 M. & S. 347; 16 R. R 
486; 105 E. R. 862; Doe d. Bristow v. Pegge, (1785) 1 
T, R. 1758n; 4 Dougl. 309; 99 E. R. 1326; Alchorne v. 
Gomme, (1824) 2 Bing. 54; 2 L. J. (0. s.) C. P. 118; 
9 Moore 180; 180 E. R. 225; Bayley v? Bradley, (1848) 
6 0. B. 396; 19 L. J. C. P. 206; 186 E. R. 932; 75 R. 
R. 764; Accidental Death Insurance C®, v. Mackenzie, 

. (1861) 5 L. T. (x. s.t} 20; 9 W. R. 783; 122 R. R. 964; 
Mohesh Chunder Biswas v. Gooroopersad Bose, (1863) 
Marsh. 877; 2 Hay 479; Vasudev Daji v. Babaji Ranu, 
8 B. H. O. R. å. C. J, 175; Banee Maghub Ghose y. 
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Thakoor Doss Mundal, (1886) B. L. R. Supp. Vol. 
588; 6 W. R. Act X 71; Gouree Dass Byragee v. 
Jugunath Roy Chowdhry, 7 W. R. 25; Messrs. Burn 
and Co. v. Rusho Moyee Dossee, 14 W. R. 86; 
Jainarayan Bose v. Kadambini Dasi, 7B L. R 723 
note; Muthunaryan v. Binna Kamavaiyan, 28 M. 
526; 15 M. L. J. 419; Trimbak Ramchandra Pandit v. 
Ghulam Zilani Waikar, 5 Ind. Cas. 965; 34 B. 
329; 12 Bom. L. R. 208, referred to. 


Appeal nnder the Letters Patent against 
the judgment of Mr. Justice Mullick, dated 
the 24th of June 1913. 

FACTS.—This appeal arose out of a 
suit for recovery of possession of about 
12 karnis of land after declaration of plaint- 
iff’s title thereto. 

The material facts appear from the follow- 
ing judgment of 

Mottics, 1.—The plaintiff claims the dis- 
puted land as part of a holding which she 
inherited from her mother and which she 
leased to the defendant in 1316 for one 
year by a burga settlement. The tenancy 
expired on the 30th Pous 1317. On the 
20th Magh 1317, the plaintiff brought the 
present suit to eject the defendant. The 
defendant pleaded that the holding was the 
property of the plaintiff’s husband who was 
his brother and that by right of inheritance 
he had ashare in it, He denied that it 
was the property of plaintiff's mother. 
The Munsif decreed the suit. On appeal 
the Subordinate Judge found that the hold- 
ing was not the property of the plaintiff’s 
mother but the property of the plaintiff's 
husband. The Subordinate Judge also found 
that the defendant had been let into the 
Jand in 1316 by the plaintiff as alleged, 
but that as the period of this lease had 
expired the defendant was not estopped from 
setting up his own adverse title by right of 
inheritance. The Subordinate Judge, there- 
fore, dismissed the suit. The plaintif 
appeals. The only point is, whether under 
section 116 of the Evidence Act the defend- 
ant is estopped from denying the plaintiff’s 
title. J think the answer is in the negative, 
In England the tenant in possession cannot, 
even after the expiration of his lease, deny 
his landlord’s title without actually and 
openly surrendering possession to him or 
being evicted by title permanent or at least 
giving notice to his landlord that he shall 
claim under another and valid title. But 
in India the expression “holding over” means 
that the relation of landlord and tenant 
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continued -with the assent of both parties, 
and the overt acts by which the relation 
might be continued are either the receipt of 
rent by the landlord or his assenting to the 
continuance of the tenancy by either acts 
or words: Ratan Lal Gir v, Farshi Bibi (1). 
In the present case the learned Vakil for 
the appellant cannot state what overt acts 
denoting the assent of the landlord have 
been done ard indeed the Subordinate 
Judge by implication finds that there has not 
been any such assent on the part of the 
landlord. In these circumstances the appeal 
fails and is dismissed witb costs. 

Babu Prokash Chandra Pakrast (with him 
Bayu Tarakessur Pal Chaudhuri), for the 
Appellants.—Section 116 of tbe Evidence 
Act is not exhaustive. Estoppels are of 
infinite varieties and are by no means 
confined to the subjects dealt with in Chapter 
VIL of the Evidence Act. [See Ganges 
Manufacturing Co. v. Sourujmull (2), per 
Garth, C. J.] 


The terms of the Indian Evidence Act 
did not enact as lawin India anything 
different from the law of England on the 
subject of estoppel. [See Sarat Ohunder Dey 
v. Gopal Ohunder Laha (8).] 

The same view has often been repeated 
in later cases. Sections 116 and 117 are not 
exhaustive. Such matters must be dealt 
with on the broad ground of legal principles, 
irrespective of whether a reported decision 
in point may or may not be found: per Ram- 
pini and Woodroffe, JJ., in Rup Chand Ghose 
v. Sarbessur Ohandra Ohunder (4). The 
same view is expressed again in Bepin 
Behari Mitter v. Tinkowr’ Pathak (5) by 
Mookerjee and Teuron, JJ. 

- The English Law on the point is perfectly 
clear and unambiguous. There the tenant 
in possession cannot, even after the expira- 
tion of the lease, deny his Jandlord’s title 
without actually surrendering possession to 
the landlord or being evicted by title para- 
mount or at least giving notice to his land- 
lord that he shall claim under another title. 


(1) 34, 396; 11 C. W. N. 826. 

(2) 50. 669; 50. L. R. 528. 

(3) 200, 298; 19 I. A. 203. 

(4) 30. L. J. 629; 33 C, 915; 10 C. W. N. 747, 

(5) 9 Ind, Cas. 374; 18 0. L. J, 271; 15 0. W. N, 
976. 
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This iga vevy old . principle, never dissented 
from. Board v. Board (6) is the leading 
case on the subject, decided in 1873. The 
principle was in existence even before that 
time. Itis needless to refer to the various. 
cases on the point as there has’ never 
been any dissent from it, We may. mention 
Pickard v. Sears (7); Doe v. Oliver (8); 
Dalton v. Fitzgerald (9). 

In India alse this very principle has often 
been acted on. 

Tenant must give up- possession into 
which he was let by landlord before he can 
assert title against landlord: Bankala Vittil 
Usman Koya v. Ohidriamokkunsa Akoth (10), 
per White, O. J., and Subramaniya Aiyar, J. 
The same principle was laid down in 
Muthunatyan y. Sinna Samavaiyan (11)—a 
tenant let into possession by the. plaintiff 
is estopped from denying the latter’s title 
without first surrendering possession. 

The above principle is in perfect accordance 
with our sense of fairness. Casperz in his 
work on Estoppel and Bigelow take the same 
view. See Casperz on Estoppel, page 239 f, 
4th Edition; Bigelow, page 576, 6th Edition. 

In the present case all the Courts below 
have found in favour of the burga settle- 
ment. ; , 

Babu Rajendra Chandra Guha, for, the Re- 
spondents.—Though there was no doubt a 
buiga settlement, the finding as to that 
is not inconsistent with my having been 
previously in possession. In that case I am 
not estopped. Refers to Lal Mahomed v. 
Kallanus (12). 


The Legislature in India made a deliberate 
departure from the law of England on this, 
point. Our Evidence Act is the work of 
F. Stephen, who in article 103 of his Digest 
of the Law of Evidence, which article cor- 
responds to our section 116, used the words, 

Ld 


(6) (1878) 9 Q. B. 48; 43 L, J. Q. B. 4; 29 L. T. 459; 
22 W. R. 206. 

(7) (1837) 6 A. & E. 469; 2 N. & P. 488; 112 EB. R. 
179; 45 R. R. 588. 

(8) (1829) 34 R. R. 358; Smith’s Leading Cases, &th 
Edition, p. 775; 109 E. R. 418; 5 Man. & Ry. 202; 8 Ta. 
J. K. B. to. 8) 987; 10 Barn. & Cress. 181 [Smith’s 
Leading Cases, Elovepth Edition, Vol. II, p. 724— Ed. ] 

(9) (1897) b Ch. D. 44u on appeal 2 Ch. D. 86; 66 
L, J. Ch. 604; 76 L. T. 700; 45 W. R. 685. 

8 15 M. L, J. 868. 
(11) 28 M. 526; 15 M. L. J. 419. 
(12) 114. 519, 
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“till he has given up possession,” but those 
words are wanting in section 116. The 
Legislature here intends estoppel of a tenant 
to terminate with the termination of the 


‘tenancy, and not with that of possession as 


in England. In England the former law was 
-Estoppel arises with the lease and terminates 
with the lease. Section 116 provides only 
for the period during which the tenancy 
continues. It by implication leaves the 
tenant free to deny the title of the land- 
lord after the cessation of the tenancy. There 
is a canon of interpretation that if there is a 
statutory provision ona subject it is to be 
locked upon as exhaustive unless it leads 
toincongruities. Considering the differences 
that exist in the mode of administration of 
justice in England and in India, namely, in 
India Judges are masters of both law and 
fact whereas in England facts are always left 
to the Jury, itis better to view leases in 
such cases only asan admission than as 
estoppel. Moreover, in England a tenant can 
always bring a separate suit after parting 
with possession but in India, if ihere is 
ae sui? betweqn landlord and tenant during 
the tenancy, there is every chance of the 
decision being res judicata against him i in fur- 
ther proceedings. 


{ Mooxerses, J—The fact that certain 
issues arise will not itself make them 
res judicata; there need be a decision on them: 
Vasudev Daji v. Babaji Ranu (13) ] 


It will be an important piece of evidence, 
no doubt. 


A tenant may question the title of the 
landlord when the tenancy ceases: Ammu 
v. Ramakishna Sastri (14), Subbaraya v. 
Krishnappa (15). 

JUDGMENT. 

” SanpeRdoy, ©. J.—In this case the snit 
was brought for ejectment. 

In the first Court the plaintiff was suc- 
cessful and obtained a decree. 

In the first Appellate Court, however, the 
plaintifi’s suit was dismissed on the ground 


09) 8 B. H, C. R. A. ©. J. 175. 
(14) 2M. 226. 
(15) 12 M. 422, 
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that the defendant had succeeded in proving 
that he was entitled to the land. The 
learned Subordinate Judge further found, 
on my reading of his judgment, on the 
second issue which was ‘whether the land 
was settled with the defendant by the 
plaintiff in burga, that the plaintiff had 
settled the land with the defendant as alleged 
by the plaintiff, but that inasmuch as the 
tenancy had come to an end, section 116 did 
not apply and, therefore, the defendant was 
entitled to set up his own title against that 
of the plaintiff. 


16 appears that the plaintiff alleged that 
the land was hers and she had obtained it by 
succession and settled it with defendant on 
the 14th of Janaary 1910 for a year’s tenancy 
which would, of course, come to an end on 
the 14th of January 1911. The rent was 
payable in kind, being half share of the 
profits of the land. The half share of the 
jute cultivated on the land was delivered to 
the plaintiff, but the half share of the other 
crop was not so delivered and, on the 24th 
of February 1911, after the tenancy had 
expired, this suit was instituted. 


Now, in my judgment, the plaintiff was 
entitled to obtain a decree for possession of 
the land, because the learned Subordinate 
Judge had found in favour of the plaintiff 
in respect of the tenancy of 1910; and, 
in view of that finding, in my judgment, 
the defendant was not entitled to set 
up his title against that of the plaintiff 
withont in the first instance going ont 
of possession and restoring possession which 
the plaintiff had delivered to him by 
means of the tenancy of 1916. This 
principle was laid down so long ago as 
1832 by Chief Justice Tindalin the case 
of Dos d. Joseph Manton v. Austin (16) in 
these words: “The principle is that a tenant 
shall not contest his landlord’s title; on the 
contrary, itis his duty to defend it. Ifhe 
objects to such title, let him go out of 
possession ” 


Now, this was the law of India before the 
Evidence Act was passed. It is contended, 
however, that by reason of section 116 of 
the Evidence Act, this principle of law 


(16) (1882) 9 Bing. 41; 2 M. & Scott. 107; 1 L. J. C, 
P. 162; 181 E, R. 529. 
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to which Ihave referred does “not apply. 
Section 116 says: “No tenant of immove: 
able property, or person claiming through 
such tenant, shall, during the continuance 


of tbe tenancy, be permitted to deny 
that the landlord of such tenant had, at 
the beginning of the tenanty, a title to 


such immoveable property; and no person 
who came upon any immoveable property 
by the license of the person in posses- 
sion thereof shall be permitted to deny 
that such person had a title to such pos- 
session at the time when such license was 
given.” 

It is argued on bebalf of the respondent 
in this case that that . section is exhaustive 
with regard to the point with which it 
deals and that the intention of the Legislature 
was to alter the law to which I have just 


referred. In my judgment, that is clearly 
not so. It has been decided by this 
Court in Ganges Manufacturing COo, v. 


Sourujmull (2) that sections 115 to 11%, 
of the Evidence Act are not exhaustive; 
and the- judgment of the late Chiof 
Justice Sir Richard Garth to which I wish 
to draw attention is at page | 878. There 
he is reported to have said: “It has been 
further contended by the appellants that 
sections 115 to 117 contained in Chapter 
VIII of the Evidence Act Jay down the 
only rules of estoppel which are now 
intended to bein force in British India; that 
those rules are treated by the Act as 
rules of evidence; and that by section 2 


of the Act, all rules of evidence are 
repealed, except those which the Act 
‘contains. But if this argument were well 


founded, the consequences would indeed be 
serious. ‘The Courts here would then be de- 
barred from entertaining any questions in 
the nature of estoppel which did not come 
within the scope cf sections 115 to 117, 
however important those questions might 
be tothe due administration of the law.” 
I desire to point out that the prin- 
ciple of law which was laid down by Chief 
Justice Tindal to which I have referred 
is a matter of great importance. 


It is not a matter of mere question 
of form whether the person who has been a 
apes hanla, be the plaintiff br the de- 
nye it da establish the title of 
ahan SAN 
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stance, and in order to show that, one 
may - fake as an example a case, which is 


. by no, means unfrequent, where two parties 


are claiming title to certain land, and 
both parties 
in producing strict proof of their title to 
the. land; in such a case as that, posses- 
sion is of great importance, because the 
party who is in possession of the land 
bas great advantage in such a suit; for, 
unless the party, who is out of possession, 
can satisfy the Court and discharge the 
burden which lies upon him to` prove that 
he has got good title to the land, the per- 
son who is in possession, remains in 
possession of the land. Therefore, in my 
judgment it is a matter of great impor- 
tance that the principle of law to which 
I have referred should be affirmed. 

In the Court of first instance and also in 
the first Appellate Court another question 
was enquired into and a decision was 
arrived at upon it, namely, whether 
the plaintiff was in reality the owner of 
the land, or whether the défendant was 
in’ reality the owner of the land. dn 
; : e X : 
judgment, that question was quite im- 
material, as soon as it had been decided 
by the learned Judge that the defendant 
had been let into possession of the, land 
under a tenancy granted by the plaintiff; 
this case must be decided as if that other 
question, which, in my opinion, was immate- 
rial, had not been decided at all. ` 

For these grounds I am of opinion that 


_ the appeal from the learned Judge’s judgment 


ought to be allowed, and the result is that 
the plaintiff is entitled to the possession of 
the land, and she is also entitled to such 
damages as the Munsif awarded her (that I 
understand to be Rs. 5) for the defendant 
wrongfully retaining possession. 

The plaintiff is entitled to her costs, in all 
the Courts. 


Mooxenrser, J.— The facts material for the 
determination of the question of law raised 
before us are not in controversy. On the 
14th January 1910, the plaintiff let out the 
land in suit to the defendant for a term of 
one year and placed him in possession. The 
tenancy expired on the 14th January 1911; 
but the defendant refused to deliver up pos- 
session to the plaintiff; the result was the 
institution of this suitfor ejectment on the 


have considerable difficulty. 


e 
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4th February 1911. The defii dă 

the claim on the allegation th Ñ 
had no exclusive title to the pa g 
-date of the Jensen in his favour ; 


not from her ante as she alleged, but from 


here husband who was the brother of tke 
defendant ; consequently, upon the death of 
her husband, the property would, under the 
Muhammadan Law, descend, not to her alone 
but to her along with the defendant aud 
other possible heirs. The Court of first 
instance made a decree in favour of the 
plaintiff. Upon appeal, that decree’ was 
reversed. On appeal to this Court, the 
decree of the Court of Appeal below has been 
affirmed by Mr. Justice Mullick, who has 
overruled the contention of the plaintiff that 
the defendant was bound by the doctrine of 
estoppel and could not challenge the title of 
the plaintiff, Reliance was placed by the 
plaintiff on section 116 of the Indian Evi- 
dence Act which provides that “No tenant of 
immoyeable property, or person claiming 
through such tenant, shall, during the con- 
tinuancg of the tenancy, be permitted to deny 
tha? the landlor@ of such tenant had, at the 
beginning of the tenancy, a title to saeh. im- 
moveable property.” To this, the defendant 
answered that as.the tenancy here had 
terminated, the rule of estoppel was no longer 
applicable. This contention found favour 
with Mr, Justice Mullick and the resalt was 
that the suit was dismissed. 


It has not been disputed before us that 
according to the law of England a person who 
has been let into possession as tenant by the 
plaintiff is estopped from denying his lessor’s 
title without first surrendering possession. 
Reference may be made to Doe d, Knight v. 
Smythe (17) decided in 1515, where the ten- 
antein possession paid rent to the lessor and 
then disclaimed. Bayley, J., observed that 

“the tenant should have given up the posses- 
sion to Kright (the lessor), and then the 
defendant, if she has title, might huave 
maintained her ejectment.” Mr. Jastice 
Dampier added: “It has been ruled often 
that neither the tenant, nor any one claiming 
by him, can controvert the landlord’s title. 
He cannot put another person in possession, 
but must deliver up the premises to his own 


ae (1815) 4 M. & 8. 347; 16 R. R. 486; 105 E, R. 
2, 








Teo fon of the law has been repeatedly 
genii A [Alehorne v. Gomme (19); Doe d. 
Joseph Manton v. Austin (16); Tadman v. 
Henman (20).] There is an instructive 
discussion on this subject in Bayley v. Bradley 
(21) to which reference may usefully be made. 
In the course of the argument in that case, 
Wilde, C. J., obsevered: “Does the lease ope- 
rate as an estoppel except during the term ?” 
Serjt Byles answered: “A tenant is at all 
times estopped from disputing the title of his 
landlord,” and referred to a long line of cases, 
including Doe d. Knight v. Smythe (17). At a 
later stage of the argument, Mr. Justice 
Vaughan Williams repeated the question 
“ whether the estoppel does not end with the 
term.” Serjt Byles answered: “The estoppel 
is limited in point of extent; but there is no 
authority for saying that it is limited in 
point of time.” . Wilde, ©. J., then interven- 
ed with the following observation: “In 
Co. Litt. 47 b., it is said, that, ‘if a man take 
a lease for years of his own land by deed 
indented, the estoppel doth not continue 
after the term ended ; for, by the making of 
the lease, the estoppel doth grow, and, 
consequently, by the end of the lease the 
estoppel determines.’ The only qualification 
I am aware of, that has been engrafted upon 
that rule, is, that, if the tenant came into 
possession under the lessor, he must restore 
the possession before he disputes the title.” 
The position is different, as Erle, ©. J., 
pointed out in Aceidental Death Insurance 
Co. v. Mackenzie (22), when the tenant had 
possession before he took the lease. 
Enjoyment by permission is the foundation 
of the rule that a tenant shall not be per- 
mitted to dispute the title of his landlord. 
Two conditions, then, are essential to the 
existence of the estoppel, first, possession, 
secondly, permission; when these conditions 


are present, the estoppel arises, and the 

(18) (1785) 1 T. R. 58n; 4 Dongl. 309; 99 E. R. 
1362, 

(19) (1824) 2 Bing. 54; 9 Moore 130; 2 L. J. (o. s.). 
C. P.118; 180 E. R. 225. 

(20) (1893)2 Q. B. 168; 5 R. 479; 57 J, P. 664, 

(21) (1848) 60 B. 396; 16 L. J. C. P. 206; 136 E. 
R. 932; 75 R. R. 764 

yo (1861) 5 L. T. (x. s.) 20; 9 W unesi 
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estoppel prevails so long as such possession 
continues. That this was unquestionably: the 
law in this country before the Indian Evidence 
Act was passed, is clear from a long line óf 
decisions. The doctrine was expressly -for- 
mulated in Mohesh Chunder Biswas v. Cooroo 
persad Bose (23) and Vasudev Daji v. Babaj 
Ranu (13) and was impliedly recognised 
in- Banee Madhub Ghose v. Thakoor Doss 
Mundul (24); Gowree Dass Byragee v. Jugur- 
nath Roy Chowdhry (25); Messrs. Burn & Oo. 
Rusho Moyee Dossee (26); Jainarayan Bose v. 
Kadambini Dasi (27). We have further 
the weighty. opinion of Sir Subramanya 
Ayyar, C. J., expressed in the case of 
Muthunaiyan v. Sinna Samavaiyan (11) that 
the law bas not in this respect been altered 
by the Indian Evidence Act, and that now, 
as before, a tenant who had been let into 
possession was estopped from denying the 
landlord's title without frst surrendering 
possession [see also Trimbak Ramchandra 
Pandit v. Ghulam Zilani Waiker (28)]. 
The respondent, however, has con- 
' tended that this view is erroneous and that 


the law as embodied in section 116 of the 


Indian Evidence Act is an intentional de- 
parture from the English Law on the subject. 
In my opinion, there is no foundation for 
the contention that the Legislature, in 1872, 
intended to revive and introduce into this 
country the archaic rule prevalent ir England 
in the days of Lord Coke. Section 116 does not, 
by its very terms, affect the present case. That 
section merely provides that, during the 
continuance of the tenancy, a tenant of an 
jmmoveable property or persons claiming 
through such tenant, cannot be permitted to 
deny that the landlord of such- tenant, at the 
beginning of such tenancy, had title to 
the immoveable property. This does not 
imply that after the expiration of the tenancy 
the tenant is free to dispute the title of the 
landlord. There is no conceivable reason, 
why we should read into the section such an 
implication ; if the Legislature had intended 
to lay down the rule indicated by the re- 
spondent, the section might easily have been 


93) (1568) Marsh. 377; 2 Hay. 473. 
a (1866) B. L. R. Supp. Vol. 588; 6 W. R. Act 


X, 71. 
(25) 7 W. R. 25. 
(26) 14 W. R. 85. 
(27) 7B. L. R. 728 Note. 
(28) 5 Ind. Cas. 965; 34 B. 329; 12 Bom, L. R, 208. 
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differently framed. Besides, as laid down in 
Ganges Manufacturing Co. v. Sourujmull (2) 
and Rup Chand Ghose v. Sarbescur Chandra 
Chunder (4), sections 115 and 116 of the 
Indian Evidence Act are not exhaustive, and 
there may be rules of estoppel applicable 
other than what is contained in those sections. 
Reference was finally made to the decisions 
of Ammu v. Ramakrishna Sastri (14) and 
Subbaraya v. Krishnappa (15), which are 
clearly distinguishable, as they merely affirm 
the principle that a tenant is not estopped, 
either before or after the expiration of the 
term, from showing that the title of his lessor 
had determined. In the case before us, the 
defence is not that the title of the lessor 
had determined, but that the lessor had no 
title at the time the lease was granted. This 
defence was clearly not available to the 
defendant solong as he retained the posses- 
sion which he had obtained by permission 
of the plaintiff. 


I agree on these grounds that this appeal 
must be allowed and a decree made in the 
terms proposed by the Chief Justice. 


* o 
Appeal allowed, 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Civiz Revision Petition No. 160 or 1915. 
January 24, 1916. 
Present:--Mr. Saunders, A. J. ©. 
NGA TIN GYI—APPLICANT 
versus 
NGA TWE AUNG, MINOR, BY HIS NEXT 

FRIEND MI LA MA— RESPONDENT. 


Benami transaction—Purchaser taking conveyance 
in name of another— Presumption —Burden of proof-~ 
Burma—Children, whether have vested interest during 
lifetime of either parent. é 

When a person purchasing property takes the 
conveyance in the name of a relation, the pre- 
sumption is that the purchase is benami and the 
burden lies on the person to whom the conveyance 
has been made of proving that he is entitled to 
and beneficially interested in the property. [p. 14, 
col 1.] 

Naginbhat v. Abdulta, 6 B. 717, followed. 

In Burma children have no vested interest in 
parental property during the lifetime of either parent, 
and the fact that a child can claim under certain 
cirenmstances does not prevent a surviving parent 

a 


Vol. XXXV] , 
NGA TIN GYI V. NGA TWE AUNG., 


İNDİAN 


from disposing of the whole of the property ar give 
the child any interest until such claim is made. fp. 18, 
cola. 1 & 2.] 

Ma Min Tha v. Ma Naw, U B. R. (1892-96) Vol. II, 
531, followed. 

“Where, therefore, a house in occupation of the 
judgment-debtor being attached in execution of the 
decree, his minor son applied for removal of the 
attachment on the ground that the house belonged 
to him, and it ap peared that the son lived only 
oceasionally with his father in the house which was 
bought with the father’s money and that the father 
raised money on it: 

Held, that the purchase in the name of the sou 
was a benami transaction entered into by the judg- 
meunt-debtor with a view to committing a fraud upon 
his creditors and that, therefore, the attachment could 
not be removed. [p. 14, col. 2.) 


Mr. Dutt, for the Applicant. 
Mr. Ohatterjee, for the Respondent. 


JUDGMENT.— One Mg. Tin Gyi, having 
obtained a decree against Tet Pu, in execution 
of that decree attached a house in the 
occupation ` of Tet Pu. Thereupon Tet 
Pu’s minor son Maung Twe Aung, by his next 
friend Ma Le Ma, applied for removal of the 
attachment on the ground that the house 
balongeti to hin. The District Court allow- 
ed the application and removed the attach- 
ment, and the decree-holder comes to this 
Court in revision. 

The case forthe minor was that the house 
in suit had been bought for him by his: 
father by a registered deed of sale, which was 
put in evidence. For the decree-holder it was 
urged thatthe transaction was benami and 
fraudulent. The District Court found that 
the sale was not benami. One of the grounds 
for this finding appears to have been that 
the money with which the house was pur- 
éhased was not all the father’s butat any 
rate_partly the son’s, There is no explana- 
tion of this in the learned Judge’s judgment. 
Apparently the minor’s case was that the 
house was bought with the proceeds of 
jewels belonging to his mother who was 
dead, and it is urged by his learned Advocate 
that on the father’s remarriage which had 
taken place before the house was purchased, 
the son had a share in the jewels which he 
could claim. But it was held in Ma Min 
Tha y. Ma Naw (1) that children have no 
vested interest in parental property during 
the lifetime of either parent and this view 
has been consistently followed by this Court. 


(1) U. B. R. (1892-96) Vol. Il, 681. e 
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The fact that a child can claim under 
certain circumstances does not prevent a 
surviving parent from disposing of the whole 
of the property or give the child any interest 
until such claim is made. 


The second reason given by the District 
Judge was thatit was not the fatber who 
bought the house but an uncle. The 
Court might perhaps have made this point 
a little more,clear, but it appears from the 
evidence that the house belonged to the uncle 
and if the uncle claims to have bonght 
and sold his own house in the name of the 
minor, the transaction certainly appears to 
be open to suspicion, considering that the 
house was in the occupation of the judg- 
ment-debtor who subsequently mortgaged 
it to obtain a loan by depositing the title- 
deeds, including the deed of sale now relied 
upon. I fail to understand how the Court 
can have held that the purchaser was the 
uncle. The ‘uncle said that the jewellery 
was put aside for the son and left with 
him and that he sold it and with the 
proceeds purchased the house, but he failed 
entirely to explain how the title-deed came 
into the possession of the judgment-debtor. 
The document itself upon examination appears 
to be rather a remarkable document. The 
child Mg. Twe Aung, on whose behalf the 
present” claim is made, has been produced 
in Court and is a child of ‘eight or ten years 
of age. He must have been a mere infant at- 
the time when the document was executed, 
December 1912, and yet he is shown as 
having presented the document for registra- 
tion and the endorsement to this effect 
purports to be signed by the person who so 
presented it. The child by name is Mg. 
Twe Aung, the purchaser’s name in the docu- 
ment and the name of the person who present- 
ed the document for registration is Mg. Tun 
Aung. No attempt has been made to reconcile 
these discrepancies. The signature “Mg. 
Tun Aung” is obviously not that of a child. 
The case of Meeyappa Chetty v. Maung Ba Bu 
(2) was brought to the notice of the District 
Judge, and I am quite ata loss to under- 
stand how in view of that ruling be was 
able to come to the decision he did come to. 
It was there pointed out that as far back 
as 1854 it was decided by the Privy Council 


(2) S Tnd. Cas. 450; 3 Bur, L. T. 62. 
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that the presumption made in English Law 
that when a person purchasing property 
takes the conveyance in the name of a 
relation the purchase is for the benefit 
and advancement of the relation does not 
apply in India, and that the presumption 
in India is thatthe purchaseis benamz and 
that the burden lies on the person to whom 
the conveyance has been made of proving 
that he is entitled to and _ beneficially 
interested in the property. 

In Mayne’s Hindu law and Usage, 6th 
Edition, page 571, the origin and objects 
of benamz transactions are explained. 


Itis argued for the respondent that the 
rules which apply in the case of Indians do 
not apply to Burma and that the same 
presumptions cannot be made in Burma. 
But I cannot accept this argument. There 
can be no doubt that in matters of this kind, 
Burmese methods are Oriental and are much 
more akin to Indian than European or 
English methods. It washeld in Naginbhai 
v. Abdulla (3) that when a purchase is 
made by a Hindu or Muhammadan in the 
name of his son, the presumption is in favour 
of its being a benamz purchase; and it lies 
on the party in whose name it was purchased 
to prove that he is solely entitled to the 
legal and beneficial interest in the estate, 
When the rights of creditors are in issue 
in such a transaction, very strict proof of the 
nature of the transaction should be required 
from the objector to such rights, and the 
burden of proof lies with more than the or- 
dinary weight on the person alleging that the 
purchase was intended for the benefit of the 
gon. 

Here we find the son living only 
occasionally with his father in occupation 
of the purchased property, the father 
raising money upon it and only when the 
creditor seeks to realise debts by attaching 
the house, the suggestion is made that 
the son is the real owner. The house was 
bought with the father’s money. The 
document itself, which purports to be a 
conveyance to a minor, if not to a mere 
infant, makes no mention of the incapacity 
of the vendee and it purports to be 
signed by him though the signature is 
obviously not that of a child. It appears to 


(8) 6 B. 717. 


- decree. 
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meto bea clear case of a benami transac- 
tion entered into with a view to commit- 
ting a fraud upon his creditors by the judg- 
‘ment-debtor in case at some future date 
he should wish to do so. Such a transaction 

cannot be sustained. . 
The order of the District Judge must be 
set aside and the attachment will be restored. 
The respondent will pay the costs of this 
application—two gold mohurs. 
: Revision allowed, 


ALLAHABAD HIGH COURT. 
Seconp Civin Appear No. 1307 of 1914. 
3 January 29, 1916. 

Present:— Sir Henry Richards, Kr., 
Chief Justice. and Mr, Justice Rafique. 
KARAM ILAHI—Derenpant— 

APPELLANT 
versus 
SHARF-UD-DIN—Puatntirr-» 


i RESPONDENT.’ 

Transfer of Property Act (IV of 1882), s. 123—Gift 
by Muhammadan, deed of, proof of-—Evidence Act (I of 
1872), s. 68, applicability of. 

The provisions of section 123 of the Transfer of 


-Property Act are inapplicable to gifts made by 


Muhammadans and valid according to the Muhamma- 
dan Law. [p. 15, col. 1.] 

Therefore, a deed of gift executed by a Muhammadan 
is admissible in evidence although not proved, as 
required by section 63 of the Evidence Act. [p. 15, 
col, 1.] 

Second appeal from a decree of the Dis- 
trict Judge, Aligarh. 


Messrs. C. Dillon, Gokul Prasad and Iqbal 
Ahmad, for the Appellant. 


Mr, Benoy Kumar Mukerji, for the Respond- 

ent. 
JUDGMENT. . 

RırcmarDs, ©. J.—This appgal arises 
out of a suit brought by the plaintiff 
for a declaration that certain pro- 
perty was not liable to be sold under a 
The plaintiff’s case was that the 
property had already been transferred by 
gift. In support of this contention the 
plaintiff adduced in evidence a deed - of 
gift, A witness was produced who is a 
marginal witness. On  cross-examination, 
however, hg admitted that when he signed 
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his name all the other parties had already 
signed. It is contended on behalf of the 
defendant-appellant that this deed cannot 
be said to be proved, having regard to the 
provisions of section 123 of Act IV of 
1gé2. We may mention here that the 
point was not taken in either the first 
Court or in the lower Appellate Court. 
Section 123 of the Transfer of Property 
Act no doubt provides that a gift of im- 
moveable property must be effected by a 
registered instrument signed by the donor 
and attested by at least two witnesses. 
. Section 68 of the Evidence Act provides that 
where a document is required by law to be 
attested, one'at least of the attesting witnesses 
must be called. The argumentis that there 
was no proof that the deed was attested 
by two witnesses, and that the witness 
called by the plaintiff in the Court below 
cannot be regarded as an attesting witness 
at all inasmuch as he had not seen the 


donor sign. The respondent relies on the 
provisions of section 129 of the Transfer 
of Property Act, which is as follows:— 


“Yothfng in this Chapter relates to gifts 
of immoveable property made in contemp- 
lation of death, or shall be deemed 
to affect any rule of Muhammadan 
Law, or, save as provided by section 
123, any rule of Hindu or Buddhist 
Law.” It is admitted. that a Muhammadan 
may make an oral gift provided that pos- 
session follows. It.seems to us quite clear 
that the provisions of section 123 are in- 
applicable to gifts made by Muhammadans 
and valid according to their law. 


quite clear that the Legislature had in its 


mind the provisions of section 123 when- 


‘enacting section 129, Section 123 is specifi- 
cally referred to in section 129. The deed 
of’ gift is admissible to prove that a gift 
was made. This is the only point which 
could be or was argued in the present 
appeal, The appeal fails and is dismissed 
with costs. : 
Appeal dismissed. 


It is. 
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PATNA HIGH COURT. 
Secon Civiu Appeat No. 881 or 1914, 
April 25, 1916. 
Present:—Mr. Justice Mullick, 
SUNDAR LAL AND ANOTHER—-PLAINTIFFS—- 
APPELLANTS 
versus 
UPENDRA NATH SEAL—Derenpant— 


RESPONDENT. f 

Civil Procedure Code (Act Vof 1998), ss. 102, 115, 
O. XLII, 7.1, O. XLVI, r. 7—Review—Order grant- 
ing review ‘for sufficient ground’ —Appeal—Revision-- 
Power of single Judge of Patna High Court. 

Under Order XLIII, rule 1, clause (w), Civil Pro- 
cedure Code, an appeal lies against an order granting 
a review even where the original judgment is not 
appealable, but that is subject to the provisions of 
Order XLVII, rule 7. No appeal lies, therefore, 
against an order granting a review merely ‘for 
sufficient ground.’ [p. 15, col. 2.] 

It is doubtful whether a Judge of the Patna 
High Court sitting singly can ontertain an applica- 
tion in revision under section 115 of the Civil 
Procedure Code when he is not empowered by the 
Chief Justice to act as such, [p. 16, col. 1.] 


Mr. Atul Krishanc Ray, for the Appel- 
lants. 

Mesers. Susil M. Mullick and Reshindra 
Nath Sarkar, for the Respondent. 


JUDGMENT.—I¢ is clear that there is 
no second appeal in this case. The dec- 
ree relates to a sum of Rs. 114-8-9 due 
on account of house rent, which is a 
matter cognizable entirely by a Court of 
Small Causes. 

Therefore under section 102, Civil pro- 
cedure Code, there can be no second appeal 
against that decree. 

Then it is said that although there 
may be no second appeal against the decree, 
an appeal from order lies against the order 
of the Ist of February 1914, by which 
the learned Judicial Commissioner reviewed 
the decree as passed by him on the 14th 
of November 1913. 

Under Order XLIII, rule 1, clause (w), an 
appeal does lie against the order of grant- 
ing a review, but that is subject to the 
provisions of Order XLVII, rule 7. 


In the present case the order granting 
the review was not for any of the reasons 
enumerated in Order XLVII, rule 7, against 
which objection can be taken. An order 
granting a review merely for sufficient 
ground does not appear to be appealable. 
Therefore this appeal as an appeal against 
order must also fail. 
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Finally I am asked to treat the me- 
morandum of appeal as an application for 
revision under section 115, Civil Procedure 


Code. 


I see no reason for entertaining the 
revision even if I were disposed to do so 
and had jurisdiction to exercise my powers 
under section 115; but sitting singly and 
not being empowered by the Chief Justice 
to take applications for revision under sec- 
tion 115, I very much doubt whether I 
have the power to interfere in revision in 
this matter. Even if I had the power I 
would not exercise it in this case. f 

The result is that the appeal is dismiss- 


ed with costs. 
Appeal dismissed. 


BOMBAY HIGH COURT. 
First Civiz APPEAL No. 31 or 1915. 
March 6, 1916, 
Present:—Mr. Justice Batchelor and 
Mr. Justice Shah. 
GURAPPA SHIVGENAPPA PUTTI — 
` APPELLANT 
versus 
TAYAWA SHIDAPPA— RESPONDENT. 

Guardians and Wards Act (VIII of 1890), 8. T— 
Scope of proceedings under the Act—Welfare of minor 
—Elaborate enquiries as ‘to nature of property 
forbidden—Res judicata. ‘ 

Proceedings under section 7 of the Guardians and 
Wards Act are summary and the order made by 
Court should be based on considerations of the 
minor’s welfare. Elaborate enquiries as to the 
nature of the property left by the deceased are 
outside the scope of the Act and any decision that 
the Court may arrive at will not operate as res 
judicata. For the purposes of the Act, it is enough 
that the application is made on the footing and with 
the claim that the minor is separately entitled to 
separato property. The order appointing a guardian 
should be made on that footing, leaving it to him 
to institute suits on behalf of the minor for the 
recovery, of the property which he claims. [p. 16, 
col. 2; p. 17, col. 1.] | 

First appeal from the decision of the 
Assistant Judge, Belgaum, in Miscellaneous 
Application No. 7 of 1914. 


Mr. Jayakar (with him Mr. Nilkant Atama- 
ram), for the Appellant. 
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Mr. Joyaji (with him Mr. A. G. Desai), 
for the Respondent. 1 


JUDGMENT. 


Batcuetor, J—This is an appeal from a’ 
judgment of the learned Assistant Judge 
of Belgaum pronounced in an application 
made under section 7 of the Guardians and 
Wards Act. The application was by the 
present’ appellant, who is the father of the- 
minor concerned, a young widow named Savit-. 
ribai, aged about 16 or 17. The applica- 
tion was that the appellant should be appoint- 
ed guardian of her person and property.. 

The petition was made on the footing that 
certain property left on the death of the 
widow’s husband’s father, named Shidappa, 
was Shidappa’s separate property. The 
opponents contended, on the other hand, that 
this property was joint property between 
Shidappa and his brother. The question, 
therefore, was raised in the lower Court 
whether the property was in fact the separate 
property of Shidappa or was joint family 
property, and the learned Judge below embark- 
ed upon a long and laborious e enquiry up®n 
this question. In the end he came to the 
conclusion adverse to the petitioner, holding 
that the property was joint. Consequently 
he refused to appoint the petitioner guardian 
of the property. 


In appealing against this decision Counsel 
for the petitioner seeks to show that on the 
evidence the true conclusion should be that 
the property was separately owned by Shi- 
dappa. lt appears to me, however, that there 
is an initial difficulty in the appellant’s way, 
and that is that in my opinion elaborate 
enquiries of this nature are not contemplated, 
to be made under section 7 of the Guardians 
and Wards Act. That section, in my judg- 
ment, contemplates only a summary enquiry 
followed by an order made for the Welfare 
of the minor. Another reason fer holding 
that such an enquiry as this is outside the 
scope of the Guardians and Wards Act is 
that, despite the elaborateness of the enquiry 
made, it is admitted that the Court’s decision, 
whatever it might be, would not operate as 
res judicata,, so that the difficult questions 
agitated in such an enquiry as this would 
still have to be agitated again in a civil suit 
in order that finality of decision could be 
attained. e : 
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Mr. Jayakar for the appellant ha8 called 
our attention to the Full Bench decision in 
Virupakshappa v. Nilgangata (1). But that 
case is not, I apprehend, of authority upon 

` our present facts. For the facts upon which 
that case was decided were that the minor 
in question was admittedly a member of a 
joint Hindu family governed by the Mitak- 
shara Law, and, therefore, admittedly possess- 
ed of no separate property. Here it is other- 
wise. For the petitioner claims that tte 
minor is nota member of a joint Hindu family 
and is entitled in her own right to the separate 
property. owned exclusively by Shidappa. 
It is true that this position is contested on 
behalf of the opponents. But the question 
between them must, I think, be decided by 
a civil suit and cught not to be determined 
in summary proceedings under the Guar- 
dians and Wards Act. For the purposes of 
that Act it is, I think, enough that the peti- 
tion is made on the footing and with the 
claim that the minor is separately entitled to 
separate property. Upon that footing, I 
think, we ought to appoint the petitioner the 
g@ardian of tke property of the minor. It 
will then be for him on behalf of the infant 
to institute suits for the recovery of the pro- 
perty which he claims. 

I would, therefore, reverse the finding and 
the order of the learned Assistant Judge and 
appoint the petitioner the guardian of the 
minor’s property, without expressing any opi- 
nion as to whether the petitioner is right in 
claiming that the property belonged to Shi- 
dappa separately, or the opponents are right 
in maintaining the contrary. 

We have not overlooked that passage in 
the petition where the petitioner expresses 
his willingness that the Nazir may be appoint- 
ed guardian of the property. But on the 
whole it appears to us more satisfactory that 
the petitioner himself should be appointed 
in that capacity. 

No costs here or in the Court below. 

Sa, J.—I am of the same opinion. 


Order reversed. 
(1) 19 B. 309. 
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CALCUTTA HIGH COURT. 
Appeat FROM APPELLATE Decree No, 475 
or 1915. 

June 5, 1916. 

Present: — Mr. Justice Teunon and 
Mr. Justice Sheepshanks. 
CHINTAMONI PATNI AND ANOTHER— 

PLAINTIFFS — APPELLANTS 
versus 
TARAK CHANDRA GOSWAMI, MINOR, 
REPRESENTED BY HIS GUARDIAN ad litem 
MOTHER NAGENDRA BALA 


DEBI— Devenpant—RespPonpeEnv. 

Specific Relief Act (I of 1877), s. 42 proviso— 
Declaratory suit, maintainability of, when properties 
are in possession of Receiver—Receiver’s possession. 

As the result of a certain proceeding under Act 
XIX of 1841 between the plaintiff and the defend- 
ant upon the death of a Hindu widow, some of tho 
properties left by her, which were at first taken 
possession of by the plaintiff, were placed in the hands 
of a Receiver appointed by the Court and the cthers 
were either retained or disposed of by the plaintiff. Tho 
plaintiff then brought a suit under section 42 of the 
Specific Relief Act for declaration of his title to 
those properties as an heir to the widow: 

Held, that the suit could not be thrown out on the 
ground that in the absence of a prayer for 
possession it was not maintainable by reason of the 
proviso to section 42 of the Specific Relief Act, as 
the Receiver’s possession was to be considered to 
be the plaintiff’s possession, if the plaintiff succeeded 
in establishing his title. [p. 18, col. 1.] 

Vedanayaga Mudaliar v. Vedammal, 27 M. 59); 
Aisa Siddika v. Bidhu Sekhar Banerjee, 18 Ind, Cas, 
633; 17 ©. L. J. 30, relied upon. 


Appeal against the decree of the District 
Judge, Hooghly, dated the 18th December 
1914, affirming that of the Subordinate Judge, 
3rd Court at Hooghly, dated the 10th June 
1913. 

FACTS of the case appear from the judg- 
ment. 

Babu Bipin Behari Ghose (with him Babu 
Narendra Nath Chaudhry), for the Appellants. 
The Courts below were wrong in throwing 
out the suit on the ground that it was 
barred by the proviso to section 42, Specific 
Relief Act. They ought to have been satis- 
fied beyond all reasonable doubt that the 
plaintiffs ought to have sought further 
relief and yet claimed nothing beyond a 
declaration of title. 

In the present case, if the title of the 
plaintiffs be declared, they would be con- 
sidered to be in possession of the property 
in dispute as the possession of the Receiver 
is that of the Court on behalf of the right. 
ful owner. 
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Refers to Aisa Siddika v. Bidhu Sekhar 
| Banerjee (1). 

Babu Sib Ohundra Palit, for the Respond- 
ent.—The possession of the Receiver might 
be possession of the defendant too, if the 
defendant be the rightful owner: hence the 
suit comes within the mischief of the pro- 
viso of section 42, Specific Relief Act. 


JUDGMENT..~In this case it appears 
that a certain Hindu widow died sometime 
about the year 1910, leaving certain orna- 
ments and also a considerable sum in cash. 
Upon her death there followed certain pro- 
ceeding under Act XIX of 1841 between the 
present plaintiffs-appellants, who are stated 
to be the sons of the widow’s husband’s 
brother, and the defendant-respondent, who is 
stated to be a descendant of her spiritual 
guide. In these proceedings the District 
Judge made over the properties to the present 
plaintiffs. The defendant thereupon made 
an application to this Court and that appli- 
eation resulted in the setting aside of the 
proceedings taken under Act XIX of 1841, 
in a direction that the parties should estab- 
lish their title in the Civil Court and in the 
following order: “The Court will, no doubt, 
take the steps necessary for the pro- 
tection of the property pending the 
disposal of the suit.” The ornaments were 
thereupon returned by the plaintiff and are 
now in the‘hands of the Receiver appointed 
by the Court. The cash is either in the 
plaintiffs possession or has been spent, as he 
says, by him. He has now brought a suit 
under section 42 of the Specific Relief Act 
praying for a declaration of his title to the 
ornaments and thecash. Both the Courts 
below have thrown out that suit, on the 
ground that in the absence of a prayer for 
possession the suit is not maintainable by 
reason of the proviso to section 42 of the 
Specific Relief Act. We are of opinion that 
in taking this course the Courts below fell 
into error. The cash is clearly in the posses- 
sion of the plaintiff or for the purposes of 
this suit is to be regarded as in his possession 
and the ornaments are in the possession of 
an officer of the Court, and should the plaint- 
iffs succeed in establishing their title that 
possession may be 


plaintiffs’ possession. In any case it is clear 


(1) 13 Ind. Cas. 683; 17 O. L. J. 30. 


considered to be the 


[1916 


that & declaration would be sufficient to 
give the plaintiffs all the relief that would 
be necessary for them in this. matter, In sup- 
port of the view we take we may refer to 
the cases of Vedanayaga Mudaliar v. Vedam- 
mal (2) and Aisa Siddika v. Bidhu Sekhar 
Banerjee (1). We, therefore, set aside the 
decrees of the Courts below and remit the 
case to be re-admitted in the Court of first 
instance and heard and determined on the 
merits. The costs in all Courts will abide 
the result. 


Appeal allowed; Case remanded. 
(2) 27 M. 591. 


MADRAS HIGH COURT. 
Seconp Crvrz Arrear No. 1933 or 1914, 
April 18, 1916. ` 
Present: —Mr. Justice Sadasiva Aiyar and - 
Mr. Justice Phillips. 
KOTAMREDDI PN LAM AD pup anang 
— APPELLANT ® 
versus 
VANNELAKANTI KRISHNASWAMY 
ROW AND ANOTHER— PLAINTIFES— ` 


RESPONDENTS, 

Evidence Act (I of 1872), s. 58, scope of—Transjer of 
Property Act (IV of 1882), s. 49—Admissions in 
pleadings of execution or contents of docwments 
inadmissible or invalid—Deniul of liability on techni- 
cal grounds— Decree, award of, on such admissions— 
Contract preceded by negotiations reduced to writing 
— Unregistered document, admissibility of, to prove 
prior oral contract, 

The Courts should not act on admissions made by 
parties in their pleadings, when the documents 
whose execution or contents are thus admitted are 
not receivable in evidence or are incapable by law 
of creating rights and liabilities and when the 
admissions are “accompanied by denial of liability on 
the ground of such defect. [p. 22, cols. 1 & 2.] 

Per Sadasiva Atyar, J—If the legislative provision 
declaring such a document to be inadmissible in 
evidence or ineffectual for certain purpogs (or both) 
is based on reasons of public policy, a Court ought to 
go behind the admissions in the pleadings and 
refuse to act on the admitted facts in favour of 


cither party. [p. 20, col, 2.] ` 
The Courts are not usually inclined to treat 
enactments relating to revenue as involving such 


large and grave principles of public policy as 
govern enactiients relating to registration and 
attestation of documents. While section 58 of the 
Evidence Act can be invoked where documentary 
evidence about the admitted facts is shut out by 
the provisions, made in purely revenue laws, it 


. 
x 
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cannot be invoked to overrule the provisions of non- 
revenue enactments. Provisions relating to com- 
pulsory registration of documents orto the legal 
impotence of certain unregistered or unattested 
documents to create title or to convey property 
must be deemed to have been enacted on high 
' grounds of public policy and Courts should not be 
astute in creating loopholes for evading the plain 
ea of the Legislature. [p. 21, cols. 1 & 2; p. 22, 
co 
Maung Kan v. Maung Myat Thaing, 11 Ind. Cas, 850, 
4 Bur. L. T. 182, dissented from. 
Subrahmania Aiyar v. Savitri Ammal, 8 Ind.Cas.!82]; 
19 M. L. J. 228, 4 M, L. T. 354, distinguished. 
Muttukaruppa ‘Kaundan v. Rama Pillai, 3 M. H. 
C. R. 388; Chedambaram Chetty v. Karunalya- 
valangapuly Taver, 3 M. H. ©. R. 342; Syud Reza 
Ali v. Bhikun Khan,7 W. R. 384; Rahimtolla v. 
Murray, 11 Ind. Cas. 810; 4 Bur. L.T. WI and 
Burjorji Cursetji Panthaki v. Muncherji Kuverji, 5 B. 
143, examined and considered. 


When the terms of a contract preceded by pro- 
posals, negotiations, conditional acceptances, counter- 
proposals, and so on, are reduced finally to the form 
of a document signed by one or both of the parties, 
the sirong presumption is, not that there are two 
independent contracts (the first an oral contract 
and the second the written contract), but that the 
written contract is the only final contract between 
the parties. [p. 19, col. 2.] 

It is an arguable point, when a contract was 
completed before the creation of evidence of 
ifin writing wis thought desirable, whether that 
contract of prior date may not be proved as an 
independent contract creating rights and liabilities, 
though the writing of later date is legally imadmis- 
sible in evidence or incapable of creating any rights 
or liabilities, and whether such writing cannot be 
used as evidence of the prior contract, though not 
as itself creating rights. [p. 19, col. 2; p. 20, col. J.J 

Ridgway v. Wharton, (1857) 6 H. L. O. 288 at v. 
264; 27 L. J. Ch. 46; 4 Jur. (N. s.) 178; 5 W. R. £04, 10 
E. R. 1287; 29 D. T. fo. s.) 390; 108 R. R. 8%; Burjorji 
Cursetji Panthaki v. Muncherji Kunverji, 5 B. 143; 
Rajah of Venkatagiri v. Naryaana Reddi, 17 M. 4°6; 
4M. L. J. 198; Naravanan Chetty v. Muthiah Servat, 
8 Ind. Cas. 520; 35 M. 63; 21 M, L. J. 44; 9 M. L.T. 
142 and Morgan v. Fernandez, 33 Ind. Cas. 439; 80 
M. L. J, 619; 3 L. W. 370; (19:6) 1 M. W. N. 373; 19 
M. L. T. 377, referred to 


Appeal against the decree of the District 
Court of Nellore, in Appeal Suit No. 169 
of 19)3, preferred against that of the 
Court of the District Munsif, Kavali, in 
Original Suit No. 791 of 1911. 

Mr. S. Varadachariar, for the Appellant. 

Mr. T. V. Venkatarama Aiyar, for the Re- 
spondents. 


- JUDGMENT. ° 


Sanasiva Aryar, J.—The defendant is the 
appellant, the plaintiffs having obtained a 
decree in the lower Courts for the specific 
performance of an alleged contract made 
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by the defendant in favour of the plaintiffs 
to granta lease of the plaint lands for a 
term of 12 years. 

I donot think that the plaint relies upon 
any oral agreement to give a lease of the 
plaint lands, independent of the “letter” 
{agreeing to give sucha lease) which was 
executed by the defendant. The written 
statement, while admitting the genuineness 
of the letter, expressly states that the 
letter is legally ineffective for want of 
registration. 

Ordinarily, when the terms of a contract 
preceded by proposals, negotiations, ecndi- 
tionalacceptances, counter-proposals,and soon, 
are reduced finally to the form of a document 
signed by one or both of the parties, the strong 
presumption is, not that there are two 
independent contracts (the first, an oral 
contract and the second, tke written 
contract), but that the written contract is the 
only final contract between the parties 
[Ridgway v. Wharton (1)]. As West, J., puts - 
it [Burjorji Oursetji Panthakt v. Muncherji 
Kuvergi (2)], “When the parties have agreed 
to commit their oral agreement to writing, 
a presumption was raised by the Roman 
Law and is raised by the Prussian ‘Codes 
and other modern laws, that the right or 
obligation is dependent onan execution of 


the instrument; there is a presumption, 
which reason at once recognizes of the 
merely tentative character of an oral 


declaration, meant to be superseded by 
a written one.” When a contract is once 
reduced to writing, no other evidence can 
be given of its terms (section 91 of the 
Evidence Act), 

There may be rare cases in which the 
contract was completed sometime before 
the creation of evidence of it in writing was 
thought desirable by the parties, and it is 
an arguable point whether that contract of 
the prior date may not be proved as an 
independent contract creating rights and 
liabilities, though the writing of the later 
date is legally inadmissible in evidence or 
incapable of creating any rights or liabilities 
and whether such writing cannot be used 


(1) (1857) 6 H, L. ©. 288 at p. 264; 27 L.J, Ch. 
46; 4 Jur. (N. s.) 173; 5 W. R. 804, 10 E. R. 1287; 29 
L. T. (o. 8.) 390; 108 R. R. 88. 

(2) 5 B. 143. 
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as evidence of the prior contract, though not 
as itself creating rights. 

In Rajah of Venkatagiri v. Narayana Reddi 
(3) a contract to lease was completed on 
24th October 1829, the defendant having 
finally agreed on that date to execute a 
lease of the plaint lands to the plaintiff. 
(It appears from the report that a written 
darkhast application and an order on that 
application had completed the contract on 
24th October 1889.) The plaintiff executed 
a kabultat to the defendant on 30th Novem- 
ber 1889, that is, more than a month after the 
completion of the contract. The question 
was whether the kabula! of 80th November 
executed by the plaintiff can be admitted 
in evidence ofthe prior agreement of 24th 
October 1889. It was held, that it was so 
admissible. All the other observations in the 
judgments of the Full Bench in that case tend- 
ing to lay down wider propositions of la v than 
the narrow one above mentioned have been 
_explained away in the Full Bench-decision 
in Narayanan Chetty v. Muthiah Servai (4) 
and by my learned brother Napier, J. 
(Mr. Justice Ayling concurring), in the 
very recent case in Morgan v. Fernandez 
(5). But in this case, as I understand the 
pleadings, no prior independent oral agree- 
ment is set up inthe plaint oris admitted 
in the written statement. 

As regards. admissions in pleadings, if 
the plaint relies on a document and men- 
tions its contents, but does not disclose 
that through want of proper stamp, 
through non-registration, through non-com- 
pliance with a statutory provision relating 
to attestation or through other similar 
defects the. writing is inadmissible in evi- 
dence and if the defendant does not set 
up in his defence that the document is 
so inadmissible and, on the other hand, 
admits the contents and the validity of 
the document, the Court might possibly 
act upon the defendant’s admission in the 
plaintiff's favour notwithstanding that dur- 
ing the course of the trial, the Court finds 
that the document is inadmissible in evi- 


3) 17 M. 456; AM. L. J. 198, 
4) 8 Ind. Cas. 520; 85 M. 68; 21 M. L, J, 44; 9 M. D. 
T, 142, 
(5) 33 Ind. Cas. 489; 3 L. W. 870; (1916) 1 M. W. N< 
378; 19 M, L. T. 377: 30 M. L, J. 519, 
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dence, through the existence of such defect 
or defects, Even in such a case, if the 
legislative provision declaring such a docu- 
ment to be inadmissible in evidence or in- 
effectual for ceitain purposes (or both) was. 
based on reasons of public policy, I think 
that a Court ought to go behind the 
admissions in the pleadings and refuse to 
act on the admitted facts in the plaintiffs 
favour. The very eminent Judge (West, J.), 
whom I have already quoted, says in 
Burjorjt Oursetjt Panthaki v, Muncherjt Ku- 
verji (2): “If the document being pro- 
nounced absolutely invalid for some pur- 
pose on considerations of public policy, 
it were sought to defeat the law through 
the effect usually given to an admission 
in pleading, such an attempt could not be 
allowed to succeed.” 


Mr. T. VY. Venkatarama Aiyar quoted 
some English decisions, the decisions in 
Muttukaruppa Kaundan v. Rama Pillai (6), 
au a Chetty v. Karunalyavalangapuly 
Tarer (7), Subramanzah Atyar v. Savitri 
Ammal (8), Syud Reza Ali v. Bhikun Khan 
(9), some decisions from thegBomba? Uw- 
reported Printed Judgments, a few other 
Indian cases and two Burma cases, Maung Kan 
v. Maung Myat Thaing (10) and Rahimtolla 
y. Murray (11), in support of his contention’ 
that the Court should act on an admission 
made in the pleadings notwithstand- 
ing the inadmissibility in evidence of the 
document whose contents are admitted in 
the pleadings. He went further and con- 
tended that, if the document is, through 
certain defects (such as absence of due re- 
gistration or attestation), declared by the 
Legislature to be incapable of affecting the 
property dealt with therein, the Court 
should treat the rights to property as 
affected on the admission of the documents 
in the pleadings, just as if no such de- 
fects existed in the document which ren- 
dered it ineffectual. In some of the cases 
quoted, it was held that by the admission 
of the contents of a document in the plead- 


(6) 3 M. H. C. R. 158. 

(7) 3 M, H.C, R. 342. 

(8) 3 Ind. Cas. 321; 19 M. L. J. 228; 4 M. L. T., 354, 
(9) 7 W. R. 334. 

(10) 11 Ind. Cas. 850; 4 Bur, L. T. 182, 

(11) 11 Ina. © 


as. 810; 4 Bur, L. T. 171, 
= $ 
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‘ings of one ofthe parties to a spit, the 
opposite party was exonerated from pro- 
ducing and proving the document relied on 
by him and hence, even though the docu- 
ment was inadmissible in evidence, legal 
‘rights’ in favour of the latter could be 
‘established and awarded on the contents 
of the document as admitted and that the 
Court need not go into a question of ad- 
missibility which was not raised in issue, 
thongh during the trial facts may have 
been brought out which show the doen- 
ment to be legally inadmissible in evidence. 
As regards the English cases, I am not 
prepared to introduce into our Courts all 
the artificial technicalities as to the legal 
results of particular modes of advancing 
pleas on both sides which lave been 


elaborated in English decisions, especi- 
ally where learned judges wished to get 
over the provisions of Statutes (like the 


Statute of Frauds) which they did not like. 
“Such Rules”, (established by English cases) 
“are to be applied with discretion in this 
ecuntry where a strict system of pleading 
ip net followed.” When documents are 
made merely inadmissible in evidence by 
statutory law for the non-payment of pro- 
per stamp duty thereon, it may bea ques- 
tion whether public policy requires the ad- 
mission in pleadings of their contents to be 
rejected by the Courts, especially as the 
Stamp Act itself enacts that when a docu- 
ment is once admitted in evidence, though 
not properly stamped, the admission can- 
not be called in question afterwards in the 
suit (see last paragraph of section 35) and 
that Criminal Courts might ignore the Stamp 
Act [section 33, clause 2 (a)]. Most un- 
stamped and insufficiently stamped docu- 
ments could also be made admissible in 
evidence on the payment of the proper 
duty and a penalty. The Courts, again, 
are’ not usually inclined to treat enactments 
relating* to revenue as involving such large 
and grave principles of public policy as 
govern enactments relating to registration 
and attestation of documents. But where 
a document is not merely made inadmissible 
in evidence [wholly or for certain purposes 
as in the Registration Att, segtion 49, clause 
(c)], but the Legislature further enacts that 
a document not registered shall not affect 
any immoyeable property comprised there- 
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in, or that a transaction of a particular 
nature in respect of immoveable property 
(generally or of a particular description) 
can be legally effected only by a docament 
complying with prescribed conditions as to 
attestation, registration, etc., (sections 54, 
59, 107, ètc., of the Transfer of Property 
Act), such provisions mast be deemed to 
have been enacted on high grounds of 
public policy and Courts should not, in my 
opinion, be astute in creating loopholes for 
evading the plain intentions of the 
Legislature. I do not think it would serve 
any useful purpose to deal in detail 
with all the decisions quoted by 
Mr. Venkatarama Aiyar. Most of them 
could be distinguished on the ground that 
they make use of admissions in pleadings to 
get rid of only the disability relating to 
inadmissibility in evidence imposed by stamp 
laws. A few others could be distinguished 
onthe ground that the defendant, without 
referring to the inadmissible and ineffectual 
document, admitted the plaintiff's right to 
be given a decree for a portion of the reliefs 
claimed by him and the Court was entitled 
to give such a decree if there was nothing to 
show that the admission was based on the 
defendant’s acceptance of the validity of the 
document condemned by the Legislature. [See 
Subrahmania Aiyar v. Savitri Ammal (8).] As 
regards, however, the remaining few cases 
which could not be so distinguished [for 
instance, the Burma case reported as Maung 
Kan v, Maung Myat Thaing (10) decided by a 
single learned Judge who absolutely ignores 
the public policy underlying section 59 of the 
Transfer of Property Act], I need only say 
that I respectfully dissent from that decision. 
Mr. Venkataramier went so far as to argue 
that even if the defendant expressly raised 
in his written statement the plea of the legal 
ineffectuality and inadmissibility of a docu- 
ment relied on by the plaintiff and even if he 
denied in his written statement that the 
plaintiff was entitled to any relief whatever, 
the Court could give to the plaintiff the relief 
which he conld be legally entitled to if the 
document was legally effectual and admissi- 
ble in evidence, provided the defendant 
was honest (or foolish) enough to admit 
the genuineness of the defective document 
referred to in the plaint. I emphatically 
dissent from that proposition of law, While 
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section 58 of the Evidence Act can ke in- 
voked where the documentary evidence about 
the admitted facts is shutout by the pro- 
visions made in purely revenue laws, it 
cannot, in my opinion, be invoked to 
overrule the provisions of non-revenue 
enactments, nor can it be used to bind a party 
who has made an admission of the genuineness 
of a document when such admission is 
uccompanied by the legal plea that the 
contract and the other facts mentioned in 
that document could not be relied upon by 
the opposite party owing to the provisions of 
the statutory law relating to registration or 
attestation, etc. Some of the decisions which 
rely on section 58 of the Evidence Act have, 
in my opinion, ignored the proviso to sec- 
tion 58, which is as follows:—‘“Provided that 
the Court may, in i's discretion, require the 
facts admitted to be proved otherwise than by 
such admission.” 1 believe that by the pro- 
wiso, ib was intended that Courts should, in 
their discretion, ignore such admissions, not 
only when they are madecollusivelyor fraudu- 
lJently, butalso when they: are accompanied 
by pleas of legal inadmissibility in evidence 
of the admitted facts (such as the genuineness 
of a document and the nature of its con- 
tents) or the legal ineffectnality of the trans- 
action sought to be effected by the admitted 
document or where if the Court acted on the 
admitted facts, it would be defeating the 
policy and provisions of enactments based on 
public policy. 


Tn the present case, the defendant, while ad- 
mitting the writing of the “letter” relied on 
by the plaintiff, clearly raised the plea (see 
paragraph 1 of Lis written statement) that it 
was invalid for want of registration and he 
further denied that t'e plaintiff was entitled 
to any of the reliefs claimed in the plaint 
(paragraph 5 of the written statement). 

Mr. Venkataramier argued that Exhibit A 
was only a proposal to give a lease and did 
not itself constitute the agreement to give a 
lease. Having considered the pleadings and 
perused Exhibit A, I have no doubt that Ex- 
hibit A was delivered by the defendant to the 
plaintiffs on the mutual understanding that it 
was to be the writing which embodied the 
agreement then concluded between the par- 
ties. I amalso not prepared to act upon 
Mr. Verkataramier’s suggestion that the 
soundness of the decision in Narayanan Chetty 
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v. Muthgak Nervai (4) should be referred for 
consideration to another Full Bench. 


In the result, I would set aside the deci- 
sion of the lower Cvurt and dismiss the 
plaintiffs’ suit. The parties will, under the 
circumstances, bear their respective costs im 
the lower Courts. The plaintiffs must pay 
the appellants’ costs in this suit. 


Paiuurs, J.—I need add but little and I 
concur in the order proposed. The several 
cases cited in which a decree was given in 
accordance with the terms of a document in- 
admissible in evidence, can mostly be ex- 
plained by the fact that there was an admis- 
sion of liability in the pleadings and a decree 
could be given without reference to the docu- 
ment, which could not be admitted in evi- 
dence. To this extent, Iam prepared to 
accept those authorities but when, as in this 
case, no liability is admitted, and the defend- 
ant merely admits execution and pleads that 
the document is invalid for want of registra- 
tion, it would be impossible to frame a decree 
without referense to the document, but the 
document cannot be referred to, becaus@it ig 
jnadmissible in evidence, and consequently ño 
decree could be framed. The further argu- 
ment that there was a separate and prior oral 
agreement is untenable in view of the langu- 
age of the plaint, in which no separate oral 
agreement is set ont. Nor can Hxhibit A 
be treated as a mere proposal, for there is r.o 
evidence that there was any subsequent 
acceptance and consequently there would be 
no cause of action. I accordingly think 
that plaintiffs’ suit should be dismissed and 
agree in the order as to costs. 


. Appeal allowed, Buit dismissed. 
V.R.P. 
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. ALLAHABAD HIGH COURT. 
“Seconp Civic Appear No. 1859 or 1914. 
f December 23, 1915. 
Present:—Justice Sir P, O. Banerjee, KT., and 
Mr. Justice Walsh. 
NARAIN DAS AND OTHERS — PLAINTIFFS— 
$ APPELLANTS 
VETSUS 
Musammat DHANIA— DEFENDANT — 
RESPONDENT, 

Minor—Contract—Sale in favour of minor through 
guardian—Suit for possession, maintainability of— 
Non-payment of consideration, effect of—Specific per- 
formance, suit for—Transfern of Property Act (IV of 
1882), ss. 54, 65. 

A minor can acquire and hold property, inasmuch 
as there is nothing in the Transfer of Property Act 
which makes a minor incapable of being the 
transferee of immoveable property, and is also entitled 
to maintain a suit for possession of the property pur- 
chased, on the ground that he has acquired a title to it 
by virtue of the sale-deed. Such a suit by a minoris not 
a suit for the specific performance of a contract as 


no question of mutuality arises. [p. 24, col. 2; p. 25, 
cols. 1 & 2.] 

Non-payment of consideration for a sale does 
not prevent the transfer of ownership to the buyer 
and does not entitle the seller to retain and withhold 
possession, although on equitable principles the Court 
willgiot make a decree for possession in favour of the 

purchaser witBout attaching to it a condition direct- 
ing payment of the purchase-money. [p. 24, col. 2.] 

Nocontractual obligations are undertaken by a 
minor in a case in which a contract is entered into 
with his father and guardian. Any personal 
obligations arising as between the vendor and the 
vendee would have to be discharged by the party 
contracting with the vendor. [p. 25, col. 2.] 


Second appeal from a decree of the District 
Judge, Agra, datei the Ist Acgust 1914. 

Mr. Damodar Das, for the Appellant. 

Munshi Kanhaya Lal, for the Respondents. 


JUDGMENT. 

BANERII, J.— This appeal arises ina suit 
brought by Suraj Bhan, a minor, through 
his guardian and next friend for possession 
ofa house. Iltis stated in the plaint that 
‘Musammat Radha was the owner of the 
house and joivtly withthe defendant and 
Musammat Jeoni, now deceased, sold it to 
the plaintiff “through his father and guardian 
Narain Das” under a sale-deed dated the 
Ist of April 1912; that ont of the amount 
of consideration forthe sale they received 
Rs. blas earnest money; that they refused 
to have the sale-deed registered but the 
plaintiff got it compulsorily registered; 
that Musammat Radha and Jeoni are dead 
and the defendant is in possession of the 
house; that the plaintif repeatedly asked the 
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defendant to receive the balance of consider- 
ation money, but that the latter refused to 
take itand has withheld possession. It is 
further alleged in the plaint that the plaintiff 
is ready and willing to pay the balance of 
consideration and it is prayed that it be 
caused to he paid to the defendant. 

The defendant, in her written statement, 
denied the execution of the sale-deed and 
pleaded that even if it was executed by 
Musammats Radha and Jeoni she was not 
bound by it, that it was invalid and that no 
relief could be granted to the plaintiff on the 
basis of it. 


The Courts below have not tried the case on 
the merits. They have treated the suit ag 
one for specific performance of a contract and 
have held that a minor, being incapable of 
entering into a contract, could not purchase 
property and that the plaintiff is, therefore, . 
not entitled to maintain the suit. On this 
preliminary ground they dismissed the suit. 
The learned District Judge relies on the 
decision of their Lorrdships of the Privy 
Couneil in Mir Sarwarjan v. Fakhruddin 
Mahomed Chowdhurt (1). In the argument 
before us the case of Mohori Bibee v. Dharmo- 
das Ghose(2), also decided by their Lordships, 
has been referred to on behalf of the respond- 
ent. In our judgment neither of these rulings 
has any bearing on the present case. In the 
case last mentioned the suit was brought 
against a minor to enforce a contract 
entered into by him. It was held that such 
a contract was void and could not be 
enforced. The former was a suit on behalf 
of a minor for specific performance ofa 
contract to sell. It was held that such a 
contract could not be specifically performed. 
The suit before us is nota suit to enforce 
a contract against a minorand it is not 
a suit for specific performance of a contract.. 
The Court below is, in our opinion, wrong 
in holding that thisisa suit for specific 
performance. The suit is not based ona 
contract but is founded on the title acquired 
by the plaintiff under the sale-deed executed 
in his favour. The sale is referred to as 


(1) 13 Ind. Cas. 331 (P.0.);9 A L. J. 33; 39 C. 
232; 16 0. W. N. 74; 21 M. L. J 1156; 11 M. L. T. 8: 
(1912) M. W. N. 22 15 0. L. J. 63; Jk Bom. L., R. 5; 
39 I. A. 1. 

.2) 30 C. 539; 5 Bom. L. R. 421; TO, W. N. 441; 39 
L A. 114 (P. C.) 
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evidence of his title. Where a contract has 
been made for sale of immoveable property 
and that contract has not beən completed 
by the execution of a sale-deed, no title in 
the property is vested in the purchaser 
until the execution of the sale-deed. This is 
provided in section 54 ofthe Transfer of 
Property Act, inthe following terms : — 
“A contract for the sale of immoveable 
property is a contract thata sale of such 
property shall take place on terms settled 
between the parties. It does not, of itself, 
create any interest in or charge on such 
property.” In the case of a transaction 
which has nof advanced beyond the 
stage of a contract to sell, the remedy is a 
suit for specifo performance of the ccntract. 
Where, however, a sale-deed has been 
executed and, in the case of tangible 
immoyeable property of the value of one 
- hundred rupees and upwards, registered, the 
title to the property vests in, and the owner- 
ship of. it passes to, the purchaser. And as 
held in Shib Laly. Bhagwan Das (83) and 
Baijnath Sings v. Paltu (4), this will be so 
even if the purchase-money has not been 
paid. In sucha case the remedy is nota 
suit for specific performance but one for 
possession on the strength of the ownership 
acquired by virtue of the sale-deed. The 
present suitis a suit of this last description. 
and not one for specific performance. A 
sale has been defined in section 54 of the 
Transfer of Property Act as “a transfer of 
ownership in exchange fera price paid or 
promised and part paid and part promised.” 
Prepayment of price is not a condition 
precedent to the transfer of ownership and 
a transaction is nonetheless a sale if the 
pricé has not been paid in whole or in part. 
By section 55, sub-section’ (1) (f), of the 
same Act-.it is provided thata seller is 
bound, on being so required, to give the 
buyer possession of the property sold. If 
the whole of the purchase-money has not 
been paid the seller is entitled, under sub- 
section (3) of the same section, to withhold 
documents of title. He is also entitled under 
sub-section (4), clause (b), toa charge for 
unpaid parchase-money “upon the property 
in the hands of the buyer.” This last clause 


(3) 11 A. 244; A. W. N. (1889) 96. 
(4) 30 A. 125; 5 A. L. J796; A. W. N. (1908) 38. 


INDIAN OASES. . 


[1916 
I 


assumes that the ownership of the pro- 
perty hæs passed to the buyer. It was held 
by the Madras High Court in Velayutha 
Chetty v. Govindasawmt Naiken (5) that the 
“lien of the unpaid vendorof land under section 
55 of the Transfer of Property Act is non- 
possessory. He has only aright to retain*® 
the title-deeds and toa charge for the 
unpaid purchase-money, but he cannot retain 
possession of the property sold against the 
vendee.” As pointed out by the learned 
Judges, this view is also in consonance with 
the English Law on the subject. (See Fisher 
on Mortgages, 6th Edition, section 505.) It 
is thus clear that non-payment of consider- 
ation does not prevent the transfer of owner- 
ship to the buyer and does not entitle the 
seller tó retain and withhold possession. No 
doubt, on equitable principles, the Court will 
not make a decree for possession in favour 
of the purchaser without attaching to it a 
condition directing payment of the purchase- 
money. This was done in the two cases 
decided by this Court to which we have 
referred above. But non-payment of the 
purchase-money is, as shown above, gim- 
material, so far asthe quesfon of the 
vesting of title is concerned. In the 
present case if was alleged on behalf 
of the plaintiff that he was always ready 
and willing to pay the balance of pur- 
chase-money but, that the defendant had 
refused to take it. It cannot, therefore, te 
said that non-payment of the purchase-money 
vitiates the title acquired under the sale- 
deed. 


The next question to be considered is 
whether the fact of the minority of the 
plaintiff affects his right to maintain this suit. 
The Transfer of Property Act does not 
declare a minor to be incompetent to pur- 
chase property, and we have not been referred 
to any other statutory enactment which 
disqualifies him from doing so, On the con- 
trary there isa mass of authority in faVour of 
the view that a minor can acquire and hold 
property. The purchase of property bya 
minor through his guardian is very common 
in thiscountry. It was held by this Court in 
Ulfat Rai v. Gouri Shanker (6) that there is 
“nothing in the Transfer of Property Act which 


(5) 30 M. 521; 17 M. L. J. 450; 3 M. L. 
(6) 11 Ind. Cas. 20;-33 A. 657; 8 A. L. 


T.10. 
J. 679. 
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makes a minor incapable of being the trans- 
feree of immoveable property.” The same 
view was held by the learned .Chief Justice 
and Rafique, J., in the recent case of Munni 
Koer v, Madan Gopal (7). The Calcutta High 
Court in Bahal-ud-din v. Rafaqat Husain 
(8) snd the Judicial Commissioner of Oudh 
in Raghunath Bakhsh v, Muhammad Bakhsh 
(9) expressed the same cpinion. The orly 
‘decision to the contrary is that of the Madras 
High Court in Navakotd Narayana Chetty v. 
ehoyalinga Chetty (10). With great respect we 
are unable to agree with the learned Judges 
who decided that case. It is to be cbserved 
that the view taken in this case was not 
adoptid by that Court in the later case of 
Mauniya Konan v. Perumal Konan (11). 
In Mohort Bibee v. Dharmodas Ghose (2) 
and Mir Sarwarjan v. Fakhruddin Mahomed 
Chowdhuri (1) their Lordships of the Privy 
Council did not decide that a minor could not 
purchase property and we do rot understand 
the effect of those rulings to be to declare 
him disqualified. 


Tt was,strenuously argued on behalf of the 
respéhdent that aMhough the fact of the pur- 
chaser in this case being a minor might not 
have precluded him from maintaining the 
suit, the circumstance that a great part of 
the consideration remained unpaid made a 
difference, that the seller was entitled to -re- 
tain possession is enforcement of her lien for 
unpaid purchase money and that she could 
not sue the plaintiff for the balance of the 
purchase-money, the contract by him to pay 
it being void by reason of his minority. As 
we have already pointed out, non-payment of 
consideration does not provent a purchaser 
from acquiring title under his purchase and it 
is immaterial whether he is a minor or of full 
age. We have also shown above that the 
seller’s lien for unpaid purchase-money does 
not entitle him to retain possession of the 
property solde We have also pointed out that 
under the rulings of this Court the decree for 

_ possession in a case like this must be subject 


(7) 31 Ind. Cas. 792; 18 A. L. J. 1084; 3B A. 62, 

18) 18 Ind. Cas. 451. 

(9) 30 Ind. Cas. 200; 18 O. ©. 115; 20. If J, 200. 

(10) 4 Ind. Cas. 383; 33 M. 312; 19 M. L.J. 752 7 
M. L. T. 233. 

(11) 18 Ind. Cas. 963; 24 M. L. J. 352; 13 M. L. T, 
gli. ; 
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to the condition that the balance of the pur- 
chase-money should be paid by the plaintiff, 

There would, therefore, ba no occasion for 
the defendant to sue for the purchase-money, 
Furthermore, the plaintiff’s case is that he 
offered the purchase-money and has always 
been and still is ready to pay it. If, therefore, 
he was competent to purchase, the fact of non- 
payment of the purchase-money, under the 
circumstances alleged, cannot in law or equity 
deprive him of the right he has acquired in 
the property. Moreover, the allegation in 
the plaint is thatthe purchase was made 
through the father and guardian of the plaint- 
iff and in the receipt for earnest money 
granted by the vendors, which has been pro- 
duced by the plaintiff, it is stated that the 
purchase was made by Narain Das (the plaint- 
iff’s father and guardian) and that he would 
pay the balance of price. If this document is 
genuine, the!purchase was made by the plaint- 
ifs father for him and he would be liable 
for the purchase-money. No question of non- 
pay mentofsuch money, therefore, arises. In Mu- 
niya Konan vy. Perumal Konan (11) two learned 
Judges of the Madras High Court observed 
that “it cannot be denied that a person may 
purchase property and hold it as trustee for 
a minor. There is no reason why he should 
not create a trust by purchasing itin the 
name of the minor. No contractual obliga- 
tions are undertaken by the minor in such a 
case. Any personal obligations arising as 
between thé vendor and the vendee would have 
to be discharged by the party contracting with 
the vendor.” These remarks are applicable 
to the cireumstances of this case. It cannot 
he said that the vendor would be ina worse . 
position than the vendee and would be with- 
out remedy for the realization of the purchase- 
money. 


For the reasons stated above we hold that 
the present suit is not one for the specific 
performance of a contract and no question of 
mutuality arises; that a minor is competent 
to purchase property; and that if the sale- 
deed relied upon by the plaintiff is genuine, 
he has by virtue of it acquired a title to the 
property sold and is entitled to maintain the 
suit, 

Another ground on which the lower Ap- 
pellate Court has desided against the plaintiff 
is that he has no cause of action against the 
This ground is wholly untenable, 
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It is alleged in the 4th paragraph of the 
plaint that the defendent is in possession of 
the house claimed and this paragraph is ad- 
mitted by the defendant in her written state- 
ment. There is, therefore, a clear cause of 
actinn against the defendant. 

We, therefore, allow the appeal, set aside 
tke decree of the Courts below and remand the 
case to the Court of first instance for trial on 
the merits. Costs here and hitherto will be 
costs in the cause. 


Warsa, J.—I agree with the judgment that 
has been delivered by my brother Mr. Justice 
Banerji. Throughout the argument in Court 
it seemed to me that the contention on be- 
‘half of the respondent was right. It was not 
until my attention was drawn to section 55 
of the Transfer of Property Act thatI could 
see an answer to what I regarded as the 
unassailable position taken up by the re- 
spondent and affirmed by the judgment in the 
Court below. But looking at section 55 and 
particularly sub-section 3 and sub-section 4 
(b), it is quite clear that provision is there 
made for a non-possessory lien in favour of 
the vendor ;- that is to say, by one part of the 
section, where there bas been a failure to pay 
the whole of the purchase-money, he is 
apparently entitled to withhold the docu- 
ments of title, and further where the title to 
the property has passed to the buyer, he 
has a charge upon the property for the un- 
paid purchase-money in the hands of the 
buyer. That is inconsistent with his with- 
holding possession. Apart from that section 
it seemed to me, in the particular circum- 
. stances of this transaction, that the vendor 
was in rightful possession, and the vendor 
being in rightful possession, the purchaser 
could not obtain possession. Having regard. 
to section 55 I am now satisfied that that view 
is fallacious and some trouble might have 
been saved if attention had been drawn to 
the section during the argument. Itis an- 
other illustration of the importance of pay- 
ing attention to the language of the Code. So 
long as you keep to the Code, you may make a 
false stay but you are not likely to take the 
wrong road. The result, in this particular 
case and in all such cases, is obviously to 
inflict what might be déscribed as injustice 
upon the vendor, because it is clear that a 
minor under such circumstances as these 
would have, and the minor in this particular 


case had, twelve years within which to exer- 
cise his option as to whether he would take 
possession or not, and during that time the 
vendor, who would be unable to sue for the 
purchase-money, would remain in possession 
of another person’s property with certain 
obligations resting upon him, uncertain as to 
whether the transaction would ever be com- 


- pleted or not. There are possibly two answers 


to that. It may be said that a purchaser 
from a minor must take his chance inas- 
much as the law has set its face againsg 
minors entering into any obligations at all. 


: See.ndly, it may be presumed to be a somewhat 


rare occurrence that for a period of no less 
than two years there shoald be a purchaser 
who did not want the property and a vendor 
who did not want his money. There is prob- 
ably something behind this case which’ fur- 
ther investigation will elucidate, and under 
the circumstances | am not sorry that the 
result of our decision is that the case goes 
down to the Court of first instance for evi- 
dence to be taken on the merits and for the 
true facts to be investigated. I agree in the 
order passed, 


e 
Appeal allowed; “Oause remanded. 


CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE Decres A.0. 3) 4 
oF 1913. 

May 13, 1915. 
Precent:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Roe. 
BISESWAR GANGOOLY AND ANOTHER— 
PLAINTIFFS—ÅÀPPELLANTS 

A VETSUS 
BHAGABATI CHARAN BANERJEE AND 
ANOTHER—DEFENDaNTS— RESPONDENTS. 

Adverse possession—Co-owner's possession, . when 
adver se—Ouster. 

Where after the dispossession of the owners of a 
land by an adverse claimant some of them come 
into possession under a lease granted by the adverse 
possessor, their possession must be referred to the 
title which they acquired under theelease and not to 
their title as co-owners of the property and con- 
sequently, it will be considered adverse to the 
other co-owners, so as to extinguish the title of the 
latter under the Limitation law. 

Appeal against the judgment and decree ` 
of the Subordinate Judge, Faridpore, dated 
the 22ndeAugust 19138, affirming those of the 
Munsif, Madaripur, dated 24th June 1912. 

Babu Brojendranath Chatterjee, for the 





Appellants 
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© Babu Ashitaranjan Ghosh, for the Respond- 
ents, 

JUDGMENT.—This is an appeal by the 
’ plaintiffs in a suit for declaration of title tn 
land and for recovery of jnint possession 
thereof along with the defendants. The 
land in dispute is included in an estate 
owned jointly by the plaintiffs and the 
defendants. Both the plaintiffs and the 
defendants were dispossessed by the proprietor 
of a neighbouring estate, who took possession 
of the land on the assertion that it formed 
part of his estate. Subsequently, the de- 
fendants took a lease of this land from the 
adverse possessor. The plaintiffs assert 
that as the defendants are their co-sharers, 
their possession cannot be treated as adverse 
to them. The Courts below have concur- 
rently overruled this contention, which ap- 
pears to us to be wholly unfounded. 

Reliance has been placed by the plain- 
tiffs on the decision of the Judicial Com- 
mittee in the case of Corea v. Appuhamy 
(1), where Lord Macnaghten stated, with 
regard to the possession of a co-owner, 
thet bfs possegsion is in law the posses- 
sion of his co-owner, and it is not possible 
for him to pnt anend to that possession 
by any secret intention in his mind; no- 
thing short of ouster or something equiva- 
lent to ouster can bring about that result. 
That doctrine has no application to the 
circumstances of the present case. Here 
the possession of the plaintiffs was not 
terminated by the defendants. The posses- 
sion of both of them was terminated by a 
hostile claimant. The defendants subse- 
quently came into possession under a lease 
granted by the claimant. Their possession 
must be referred to the title which they 
acquired under the lease, and not to their 
title as co-owners of the property held by 
them and the plaintiffs jointly. No doubt, 
as observed by Wood, V. O., in Thomas v. 
Thomas (23, possession is never considered 
adverse, if it can be referred to a lawful 
title. Here, however, the possession of the 
defendants is referable only to their title 
as lessees under a person who claims to 
hold adversely both to the plaintiffs and 
the defendants. We must, censequently, 


(1) (1912) A. 0. 230; 81 L. J. P.O. 151; 105 L.T. 
3 


6. 
(2) (1855) 2 K. & J. 79; 110 R. R. 107; 25 D.J. Ch, 
159; 1 Jur. (N. s.) 1160; 4 W. R, 135; 69H, R. 701. 
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hold, on the principles explained in Lokenath 
Singh v. Dhwakeshwar Prosad Narayan Singh 
(3), that there was an ouster of the plaintiffs 
by the defendants, and as that ouster hag 
continued for more than 12 years, the title 
of the plaintiffs has been extinguished. 

The result is that the decree of the Sab- 
ordinate Judge is afirmed and this appeal 
dismissed with costs. 


Appeal dismissed. 
(3) 27 Ind. Cas. 465; z1 C. L. J. 258; 20 0. W. N. 51, 





ALLAHABAD HIGH COURT. 
First APPEAL FROM Orpur No. 131 os 1915. 
January 3, 1916. 
Present:—Mr. Justice Tudball and 
Mr. Justice Walsh. 

GULZARI LAL—PLAINTIFF—ÅPPELLANT 

versus 
LATIF HUSAIN—Deranpant— 
RESPONDENT. 

Agra Tenancy Act (II of 1901), ss 182, 198— Appeal, 
second, to District Judge- Remand, order of —Appeal 
to High Court, maintainability of. 

No appeal lies to the High Court from the order 
of remand passed by a District Judge in a second 
appeal to him under section 180 (2) of the Agra 
Tenancy Act. [p. 28, col. 1.] 

First appeal from an order of the Addi- 
tional Judge Farrukhabad, dated the 21st of 


April 1915. 


Dr, Surendra Nath Sen, for the Appellant, 
Dr. S. M. Sulaiman, for the Respondent. 


JUDGMENT. 

TopBaLL, J.—This is an appealfrom an 
order of remand passed by a District Judge 
in a simple suit for rent. A preliminary 
objection is taken that no appeal lies to 
this Court. The suit was instituted in the 
Court of an Assistant Collector of the second 
class and was decreed. An appeal was pre- 
ferred in the Court of the Collector of the 
District which upheld the decree. A second 
appeal was preferred to the District Judge 
under the provisions of section 180, clause 
(2). The learned District Judge has re- 
manded the zase through the Court of the 
first appeal to the Court of first instance 
for decision, in view of certain remarks made 
by the District Judge in his judgment. Act 
IL of 1901, section 175, clearly lays down 
that no appeal shall lie from any decree or 
érder passed by any Court under this Act 
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except as hereinafter provided. Appeals 
from District Judge’s decisions are governed 
by section 182, which allows only second 
appeals to this Court from a decree in appeal 
ofa District Judge in accordance with the 
provisions of Chapter XLII of the Code of 
Civil Procedure (Act XIV of 1882). In 
view of the above section and of the provi- 
sions of - section 198, clause (a), it is quite 
clear that no appeal lies to this Court from 
the order of remand passed by the Ccurt 
below. The preliminary objection . must, 
therefore, prevail and the appeal i is rejected 
with costs. 
Appeal rejected, 





CALCUTTA HIGH COURT. 
Lerrers Patent APPEAL No, 47 or 1915, 
May 25, 1916. 

Present:—Sir Lancelot Sauderzon, KT., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 

REAJUDDIN BEPARI — PLAINTIFE— 
APPELLANT 
CETSUS 
CHAND BAKSHA HAJI—Derenpant 
No, 1-- RESPONDENT. 

Landlord and tenant —Adverse possession—Acquisi- 
tion of title by tenant. 

A person who enters into possession of a land in 
the capacity of an under-ratyat cannot acquire 
any title by adverse possession against his lessor, 
unless he first goes out of occupation or unless he 
distinctly asserts such a title to the lessor’s know- 
ledge and gives him notice of such assertion. [p. 29, 
cols. 1 & 2.] 

Failure to pay rent by a lessee to the lessor 
does not alone operate to create in favour of the 
lessee a title by adverse possession. [p. 29, col. 2.] 

Doe à. Joseph Manton v. Austin, (1832) 9 Bing. 41; 2 
M. & Scott. 107; 1 L. J. ©. P. 152; 131 E. R. 529 and 
Madan Mohan Gossain v. Kumar Rameswar Malia, 
7 0. L. J. 615, referred to, 

Appeal under the Letters Patent against 
the decree of Mr. Justice Walmsley, dated 
the llth March 1915, in Appeal from Appel- 
late Decree No. 4168 of 1913, 

FACTS of the case appear from the 
judgment. 


Babu Jotendra Mohan Ghosh, for the Appel- | 


lant.—This appeal arises ont of a suit for 
khas possession on declaration of plaintiff’s 
raiyati right in respect of three plots of land. 
The ‘present appeal concerns itself with plot 
No. 3 of the plaint. My right and posses- 
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sion with regard to others have been de- 
clared. The Courts below as well as Mr. 
Justice Walmsley have held that my interest 
has been barred by adverse possession on the 
part of the contesting defendant No. 1. 
My submission would be that at least I was 
entitled in the suit to a declaration of my 
raiyati right over plot No. 8. The finding 
of the Munsif is that defendant No. 1 isa 
purchaser of the under-razyatz interest and as 
T have not recognised him and received rent 
from him for 12 years, my claim as regards 
this plot is barred. The lower Appellate 
Court affirms this finding. Here the defend- 
ant alleges to have held the raiyati interest 
in adverse possession in his defence. But 
there is no finding in the judgment of the 
lower Appellate Court to the effect that 
defendant No. 1 was holding adversely as 
a raiyat. He was holding as an under- 
raiyat and though he did not pay rent, mere 
non-payment of rent could not putan end 
to the status of landlord and tenant 
between himself and myself. 


+ The lower Appellate Court should have, 
before deciding my right as berred, held that 
defendant, though he came into possession as 
an ander raviat. subsequently asserted a 
raiyati title adversely to me and to my know- 
ledge more than 12 years befcre suit. 


The cases reported as Madan Mohan Gossain 
v. Kumar Rameswar Malia (1); Rameshar 
Koer y. Gobardhan Lal (2); Ram Pershad Koeri 
v. Jawahir Roy (3); Moti Lal Roy” v. Kalu 
Mandar (4) and Wali Ahmed Chowdhry v. 
Tota Meah Chowdhry (5) support my conten- 
tion. 


Babu Sailendra Nath Roy Ohowdhary for 


B. Satish Chandra Ghose, for the Re- 
spondent.—Defendant No. 1 claimed to 
hold as a ratyat. He did so without 


payment of rent for more than 12 years. 
Plaintiff would not recognise him. He- 
sued him as a trespasser. The defendant has 
proved possession for over 12 years. Hence 
he has got the interest of a raiyat by an: 
adverse possession against the plaintiff. 


3. 

J. 

«J. 72: 12 C. W. N. 899. 

. Cas. 853; 19 C, L. J. 321 at p. 323, 
7 
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[MooKERIEE, J—Can you, coming inas a 
tenant, assert that you claimed adversely to 
the landlord subsequently? You have failed 
to show ‘at what point of time you first 
changed your character as tenant. You 
cannot take recourse to an invalid deed which 
describes the under-ratyat as raiyat, and 
coming in through that assert that you 
have raiyati interest by adverse posses- 
sion]. 


š JUDGMENT. 


. SANDERSON, C. J.—In this case I think the 
appeal should be allowed. 


It appears that the plaintif purchased 
the raiyati interest in the land from Bakshi 
Prodhania and Falu Sikdar. The under- 
raiyat interest became vested by a series of 
transactions in a man called Abdul Ali, and 
through Abdul Ali the under-raiyati interest 
became vested in defendant No. 1 in respect 
of plot No. 3, which is the only plot regard- 
ing which this appeal is made. 


Now apparently Abdul Ali purported to 
sell the erazyati interest, but it has been 
found by the Court below asa fact, which 
we must accept, that he had only the 
under-raiyat: interest at the time of the sale. 
Therefore, as between him and the defend- 
ant No. 1, he was able to pass nothing 
more than the under-racyati interest. The 
defendant No. 1 went into possession in 
the year 1893 in consequence of this pur- 
chase from Abdul Ali. Therefore, it must 
be taken for the purpose of this appeal that 
he entered upon the land in the capacity of 
an under-razyat. The suit has been dis- 
missed in respect of this plot, on the ground 
that the defendant No. 1 has thus been in 
possession of this plot from 1893 down to 
the institution of the suit, that is, more 
than twelve years. In my judgment in the 
circumstances of this case that is not a good 
ground for tħe dismissal of the suit, 


This matter may be looked at perhaps 
from two points of view. If it is looked at 


from the point of view of the English Law, 


the defendant No. 1 being the wnder-racyat 
of the plaintiff who had the raiyati interest, 
the -defendant No. l could not dispute his 
landlord’s title without first going out of 
occupation. We had occasion the other 
day to deal with this matter and,I referred 
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to the ease of Doe d. Joseph Manton v. Austin 
(6) where Chief Justice Tindal said: “A 
tenant shall not contest his landlord’s title; 
on the contrary, it is his duty to defend it. If 
he objects to such title let him go ont of 
possession.” Looked at from this point of 
view of the English law if the defendant, 
the under-razyat, wished to dispute the title 
of the raiyat, the plaintiff, he ought to 
have gone out of possession, and thereby 
made it clear that he intended to dispute 
the razyat’s title. 


On the other hand, it may be looked at 
from ancther point of view, namely, that laid 
down by Mr. Justice Brett in the case of 
Madan Mohan Gossain v. Kumar Rameswar 
Malia (1). The head-note correctly, I 
think, represents the passage in the judgment 
to which I desire to refer and is as 
follows: “Where a lessee enters into pos- 
session under a lease, he cannot acquire any 
title by adverse possession against his lessor 
pending the term of the lease unless he 
distinctly asserts such a title to his know- 
ledge and gives him notice that he asserted 
such a title.” If we look at this matter from 
that point of view, there is no evidence what- 
ever that the defendant, either when he went 
into possession of plot No 3 or after he went 
into possession of that plot, at any time 
asserted title so that it came to the landlord’s 
knowledge that he, the defendant, was occupy- 
ing the land not as under-racyat having 
obtained the interest of Abdul Ali, but as 
owner asserting his title adversely to the 
plaintiff in this case. Whether we look at 
it from the point of view of the English Law 
or whether we look at it from the poiut of: 
view of the law laid down in the case in this 
Court, to which I have referred, there is 
nothing to show thatthe occupancy of the 
defendant had ceased as that of a tenant and 
became that of an adverse possessor. Per- 
haps, it is only right to mention that failure 
to pay rent to the lessor by the lessee does 
not alone operate to create in favour of the 
lessee a title by adverse possession. It is 
true that no rent has been paid by the defend- 
ant to the plaintiff, but from the point of 
view of the law laid down in the above-men- 
tioned case it will not operate as a defence 
for defendant No. 1. 


(6) (1832) 9 Bing. 41; 2M. & Scott. 107; 1 L. J. C. 
. P. 152; 181 E, R. 529, 
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For these reasons I think that the learned 
Judge was .wrong in dismissing the suit of 
the plaintiff as regards plot No. 3 altogether. 
In my judgment, the plaintiff is entitled to a 
declaration that his position is that of a 
raiyat and. the position of the defendant 
No. lis that of an under-rawwat under him 
and that the plaintiff is entitled to rent on 
account of plot No. 3 from defendant No. 1. 

The plaintiff is not entitled in this suit to 
a decree for-possession, because he has not 
taken the steps which are necessary for him 
to také as rayat to eject the under-razyat. 

For these reasons I think the decree of 
the first Appellate Court should be set aside 
and a decree made in favour of the plaintiff 
in the terms I have indicated. 

The plaintiff will have the costs of this 
appeal and the appeal before Mr. Justice 
Walmsley, but each party will bear their own 
costs in the two lower Courts. 

Of course this judgment is as regards plot 
No 3 only and we do not interfere with any 
of the decrees as regards the other plots 

MOOKERJEFR, J.—I agree. 


Appeal allowed. 


PRIVY COUNCIL. 
APPBALS FROM Lower Borma Carer COURT. 
May 15, 1916. 

Present: —Viscount Haldane, Sir John Edge, 
Mr. Ameer Ali and Sir Lawrence Jenkins. 
MAHOMED ISMAIL ARIFF AND OTAERS— 
APPELLANTS 
Versus 


Hajee AHMED MOOLLA DAWOOD 


AND ANOTRER——RESPONDENTS. 

Muhammadan Law—Trusts, public —Wakf — Mosque— 
Scheme, settlement of, for management—Trustees, 
appointment of—Power of Court—Fownder’s intentions, 
enforcement of—Civil Procedure Code (dct XIV of 
1882), s. 539. 

The Mussulman Law, like the English Law, draws 
a wide distinction between public and private 
trusts, Generally speaking, in case of a wakf or 
trust created for specific individuals or a determinate 
body of individuals, the Kazi, whose place in the 
British Indian system is taken by the Civil Court, 
has, in carrying the trust into execution, to give 
effect, so far as possible, to the expressed wishes of 
the founder. With respect, however, to public 
religious or charitable trusts, of which a public 
mosque is a common and well-known example, the 
Kazi's discretion is very wide. He may not depart 
from the intentions of the founder or from any rule 
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fixed by him as to the objects ofthe benefaction; 
but & regards management, which must be governed 
by circumstances, he has complete discretion. He 
may defer to the wishes of the founder so far as 
they are conformable to changed conditions and 
circumstances, but his primary duty is to consider 
the interests of the general body of the public for 
whose benefit the trust is created. He may in, his 
judicial discretion vary any rule of management: 
which he may find either not practicable or not in 
the best interests of the institution. [p.34, col. 1.] 

In giving effect to the provisions of section 539 
of the Code of Civil Procedure, 1882, and in appoint- 
ing ‘new trustees and settling a scheme for a public 
trust, the Court is entitled to take into consider-@ 
ation not merely the wishes of the founder, so far as 
they can be ascertained, but also the past history 
of the institution, and the way in which the 
management has been carried on heretofore, in 
conjunction with other existing conditions that may 
have grown up since its foundation. It has also the 
power of giving any directions and laying down any 
rules which might facilitate the work of manage- 
ment, and, if necessary, the appointment of trustees 
in the future. [p. 34, col. 2.] 

The Board deprecated the giving of the power of ap- 
pointing or electing trustees of a mosque in the hands 
of an indeterminate and necessarily fluctuating body 
of people, whether they called themselves panchayet or 
jamaet, and directed thatthe appointment of future 
trustees should be entrusted to a committee of 
worshippers, the composition of which yas to be 
in the discretion of the Court, with due regal to 
local needs and conditions. [p. 35, cols. 1 & 2.) 


Consolidated appeals from a judgment and 
decree of the Chief Court, Lower Burma, 
dated May 29th, 1912, reported as 18 Ind. 
Cas 105, reversing those of the same Court 
in its original civil jurisdiction, dated April 
25th, 1910. 

FACTS of the case are sufficiently set 
forth in their Lordships’ judgment and in 18 
Ind. Cas. 105. 

Sir Robert Finlay, K. C. (with him Messrs, 
A. P. Page and Dr. A. Majid), for the Appel- 
Jants.—In 850 the conquest of Burma took 
place. The mosque built in 1854 was burnt 
down in 1857. There was the conveyance of 
a plot of land in 1860. Hashim went away to 
Mecca in 1862 and the same year the grant of 
lands was made by the Governmgnt for the 
mosque In 1872 the plots were bought by 
the Randherias and a deed of wakf executed. 
Subscriptions were raised for building a 
Juma Mosque. All the things were done 
solely by the Randherias. The management 
had always remained in the hands of the 
same people, although the mosque was 
open to all Muslims for the purposes of 
prayer. The history of the mosque clearly 
shows that the intention of the founder was 
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that the management was to bein the hands 
of the Randherias alone. The Muhamma- 
dan Law laid down that the wishes: of the 
founder could not be interfered with and that 
there was no difference between a public 
and private wakf in that respect. 

Reference was made to Shah .Gulam 
Rahumtulla Sahib v. Mahommed Akbar Sahib 
(1), Advocate-General v. Fatima Sultani 
Begam (2); Fatawa Alamgiri (Egyptian 
Edition), Vol. 11, p. 407; Moheet-ul-Sarkhasi; 
Fatawa Kazi Khan; Zakhira, 

Mr. Dunne (with him Mr. Coléman), for the 
Respondents.— The appellants had asked the 
Board to deal with the case in a manner never 
dealt with in the lower Courts. The re- 
spondents relied upon grants by the Govern- 
ment and the Court will have to see whether 
the story of succession was true. 

(Mr. Asser Ati.—Other mosques were 
founded by others and so is this mosque. | 

{Lorp Hatpans.—Ilfa chapel is established 
for all Baptists and the management vested 
in one section, the claim of other sections 
could not be sustained. | 

IR eJoHn Epes.—lf I were to profess 
the Sunni religion I can go there. | 

[Mr. Auger ALI. — You have a right to 
conie in if worship is conducted differently. ] 

The case was tried on the question of title 
of Randherias, but the question now raised 
was-never raised in the pleadings. Asa rule 
no such question of succession which would 
confine it to Randherias could be sustained 
by the Court. Hashim never laid down the 
rule of succession nor was if settled by 
custom. The mosque was held in trust for 
the Sunni Muslims generally and not for 
Randherias only. Prima facie the congrega- 
tion must have a voice in the management. 

[Lorn Hatoane.—The intention of the 
founder will be determined by the circum- 
stances. ] 

The Randherias could not have any right. 

[Str Lawkencer JANKINS, —In view of (1) 
custom and (2) deed of 1872, how could you 
upset it? | 

[Sir Joan Epas.— They are trustees for 
all Muslims as they have to keep the mosque 
open. | i 

It was always called Juma Musjid and 
the main body of worshippers were non-Ran- 


dherias. 
(1) SM H.C. R. 63 at p. 67. 
(2) 9 B. H.C. R. 19. P 


[Mr Ameer Anl.—The Kazi would be en- 
titled to appoint trustees and, therefore, a 
body may be appointed. ] 

[Sir Joan Epas.—The Randheria Punchayet 
may be appointed to deal with the matter. | 


[Lorp Hatpane.—-The management would 
be vested in the Randherias possibly in the 
punchayet in trust for all, with a right to 
them to act if breach of trust occurred. | 

Mr. Page, in reply. 


JUDGMENT. 


Mr. Ameer Autt.—The suit which gives 
rise to these consolidated appeals was 
brought in the Chief Court of Lower 
Burma in its original civil- jurisdiction, 
under the provisions of section 539 of Act 
XIV of 1882, for the appointment of trus- 
tees and the settlement of a scheme of 
management in respect of a mosque situat- 
ed in the city of Rangoon, The plaintiffs 
in the action are five Mahommedan wor- 
shippers at the mosque, who trace their 
origin to a place called Rardher, said to 
be a ‘suburb of the city of Surat in the 
Bombay Presidency, and in the earlier 
stages of these proceedings they appear to 
have claimed itas a Randheria mosque. It 
is, however, conceded now that it is a 
public mosque dedicated to the performance 
of religions worship by all Sunni Mahom- 
medans without restriction „as to place of 
origin, and that if is commonly knownas 
the Sunni Juma Musjid. 


To explain the contest between the 
parties if is necessary to give a short 
summary of the circumstances th:t have 
Jed to this unfortunate litigation. Like. 


many other places in Barma, Rangoon is 
inhabited by a large number of Mahom- 
medan emigrants from various parts of 
India who have domiciled themselves in the 
country for purposes of trade, and are 
generally known by the names of the towns 
or villages whence they originally came. 
For example, the plaintiffs, as already stat- 
ed, derive their origin from Randher and, 
therefore, call themselves Randherias; whilst 
the larger community of Suratis or Soortees 
come either from the city or district of 
Surat. It is necessary to bear this in 
mind, as the mosque in question is some- 
times called the Surati Mosque. The Rand- 
herias, though trying to differentiate them- 
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selves from the others, form in reality a 
section of the Surati community. They 
are mostly Voras, and they all profess the 
Sunni doctrines. 

It appears that the site of the present 
mosque- was formerly occupied. by a bamboo 
structure -built in 1854 by one Moolla 
Hashim, a. native of Randher. It was 
dedicated to the same purpose, and bore 
the same name as the present masonry 
mosque. Divine worship was performed 
here by all Sunni Mahommedans until it 
was burnt down three years later, when 
Moolla Hashim replaced it with a building 
made of wooden planks. This continued to 
be the public place of worship until 1872, 
when the masonry mosque was erected. 


The land on which the mosque was first 
built appears to have been afterwards add- 
ed to by purchases made by Moolla Ha- 
shim or by his fellow-townsmen, who made 
the same over to him as the custodian of 
the mosque. In 1862 one Moolla Ibrahim, 
a brother of Moolla Hashim, and two per- 
sons of the names of Golam Moideen Mool- 
lah and Cassin Azim, obtained from the 
Government a grant in respect of certain 
other plots on the express trust “to build 
and maintain thereon a mosque or place of 
worship for and to the use of all persons 
professing the Sunni sect of the Mahommedan 
religion.” 


These lands were also added or attach- 
ed to the existing mosque, and shops were 
built ‘there to yield an income for its main- 
tenance. i 
- In 1864, Moolla Hashim went on a 
-pilgrimage to Mecca, leaving the manage- 
ment of the mosque in the bands of Moolla 
Ibrahim and the two persons already men- 
tioned. He returned to Rangoon in 1866, 
but never resumed his management of the 
mosque. At this time the person in charge 
was one Mohammed Hashim Mehtar, who 
also is said to have been a native of 
Randher. 

- In 1870, the Government, finding that 
no mosque had been built on the lands 
granted in 1862, and that on the contrary 
shops- had been erected thereon, issued a 
notice on the grantees to show cause why 
those lands should not be resumed. A 
meeting was thereupon held, apparently at 
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the instance of the Randherias, of all the 
Sunni Mahommedans entitled to worship 
at the mosque, and it was decided to buy 
outright from the Government the land, and 
build on it a proper masonry structure suit- 
able to the growing needs of the community. 
Although thereis some dispute with regard 
to the contributions of the general body of 
Sunnis apart from the Randherias, it may 
be taken as fairly uncontroverted that the 
bulk of the fund was subscribed by the 
Randheria section of the worshippers. The 
conveyance was taken in the names of five 
persons, named respectively Dooplay, Ariff, 
Pattal, Mchammed Hashim and Ibrahim 
Ali Moolla, and these men in 1872, whilst 
the masonry mosque was in course of build- 
ing, purported to create a new dedication. 

The trust-deed bears date the 16th March 
1872 and after reciting that it was made 
between the persons named above, of the one 
part,and one Mohammed Hashim, represent- 
ing the general Sunni Mussulman community, 
of the other part, proceeds to declare that 
“ the pieces or parcels of land upon a certain 
portion of which the Sunni Jamaet Musjal is 
erected or’ is in the course of being built, 
together with the godowns attached thereto, 
are solely dedicated for the purpose of 
divine worship.” _ It then goes on to provide 
enter alia that its management shall remain 
exclusively in the hands of the Randheria 
Jamaet (people or assembly). 


The five persons in whose names the con- 
veyance stood and who had executed the 
trust-deed appear to have carried on the 
management for several years; in course of 
time some dropped ont and others came in 
as trustees. How these men were placed in 
charge of the management of the, mosque 
is not clear, for apparently no meeting of the 
Randheria Punchayet was held until 1894, 
and none between 1894 and 1906, nor in 
fact had the Randherias any. “opganixed as- 
sociation” with written, rules for the. pur- 
pose of giving effect to the wishes of their 
section of the community. 


Matters remained in this condition until 
1908, when" disputes arose regarding the 
validity of fhe election of one Hashim Yacub 
Ally as a trustee in place of another Ran- 
dheria, who had died the year before. It was 
in consequence of the quarrels among the 
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Randherias themselves in connection with 
the election or appointment of this man, that 
the present suit was launched in the Chief 
Court of Lower Barma. The original 
defendants to the action were four persons 
who were actually managing the mosque as 
trustees, but the validity of whose appoint- 
ment as such was impugned by the plaintiffs. 
In addition three others were joined as defend- 
ants ostensibly to represent the Randheria 
section, but in reality,as the trustee defend- 
ants charge, to represent the plaintiffs’ 
faction, 


On the institution of the suit notices were 
issued by the Court under section 30 of the 
Civil Procedure Code to all persons entitled 
to worship at the mosque. Thereupon defend- 
ants Nos. 12 and 13, representing the 
general body of Sunni worshippers, and de- 
fendants Nos. 8 to 11 claiming to represent 
the Surati community, and Nos. 14 tol? the 
other Randherias appeared and applied to be 
joined as parties. Hach set of defendants 
has filed a separate defence. Although the 
trumtee defendants deny the plaintiffs’ allega- 
tion that the mosque in question is a Ran- 
dheria mosque, and affirm the validity of 
their and Hashim Yacub Ally’s appointment 
as trustees, they associate themselves with 
the plaintiffs and their Randheria co-defend- 
ants in claiming that the right of manage- 
ment of the mosque belongs exclusively to 
their party. And they ask that the scheme, 
if any, is to be framed, should be framed on 
that basis. 

The defendants Nos. 12 and 13, who repre- 
sent the general body of worshippers, con- 
trovert in substance the right of the Ran- 
dherias to a monopoly of the management as 
opposed to the whole nature of the trust; 
and they claim that as the mosque is dedicat- 
ed to the performance of public worship by 
all Mahommedans of the Sunni persuasion, 
now that a scheme is proposed to be settled 
under the direction of the Court they should 
be-allowed a voice in its administration. 

_ The suit proceeded to trial before Mr. 
Justice Robinson, and the whbtle dispute 
centred round two points, vize :— : 

1. The effect of the trust-deed of 1872, 
and 

2. Whether the Randherias should or 
should not have the sole ard exclugjve charge 
and management of the mosque, 


ii 8 


yak 


The Randherias rested their case on the 
trust-deed of 1872; they contended that it 
created a new trust and that the founders, 
namely, the five persons in whose names the 
land had been purchased from the Govern- 
ment, were entitled to provide that the 
management should remain exclusively in 
the hands of their own section of the com- 
munity. The learned Trial Judge states 
their contentions in the following terms :— 
“Tt is urged that the original mosque was 
created by a Randheria; that the grant was 
revoked and the lands sold outright to 
Randherias; that they thus became the crea- 
tors of the trust and were at liberty to make 
any lawful condition they pleased as to the 
management of the trust.” 

And his decision is expressed in these 
words:— The position in 1871, then, was 
that the five vendees became the absolute and 
untrammelled owners of these two plots and 
could do with them as they pleased...... They 
became the owners of the mosque, shops, and 
lands, and created a trust of them. It was 
undoubtedly open to them to manage the 
trust themselves or to lay down the manner 
in which it was to be managed, and this they 
did in Exhibit C.” 

He accordingly came to the conclusion 
that the Randberia party were exclusively 
entitled to the management of the mosque. 

On appeal by the respondents in the first 
and second appeals respectively, the learned 
Judges of the Chief Court, differing from 
the Trial Judge, held in substance - that the 
lands which were purchased by or in the 
names of the five persons in 1871 were- 
acquired by them as trustees for the 
purposes of the existing mosque and subject 
to the trust therefor; and that nothing that 
took place in 1871 or 1872 had the effect 
of cancelling, or could’in law cancel, the 
original trust; and that as the original 
trust was for the beneñt of all persons 
“professing the Sunni sect of the Mahom- 
medan religion.” they thought that “all 
Sunni Mahommedans were entitled to a 
voice and control of the Juma Mausjid of 
Rangoon.” 

The plaintiffs and the trustee defendants 
have appealed to His Majesty in Council, 
and tle same contention that was put 
forward in the Courts below, based on the 
document of 1872, has been urged on their 
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behalf. It has further been contended 
that under the Muhammadan Law the Court 
has no discretion in the matter and that it 
must give effect to the rule laid down by 
-the founder in all matters relating to the 


appointment and succession of trustees or - 


mutwallees. Their. Lordships cannot help 
thinking that the extreme proposition urged 
on behalf of the appellants is based on a 
misconception. The Mussulman Law, like 
the English Law draws a wide distinction 
between public and private trusts. Generally 
speaking, in case of a wakf or trust created 
for specific individuals or a determinate body 
of individuals, the Kazi, whose place in 
the British Indian system is taken by 
the Civil Court, has in carrying the trust 
into execution to give effect, so far as 
possible, to the expressed wishes of the 
founder. With respect, however, to public 
religions or charitable trusts, of which a 
public mosque js a common and well-known 
example, the Kazi’s discretion is very wide. 
He may not depart from the intentions of the 
founder or from any rule fixed by him as 
to the objects of the benefaction; but as 
regards management, which must he goyerned 
by circumstances, he has complete discretion. 
He may defer to the wishes of the founder 
sofar as they are conformable to changed 
conditions and circumstances, Lut his primary 
duty is to consider the. interests of the 
general body of the public for whose benefit 
the trust is created. He mayin his judicial 
discretion vary any rule of management 
which he may find either not practicable or 
not in the best interests of the institution. 


Illustrations of this rule are to be found 
in almost every work on Mussulman Law. 
And the authorities lay down that, “were 
the wakif (the founder) to make a condition 
that the King or Kaz? should not interfere 
in the management of the wakf, still the 
Kazi will have his superintendence over it, 
for his supervision is above everything.” 

Their Lordships agree with the Chief 
Court that the transactions which took place 
in 1871 and 1872 in no way affected the 
existing trust, and that the  trust-deed 
of 1872 did not create a new dedication; the 
mosque remained as heretofore a public 
mosque, dedicated to the performance of 
worship by all Sunni Mahommedans as 
originally founded. 


Tn their Lordships’ opinion, the real point 
in issue in the case, owing probably to the 
nature of the pleadings, has to some extent 
been missed by the Courts in India. It has 
been treated as a question involving” the 
détermination of conflicting rights rather 
than a consideration of the best method for 
fully and effectively carrying out the 
purpose for which the trust was created. 
The suit is brought under section 589 of 
the Code, which vests a very wide discretion® 
in the Court. It declares (omitting the 
parts not material to this case) that— 

“Whenever the direction of the Court 
js deemed necessary for the administration 
of any express or constructive trust created 
for public, charitable, or religious purposes, 
the Advocate-General, acting ex aficio, or . 
two or more persons having a direct interest 
in the trast and having obtained the consent 
in writing of the Advocate-General, may 


institute a suit in the High Court, 
or the Districf Court within the local 
limits of whose civil jurisdiction the 


whole or any part of the eubject-fnatter of 
the trust is situate, to obtain a decree— 

“(a) appointing new trustees under the 
trust: 

“(e) settling 
ment ; 

“or granting such further or other relief 
as the nature of the case may require.” 

In giving effect to the provisions of the 
section and in appointing new trustees and ° 
settling a scheme, the Court is entitled to 
take into consideration not merely the wishes 
of thefounder, so far as they can be ascertain- 
ed, but also the past history of the institution, 
and the way in which the management 
has been carried on heretofore, in conjunction 
with other existing conditions that may have 
grown up since its foundation. It has also 
the power of giving any directions and 
laying down any rules which might facilitate 
the work of management, and, if necessary, 
the appointment of trustees in the future. 


In the present case, Moolla Hashim, 
although he was assisted by several of his 
compatriots in acquiring the land on which 
the bamboo mosque was built, was to all 
intents and purposes its original founder; 
in 1857, when the bamboo structure was 
burned down, he raplaced if witha plank 
building; he and his Randheria fellow- 


a scheme for its manage- 
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townsmen held the mutwalleeship until? 1871. 
Since that date also the management has 
been carried on by people belonging to 
Randhor. In 1862, the lands were pur- 
chased with money supplied by them; and 
ia 1871 the bulk of the money appears to 
have come from the same source. It is not 
alleged that they have mismanaged the 
trust or committed any dereliction of duty, 
or tried to introduce innovations in the 
services, or otherwise interfered with the 
rights of the general body of worshippers. 
In these circumstances it seems to their 


Lordships, in the exercise of the 
discretion which the Mussulman Law 
vests in the Kazi, that the Randheria 


section of the worshippers, all other con- 
ditions being equal, are preferably entitled 
to the mutwalleeship of the mosque. With 
regard to the case of Ibrahim Esmael v. 
Abdool Carrim Peermamode (3), which has 
been relied upon on behalf of the respondents, 
their Lordships deem it sufficient to say 
that the facts to which they have referred 
differentiate it widely from the present 
cafe, s 


The present case, however, in their 
Lordships’ opinion, illustrates the mischief 
of leaving the power of appointing or 
electing trustees in the hands of an indeter- 
minate and necessarily fluctuating body of 
people, whether they call themselves punchayet 
or jamaet. In order to avoid so far as 
possible a recurrence of the trouble that 
has brought about this long-drawn litiga- 
tion, their Lordships think it desirable, in 
the interests of the institution which form 
the primary matter for consideration, that 


the appointment of future trastees should 


be entrusted to a committee of the wor- 
shippers the composition of which should be 
in the discretion of the Judge, with due 
regard to local conditions and needs, subject 
to the provision that, so long as circumstances 
do not vary, a majority of such committee 
should be Randherias; and that in settling 
the scheme the Judge should lay down 
rules for their guidance in the -discharge of 
any supervisitorial functions that it may 
appear necessary to confide t@ them and 


(3) 1 Ind. Cas. 314, 35 I. A. 151; 13 C. W. N. 26 
(P.C); 4M. L T, Special page 25. ° 


ki 


for filling up vacancies on their body subject 
to his control, 

Their Lordships are accordingly of opinion 
that the orders of the Courts of India 
should be discharged and that the case 
should be remitted with the following de- 
claration and directions to the Chief Court of 
Lower Burma to deal finally with the matter: 
That all other conditions being equal, the 
Randheria section of the worshippers are 
preferably entitled to manage and act as 
trustees of the’ Sunni Juma Musjid of 
Rangoon; that the appointment of future 
trustees should be entrusted to a committee 
of the worshippers, the composition of which 
committee should be in the discretion of 
the Court, with due regard to local needs 
and conditions, subject to the provision that, 
so long as circumstances do not vary, a 
majority of such committee should be 
Randherias; and that in settling the scheme 
the Court should lay down rules for the 
guidance of the committee in the discharge 
of any supervisitorial functions that it 
may appear necessary to confide to them, 
and for filling up vacancies on their body 
subject to its control. 

As regards the costs in the Courts below, 
the trustee defendants will have their costs 
out of the funds of the institution; the rest 
of the parties will bear their own costs. 

The parties will bear theirown costs of 
these appeals. 

And their Lordships will humbly advise 
His Majesty accordingly. 

Orders discharged; Case remitted. 

Solicitors for the Appellants: Messrs. 
Bramall and White. i 

Solicitors for the Raspondents: Mears. 
Arnold and Son. 
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CALCUTTA HIGH COURT. 

Letrers Parent Arrear No. 59 or 1914. 

. May 31, 1916. 

Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 

Mr. JATINDRA NATH ROY AND orusrs— 

PualntiF¥s—APPELLANTS 
versus” . 
SABIDANNESSA KHATUN AND ọrTaERS— 
DEFENDANTS— RESPONDENTS, 

Co-owners, rights of—Joint property —Right to joint 
possession—Co-owner asserting eaclusive right under 
adverse claimant, effect of, on rights of other sharers — 
Ouster, what constitutes. 

A co-owner of an estato is entitled to a decree 
for joint possession of a parcel of the joiné pro- 
perty, against his co-sharer who is in possession there- 
of by asserting an exclusive right under a title 
derived from an adverse claimant. [p. 38, col. 1; p. 
39, col, 2.] 

Per Mookerjee, J.—Prima facie co-owners are 
entitled to hold joint possession of joint property. 
Consequently, if one co-sharer sceks to defeat the 
claim of another co-sharer to joint possession’ of 
joint property, special circumstances must be alleged 
and established, so as to justify exclusive cccupa- 
tion of the joint property by one of the co-owners 
[p. 39, col. 1.] 

A co-sharer who has been ousted from joint 
property by another co-sharer is entitled to recover 
joint possession. [p. 89, col. 2.] 

To constitute ouster, a physical eviction is not 
essential, if a co-owner is in possession on behalf 
of or under an adverse claimant under such 
circumstances as to evidence a claim of exclusive 
right and title and a denial of the right’ of the other 
co-owners, there is an ouster in law: - [p. 89, col. 2.] 

Watson and Company v. Ram Chund: Dutt, 18 C. 10; 
171. A. 110; Lachmeswar Singh v. Manowar Hossein 
19-0. 258; 19 I, A. 48; Mohesh Narain v. Nawbut 
Pathak, 10. L. J. 437; 32 O. 887, distinguished. 

Lokenath Singh v. Dhwakeshwar Prosad Narayan 
"Singh, 27 Ind. Cas. 466; 21 O.L. J. 258; 20 C.W. 
N. 61; Biseswar Gangooly v. Bhagabati Charan Banerjee 
36 Ind. Cas. 26; 24 O. L. J. 88, referred to. 

Appeal against the decrees of Mr. Justice 
Mullick, dated the 19th May 1914, in Appeal 
from Appellate Decree No. 14€8 of 
1908. ' 

‘FACTS of the case appear clearly from 
the judgment. 

Babu Surendra ChandraSen, for the Appel- 
lants,—A co-sharer has the right to get joint 
possession with other co-sharers of any part 
of the joint property, if the other eco-sharers 
are in possession so as to oust the former. 


Mr. Justice Mullick is wrong in’ relying 
upon tha two Privy Council cases of Watson 


and Company v. Ram Ohund Dutt (1) and 
(1) 18 C. 10; 171. A. 110 (P.O), 


` 5/6th share 
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Lachmeswar Singh v. Manowar Hossein (2), 
as being authorities to the contrary. In 
those cases, there was no ouster and hence 
they are distinguishable. 

Refers to Mohesh Narain v. Nawbut 
Pathak (3), Lokenath Singh v. Dhwakeshwar 
Prosad Narayan Singh (4). 

Dr. Dwarka- Nath Miiter for Babu 
Provash Chandra Mitter, for the Respond- 
ents.—Although inthe written statement 
it was pleaded that the property in dispute 
is not any part of the joint property it has 
been now found that that defence is incorrect 
and the rights of the parties ought now be 
governed by the “law that applies to co- 
sharers. Their pleading exclnsive ownership 
does not amount to ouster. [See Lachmeswar 
Singh v. Manowar Hossein (2).] 

At any rate, the case should be remanded 
so that the issue between the parties as to 
whether the possession was the possession of 
a co-sharer or amounted to ouster may now 


“be tried on evidence. 


JUDGMENT. 


Sanperson, C. J.—In this case in “my 
judgment this appeal should be allowed. 

The action was brought by the plaintiffs 
claiming a declaration of their title to 
in a certain property and 
also claiming that on the declaration of that 
title the plaintiffs should be admitted to joint 
possession with their co-sharers, and they 


“also claimed mesne profits. 


In the first’ Court the suit was dismissed 
altogether. In the second Court the plaintiffs 
obtained a decree for a declaration of their 
title and for joint possession with their 
eo-sharers who are defendants Nos. 18 and 
19. Defendants Nos. 18 and 19 appealed. 


Mr. Justice Mullick upheld the decree 
so far as it concerned the title, but held 
that the plaintiffs were not entitled to joint 
possession with. their co-sharers. The issues 
in the case were:— i : ` 


“Pirst:—Is the suit barred by limitation? 
Second:—-Is the suit bad for defect of 


parties? 6 
e 


(2) 19 0. 253; 19 I. A. 48 (P.30.)] 
(3) 1 0. L, J. 437; 32 C. 837. 
(4) 27 Ind. Cas. 468; 21 O. L, J; 253; 20 0, W, N. 51, 
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Third:—Is the suit bad for misjoinder 
of parties and causes of action? 

Fourth:—Does the land in suit appertain 
to Mauza Mukshadpur and Zemindary No. 
5557? 

Fufth:—W hat relief, if any, are the plaint- 
iffs entitled to? 


Sixth: —Have the plaintiffs their alleged. 


right to the lands in suit? 


In the Court of first instance, one of the 
material points in dispute between the 


e parties was as to whether the land in dispute 


belonged to Zemindari No, 5557 or to Fistate 
No. 2540, the defendants alleging that they 
admitted that the plaintiffs were entitled 
to5/6th share in Zemindary No. 5557, and 
that they, the defendants, were entitled to 
1/6th share in that zemindary. But they 
also alleged that the land in question did 
not belong to No. 5557 at all but belonged 
to No. 2540. Their case was that the 
owner of Estate No. 2540 granted to these 
defendants Nos. 18 and 19 a lease by 
reason of which they settled the land with 
the tenants in the year 1896,so that the 
defgndasts werg alleging that the plaintiffs 
had no interest whatsoever in the land in 
question but that, on the contrary, the land 
belonged to the owner of Estate No. 2540 
and that they were tenants of the land. 

The questions stated by the learned Judge 
of the first Court of Appeal were in substauce 
the same as what they were in the first 
Court but they were stated rather differently. 
The first issue was whether the plaintiffs’ 
claim wes barred by limitation. The.second 
was whether the disputed land was within 
the plaintiffs’ zemindary in Mauza Mukshad- 
pur and whether the defendants had the 
alleged right. That right is one which I 
have just now referred to, namely, tbe right 
of lessees under the owner of No. 2540. 
The third issue was whether the plaintiffs 
were entitled to get khas possession and 
wostlat, ° i ‘ 


Now the learned Judge of the first 
Appellate Court held that the land in ques- 
tion was part of Estate No. 5557 as the 
plaintiffs alleged, and thereby decided that 
point against the defendants. He also 
held that the case was not Barred by 
limitation. 


Then, when the case came to the High 
Court, the defendants Nos. 18 and 19 
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shifted their ground. They realized that 
they must nowapproach the case from the 
point of view that the land in question was 
part of No. 5557, although all along they, 
the defendants, had asserted that it belong- 
ed to No. 2540 and they urged that in- 
asmuch as they, the defendants Nos. 18 and 
19, were co-sharers with the plaintiffs in that 
Estate No. 5557, and they bad been in 
occupation thereof, they could not be depriv- 
ed of possession, placing reliance upon the 
eases which have heen referred toin the 
course of Mr. Justice Mullick’s judgment. 
The first of these cases was Watson and 
Company v. Ram Chund Dutt (1), the second 
was Lachmeswar Singh v. Manowar Hossein (2) 
and the third was Mohesh Narain v. Nawbut 
Pathak (3), in which Mr. Justice Harington 
and my learned brother Mr. Justice Mooker- 
jee gave the decision. In my judgment, 
none of those cases covers this case. The 
defendants Nos. 18 and 19 asserted all along 
that their right to the land in question 
depended upon the title ofa third person, 
namely, the owner of Estate No, 2540, and 
that they were in possession of the land 
under that person, They disputed the plaint- 
iffs’ allegation that thisland was part of the 
zemindary of which the plaintiffs and the 
defendants were co-sharers, and con- 
sequently this case does not come within 
the decision of Watson $ Co.’s case(1), which 
is the basis of all these cases, for this 
reason, In that case the land was held 
by the persons in common, one of whom 
was in actual occupation of part, cultivating 
it as if it had been his separate property. 
The other co-sharer attempted to enter on, 
the land. The co-sharer in occupation resist- 
ed and it was held that as the resistance was 
made for the object of protecting himself in 
the profitable use of the land in good 
husbandry and not in denial of the other’s 
title, such resistance was no ground for 
proceedings onthe part of the other to 
obtain a decree for joint possession. In this 
case, defendants Nos. 18 and 19, although 
as a matter of fact itturns out now that they 
were co-sharers of the land in question, had 
in fact all along been setting up the interest 
ofa third party, and were denying the title 
of the plaintiffs. For this reason I think 
that this case in no way comes within 
the decision in Watson §- Co.’s case (1). 
The passage inthe subsequent case [Lach- 
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meswar Singh v. Manowar Hossein (2)] which 
was read af my request by Dr. Dwarka 
Nath Mitter, shows that that decision was 
based upon the reason that although the 
co-sharer had set up the ferry and at one 
time had disputed the right of his co-sharers 
to have anything whatever to do with it, 
it was held that, although he had taken up 
that position, he did not interfere with the 
plaintiffs’, the co-sharers’ possession of the 
river and he, in fact, did not exelude any 
co-sharers. In the present case the defendants 
did exclude the co-sharers. Through their 
tenants they occupied the land not as co- 
sharers, but, as already pointed out, setting 
upthe title ofa third party and denying 
the plaintiffs’ title and by so doing they 
excluded the co-sharers, the plaintiffs. For 
thess reasons the cases to which I have 
referred do not cover this case. The learned 
Jadge, I think with great respect to him, 
was misled when he thought, there was any 
similarity between the facts of this case and 
those of the above-mentioned cases. 


With regard to the last point which 
was urged by Dr. Dwarka Nath Mitter, 
namely, that this case should be remitted 
to the Court of first instance, in order that 
an issue should be tried between the plaint- 
iffs and the defendants treating them both 
as co-sharers, and in order that the defend- 
ants might be allowed to set up 
the defence that they had been in occupa- 
tion as co-sharers and were cultivating the 
land as co-sharers with the consent of the 
plaintiffs, although personally-I am always 
most anxious that the real issues between 
‘tthe parties should be investigated, especially 
if that can be done by waking proper 
provision as regards costs, I do not think 
that this is a case in which we should 
do that. Ithas been pointed out by my 
learned brother Mr. Justice Mookerjee that 
this litigation has been going on for the 
last ten years and it was not until the 
last’ moment, when the case came before 
Mr. Justice Mullick in the High Court, that 
this point apparently was ever thought of. 
Besides it was quite inconsistent with the 
case set up in the Courts below. Ido not 
think weshould be doing justice to the 
plaintiffs in this case if we were to accede 
to this argument of the learned Vakil. 

Kor these reasons I think this appeal 
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shoulde be allowed, the judgment of Mr. 
Justice Mullick set aside and that of the’ 
first Appellate Court restored. The plain- 
tiffs are entitled to their costs of this 
appeal and the appeal before Mr. Justice 
Mallick. 

Mooxersen, J.—I agree that the judgment 
of Mr. Justice Mullick cannot be supported. 


The plaintiffs instituted this suit on the 
23rd February 1906 for recovery of posses- 
sion of a parcel of land upon declaration of 
title. Their case, shortly stated, was that 
the disputed land was comprised in Estate 
No. 5557 on the revenue rolls of the 
Collector of Faridpur; that they, along with 
the eighteenth and nineteenth defendants, 
were proprietors, of that estate in the 
proportion of five to one; and that on the 
1éth February 1897 their co-sharers and ` 
the other defendants had unlawfully taken 
exclusiva possession of the land. They 
prayed accordingly for recovery of joint 
possession on declaration of the aforesaid 
title toa 5/6th share of the landin suit. 
The defence in substance was that the 
disputed land was not comprised in Estate 
No. 5557; that it did not constitute the 
joint property of the plaintiffs and their 
co-sharer defendants; thatit was the pro- 
perty of two other defendants who were 
proprietors of another Estate No. 2549 on 
the revenue rolls of the Collector of Farid- 
pur; and that the defendants were lawfully 
in possession as lessees under the proprietors 
of that estate. The defendants further 
pleaded that the suit was barred by limita- 
tion, inasmuch as neither the plaintiffs nor 
the defendants as their co-sharers had been 
in occupation of the land as included in 
Estate No. 5557 within 12 years antecedent to 
the institution of the suit. The Court of 
first instance found upon the questions 
of title and limitation against the plaintiffs 
and dismissed the suit. Upon ,appeal the 
Subordinate Judge came to the conclusions, 
first, that the land was included in Estate 
No. 5557 as alleged by the plaintiffs and 
notin Estate No. 2540 as asserted by the 
defendants, “and secondly, that the plaintiffs 
had been in possession within 12 years of 
the institufion of the suit. The Subordinate 
Judge accordingly made a decree in favour of . 
the plaintiffs, which entitled them to recover 
possession)$o the extent of their 5/6th share 
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jointly with the co-sharer defendants. On 
appeal to this Court, the decree of, the 
Subordinate Judge “was assailed principally 
on two grounds, namely, first, that the 
decision was erroneous in respect of the 
question of title; and secondly, that even if 
the question of title was deemed concluded by 
the decision of the Subordinate Judge, the 
plaintiffs were not entitled toa decree for 
joint possession of the land. Mr. Justice 
Mullick has held that the plaintiffs are not 
entitled to joint possession, and he has placed 
reliance upon two decisions of the Judicial 
Committee, namely, Watson and Company v. 
Ram Ohund Dutt (1) and Lachmeswar Singh v. 
Manowar Hossein (2). 


This decision has now been assailed on 
bebalf of the appellants upon two grounds, 
namely, first, that the defendants should not 
be allowed, at this stage of the case, to fall 
back upon their position as co-sharers and to 
defeat the claim for joint possession of the 
land on the ground that they were entitled as 
co-sharers to take exclusive possession of the 
disputed land, and secondly, that even if the 
defendants be permitted to rely upon their 
stagus as co-shaters, the decisions mentioned 
are of no assistance tothem. In my opinion, 
these contentions are well founded. It is 
plain that the defendants, even in their 
appeal to this Court, sought to maintain the 
position that they had entered upon the land 
as lessees under the proprietors of the Estate 
No. 2540. It was not until after they had 
failed upon that point, that they turned 
round and relied upon their position as co- 
sharers of the plaintiffs in respect of Estate 
No. 5557. 


Now, the rule laid down by the Judicial Com- 
mittee in Watson and Company v. Ram Chund 
Dutt (1), which is a rule of justice, equity 
and good conscience, must be applied with 
reference to the circumstances of the indivi- 
dual case before the Court. Prima facie, co- 
owners are entitled to hold joint possession of 
joint property. Consequently, if one co- 
sharer seeks to defeat the claim of another 

_co-sharer to joint possession of joint pro- 
perty, special circumstances must be alleged . 
and established, so as to justify exclusive 
occupation of the joint property,by one of 
the co-owners. No foundation for such a 
case has been laid in the pleadings, in the 
issues or in the evidence. The Court cannot 
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now, fifter the matter has been fought for 
over ten years upon entirely different lines, 
allow the defendants to make a new case 
wholly inconsistent with what they had 
made before, and to have a remand and 
retrial. Besides it is perfectly plain, upon 
the admitted facts of this case, that the 
defendants cannot possibly resist the claim 
for joint possession. The principle deduci- 
ble, from the cases is that a co-sharer who 
has been ousted from joint property is entitled 
to recover joint possession. [Mohesh Narain 
v. Nawbut Pathak (3); Lokenath Singh v. 
Dhwakeshwar Presad Narayan Singh (4).3 
In the present case, there is no room for 
doubt that- the plaintiffs were ousted by the 
defendants. No other effect can possibly be 
attributed to the acceptance by the contest- 
ing defendant of a lease of the disputed land 
from an adverse claimant and to their entry 
upon the land in assertion of the title so 
derived from the adverse claimant. [ Biseswar 
Gangooly v. Bhagabati Charan Banerjee (5) 
decided by Mr. Justice Roe and myself on 
the 13th May 1915.] Reliance has béen 
placed, however, upon a passage from the 
judgment of the Judicial Committee in 
Lachmeswar Singh v. Manowar Hossein (2), 
to show thab the mere fact that a co-owner 
has set up an adverse title in himself does 
not disentitle him to the benefit of his 
position as aco-sharer. That case is clear- 
ly distinguishable on the ground that there 
the co-owner had not been excluded from the 
enjoyment of the joint property. In the case 
before us, on the other hand, the plaintiffs 
have been excluded from the enjoyment of 
the joint property by the defendants in asser- 
tion of a hostile title. To constitute ouster, a 
physical eviction is not essential; if a co-owner 
is in possession on behalf of or under an 
adverse claimant under such circumstances 
as to evidence a claim of exclusive right 
and title and a denial of the rights of the 
other co-owners, there is an ouster in law. 
When a co-owner accepts, as here, a deed of 
the whole property from one who has no title, 
and claims and exercises the rights of sole 
ownership under a denial of any other 
person’s right inthe premises, he is obvi- 
ously in adverse possession to the exclusion 
of his co-sharers. In these circumstances, 
the plaintiffs are clearly entitled to a decree 


for joint possession. 
(5) 35 Ind. Cas. 26; 24 0. L. J. 38. 
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In wy opinion, the judgment of Mr. 
Justice Mullick is erroneous and cannot be 
supported; his decree must accordingly be 
reversed and that of the Sabordinate Judge 
restored with costs. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
APPRAL From APPÊLLATE Decree No, 1444 
or 1915, 

June 19, 1916. 
Present:—Mr. Justice Fletcher and 
Mr, Justice Teunon. 

AUT BEHARY GUI AND orgers— 
PLaintives—APPELLANTS 
versus 

RAMESWAR MITRA AND OTHERS— 


DEFENDANTS—-RESPONDENTS. 

Injunction, perpetual——Easement—Right to water of 
tank declared by decree of Court— Threatened inter- 
ference with right—Owner filling up iank—Specific 
Relief Act (I of 1877), s. 54. 

Where the right to the use of water ina tank 
has been declared in favour of a person by a decree 
of Court, the Court will permanently restrain the 
owner from interfering with such right by filling 
up the tank on the ground that it was overgrown 
with weeds, especially when the party who has 
acquired the easement offers to clear’ the weeds. [p. 
Al, col. 1.] 


Appeal against the decree of the Sub- 
ordinate Judge, Ist Court, Burdwan, dated 
the 21st of April 1915, reversing that of 
the Munsif, lst Court, Katwa, dated the 29th 
May 1914, 


FACTS.—This appeal arose ont of a suit 
for perpetual injunction restraining the 
defendants from interfering with the plaint- 
iffs’ right of easement, in respect of which 
the plaintiffs in a previous suit between the 
parties had gota declaration. 

The Court of first. instance decreed the 
suit but the Court of Appeal below reversed 
the decision of the Court of first instance 
and dismissed the suit, holding that the 
tank became a nuisance and, therefore, might 
be filled up. 

“Babu Bepin Behari Ghosh IT, for the Appel- 
lants.— The decree in the previous suit clearly 
declared the right of the appellants to use 
the water of the tank: the filling up of 
the tank means the infringement of that 
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right and shonld, therefore, be restrained 
by a perpetual injunction. i 

Babu Panchanan Ghose for Babu Naresh 
Chandra Sinha, for the Respondents.— The 
right of easement presupposes two tenements, 
the dominant and the servient; if the 
dominant tenement is destroyed the right 
of easement also goes. See section 45, Indian 
Easements Act. The declaration in the 
previous suit of the plaintiffs’ right to take 
water can restrain the defendants from any. 
interference with that right so long as 
the tank exists, but it cannot restrain the 
defendants from filling up the tank if that 
be necessary. The Court of Appeal below 
has found that the tank has become a 
nuisance, hence the Municipal Authorities 
could have ordered the defendants to fill up- 
the tank. 

JUDGMENT.—This is an appeal from 
the judgment of the learned Subordinate 
Judge of Burdwan, dated the 21st April 1915, 
reversing the decision of the Munsif of 
Katwa. The suit was brought by the plaint- 
ifs to obtain a perpetual injunction restrain- 
ing the defendants from filling up a certain 
tank in which the plaintiffs hed an e#sement 
by virtue of a ‘declaratory decree that was 
made ina former suit in their favour. The 
case apparently, therefore, was a very simple. 
one because the evidence established without. 
doubt that the defendants were doing and 
about to do acts which must necessarily: 
interfere with the rights of the plaintiffs that 
were declared in their favour in the former 
suit, The case, however, which was made 
and commended itself to the learned Judge 
of the lower Appellate Court was that the 
tank had become a nuisanec to the defendants 
and that, therefure, the defendants were 
entitled to fllit up. The method in which. 
the tank, according to the judgment of the 
learned Judge, became a nuisance to the’ 
defendants was that the tank was overgrown 
with weeds and was full of insects. As 
regards the second point I have grave doubt 
whether the learned Judge did, in fact, mean 
that the tank was full of insects, because in 
one place of his judgment he remarked that’ 
the ladies eof the plaintiffs’ household 
were using the. water of the tank for 
washing clothes, utensils, etc., and that 
apparently the water was also used for 
drinking purposes, which Iam astonished to 
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hear if the learned Judge could have meant 
to say that the water was fall of insects. The 
view, of course, that the tank is full of 
weeds may be true, because if weeds once 
begin to grow inatank it is liable to | be 
overgrown with them. The plaintiffs, 
however, offered to bear the expenses of having 


the tank cleared of these weeds. So, there- 
fore, the defendants had no substantial 
grievance with regard to that point. The 


insects apparently, according to the argu- 
ment ofthe learned Vakil of the defendants 

® who are the respondents before us, are not 
in the tank but only over the top of the 
tank, the water of which we are told is 
overgrown with weeds. We are not told 
what these insects are. They may be but- 
terfly or mosquito or any other kind of insect. 
It is wholly a novel idea that because insects 
fly over the tank, the ladies of the plaintiffs’ 
household cannot use the water of it which 
the Court in the former suit found that 
they hada right to. This Court in making 
the decision in the former suit expressed 
no opinion as to the defendants’ right to fill 
up the tank. There can be no doubt that 
thag wa? the the source both of the weeds 
and the insects and the origin of’ the 
present suit. The plaintiffs have a clear 
right in this case under the declaration 
made by the Court in the former suit and 
the right declared in that suit has been 
deliberately infringed by the defendants, and 
the Court ought in this case to award to the 
plaintiffs a perpetual injunction restraining 
the defendants from interfering with that 
right. The present appeal must, therefore, 
be allowed and the decree of the learned 
Judge of the Court of Appeal below must 
be set aside and that of the Court of first 
instance restored. The defendants must pay 
-tbe costs of the plaintiffs in this Court’ as 
well as in the Court of Appeal below. 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 
First Civiu Arrear No. 35 or 1916. 
` May 31, 1916. 

Present: —Mr. Justice Piggott and 
Mr, Justice Lindsay. 
BHAWAN AND anoTHER— DEFENDANTS 
APPELLANTS 

versus h 
MADAN MOHAN DAL—Puaintigy— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 28 
—Remund — Determination of question of tenancy, 
failure of—Agra Tenancy Act (II of 1901), s. 202— 
Res judicata—Previous decision of revenue Court not 
giver effect to—Fresh suit, maintainability of. 

Where in a suit the defendant meets the plaintif” 8 
suit by a plea of the existence of a still subsisting 
tenancy, the position described by section 202 of the 
Agra Tenancy Act arises; and if the first Court over- 
looks this provision, the Appellate Court is justificd 
in remanding the suit to the first Court to be pro- 
ceeded with from the point at which that Court went 
wrong. [p. 42, cols. 1 & 2.] 

Where the Revenue Court once determined that 
the relationship of landlord “and tenant existed 
between the parties, that point is res judicata between 
the parties; but if it is set up that events have taken 
place since then which have putan end tothe 
tenancy and the landlord has entered into possession 
of the land as trespasser, pure and simple, the ques- 
tion has to be determined by the proper procedure, 
[p. 42, col. 2.] 


First appeal from an order of the Subor- 
dinate Judge, Shahjahanpur, dated the 23rd 
December 1915. 

Mr. Lakshmg Narain, fot:the Appellant. 

Messrs. Gulzari Lal and Baleshwart 
Prasada, for the Respondents. 

JUDGMENT.—This is an appeal by the 
defendants against an order of remand. 
The appellants were atone time in posses- 
sion of a certain plot of land as tenants 
of one Diz Dayal. Din Dayal took proceed- 
ings in the Revenue Court to-eject them, 
on the ground that they were tenants-at- 
will. The Court of first instance, d. e., the 
Court of the Assistant Collector, dismissed 
Din Dayal’s suit for ejectment. It was 
decreed on appeal by the Commissioner, 
and again dismissed on second appeal by the 
Board of Revenue. In the meantime, how- 
ever, the zamindar had taken out exe- 
cution of the Commissioner’s decree and 
had obtained formal possession. After the 
decision .of the Board of Revenue in 
their favour, the tenants came to the Re- 
venue Court and asked to be restored to 
possession. It was held that this appli- 
cation, having been made after the pres- 
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eribed period of limitation, was not maintain- 
able and it was dismissed accordingly. 
The present plaintiff is the son of Din 
Dayal. He has brought this suit in the 
Civil Court, on the allegation that the 
practical effect of the proceedings in the 
Revenue Court, and more particularly of the 
failure. of the tenants to obtain within the 
prescribed period of limitation the benefit 
of the Board of Revenue’s decision in their 
favour, had been to extinguish the tenancy. 
He alleges that he was himself in actual pos- 
session of the land in suit, cultivating the same 
as his khudkasht, when the defendants re- 
entered into forcible possession thereof. He 
seeks for their ejectment as trespassers. 
The defendants’ reply was to the effect that 
their tenancy was still subsisting and had 
not been extinguished by any of the facts 
relied upon by the plaintiff. The learned 
Munsif framed a number of issues and 
came to a decision in favour of the 
defendants on the question of their being 
still in possession under a subsisting tenancy. 
He also found in favour of the plaintiff on 
a subsidiary question, as to the latter’s 
being entitled to damages on account of 
forcible possession taken by the defendants. 
Both parties appealed against this decree. 
The lower Appellate Court has pointed ont 
that the provisions of section 202 of the 
Agra Tenancy Act (Local Act: II of 1901) 
had been overlooked by the Court of first 
instance. When the defendants met the 
plaintiff's suit by a plea of the existence 
of a still subsisting tenancy the position 
described by section 202 aforesaid arose, 
and the provisions of that section ought 
to have been complied with. In this view 
the learned Subordinate Judge has set aside 
the decree of the Court of first instance 
and has remanded the case to that Court, 
with directions to begin the trial all over 
again at the point where that Court went 
wrong, 2. e., the Court of first instance has 
been directed to pass an order in compliance 
with the provisions of section 202 of the 

Tenancy Act and to suspend all further 
` proceedings until the legal consequences óf 
that order have taken effect. 

In appeal against this order of re- 
mand a formal objection is taken that 
the order in question is not- one which 
should have been passed, but that 
the lower Appellate Court aught, in 
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any view of the case, to have passed an’ 
ordersitself under the provisions of section 
202 aforesaid. It appears that there are 
conflicting decisions of the Court on the 
point; but we are content to refer to tbe 
case of Mare v. Gauri Sahat (1) which 
commends itself to cu: minds. We think 
it obviously mora eccnvenient that the case 
should be sent back to the Court of first 
instance to te proceeded with by that Court 
from the point at which that Court had 
gone wrong. In the second, place the de- 
cision of the lower Appellate Court is assail- 
ed on the merits. We have been referred 
to the reported ease of Sarju Missir v. 
Bendesri Pershad (2) It is contended that 
the question of the existence of a tenancy, 
and of the rights of the present appellants 
as occupancy tenants of the land in suit, 
have been determined once for all by the 
decision of the Board of Revenue, that 
this decision should have been accepted and 
that there was no room for any order 
under section 202 of the Tenancy Act. On 
the facts of the present case wedo not 
think that the ruling above referred to is 
applicable. The decision of the Beard eof 
Revenue determines this point, viz., that 
on the date on which the present plaintiff’s 
father sought the ejectment of the defend- 
ants as tenants-at-will, the said defendants 
were in fact in possession of the land in 
suit as occupancy tenants. That point is 
res judicata between the parties, having 
been determined by the ultimate Court of 
competent jurisdiction. The plaintiff's case 
ig that events have taken place since then 
which have put an end to the tenancy, 
and that the defendants have re-entered 
into possession of the land in suit as trespas- 
sers, pure and simple. It has to be determined, 
on the one hand, what is the legal effect of 
the failure of the defendants to obtain within 
the prescribed period of limitation the benefit 
of the Board of Revenue’s decision in their 
favour; and, on the other hand; the pro- 
visions of section 13 of the Tenancy Act 
and their application to the facts of the 
present case require to be considered. These, 
however, are points reserved by the Legis- 
lature for the decision of Revenue 
Courts. Tke question must go to those 


(1) A. W. N. (1905) 46. 
(2) 20 Ind, Cas, 917; 11 A. L. J. 691. 
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Courts for determination, whether _ the 
events which have occurred since the original 
suit for ejectment was instituted have or 
have not extinguished the tenancy which 
the Board of Revenue found to exist. 
We are satisfied that the order of the lower 
Appellate Court was right and the direction 
given by it correct. We, therefore, dismiss 
this appeal. Under the circumstances we 
order that costs of this appeal ke poets in 
the cause. 


Appeal dismissed. 


PATNA HIGH COURT. 
Seconp Orvis APPEAL No. 296% or 1913. 
May 3, 1916. 
Present:—Mr. Justice Atkinson. 
Lala RAJA RAM LAL AND OTAERS— 
Derenpants Nos. 1 to 83—-ApPELLANTS 
versus f 
HANUMAN UPADHYA AND ANOTHER— 
PAING ENS, AND Musammat TETRA KOER 
AND ANoTHER—Derenpants Nos. 9 anp 10— 


RESPONDENTS. 

Morigaye— Sale of mortgaged property under Revenue 
Sale Àct— Extinction of mortgage right—Personal 
covenant, right to sue on— Subsequent letting by pur- 
chaser to mortgagee, whether operates as graft on 
prior interest — Right to proceed against surplus pro- 
ceeds—Transfer of Property Act (IV of 1882), s. 90— 
Mortgagors, several, joint liability of. 


“ An usufructuary mortgage was executed in 1891 
in favour of the plaintiff, The mortgaged property 
was sold under the provisions of the Revenue Sale 
Act on 26th August 1905. The purchaser got actual 
physical possession on the 22nd of March 1906, and on 
16th July 1908 transferred it by way of gift to a third 
person. The donee in his turn, on the 16th of July 
1908, let a portion of the mortgaged property to the 
plaintiff who was the mortgagee under the deed of 
1891. On August 26th, 1911, the plaintiff brought a 
suit on the basis of his mortgage for a personal 
decree against the mortgagors: 

Held, (1) that the suit was not barred by limitation, 
as the causc“of action accrued to plaintiff on 22nd 
March 1906 when he was ousted from the property; 
{p. 44, col. 1.] 

(2) ‘that the mortgage security having been com- 
pletely extinguished under the provisions of the 
Revenue Sale Act in 1905, the subsequent re-letiing to 
the plaintiff had not the effect of ‘operating as a 
Wee ro the prior interest of the mortgagor; [p. 

44, col. 2 

Raja Krishendatt Ram v. Raja Mumtaz Ali Khan, 5 
C. 198; 5 C.L.R. 218; 6 I. A. 145; Gurbasappa Sangappa 
v. Rango Venkatesh, 16 Ind. Cas. 348; 86 B. 539; l4 
Bom. L. R. 563, distinguished. 
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(3) that the possession of the mortgagee by virtue uf the 
property being let out to him was not quu mortgagee 
and consequently his suit for a decree for moncy 
against his mortgagor was not barred. [p. 4, col. 2.! A 

Section £0 of the Transfer of Property Act has no 
application, except in cases where the mortgage- 
deed has already. been sued upon and a decree grant- 
ed as against the land and the proceeds of the sale 
of the land prove insufticient to discharge the mort- 
gage-debt. It has always been recognized that a 
mortgagee has the right to proceed concurrently 
with all the remedies he is entitled to, to enable him 
torealize his debt. He is perfectly entitled to sue on 
the personal covenant contained ina mortgage-deed. 
[p. 44, col. 2.] 

Mortgagors are jointly aud severally liable to the 
mortgagee, though. as amongst themselves they are 
entitled to contribution. [p. 45, col, 1.3 


Babu Rajendra Prasad for Babu Harihar 
Prasad Sinha, for the Appellants. 

Mr. Susil Madhub Mullick, for the Respond- 
ents. 


JOGDGMENT.—This is an action to re- 
cover Rs. 999 as and for principal aud 
interest on foot of a mortgage-bond dated 


the 13th of July 1691. The bond was 
executed by the defendants Nos, 1 and 4 
and father of defendants Nos. 5 to 8, 


The land comprised in the mortgage was 
18 bighas situate in Mauza Kasurha. The 
mortgagee now seeks to recover cn foot 
of the personal covenant in the mortgage- 
deed the amount of principal and interest 
due. The mortgaged property was partly 
sold at a revenue sale in March 1899 and 
again a part was sold in June 1899, and 
the purchaser of both these parts was sub- 
sequently sold ont by the Revenue Author- 
ities for arrears due, when the entire estate 
was re-sold on the 25th of August 1905 
under the provisions of the Revenue Sale 
Act. The 8rd sale was the sale of the 
entire property and under the provisicns 
of the Revenue Sale Act the land became 
discharged from all encumbrances. 


The purchaser at the revenue 3rd sale 
was Harihar Prasad Singh. He purchased 
the property on the 2th of August 1905 
and he got actual physical possession of 
the land on the 22nd of March 1906 and 
the land was sold by the Revenue Author- 
ities to satisfy an arrear due on the 26th 
of June 1905. 

The contention put forward by the appel- 
lant is that this action is time-barred in- 
asmuch as, he alleges, the cause of action 
arose on the 7th of June 1905. In my 
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opinion the cause of action did not arise 
on the 7th of June 1905; that is a date 
only fixed for the purpose of title and 
does not at all affect the question of pos- 
session on which depends the applicability 
of the Statute of Limitation, 

It is alternatively contended that if the 
cause of action did not arise on the 7th 
of June. 1905, then it arose on the 25th of 
August 1905, the date of the 3rd sale, 
and the -plaintiffs right to bring this action 
on the foot of their mortgage-deed would 


begin to run ‘from that date and if that 


be the date taken, then they are statute- 
barred because the plaint was insufficiently 
stamped on the date it was filed. The 
plaint was filed and registered on the 26th 
of August, and was not fully stamped 
under the provisions of . the Court Fees Act 
and it is alleged that by reason of this 
fact the-limitation of time within which 
this action should have been brought, viz., 
6 years, would have expired for the suit 
was not duly instituted. It is not necessary 
for me to go into the question arising out 
of the Court Fees Act and the insufficiency 
of the stamp, because [ holdthat the time 
on which the canse of action in this case 
began to run would be the 26th of March 
1906 the date when the possession of the 
mortgagees was in fact determined by 
ouster. But if it became necessary to con- 
sider whether or not the plaint filed on 
the 26th of August 1911 was in time, 1 
would be prepared to hold on.the evidence 
adduced in this case that the plaint hav- 
ing been duly -registered and filed even 
though insufficiently stamped on 26th of 
August 1911, that even then the suit was in 
time. That disposes of the main point ia this 
case and as to that L am satisfied that this 
action is in time and the defence pleaded of 
the Statute of Limitation is not maintainable. 
“Ib is contended, furthermore, that the 
plaintiffs are barred by being in possession, 
or at least having got a re-letting of the 
land, from the auction-purchaser who pur- 
chased in August 1905 or from his donee, 
inasmuch as that re-letting was made to 
a person occupying the position of a mort- 
gagee and was a graft upon the original 
interest of the mortgagors and that thus the 
mortgagee was infact and law, and still is, 
in ‘possession of the mortgaged property. 
In my opinion that argument both in law 
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and fact utterly fails, The question is one 
of mixed law and fact and the facts are 
not such as would in this case enable one 
to apply the legal principle of graft. The 
entire estate had been sold under the Re- 
venue Act, all rights of the mortgagee had 


been barred, the old title was completely | 


extinguished and the auction-purchaser con- 


veyed on the 16th July 1908 (two years. 


later) the property which he purchased, to 
some person as a gift and that person on 
the 16th of July 1908 made a letting of 
154 bighas of the lands originally mort- 
gaged to the plaintiffs who had been mort- 
gagees in respect of the 18 bighas of land, 
the subject-matter of the mortgage-deed 
of the 18th July 1891. In that view it 
is impossible to contend that that letting 
could operate as graft upon the prior in- 
terest of the mortgagors. The cases referred 
toas Raja Kishendatté Ram v. Raja Mumtaz 
Ali Khan (1) and Gurbasappa Sangappa v. 
Rango Venkatesh (2) in my opiniondo not apply. 
In order that the doctrine of graft could 
apply there must be some life in the old 
stock, that is, in the old interest. In this 
ease there is no such life, the interbst was 
dead and determined by the sale and by 
operation of law. 

It is further argued that the plaintiffs 
must pursue the relief they seek against 
the purchase-money representing the land 


-sold, viz, Rs. 7,500, before they can pro- 


ceed upon their personal covenant. Section . 
90 of the Transfer of Property Act is 
relied upon to support this contention. 
Section 90 has no application, except in 


cases where the mortgage-deed has already - 


been sued upon and a decree granted as 
against the land and the proceeds of the 
sale of the land prove insufficient to dis- 
charge the mortgage-debt. It has always 
been recognized that a mortgagee has the 
right to proceed concurrently with all the 
remedies he is entitled to, to enable him 
to realize his mortgage-debt. He has- 
elected to proceed in this ‘case on the 
personal covenant contained in the mort- 
gage-deed. In my opinion he is clearly 
entitled to do so. It is said that Rs. 7,500 


out of the sale-proceeds of this land was’ 


(1) 5 C. 198; 5 C. L. R. 213; 6 I. A. 145. 
-(2) 16 Ind. Cas, 348; 36 B. 539; 14 Bom, L. R: 5637 
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lying in the Collectorate and available to 
satisfy the mortgagee’s debt. If this money 
was really available to the mortgagee as 
Mr. Mallick very properly points out, no- 
body but a fool would have resorted to 
the course adopted, viz., taking the chance 
of realising his debt by suit on the per- 
sonal covenant. But we know nothing 
about the history of the Rs. 7,500. There 
may have been prior mortgages affecting 
it. It may have been appropriated for 
purposes of which, we know nothing. But 
`I can hardly conceive it possible that a 
man who was a creditor, would allow the 
chance of getting paid’ his money pass 
without making an effort to get paid his 
debt, if there was a fund available to his 
hand for the purpose. 


Then it is further contended that the 

mortgagors are only liable jointly in respect 
of their shares, or as the ‘learned Vakil 
for the appellant puts it, liable by way of 
joint contribution. That argument is equally 
fallacious, 
- vewally® liable.. As between themselves, of 
course, there may be contribution as bet- 
ween themselves does not affect the rights 
of the mortgagee. But as a basis of con- 
tribution as between the mortgagors them- 
selves there must be a payment by one 
in satisfaction of the entire debt; then as 
between the one who pays the debt and 
the other the right to contribution may 
arise. But the mortgagee is entitled. to 
recover from both jointly and severally. 

For these reasons I am clearly of opi- 
nion that the learned Subordinate Judge 
was right and properly dismissed this ac- 
tion with costs. I dismiss the appeal with 
costs, 


Appeal dismissed, 


Mortgagors are jointly and se- ` 
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CALCUTTA HIGH COURT. 
Crvt Runes Nos. 120 awo 121 or 1915, 
July 30, 1915. 
Present: —Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Richardson. 
i YUSUF AKRAM—PLuAINTIFE— 
PETITIONER hi 
ii versus 
ARFAN ALI KHAN—Derenpant— 
RESPONDENT. 

Provincial Small Cause Oourts Act (IX of 1887), 8. 
17 (1), proviso, applicability of—Application for 
revival of suit dismissed for default, 

A plaintiff who applies for revivalof his suit, 
which has been dismissed for defanit by a Small 
Cause Court, has not to make the deposit or 
furnish the security as required by the proviso to 
sub-section (1). of section 17 of the Provingial 
Small Cause Courts. Act,as his application is not 
for an order to set aside a decree passed ew parte. 
[p. 45, col 2.] 

Jamina Bibi v. Seri Chand Bhagat, 2C. W.N. 693, 
followed. ` 

Civil Rules against the decision of the 
Munsif, Bhanga, dated the 14th November 
1914, 


Babu Hem Ohunder Mojumdar, for the 
Petitioner. 
JUDGMENT. 
Mooxerser, J.—We are invited in this 


Rule to set aside an order of the Small 
Cause Court Judge dismissing an application 
for revival of a suit which had been dis- 
missed for default. The Small Cause Court 
Judge held that the plaintiff had failed to 
deposit, as required by law, the amount of 
costs due from him to the defendant under 
the decree or to furnish security to the 
satisfaction of the Court. In our opinion, 
this view is clearly erroneous. The proviso 
to sub-section (1) of section 17 of the Pro- 
vincial Small Cause Courts Act lays down 
that an applicant for an order to set aside 
a decree passed ex parte shall make the 
requisite deposit or give security. But an 
applicant for an order to setaside an order 
of dismissal for default is plainly not an 
applicant for an order to set aside a decree 
passed ev parte, This view is.in accord with 
the decision of this Court in the case of 
Jamina Bibi v. Seri Chand Bhagat (1). 
The matter has now been placed beyond 
controversy by clause (2) of section 2 of 
the Code of 1908, which lays down that an 
order of dismissal for default is not a 


- decree, 


(1) 20, W N, 693, 
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The result is. that this Rule is made 
absolute, the order of ‘the Small Cause 
Court Judge set aside and the case returned 
to him in order that the application for 
revival of the suit may be heard on the 
merits, ‘As the. Rule is not. opposed we 
make ‘no order for costs. me | 

This judgment will govern Rule No. 121 of 
1915 in which a ‘similar order will be 
drawn up. 


Rules.made absolute; Cases remanded. 


ALLAHABAD HIGH COURT. 
First CıvıL APPEAL No. 88 or 1915. 
May 12, 1916. 
` Present: :—Mr. Justice Piggott and 
Mr. Justice Lindsay. 
GANGA DAHAL RAI AND ANOTHER— 
DEFENDANTS—ÅPPELLANTS 
versus ` 
Musammat GAURA—PLAINTIFF— 
RESPONDENT. 
Civil Procedure Code (Act Y of 1808), O. XXXIII, 
sr, JO, 11—Pauper suit yartly suecessful—Costs, 
defendant, if liable for whole— Court-fees—Equity. 
In a case in which a pauper plaintiff partly 
succeeds and partly fails, the Court is presumably 
intended to deal with such a case by combining 


the provisions of rules 10 and 11 of Order XXXIII - 


of the Civil Procedure Code, 1908, and apportion 
the costs according to success and failure. [p. 47, 
col. 2.) 

Ina panper suit it is not equitable to permit a 
plaintiff to penalise the defendant by exaggerating 
his claim. [p..48, col. 1.] 
+ Semble—The ‘question of the discretion of a 
Court in dealing with a case in which a pauper 
plaintiff has partially succeeded and partially failed 
is one which deserves tobe dealt with by a special 
rule. [p. 47, col. 2.3 

First appeal From the decision of the 

` Subordinate Judge, Basti, dated the 15th 

January 1915. t 


FACTS.—The plaintiff, alleging herself to 
be the widow ofa member ofa joint Hindu 
family. of which the defendants were the 

-gurviyors, brought a suit for maintenance in 
forma pauperis. She claimed maintenance 
as the rate of Rs. 40 per mensem and Rs. 300 
on account of the value of certain ornaments 
which, she alleged, had been wrongfully taken 
possession of by the defendants. The defend- 


: : _ [1916 


antse denied that she was the widow of the 


‘deceased member of their family and pleaded 


that the property in their possession was 
very small. The Court held that the plain- 
tiff was the widow of one of the members of 
the joint Hindu family, that the claim ag to 


‘the ornaments was not proved and’ that she 
` was entitled to Rs, & per mensem as main- 
tenance. 


The defendants, however, were 
ordered to pay the full amount of Court-fee, 


‘viza, Rs. 264-§-0. 


The defendants appealed to the High ® 
Court. : ; ; 
Dr. Surendra Nath Sen (with him Mr. 


Lakshmi Narain), for the Appellants. — The 
Court below was not justified in awarding 
full‘ costs to the plaintiff. The order as to 
the payment of full Court-fees by the defend- 
ants is inequitable and illegal. The Court 
may havea discretion’ in this matter, but in- 
the present case there was no justification 
for passing such an order. The defendants 
should not be punished if the plaintiff chooses 
to inflate her claim in order to pass the 
defendants. 

Mr, Jawahar Lal Nehru, for the Respend- 
ent.—The defendants denied the plaintiff’s 
right altogether to claim maintenance. They ` 
set up a false defence and. the Court. below 
was justified in ordering them to pay the 
Court-fees on the amount claimed.’ The 
provisions of the Code of Civil Procedure, 
Order XXXIIT, rule10, apply to the case. 
Rule 11 of Order X XXIII does not apply. 

Dr. Sen was heard in reply. 

JUDGMENT.—The plaintiff in the suit 
out of which this appeal arises was a 
Hindu widow seeking to enforce her right 
of maintenance against the surviving mem- 
bers of the joint family to which her late 
husband had belonged. She claimed main- 
tenance at the rate of Rs. 40 per mensem, 
and she added a further claim in respect 
‘of gold ornaments ‘valued at Rs. 300, said 
to be her property in the hands of ' the 
defendants. She was met by a denial of 
the relationship on which her claim was 
based. In the opinion of the learned 
Subordinatee Jadge she succeeded in proving 
that relationship. She failed to support her 
claim in espect of the gold ornaments by 
any reliable evidence, and with regard to 
the amount of the maintenance claimed by 
her the Court below held that her clain 
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was altogether excessive in view of the 
evidence as to the means possessed by the 
defendants. In the result the learned Sub- 
ordinate Judge gave the plaintiff a decree 
for maintenance at the rate of R3.5 per 
mensem and dismissed the rest of her claim. 
The appeal before us is by the defendants. 
The first two paragraphs of the 
memorandum of appeal challenge the 
findings of fact on which the decree in 
fayuur of the plaintiff is based. It has 
been frankly conceded before us in argu- 
ment that, in view of the evidence led in 
the Court below and accepted as true by 
the learned Subordinate Judge, these pleas 
cannot be pressed. A third plea in the 
memorandum of appeal before us agsails the 
order of the Court below on the question 
of costs and this deserves consideration. 
It is apparent from the facts already stated 
that, on a mere paper- estimate of the 
value of the claim as brought and the 
amount of the claim decreed, the plaintiff 
has succeeded only to a comparatively small 
axtené. Nevertheless she has succeeded in 
proving her ‘case against the defendants on 
the principal issue of fact involved. The 
learned Subordinate Judge was, therefore, of 
opinion that this was a case in which 
costs could not be apportioned strictly in 
accordance with the result of the litigation. 
He has, however, carried this principle very 
far in favour of the plaintiff by laying the 
entire costs of the suit on the defendants. 
It is to be noticed further that this is not 
a ease which merely raises the question of 
the discretion of a Court in the matter of 
apportionment of costs. The fact is that the 
plaintiff sued as a pauper under the provi- 
sions of Order XXXIIL of the Code of 
Qivil Procedure, and tbe costs of the Court- 
fee stamp which would have been payable 
on the plaint require to be apportioned under 
the provisions of rules 10 and 11 of the 
aforesaid Order. The learned Subordinate 
Judge has directed the defendants to bear 


the costs actually incurred by the plaintiff © 


in the litigation, and he has 
direction, purporting to bé made under 
Order XXXIII, rule 1%, of ethe Code of 
Civil Procedure, to the effect that a sum of 
Rs. 264-8-0, being the amount of the Court: 
fee which would have been payable on the 
plaint, shall he realised by the Collector of 


added a 
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the district from the defendants. It is 
this portion of the order which is princi- 
pally challenged in the present appeal. 
Under rule 10 of Order XXXIII of the 
Code of Civil Procedure the Legislature 
deals with the case of a pauper plaintiff 
whe sueceeds in the suit and under rule 
11 with thecase of a pauper plaintiff 
who fails in the suit, There is no sepa- 
rate provision for a case like the present, in 
which a pauper plaintiff has partly succeed- 
ed and partly failed. Presumably the 
Court is intended to deal with such a case 
by combizing the provisions of the two rules. 
In a case somewhat similar to the present 
case, Chandrareka v. Secretary of State for 
India (1), the learned Judges of the Madras 
High Court held under the analogous pro- 
visions of the former Civil Procedure Code 
(Act XIV of 1882) that it was illegal to 
lay upon the defendant in such a suit a 
Jarger proportion of the Court-fees leviable 
from the plaintiff than would have been pay- 
able by the said plaintiff if the claim had been 
limited originally to that portion which 
was successful On this principle the correct 
order in the present case would be that a 
sum of Rs. 45 on account of the Court-fee 
stamp will be realisable from the defendants 
in the manner directed by the Court below, 
and thatthe balance of Rs. 2198-0 is re- 
coverable from the plaintiffunder the pro- 
visions of Order KAKI, rule 10. The 
question of the discretion of the Court in 
dealing with a matter of this sort, 7. e, 
with a case in which a pauper plaintiff 
has partially sueceeded and partially failed, 
is perhaps one which deserves to be dealt 
with by a special rule. But certaizly, on the 
provisions of Order XXXIII, rules 10 and 11 
of the Code of Civil Procedure as they 
stand, it is difficult to arrive at any con- 
clusion other than that laid down by the 
Madras High Court, without some apparent 
straining of the language of the rules. 


With regard to the equities of the case 
there is this much to be said: in an ordinary 
litigation the defendant has some protec- 
tion against any extravagant exaggeration 
of his claim on the part of a plaintiff who 
knows that he has a good case for some 
relief, in the fact that the plaintiff is bound 


(1) 14 M. 163. 
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to pay out of his own pocket in the first 
instance the whole of the Cvurt-fee leviable 
on the plaint as drafted. It is otherwise 
in the case of a suit brought by a pauper 
plaintiff, and it would not be equitable 
to permit such a plaintiff to penalise the 
defendant by , exaggerating his claim. 
The. present case illustrates this principle to 
a certain extent, and it would be still 
more obvious if the plaintiff had claimed 
maintenance at the rate of say Rs. 400 
instead of Rs. 40 per mensem. The 
injustice in such a case of laying 
the entire burden of the Court-fee 
on the defendant would be apparent. 
We think, therefore, that the proper 
way to deal with the present case is to 
follow the principle laid down by the 
Madras High Court in the case already 
quoted. We accordingly modify the 
order of the Court below on the question 
of Court-fees. We direct that a sum of 
Rs. 45 be recoverable from the defendants 
as directed by the Court below, and with 
regard to the balance of Rs. 219-5-0 we can 
only deal with the same in the manner 
laid down by Order XXXIII, rule 10, of the 
Code of Civil Procedure, that is to say, 
we must make a formal order that this 
sum ig recoverable by the Government 
from the plaintiff and is the first charge 
on the subject-matter of the suit, that is 
on the annuity which has been 


to say, b 
decreed in favour of the plaintiff. “We 
must leave it to the proper authorities 


to consider whether the interests of Govern- 
ment require that it should stand on its 
extreme rights in a matter of this sort. 
After all no actual loss has been suffered 
by Government by reason of the plaintiff's 
overestimate of her claim, and it will, no 
doubt, receive due consideration in the proper 
quarter whether it is equitable to insist 
upon realising this sum out of the small 
pittance decreed in favour of the plaintiff. 

We accordingly allow this appeal to the 
extent stated and otherwise dismiss it. We 
leave the parties to bear their own costs in 


. t, ` 
this Cour Decree modified, 
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e CALCUTTA HIGH COURT. 
APPEAL FROM APPELI,ATH Decree No, 1765 
or 1913. 

May 20, 1915. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr, Justice Roe. . 
GOVINDA CHANDRA BASAK — 
Derenpant—APPRLLANT 
versus 
HARIDAS BASAK —Puarntirr— 
RESPONDENT, 

Partnership—One partner contributing more capital 
than his share, rights of —Interest. 

As a general rule, interest between partners is not 
allowed, unless there is an express stipulation, or a 
particular course of dealing between the parties as 
shown by the partnership books or a trade custom 
to the contrary; but this general rule is subject to 
an important qualification, namely, that subject to 
any agreement betweon the partners, interest is 
payable on money paid or advanced by one partner 
for partnership purposes beyond the amount of 
capital which he had agrecd to subscribe, [p. 48, col. 
2; p. 49, col. 1.] 

Appeal against the decision of the Dis- 
trict Judge, Dacca,dated the 18th March 1918, 
confirming that of the Subordinate Judge, 
Dacca, dated the 21st September 1912 P 

Babus Jogesh Chandra Boy and Bepin 
Chandra Bose, for the Appellant. 

Babu Probodh Chandra Roy, 
Respondent, 


for the 


JUDGMENT. 

MOOKERJSE, J. — This is. an appeal by the 
defendant in a suit for dissolution of 
partnership and adjustment of accounts, 
The plaintif and the defendant were partners. 
Their original idea was that capital should 
be contributed equally by both of them; but 
in the events which have happened, the 
defendant, it is said, has contributed a much 
larger sum than the plaintiff has done. 
The defendant prays that in the settlement 


_of accounts he may be allowed interest on 


the excess sum contributed by him towards 
the capital. The Courts below have disallow- 
ed this claim. In onr opinion *the view 
taken by the District Judge cannot “be 
supported. 

On behalf of the respondent, it has been 
urged that, as a general rule, interest 
between partners is not allowed, unless there 
is an expregs stipulation, or a particular 
course of dealing between the parties as 
shown by the partnership books, or a trade — 
custom to the contrary. This may be 
accepted as @ correct statement of the 
general rule, and is recogriised in a long 
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line'of authorities. [ Rishton v. Grissell? (1); 
Hill v. King (2); Rhodes v. Rhodes (3); 
Stevens v. Cook (4); Cooke v. Benbow (5); 
Boddam v. Ryley (6); Pim v. Harris (7).] 
But upon this rule, there has been engrafted 
an, important qualification, namely, that an 
advance by a partner to the firm is treated, 
notas an ‘increase of its capital, but rather 
as aloan on which interest should be paid; 
and that, subject to any agreement between 
the parties, interest is payable on monay 
paid or advanced by one partner for partner- 
ship parposes beyond the amount of capital 
which he had agreed to subscribe. This 
principle is obviously consistent with the 
rules of justice, equity and good conscience 
which we are bound to administer. In 
Millar v. Craig (8) Lord Langdale, M. R., 
observed: “Can one believe that a party 
to whom the whole capital belonged 
renounced his advantage in that respect, 
and continuing to take an equally laborious 
part in the transaction of the business, should 
bring in bis whole income, both partnership 
and private, and yet intend to reserve no 
advantage of that income upon the settle- 


-ment of accounts between himself and co- 


-22 L. J. Oh, 926; 2 W. R. 547; 23 L, T. 


partner? I must say, I have great difficulty 
in coming to such a conclusion as that.” 
A similar view was expressed by Knight 
Bruce, L. J.,in Ex parte Chippendale (9): 
“But there remains the question of interest. 
As to this I have doubted. Without, how- 
ever, relying merely on Lord Hardwicke’s 
authority, as, for instance, on Omychund v. 
Barker (10) and Barwell v. Parker (11), I 
think that mercantile usage and the general 
course of trade dealings do, where a partner 
in a trade has duly and properly avanced 

Q) fe 5 Eq. 326. 

(2) (1868) 3 De G. J. & Sm. 418; 9 Jur. (N. s.) 


527; 8 L. T. 220; 1 N. R. 341; 32 L. J. Oh. 79; 46 E. 
R. 697; 142 R. R. 118. 


a 2 (1860) 6 Tur. (N. s.) 600; Johns, 653; 119 R. Ri 


in (1859) 5 Sur, (N. s,) 1416; 115, R. R. 1066. 
(5) (1863) 3 De G. J. & Sm, 1; 6 N. R. 135; 46 E. 


"R. 588; 142 R. R. 1. 


(6) (1783) 1 Brown. C. C. 239; (1783) 2 Brown. ©, 
0, 2; (1787) 4 Brown. P. C. 561; 28 E. R, 1104. 

(7) (1876) Ir. R. 10 Eq. 442, 

(8) E 6 Beav. 433; 49 E. R.°893; 63 R. R. 134. 

(9) (1853) 4 De G. M. & G. 19 atip: 36718 Jur. 710; 


, (o. s.) 200; 102 
R. R. 7; 43 E. R. 415 ab p. 421. 
ci Rae 1 Atk. 21; P3 Eq, Ab. 397; Willes 538; 26 


‘aD tara) 2 Ves, Sen. 364; 28 E, R. 233. 
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money of his own for the purposes of the 
partnership business, so as to become justly 
a creditor in account with the partnership 
for the amount, raise an implied contract 
for interest, so as to entitle the partner 
advancing to have his account with the firm 
credited with interest accordingly, although 
his partners may not have authorised, and may 
not have known of the transaction, at least 
in the absence of any express contract to 
the contrary.” To the same effect are the 
observations of Turner, L. J., thatthe view can 
be defended on grounds of equity. In our 
opinion, it is fairly clear that in the present — 
case the plaintiff-respondent who claims the 
benefit of the profits which have accrued 
from the sums advanced to the partnership 
business by the defendant, is bound in justice 
to make an allowance for interest on those 
sums to his partner. 

The result is that this appeal is allowed 
in part and the preliminary decree made by 
the District Judge modified. We direct that 
on all sums advanced by the defendant 
towards the partnership concern in excess of 
his share of the capital, interest be allowed 
in his favour atthe rate of six per. cent. per 
annum. Each party will pay his own costs 
throughout the litigation. 

Appeal partly allowed. 





CALCUTTA HIGH COURT. 
Letrers Parent Appear No. 116 or 1913. 
May 12, 1916. 

Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir Asutosh 

Mookerjee, Kr. b 
GANGA NARAYAN DUTTA—Pvarmrive-— 
APPELLANT 
versus 


INDRA NARAYAN SAHA AND OTHERS—- 


DeFsenDANTS—RESPONDENTS. 

Hindu Law—Mortgage by widow and the then 
reversioner—Decree against erecutants, if binds estate—~ 
Sale in ewxecution—dAuction-purchasers, title of, if 
defeasible by actual reversioners after death of judg- 
ment-debtors—Fraud in securing decree, effect of, 

A decreo in a suit ona mortgage, executed by a 
Hindu widow and the then reversioner, made bya 
competent Court in their presence, binds the entire 
inheritance and as long as that decree stands and 
until it is set aside for good reason, the actual 
reversioner cannot get behind it and maintain a 
suit for recovery of possession of the mortgaged pro- 
perty from a third party guction-purchaser in execu- 
tion of that decree. [p. 51, col. 1; p. 52, col. 1.] 

Hari Kishen Bhagat veKashi Parshad Singh, 27 Ind, 


ko inblah oasis, < 


- 
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Cas. 674; 42 C. 876; 42 I. A. 64; 17 M.L. T. 115; 19 C. 
W. N. 870; 13 A. L. J. 223; 2 L. W. 219; 21 ©. L. J. 
225; 28 M. L. J. 565; 17 Bom. L. R. 426; (1915) M, W. 
N. 511; Bijoy Gopal Mukerji v. Girindra Nath Mukerji, 
28 Ind. Cas. 162; 410. 798; 18 ©. W. N. 678; 12 A. 
L. J. 711; 16 Bom. L, R. 425: (1914) M. W. N. 430; 19 
G. L. J. 620; 16 M. L. T..68; 27 M. L. J. 123; 1 L. W. 
533; Debi Prosad Chowdhry v. Golop Bhagat, 39Ind. Cas. 
273; 40 C.721;17 C. W. N.701l; 17 C.L. J.499, re- 
ferred to. 

Per Mookerjee, J.—Whoen a mortgagee from a Hindu 
widow seeks to obtain a decree which would bind not 
only merely the qualified interest of the widow, but 
the entire inheritance itself, tho then next rever- 
sioner is a proper party to the suit; and when so 
impleaded the reversioner may well be deemed a 
party in a representative capacity and a decree 
` fairly made in his presence, so long as it stands, binds 

the inheritance, whether he or some one clse ulti- 
mately becomes the actual reversioncr when the 
succession opens out on the death of the widow. [p. 
61, col. 2; p. 52, col. 1.] 

Nugendrachunder Ghose v. Sreemutty Kaminee 
Dossee, 11 M. I. A. 241; 8 W. R. (P. O.) 17; 2 Suth. 
P.C. 5.77; 2 Sar. P. ©. J. 275; 20 B. R. 92; Brij 
Bhookun Lall Awustee v. Mohadeo Dobey, 17 W. R. 
422; Monima Chunder Roy Chowdhry v. Ram Kishore 
Acharjee Chowdhry, 28 W.R. 174; Srinath Daes v. Hari 
Pada Mitter, 30. W. N. 687; Bhagirathi Dass v. 
Baleswar Bagarti, 19 Ind; Cas. 686; 41 ©. 69; 17 O. 
W. N. 877; 19 C. L, J. 155; Ramesrar Mandal v. Pro- 
vabati Debi, 25 Ind, Cas. 84; 20 O.L. J. 23 at p. 31; 
19 0. W. N..318; Indar Kuar v. Lalta Prasad Singh, 4 
A. 588; A. W. N. (1882) 188; Veerabadra Aiyar v. 
Harudaga Nachiar, 8 Ind. Cas. 1072; 21 M. L. J. 320; 
9M. L. T. 235; (1910) M. W. N. 799; 84 M. 388; Llyod 
v. Jhones, (1808) 9 Ves. 37 at p.57; 7 R. R. 147; 32 
E. R. G14; Venkatanarayana Pillay v. Subbammal, 29 
Ind. Cas. 298; 88 M. 406; 21 O. L. J. 515; 28 M. L. 
J. 535; 17 M. L. T. 486; 37 Bom. L, R. 468; 19 0. W. 
N. 641; 2 L. W. 596; (1915) M. W. N. 655; 42 J. A. 
125, referred to. 

The title of the purchaser in such a case can be 
defeated only after the decree, which is the root of 
that title, has been successfully impeached for 
fraud, collusion or other liko reason. If this is 

‘established, tho fact that the parties had gone 
through the form of a suit and a decree cannot 
prejudice the right of the actual reversioners. [p. 
52, col. 1.) : 

Katama Natchier v. Rajah of Shivagunga, 9 M, I. A. 
539 at p. 604; 2 W. R. 1P. C.) 31; 1 Suth. P, ©. J. 
520; 2 Sar. P. C. J. £5; 19 E. R. 848, referred to. 

Letters Patent Appeal against the decree 
of Mr. Justice Roy, in Appeal from Appellate 
Decree No. 3452 of 1911. 

FACTS of the case material to the report 
are as follows:— 

The appeal arose out of a suit for recovery 
of possession ofa certain landed property 
brought bythe plaintiff, who was one of the 
reversioners of one Ram Sankar, against the 
defendants who were third party purebasers 
in execution of a decree on a mortgage 
executed by the widow, named Brahmomoyi, 

‘of the said Ram Sankar and_by one 


Ram Gopal, who was the only actual rever- 
sioner at the time. The main ground 
for setting aside the sale was that the 
mortgage executed by the widow was 
without legal necessity. It- also appears 
that in the suit brought by the mortgagee, 
the widow as wellas the then reversioner 
Ram Gopal were made parties. 

The Court of first instance decreed the suit, 
holding that legal necessity was not ‘proved. 
The Court of Appeal below reversed the, 
said decision. On the question of legal 
necessity, the District Judge held thata 
good case, partly at least, for legal necessity 
had been made out and the absence of any 
recital as to legal necessity in the mortgage- 
bond could be explained by the fact that 
as the only actual reversioner at the time 
joined in executing the bond, the precaution 
was not considered essential. The District 
Judge further held that as both the widow 
as wellas the then reversioner were made 
parties in the mortgage suit, the entire estate 
and not merely the widow’s estate passed by 
the execution sale. ef. 5 Fe 

On second appeal, Roy, J, upheld *the : 
decision of the Court of Appeal below. Hence” 
this appeal. oo ' 

Babu Bepin Behary Ghose, for the Appel- 
lant—The Fall Benchdecisionin Debi Prosad 
Chowdhury v. Golap Bhagat (1) has settled the 
law now. The reversioner Ram Gopal had no 
interest in the property atthe time of the 


execution of the mortgage-bond. The fact 


of his joining in the execution of the bond 
only shows his consent. But consent. of 
reversioners raises only a presumption of the 
existence of legal necessity whichcan, however, 
be rebutted. Seealso Bijoy Gopal Mukerji 
v. Girindra Nath Mukerji (2). The evidence 
on the record bas sufficiently rebutted the 
presumption of legal necessity. The 
Jearned District Judge has also found that 
legal necessity for only a pertion of the. 
mortgage-debt has been proved. | 
Babu Surendra’ Nath Ghosal, for the 
Respondents, was not called upon. i 
: A JUDGMENT. : 
Sanozrson, C. J.— In this case I think, 
this appgal must be dismissed, inspite of 


(1) 19 Ind, Cas. 278; 400. 721; 17 0. W. N. 701; 17 
C. L. J. 499. ; 

(2) 28 Ind. Cas. 162; 410. 798; 18 O., W. N.673; 12 
A. L. J. 711,016 Bom. L. R. 425; (1914) M. W. N. 480; 
19 C. L. J. 620;516 M. L. T. 68 27 M. L. J, 123; 1 L. W. 
533. . j 7 
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the interesting argument which has been 
presented to us by the learned Vakil for 
the appellant, and the short ground is that 
there was a decree in the mortgage suit in 
which the defendants were not only the 
widow but also the then reversioner. The 
decree must, therefore, be taken to 
bind the whole estate. Under that decree 
a sale was held and a third party purchased 
the estate, and it seems to me that as 
long as that decree stands, and until that is 
set aside for good grounds, the present 
plaintiff cannot get behind it and main. 
tain the present suit. For this reason I 
think that the appeal should be dismissed 
with costs. 

MOOKERJEER, J.—I agree that this appeal 
must be dismissed. 

The property in dispute belonged origi- 
nally to one Ram Sankar Roy who died 
in 1887. He left a widow Brahmomoyi 
and a daughter’s son Ram Gopal Sen. On 
the 18th May 1896, Brahmomoyi and 
Ram Gopal executed, in favour of one 
. Anant ual Das, a mortgage of the land 
in *suit to secure a loan of Rs. 499. In 1902, 
the mortgagee sued the widow and her 
daughter’s son to enforce the security and 
obtained the usual mortgage-decree. In 
execution of that decree, the property was 
sold by the Court on the 6th June 1905 
and was purchased by the Shahas, now 
defendants-respondents. The grandson died 
in 1906, ani the widow died on the 21st 
July 1909. The plaintif is one of five 
persons who upon the death of the widow 
succeeded to the estate of Ram Sankar Rcy 
ag reversionary heirs in their character of 
-his sister’s sons. On the 20th September 


1969 he instituted the present suit to re- 


cover the property from the purchasers, 
on the allegation that there was no legal 
necessity for the loan and that the mort- 
gage and sale took place under circum- 
stances which do not make those transac- 
tions binding npon him as one of the 
actual reversioners. The 
instance decreed the suit. Upon appeal 
that decree was reversed by the District 
Judge, and a setond appe&l to this Court 
was dismissed by Mr, Justice Roy. 


On the present appeal preferred under 
clause 15 of the Letters Patent, it has been 
argued by the , Plaintiff that the case 


Conrt of first 


has not been examined in the Courts below 
from the proper point of view. There is 
some force in this contention and the 
reason is not far to seek. The case was 
heard by the Districts Judge, as also by 
Mr. Justice Roy, before the decisions of the 
Judicial Committee in Hart Kishen Bhagat v. 
Kashi Parshad Singh (3) and Bijoy topal 
Mukerji v. Girindra Nata Mukerji 
(2) and of tbe Full Bench in Debi 
Prosad Choudhry v. Golap -Bhagat (1) as to 
the precise effect of an alienation by a 
Hindu widow with the concurrence of the 
then next reversioner. Prima facie, there- 
fore, the appellant is entitled to claim a 
remand for re-consideration of the questions 
in controversy. But upon the admitted 
facts, I think, it is reasonably plain that the 
plaintiff cannot possibly succeed in this liti- 
gation and a remand would be of no avail to 
him. 

The mortgage, as we have seen, was 
executed. by the widow and the then next 
reversioner; the suit was instituted and the 
decree was obtained against them. Neither 
at the time of the execution of the 
mortgage nor at the date of the institu- 
tion of the suit had the plaintiff any 
present interest in the property; he was 
then not even the immediate reversioner; 
he was only areversioner in the second 
degree. He was not a party to the mort- 
gage transaction, nor was he a necessary 
party to the mortgage suit. On the other 
hand, Ram Gopal Sen, the daughter’s son 
of the original owner, and the then next 
reversioner, was joined as a party to the 
mortgage transaction and to the mortgage 
suit, with a view to bind the entire in- 
heritance. We have, consequently, a decree 
made by a competent Court in the presence of 
the widow and the then next reversioner; 
the decree directed the sale of the entire 
inheritance; and at the sale, which was held 
by the Court, the respondents purchased the 
property.. What then is the true position of 
the purchasers? In the jirst place, when a 
mortgagee from a Hindu widow seeks to ob- 
tain a decree which would bind not merely 
the qualified interest of the widow, but the 


entire inheritance itself, the then next rever- 

(3) 27 Ind. Cas. 674; 42 C. 876; 421. A. 64; 17 M, 
L. T. 115; 19 C. W. N. 370; 13 A. L. J. 228; 2 L. W. 
219; 21 O. L. J, 225; 28 M. L. J. 565; 17 Bom, L. R. 
426; (1915) M. W.N, 511. 
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sioner is a proper party to the suit [Nugen- 
derchunder Ghose v. Sreemutty Kaminee 
Dossee (4), Brij Bhookun Lall Awustee v. 
Mohadeo Dobey (5), Mohima Chunder Roy 
Ohowdhry v, Ram Kishore Acharjee Chowdhry 
(6), Srinath Dass v. Hari Pada Mitter (7), 
Bhagirathi Dass v., Baleswar Bagarti (8), 
Rameswar Mandal v. Provabati Debi (9), Indra 
Kuar v. Lalta Prasad Singh (10), Veerabadra 
Atyar v. Marudaga Nachiar (11), Lloyd v. 
Jhones (12); Story on Equity Pleadings, Article 
144, Daniell on Chancery Practice, Chapter 
III, section 3.] Inthe second place, a rever- 
sioner so impleaded may well bedeemed a party 
in a representative capacity [ Varkatanarayana 
Pillay v. Subbammal (13)] and a decree 
fairly made in his presence, so long as it 
_stands, binds the inheritance, whether he or 
some one else ultimately becomes the actual 
raversioner when the succession opens out on 
the death of the widow (Jones on Mortgage, 
section 1439). The title of the purchasers 
in tbis case can consequently be defeated 
by the plaintiff, only after the decree, which 
is the root of that title, has been successfully 
impeached for fraud, collusion or other like 
reason. Assume, that the plaintiff might pos- 
sibly have attacked the decree on the ground 
of fraud, for instance, on the allegation that 
at the time when the mortgage was executed 
there was really no legal necessity for the 
loan, and yet, the widow and the immediate 
reversioner colluded to raise the money and 
to charge the inheritance so as to enable the 
reversioner to embark upon a speculation for 
his personal benefit. If this were established, 
the fact that the parties had gone through 
the form ofa suit anda decree could not 
jastly ke held to prejudice the right of the 


(4) 11 M. I A. 241; R W, R. (P. 0.) 17; 2 Suth. P.. 


C. 3.77; 2 Sar. P. C. J. 275; 20 E. R. 92. 

6) 17 W. R. 422. 

(6) 23 W. R. 174. 

(7) 3 C. W. N. 637. 

(8) 19 Ind. Cas. 686; 41 C. 69; 17 C. W.N. 877; 19 
0. L. J. 155. 

(9) 25 Ind. Cas. 84; 20 C. L. J. 28 at p. 81; 19 C. 
W.N. 818 

. (10) 4A, 532; A. W. N. (1882) 133. 

` (11) 8 Ind. Cas. 1072; 34 M. 188; 21 M. b. J. 320; 
OM. L. T. 285; (1910) M. W. N. 799. 

(12) (1803) 9 Ves, 87 at p. 67; 7 R. R. 147; 32 E. 
R. 614, 

(18) 29 Ind. Cas. a 88 M. 406; 21 ©. L, J. 515; 
28 M. DL. J. 685; 17M. L. T. 435; 17 Bom. L, R. 468 
19 C. W. N. 641; 2 L. W. "596; (1918) M. W. N. 555; 
42 I. A. 125. 
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actua?reversioner. [ Katama Naichier v. Rajah 
of Shivagunga (14)]. No such case of fraud, 
however, has been charged, much less proved 
and the mortgage and the decree there- 
on still stand unassailed; clearly so 
long as the decree stands, the’ plaintiff 
cannot successfully impeach the title of the 
defendants. In this view, the suit fails and 
has been rightly dismissed; consequently, the 
present appeal must be dismissed with ‘costs. 
Appeal dismissed. 


(14) 9 M. I. A. 589 at p. 604; 2 W. R. (P. C.) 31; 1 
Suth. P. O. J. 520; 2 Sar. P. C. J. 25; 19 E, R. 843, > 


MADRAS HIGH COURT. 
Seconp Cirvin Arrear No. 147-or 1915. 
April 18 1916. 

Present: —Mr. Justice Napier and 
Mr. Justice Srinivasa Alyangar. 

V, RANGASAMI NAIDU AND ANOTHER — 
Derenpants Nos. 1 AND 2— APPELLANTS 
versus 
SUNDARARAJULU NAIDU AND ANOTHER 

— PLAINTIFF AND Derenpant No. 8— 9 ` 


RESPONDENTS. 

Hindu Law—Partition—Presumption, rebuttable, of 
complete division—Separation of co-purcener, effect of 
— Status of non-separated members--Civil ‘Procedure 
Code (Act F of 1908), O. I, r. 10 (2)—Joinder of defend- 
ant in course of trial—Evidence taken supra, admis- 
sibility of, against defendant newly added—Evidence 
Act (I of 1872), s. 38. 

The separation of one member of a joint Hindu 
family does not, in law, amount necessarily to a 
separation of the remaining members, The non- 
separated members continue as before as members 
of a joint family, and no special agreement among 
them is necessary to revive that status. This is so 
even in cases where, for the determination and 
allotment of the share of the member who separates,. ` 
it is necessary to ascertain and set out the shares of 
the remaining members. [p. 54, col. 2; p. 55, col. 2.) 

When a partition has been proved, the presumption 
is that the partition was complete both as regards 
the property and the members composing it; but the 
presumption may be rebutted, without proof aliwnde, 
by the terms of the partition-deed, ores decrece for 
partition, and if there is’ no written evidence of the 
separation, by the nature and mode of the separation 
and circumstances attending it. [p. 63, col. 1.] 

Balabux v. Rukhmabai, 30 O. 725 at pp. 734, 735; 
5 Bom. L. R. 469; 70. W. N. 642; 80 F. A. 180, ex. 
plained. 

Sudarsanam Maistri v. Narasimhulu Maistri, 25 M. 
149 af p. 15% 11 M. L. J. 353; Ram Pershad Singh v. 
Lakhpati Koer, 30 C. 231; 7 C. W. N. 162; 5 Bom. L. 
R. 108; 80 I. A. 1; Gadian Chettiar v. Qadian Chettiar, 
26 Ind. Cas. 43; 1 L. W. 799; Balakrishna Mudaliar 
v. Raju Mudaliar, 27 Ind. Cas. 786; (1915) M. W. 
N. 16;-16 M. L. T. 610; Anandibai v, Hari Suba Pai, 
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10 Ind. Cas. 911; 35 B. 293; 18 Bom. L. BR. 287, 
referred to, 

Under Hindu Law, a father has power to separate 
one or more of his sons from himself, in which 
case there is no presumption of division between 
the father and his other sons: [p. 55, col. 2.] 

A Hindu father, having incurred considerable 
gxpeuse for the marriage of two of his sons for 
which he had to sell two out of his three houses, 


gave them some cash and jewels and separated them- 


from the family. They thereafter lived separately 
while the father and his other son lived together in 
the remaining family house: ? 

Held, (1) that the transaction was a relinquishment 
by the separated sons of their interest in the 
remaining family properties; [p. 55, col. 2.] 

(2) that the interest of the father, after the 
separation, devolved on the non-separated son by 
survivorship and it was not liable to attachment and 
sale for a decree-debt against the separated sons. [p. 
55, col. 2.] 

Where a defendant, who was newly added during 
the course of a trial by direction of Court, did not 
object to evidence taken at a previous stage of the 
proceedings going on record or desire that it should 
be reheard, and it appeared that his interests had 
been fully represented by another defendant and he 
was fully cognizant of the steps taken by the former 
to prove their common case, and both of them jointly 
appealed against the judgment of the Trial Court and 
the abjection as to the non-admissibility of the evi- 
dence against the new defendant was taken for the 
firs timè in second appeal: 

Held, that the objection should be disallowed and 
that section 33 of the Evidence Act did not apply to 
the case. [p. 53, col. 2.] 

Per Napier, J.—The judgment of the Privy Council 
in Balabur v. Rukhmabai, 80 C. 723 at pp. 734, 785; 5 
Bom. L. R. 469; 7 C. W. N. 642; 30 I. A. 1 cannot be 
interpreted as laying down that, where there is & 
separation at the Instauce of one member of a joint 
family, an undivided status among the others can 
only exist by contract. [p. 55, col. 2} 

A definite declaration must be made by a father 
himself if he wishes to separate from his minor sons 
and it cannot be done by the mere separation by a 
son of full age. [p. 56, col. 1.] 


Second appeal against the decree of the 
District Court, Coimbatore, in Appeal Suit 
No. 106 of 1918, preferred against that of 
theSubordinate Judge, Nilgirisat Ootacamand, 
in Original Suit No. 97 of 1912. 

Mr. G. S. Ramachandra Adyar, 
Appellants. 

‘Mr, P. Somasundaram, for the Respondents. 


JUDGMENT. 

Srinivasa Atyancar, J.—This action was 
brought for a declaration that’ certain 
immoveable properties attached by the Ist 
defendant, in execution of a decree obtained 
against the second (a brother of the plaintiff), 
did not belong to him, but to the plaintiff. 
The plaintiff’s case is, and that js found to 
be true by both the Courts below, that his 


for the 
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two elder brothers, the 2nd and 3rd defend- 
ants in the action, were separated by his 
father Krishnaswami Naidu, that thereafter 
the plaintiff and his father continued to be 


members of a joint Hindu family, that one 


of the suit properties belonged to them as 
ancestral property and the other was 
acquired by them and became joint family 
property, and that neither of his two 
brothers had any interest in them. Original- 
ly the Ist defendant, the holder of the 
decree against the 2nd defendant, was alone 
made a party to the action. There was an 
appeal by him to the District Court, 
Coimbatore, and the then District’ Judge 
directed the brothers of the plaintiff to be 
made parties and remanded the suit to the 
Ist Court to take the evidence which may 
be let in by the brothers after they had 
been made parties. This was done and the 
finally decided against the 
Ist and 2nd defendants; the 3rd defendant, 
the other brother of the plaintiff, disclaimed 
all interest in these properties. The Ist 
and 2nd defendants have jointly apperled 
to this Court and their learned Pleader has 
raised two points in appeal. 


First of all he contended that the evidence 
taken in the suit, before the 2nd defendant 
was made a party, should not have been 
used against‘him and relied on section 33 
of the Evidence Act. I think that there 
is no meritin this contention. The 2nd 
defendant, after he was made a party, was 
served with summons, took time and filed a 
written statement which was the same as that 
of the lst, took an adjournment for letting in 
his evidence and on the adjourned day put in 
his evidence. He did not require that the 
evidence previously taken should be re-heard 
nor did he desire a trial de novo of the suit 
as against him. When the appeal was heard 
in the District Court, he again took no 
objection to the evidence already taken in 
the case being considered, against him, 
It is clear that the Ist defendant represented 
his interest in the previous slages of the 
proceedings, and he was fully cognizant of 
the steps taken by him to prove their 
common case. In fact, he himself gave 
evidence at the previous trial, and the 
present appealis a joint appeal by the Ist 
and 2nd defendants on the same grounds. 
In these circumstances, I think heis not now 
entitled totake that objection and section 
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83 of the Evidence Act has no application 
to this case. 

The other point taken is that, there having 
been a separation of the 2nd and 3rd 
defendants, in law, there was a separation 
in status between the plaintiff and his 
father, and unless there was proof of a 
subsequent reunion, the plaintiff and his 
father must be deemed to have been holding 
the suit properties as tenants-in-common, 
in which case the father’s share (now that 
he is dead) would devolve on his sons, 
including the 2nd and 3rd defendants, in 
equal shares. It is also stated that the 
appellants were ina position to prove that 
the plaintiff at the time of the separation 
of the brothers wasa minor and was incap- 
able, therefore, of entering into an agreement 
to remain united or to reunite after partition, 
I may observe atthe outset that no such 
contention appears to have been raised in 
either of the lower Courts, and that the 
question for decision is really one of fact, 
whether or not the plaintiff and his father 
were members of a joint Hindu family, 
though in arriving ab a conclusion all 
presumptions, whether of law or fact, may 
have to be taken into account. But as 
however we have heard the learned Pleader 
for the appellants at length, I think it 
right to examine the question raised by 
him, j E 

Reliance was mainly placed on the observa- 
tions of their Lordships of the Judicial Com- 
mittee in the case of Balabua v. Rukhmabai 
(1), wherein it is said: “there is no presump- 
tion when one co-parcener separates from 
ọthers, that the latter remain united. In 
many cases it may be necessary, in order to 
ascertain the share of the outgoing member, 
to fix the shares which the other co-parceners 
are or would be entitled to, and in this 
sense the separation of one is said to be 
a virtual separation of all, And their 
Lordships think that an agreement amongst 
the remaining members of a joint family 
to remain united or to reunite must be 
proved like any other fact.” These observa- 
tions do not, I think, lend any support to 
the contention of the appellants. There 
can scarcely be any doubt that one member of 
a family may separate himself from the rest 


leaving the others to continue as before as 
(1) 30 C.725 at p. 736 (P. C.); 5 Bom. L, R. 469; 
70, W. N. 642; 201. A, 180, 
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members of the joint Hindu family: that 
this can be done even in cases where for the 
determination and allotment of the share of 
the member who separates, it is necessary to 
ascertain and set out the shares of the remain- 
ing members. It is not correct to say that 
either in the first or the second case the separas 
tion of one member is in Jaw necessarily a 
separation of the remaining members and 
that the remaining members, if they desire 
to remain or becomé a joint Hindu family, 
can only do so by an agreement to 
reunite subject to the limitations of the 
Hindu Law regarding tbat status; for it 
will be observed that their Lordships 
contemplate a case where the remaining 
members agree to remain united, which 
would be impossible if in law there was a 
necessary divisionin status; shen once there 
is a separation, the joint family would 
cease to exist, and an agreement to remain 
united could only be an agreement to 
reunite; the status of reunited members 
is not the same as that of members ofa 
joint Hindu family. 


16 was atone time doubtful whetker the 
remaining members of a family ean continue 
to bea joint Hindu family when there has 
been a separation of one of the members. 
In Sudarsanam Maistri v. Narasimhulu Maistri 
(2) Bashyam Aiyengar, J., said that “if one 
or more members become divided by parti- 
tion, it is not equally clear that the status of 
the remaining members as an undivided 
family in its normal condition continues 
unaffected. By some of the Hindn lawyers 
a separation, such as to give one or more 
members their several shares, is regarded 
as necessarily involving a general partition. 
Those who have not separated, are, on this 
theory, looked on as reunited (West and 
Buhler ‘Hindu Law,’ 3rd Edition, page 6&5), 
So far as this Presidency is concerned, though 
there is no reported decision bearing directly 
on the point, the principle generalty recogniz- 
ed and acted upon is that though there can 
be no compulsory partial partition either 
in respect of the joint property belonging 
to the family, or in respect of the persons 
constituting tha undivided family, yet by 
mutual agreement of parties the partition 
can be partial either in respect of the pro- 
perty or of the persons constituting the family. 

(2) 25 M, 149 at p. 156; 11 M, L, J. 353, 
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And according to usage and custom the re- 
malming members of an undivided famify...... 
continue as undivided members in its normal 
state and not as members, who after partition 
have become reunited”. But the decision in 
Ram Pershad Singh v. Lakhpati Koer (3) 
bas now settled the law in thé sense indicated 
by Bashyam Iyengar, J. No doubt when a 
partition has been proved, the presumption is 
that the partition was complete both as 
regards the property of the family and the 
members composing it; but this presumption 
may be rebutted without proof aliwnde by 
the terms of the partition-deed, or decree for 
partition, and if there is no written evidence of 


the separation, by the nature and mode of the’ 


separation, and the circumstances attending 
it. In Ram Pershad Singh v. Lakhpatd Koer (8) 
‘where there was a decree for partition Sir 
Andrew Seoble-delivering the judgment of 
their Lordships observed as follows: “It was 
contended on behalf of the appellants in the 
present suit that, although the decree in the 
suit of 1568 may have effected a separation 
quoad -Tundan and Tukan, it left the 
plaintifs united iler se; and that this might 
have been the legal effect of the decree is 
undeniable. But here again the conduct of 
the parties must be looked at, in order to 
arrive ab what constitutes the true test of 
partition of property according to Hindu 
Law, namely, theintention of the members 
of the family to become separate 
owners.” The observations in Balabur v. 
Rukhmabai (1) do not in any way qualify the 
above statement; nor do the decisions of this 
Court in Qadian Chettiar v. Gadian Chettiar 
(4), Balakrishna Mudaliar v. Raju Mudaliar 
(5) and that of the Bombay High Court in 
Anandibat v. Hari Suba Pat (6) lay down 
anything to the contrary. 

In this case there was no division of the 
family properties by shares. The evidence is 
(and that has been accepted by both the 
lower Courts) that the father incurred 
considerable expense for the marriage of 
the 2nd and 3rd defendants, and bad to sell 
two of the three houses which the family 


(3) 30 C. 231; 50 I A. 1; 7 O. W.N. 162; 5 Bom. L. 
R. 103. e 
(4) 26 Ind. Cas. 48; 1 L. W. 799. . 
(5) 27 Ind. Cas. 736; (1915) M. W. N. 17; 16 M. Th. 
T., 610. 

(6) 10 Ind Cas. 911; 33 B. 293; 13 Bom. L R. 237, 
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owned to meet those expenses, that he gave 
some cash and jewels to them and separated 
them from the family; they thereafter 
lived separately, while the plaintiff and his 
father lived together in the remaining family 
house. The transaction was a relinquish- 
ment by defendants Nos, 2and 8 of their interest 
in the remaining family properties on receipt 
of a certain sum‘of money and certain move- 
ables. In such a case as that there is, I 
think, no basis for any presumption of a 
division between the plaintiff and his father. 
[See the observations of Bashyam Iyengar, 
J., in Sudarsanam Maistri v. Narasimhulu 
Maistri (2). ? Moreover, the power of a father 
to separate one or more of his sons from 
himself is undoubted; and if, as in this case, 
the father separated his two elder sons, 
there is again no scope for.any presumption 
of division as between the father and his 
other son. In many cases of division there 
may be minor members in the family whose 
interest it may be toremain undivided. If, 
as contended by the learned Pleader for the 
appellants, there can be no agreement by 
them or on their behalf to remain united 
and ifin law there is necessarily a separa- 
tion in status amongst all the members 
of the family by the separation of one, the 
consequences, so far as the minor members 
are concerned, may be disastrous. I disallow 
this contention also. In the result the 
second appeal must be dismissed with costs. 
NAPIER, J.—I1 entirely agree. I cannot 
read the judgment of the Privy Council in 
Balabua v, Rukhmabai (1) as laying down that 
where there is a separation at the instance 
of one member of a joint family an undivid- 
ed status among the others can only exist 
by contract. This, as pointed out by my 
learned brother, is entirely inconsistent with 
the language used by the Board in Ram 
Pershad Singh v. Lakhpati Koser (8) If the 
true test is, as laid down there, the inten- 
tion of the members of the family to become 
separate owners, then it must be impossible 
for one member who desires to become a 
separate owner to compel the others, who do 
not so desire, to become separated from one 
another. It was fairly admitted in argument 
that the result of this contention would be 
serious for there are few Hindu joint families 
without minor sons. A minor cannot make 
a contract and their Lordships of the Privy 
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. Council say expressly in Balabua v. 
Rukhmabai (1) speaking of reunion: “It 
is difficult...to see how an agreement for that 
purpose could have been made by or on 
behalf of the appellant during his minority.” 
It would follow, therefore, that a son who 
has attained fullage could by a mere un- 
equivocal declaration separate not only him- 
self, but his father from his own minor chil- 
dren irrevocably until the children one after 

` the other attained the age when they could 
make acontract of reunion. Not only that, 
but the separated son could reunite with 
his father leaving the minor children sepa- 

‘rate. The right.of an adult member to 
Separate is not founded on any principle 
that requires such an injury to be inflicted 
on the minors, but on the principle that he 
is entitled to be putina position in which 
he can enjoy to the full the results of his 
own industry and exertions. The normal 
status of a Hindu family is, however, joint 
and although a father can separate himself 
from his minor sons, it seems contrary to 
all principle that he should be compelled 
to do so against his will. Assuming that a 
presumption arises that the adult mem- 
bers desire all to become separate owners, 
in the words of Ram Pershad Singh v. Lakh- 
pati Kouer (3), I see no reason why sucha 


presumption should be made as to a father’ 


and his minor sons. The minors obviously 
are incapable of expressing any such desire 
and there is no guardian of their property 
known to Hindu Law capable cf making 
such a declaration for them. Iam satisfied, 
therefore, that a definite declaration must be 
made by a father himself if he wishes to 
separate from his minor children and that 
it cannot be done by the mere separation 
by a son of full age. The appeal will be 
dismissed with costs. 
Appeal dismissed, 
V. R, P. 
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PATNA HIGH COURT. 
Ferst Civis Appran No. 10 or 1914. 
May 25,1916. >` 
Present:—Mr. Justice Roe and Mr. Justice 
Jwala Prasad. 
Shaikh HBADUT ALI—P tatwtirr— 
o APPELLANT . 
versus ` 
MUHAMMAD FAREED AND OTHERS— 


Derenpants— RESPONDENTS. 

Mortgage —Consideration, presumption as to— Burden , 
of proof—Muhammadan Law—Alienation by mother 
as guardian of minor—Benefit of minor—Burden of 
proof—Alienation for paying off separate debt of 
minors brother, validity of-—Registration Act (XVI of 
1908), s. 35 (3)—Registrar’s power to register—Admis- 
ston by ewecutant of having signed on blank sheets, 
whether admission of execution. 

Where it is pleaded that no consideration ‘passed 
for a mortgage, the burden of proof is on the mort- 
gagor to establish it. Where the mortgagor makes 
a statement of fact which renders it probable that 
he executed the document without consideration, 
the onus is shifted on to the other side. The 
initial presumption, however, where the document 
is in the hands of the mortgages, is that consideration 
passed for it. [p. 57, col. 2.] 

Where a Muhammadan mother, as de facto 
guardian of her minor son, undertakes to alienate 
or encumber his property, the burden of proof is on 
the alienee or mortgagee to prove that the traw- 
action was for the benefit of the minor. The dis- 
charge of a debt of the minor's brother, who had no 
interest in the minor’s properties, is not for the 
minors benefit and an alienation effected for such 
a purpose is void as against the minor, unless accept- 
ed by him on his attaining majority. [p. 58, col. 2.] 

Mafazzal Hosain v. Basid Sheikh, 340. 36; 40. L. 
J. 485; 11 C. W. N. 71; Ram Charan Sanyal v. Anukul 
Chandra Acharjya, 84 C. 65; 11 C. W. N. 160; 460. L. 
J. 578, followed. 


A Registrar cannot register a document whose 
execution is vot admitted by the alleged executant. 
[p. 59, col. 2.] i 

Execution of a document consists in signing a 
document written out and read over and understood 
and does not consist of merely signing a name upon 
a blank sheet of paper. To be executed, a document 
must be in existence; where there is no document 
in existence, there cannot be execution. Where an 
executant clearly says that he signed on a blank 
paper and that the document which he had authorised 
isnot the document which he contemplated, the 
statement is a denial, not an admission c¥ execution. 
Lp. 60, col. 1.) . 

David Yule v. Ram Khelwan Sahai, 6 0. W. N. 
829, distinguished. 


First appeal froma decision of the Sub- 
ordinate Judge, Purnea, dated the 380th 
August 1913, ° : 

Mr. Nuruddin Ahmad, for the Appellant, 

Mr. Mustafa Khan, for the Respondents, 
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JUDGMENT.—The plaintiff in this case 
was one Ebadut Ali. He appears to*have 
been the agent of a family to whom had 
been given a ‘putn? grant of the property 
now in question. From time to time various 
members of this family took loans from 
Ehadut Ali, and on three occasions executed 
mortgages in his favour. The dates of 
these mortgages are, the 13th Jet 1306, for 
Rs. 2,500, by Mussammat Jharkhun and 
Muhammad Latif, corresponding in date 


e t the 28th May 1899; the 17th May 1900 


for Rs. 1,000 by Muhammad Latif alone, 
and the 15th October 1903 for Rs. 1,000 
by Musammat Jharkhun and her six 
children, Muhammad Fareed,- Muhammad 
Latif and four daughters. In this last 
mortgage there is a proviso, that the mort- 
gagee shall pay to the zemindar to protect 
the property from sale the rent due to the 
zemindar, and shall add to the sum for which 
the property is held in len all sums so 
paid to the zemindar with interest at two 
per cent. per mensem. 


The property mortgaged came into 
possessien of this family by a deed of 
giff, and on a previous litigation it has 
been found, that each member of this 
family holds a one-seventh share in the 
property. This finding has been accepted 
as defining correctly the rights of the 
mortgagors. _Ebadut Ali has a brother 
Nijabut. He, from time to time, has 
purchased approximately a nine-annas 
share in this property from Musammat 
Jharkhun and members of her family; and 
one Shillingford is in possession of 7 
annas, by virtue of purchases from other 


members of the family, and of a ‘dur- 
patni of the interest of the eldest son 
Muhammad Latif. Ebadut Ali now sues 


to recover his mortgage-money, and after 
adding the interest due on the various 
mortgages, and the sums alleged to have 
been paid eto the zemindar in payment of 


rent, and deducting therefrom nearly Rs., 


7,000 paid as interest, the total amount 
of his dues is said to be Rs. 11,970. 
In the lower Court no member of the 


mortgagors’ family contested the suit, nor 
did Nijabut enter into coritest., The only 


contest was that put forward by Mr. 
Shillingford, and the grounds of that 
contest were: firstly, that the mortgages 


. made for the 
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were void for want of consideration; 
secondly, that Nijabut was a ‘benamidar’ for 
Ebadut in the purchases made from the 
mortgagors of the right of redemption; 
thirdly that the mortgages had been 
extinguished by the enjoyment by Ebadut 
of the property as agent of the mortgagors 
and that he had placed to his own 
credit, from the funds coming into his 
hands on behalf of the mortgagors, a 
sufficient sum to redeem the mortgages; 
and lastly, that Mr. Shillingford was not 
required to redeem the mortgages to save 
his dur-patut interest in the property. 
These points were found in favour of the 
plaintiff Ebadut Ali. The only point upon 
which Ebadut Ali feels a grievance under 
the decree is, that no decree has been 
sale of the ‘dur-patnd’ 
to defray the mortgage-debt. Upon this 
ground he appealed and Shillingford filed 
a cross-appeal, taking for the most part 
the grounds urged in the lower Court. On 
the appeal coming on for hearing, Mr. 
Mustafa Khan for the appellant concedes 
that his appeal is without substance. 
The ‘dur-patni’ certainly cannot be 
sold, though it may be voidable at the 
instance of the auction-purchaser if the 
mortgage-debi is not paid. The appeal 
is dismissed with costs. 


Upon the cross-appeal we take in order 
the grounds urged in the lower Court. 
The firs: is, that no consideration passed 
under this mortgage. Where a document 
is in the hands of the mortgagee the 
presumption is that consideration passed. 
The first step in the throwing of the 
burden of proof upon the other side, is 
a statement of fact which might render 
it probable that the mortgagor would 
execute a mortgage without consideration, 
No such statement of fact has been put 
before us. There is nothing to suggest 
any temptation on the part of Muhammad 
Latif and the family of which he was 
the head to execute a document without 
consideration. We agree with the learn- 
ed Subordinate Judge that there is nothing 
to suggest that no consideration passed, 
and that we must accept the statement 
seb forth in the deeds themselyes that 
consideration did pass, 

The second point is, whether- Nijabut is 


w 


or 
yr 
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` the ‘bendmidar’ for Ebadut. Bəyond` the has been fully expounded in Mafazza’ 
fact that he is his brother, there is Hosdin v. Basid Sheikh (1) and Ram 


nothing on the record to suggest a ‘benam?’ 
transaction. The evidence of possession by 
Ebadut in the nine annas purchased is 
given by . witnesses entirely unreliable. 
There are only three of them, and two 
of them .are the brother and a debtor of 
Shillingford’s patwart, We agree with 
the conclusions arrived at by the lower 
Court, that there is nothing to show that 
Ebadut and Nijabut are the same person, cr 


‘that Ebadut has any interest in the equity 


‘of redemption. 

The third point for consideration is, 
whether in the appropriation to himself of 
the proceeds of this property Ebadut has 
recouped himself to the full of the mortgages 
onthe property. Here again we find our- 
selves in great difficulty owing to the paucity 
of the evidence uponthe record upon this issue. 
There is very little to show what is the actual 
value of the property. We know as a 
fact, that the family consisted of seven 
members, and they have apparently been 
living in some comfort since the date 
of the death of Goghan, by whom this 
deed of gift was made. It is obvious 
that large sums must have been paid to them 
from time to time by Ebadut. It is not 
suggested by themselves, that the whole of 
the amount dne under the mortgages has 
been paid up, and though we can see 
that itis very diffienlt indeed for a third 
party to show substantially how much has 
gone into the hands of Ebadut in satisfaction 
of the mortgages, and how much into the 
hands of the mortgagors for their 
maintenance, the burden of proof is on 
the third party to show that Mbadut 
has, from time to time, taken from the 
estate sufficient to clear off the mortgages. 
We find as a fact that there has not been 


-any payment beyond the payments admitted 


ao 


in the plaint. 

The next point, which does not seem to 
have been argued in the lower Court but 
which is obvious on the face of it in 
this Court, is, that there is nothing on 
the record to show that Fareed derived 
any benefit in this mortgage. He was 
a minor.at the time of the execution. 
The execution was made and admitted by 
his mother, The case-law on the subject 


Oharan Sanyal v. Anukul Chandra Acharjya 
(2). It is settled that where a Muhammdan ~ 
mother as defactv guardian undertakes to 


alienate or encumber her minor son’s 
property, the burden of proof is on the 
alienee or mortgagee to prove that the 


transaction was for the benefit of the 

minor. In the document itself it is” set 

forth that the money is being borrowed 

for the liquidation of a ‘debt due bye 
Muhammad Latif. Clearly the paying up 

of his brother’s debt, though a fine act, 
was a quixotic.act, not an actin itself for 

the benefit of the minor. Such a transaction 

could not be entered into by the mother, 

and is void against the minor unless acsepted 

by him on his attaining his majority. 
There is no evidence on the record of his 

having accepted the liability incurred by 

his mother. We hold that the mortgage 

does not cover the right, title and interest 

of the minor Fareed. We hold that it does 

cover the interest of Musammat Jharkhun and 

Muhammad Latif. How far it cowers ethe 

interest of the other four daughters will be 

considered in due course. 


The last point taken by the learned Vakil 
for the appellant is, that the account taken 
by the lower Court is on the face of it wrong, 
that it is an exorbitant and monstrous `ac- 
count, and that in equity this Court should 
interfere and re-arrange that account. We 
are put to great difficulty in this matter 
owing tothe supineness of the respondent 
in the lower Court. He does not seem 
to have troubled to appear before the lower 
Conrt’s officers to contest the account that 
was to be made. The result was that the 
account was made by those officers on the 
representations of the plaintiff only. We 
are asked to remand the case upon this point 
and to direct that a commission be issued 
for the taking of an account, that the 


- plaintiff be put to the proof of payments made 


to the zemindar, and to the proof also that 
these payments were made from his .own 
pocket and mot from the money which came 
into his hands from the profits of the estate, 
of which he was, on behalf of the mortgagors, 


(1) 84 O. 86; 4 O. L. J. 485; 11 ©. W. N. 71. 
(2) 34 0. 65;.11 C. W. N. 160; 40. L. J. 578; 
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the agent-in-charge. There is at the outset 
anerror in the account, inasmuch as for 
the second mortgage the interest is calculat- 
ed 14 per cent per mensem instead of at 4 
per cent. per mensen as set forth in the 
deed itself. There is also another patent 
error in these accounts, and that is, that 
‘they have all been mixed together and a 
joint account taken upon the three mort- 
gages. The dues on the three mortgages are 
totally dissimilar and must be calculated 

e separately. The first mortgage was executed 
by Jharkhun and Muhammed Latif jointly, 
the second was executed by Latif, and the 
third by the whole family. And in addition to 
this, the sums payable to the zemindar are 
not to be added to thesums due on the Ist 
and 2nd mortgages, but only to the sum 
due on the 3rd mortgage. It is clear that 
there must be are-making of the account. 
In the re-making of that account we give 
the respondent leave to enter an appearance 
before the lower Court, and make such 
representations with regard to the making of 
that account as he may be advised to make. 
The decyee of this Court will be only for the 
taktng of an account. It will be left to the 
lower Court to proceed with the suit from 
that point. After making the account in 
accordance with the final decision of this 
ease, the Court of the Subordinate -Judge 
will direct that three months from the date 
of the completion of the account, the mort- 
gaged property will be put upto sale, if the 
{ull amount due shall not have been paid. 

It is suggested by the learned Vakil for 
the appellant, that inasmuch as Nijabut 
is the brother of Ebadut, therefore, the 
provisions of the last clause of section 60 of 
the Transfer of Property Act do not apply, 
and that in equity an order be made that 
Shillingford be allowed to redeem his own 
share in the mortgeged property without 
redeeming tbe whole mortgage. In this 
contention there does not seem to us to be 
any substance whatsoever. 

The final point to be considered is, what 
rights, titles and interests have been mortgag- 
ed by the deed of the 15th October 1903. It 
is‘'admitted that the right, title And interest 
of Najibun, that is, a one-seventh share in 
the property, had been purchased by Shilling- 
ford on adate prior to the execution of 
the mortgage of 1903. Certainly the 
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mortgagee has no lien on Shillingford’s 


interest in that share. The interest of 
Fareed, as we have already stated, is 
exempt. 


Lastly, we have to consider whether there 
is a lien on the interests of the three other 
sisters. On page 22 of the paper-book, we 
read an endorsement by the Officiating Sub- 
Registrar who registered this document: 
“The last four executants, namely the 
daughters of Musammat Jharkhun, begged 
it to be noted that the signatures and marks 
had been obtained on blank paper on the clear 
understanding that no mention should be 
made in the papers of any previous transac- 
tion made by their mother and brother 
with the claimants.” . 

In our view this was not an admission of 
execution. There having been no admission 
of execution, the Registrar had no jurisdic- 
tion to register the document. The document 
is, therefore, to be regarded as unregistered. 
But in arriving at this conclusion, we are - 
faced with the difficulty that in the case of 
David Yule v. Ram Khelwau Sahat (8), the 
Divisional Bench of the Calcutta High 
Court held that “the Sub-Registrar had 
jurisdiction to register the deed. There 
was no defect in his jurisdiction. When 
Baijnath Sahai admitted his signature to 
the deed, the Sub-Registrar was entitled 
to regard this as an admission of 
execution and accordingly rightly registered 
it. Further on the merits we do not 
believe shat Baijnath was telling the truth 
when he said hé merely signed his name on a 
blank sheet of paper. The plaintiffs have 
adduced abundant evidence to prove that 
the bond was written on the paper before 
Baijnath signed it.” We should have felt 
obliged to refer this matter to a Full Bench 
if the judgment had ended with the words 

“when Baij Nath Sahaiadmitted his signa- 
ture to deed, the Sub-Registrar was entitled to 
regard this as an admission of execution and 
accordingly rightly registered it.” But the 
case was not decided solely upon that point; 
there was a definite finding of fact that 
Baijnath Sahai was not telling the truth 
when he said that he had signed his name 
on blank paper. In whatterms he admitted 
bis signature is not stated; from the judgment 


(8) 6 0. W. N. 329, 


` 


` 


- | contemplated, the statement is a denial, 
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and from the head-note it appears that in 
addition to the signature was an endorsement 
in the executant’s own handwriting: “The 
mortgage-bond for Rs. 21,750 on acount 
of hundisexecuted by me is correct.” We 
have it in the case before us now from the 
_ Registrar’s endorsement itself, that there 
was a direct denial of execution of the docnu-. 
ment as drawn up. In our view, execution 
consists in signing a documént written out 
and read over and understood, and does not 
-consist of merely signing a name .upon a 
blank sheet of paper. To be executed a 
document must be in existence; where 
there is no document in existence there 
cannot be execution. But thisin the present 
. case is not the whole.point. Where an 
executant clearly says that be signed on blank 


.-paper and that the document which he bad , 


authorized is not the document which he 
not 
an admission, of execution. The facts of the 
case of David Yule v. Ram Khelwan Sahat 
(3) are clearly: distingnishable from those 
of the present case. The Registrar was 


required by section 35, clausé (3), to refuse 


to register the document as to- the 
four ladies denying, and register it only 
as to the persons admitting execution. We 


must regard the document as registered only 
as regards Musammat Jharkhun ard Muham- 
mad, Latif, snd unregistered as to the other 
four ladies. It 
interests which passed under the mortgage - 
are the interests of Jharkhun and Latif only, 
that Shillingford as dur-patnidar has a 
right to redeem these interests, 
fails to redeem those interests, the dar-paint , 
which he has taken subsequent to the mort- 
gage is voidable atthe instance of the auc- 
‘tion: purchaser. . 


. We note before concluding this judgment 
that the Court-fee is Rs. 10.. This fact was 
_ brought to our notice at the conclusion of 
“the appeal; we should otherwise have refused 
_ to hear the learned Vakil for the respondents ' 
until the proper Court-fee had been paid. 
Inasmuch as the matter had been heard at 


_ some length before the fact was brought to 


our, notice we allowed the hearing to - 
continue, but we direct the Registrar to take 
measures to secure that no decree be drawn 
up in the respondent’s favour upon his cross- 
appeal, until such Court-fees as he as taxing 
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follows, therefore, that the - patnidar under the same zemindar, and such title is 


` conveyance. 


that if he’ 


> ° 
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officer may assess. have been paid. by the 
respondent upon his cross-appeal. ,If these 
fees are not paid within 15 days of the ‘date 


-of his assessment the appeal will stand dis- 


missed with costs. If the Court-feesare paid 
within time the cross-appeal will be: decreed 
in paré in accordance with this judemént, 


each side bearing his own costs. į S 


Appeal. dismissed; Cross-appeal partly decreed. 
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CALCUTTA HIGH COURT.. 
Letters Patent Apprat No. 28 or 1915, 
May 19, 1916. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir Asutosh 

Mookerjee, KT. . 

How’nte MAHARAJA ÅADHIRAJ SIR BIJOY 
_CHAND MOHATAB BAHADUR— 
Derenpant No. 1—APPELLANT 
versus 
ISWAR CHANDRA DAS axb OTHERS- 


DEFENDANTS ~ RESPONDENTS. 

Landlord and tenant--Adverse possession of tank, 
essential elements of—Tenant’s adverse ‘possession 
against- another tenant of same landlord, when affects 
landlord, ; 


A patnidar can, by adverse 
title to a tank covered by the patni 


possession, acquire 
of another 


“good and valid against the zemindur when he 
acquires the patni interest of the latter by a private 
[p. 61, col. 2; p. 63, col. 2.] 


Sonet Kooer v. Himmut Bahadoor, 1 C. 891; 25 W. 


R, 239 (P.C.); 3 I. A. 92; Gobinda Nath Shaha Chow, 


dhry v. Burja Kanta Lahiri, 25 ©. 460, referred to. 

Per Mookerjee, J. — Though mere appropriation 
of fish from a tank may not necessarily constituto 
adverse possession of the tank, a very different intor- 
pretation must be placed upon acts of an obviously 
proprietary ‘character, such as the sub-letting, mort- 
gaging or re-excavation of the tank or the expendi- 
ture ‘i arga sums in clearing silt out of it, 
col. 1 

Bhaskar appa v. Collector of North Kanan a, 3B. 452, 
Venzatrama Aiyar v. Secretary of State ra India, 
5.Ind. Cas, 118; 20 M. b. J. 14; 33 M. 862; 7 M. L. T, 
139, referred to. 


Letters Patent Poesy against the decree 


of Mr. Justice . Sharfaddin, dated the 16th 
February 1915, in Appeal from KAPAN 
Decree No. 3839 of 1912. 


Babus Basanta Kumar Bose 
Behary Ghosh, for the Appellant, - 


an Bepin 


[p. 68, 


4 
Vol. XXXV] ' INDIAN 
BIJOY CHAND V, ISWAR SHANDRA DAS 


Babus D. N. Chackravarty and Jogendra 
Kumar Dey for Babu Basantia Behari 
Mukerjee, for the Respondents. 

JUDGMENT. 


Sanperson, C. J.—In this case the appeal, 
in my judgment, must be dismissed for the 
following reasons: it is necessary to state ths 
facts shortly: —The action was brought by the 
plaintiffs for the purpose of obtaining a de- 
claration that they were entitled to the tank 
in question, and that a writ of possession 
should be granted to them. On the other 
hand, the defendant No. 1 set up three 
points: First, that the evidence adduced by the 
plaintiffs “about the possession of the tank 
should not be believed; secondly, that, even 
if believed, the possession was not of such a 
character as to show that it was adverse to 
the defendant No. 1; and thirdly, that before 
the defendant No. 1 acquired the patni tenure 
_of Lot Baisgram the possession of the plaint- 
iffs and their lessors was not adverse to him 
as Mauza Kamalpur was held by patnddars 
under the Maharaja of Burdwan. It appears 
that there were two patnidars, whose patnis 
were adjoining, the Hazrahs on the one hand 
and Gisbourne & Co. on the other, both 
holding under the same Maharaja, the de- 
fendant No. 1. It has been found, and we 
cannot go behind that finding of fact, that 
the land in question was originally included 
in the Gisbourne & Co.’s patni, but that the 
Hazrahs had annexed the land upon which 
the tank was situated and they let it to ‘the 
plaintiffs, and it has been found that the Haz- 
rahs and their tenants, the plaintiffs, had 
been in adverse possession as against the 
patnidars, Gisbourne and Oo., for the neces- 
sary number of years. 

Now the first point which I intend to deal 
with is the last one which I have mentioned, 
namely, that before the defendant No. 1 
acquired the patni tenure of Lot Baisgram 
the possession cf the plaintiffs and their 
lessors was not adverse to him as Mauza 
Kamalpur was held by patnidars under the 
Maharaja of Burdwan. I do not think myself 
that there is anything in that point, for this 
reason: The adverse posseSsion | which is 
relied upon by the plaintiffs was not against 
the Maharaja at all, it was really against the 
patnidars Gisbourne & Co. They had allowed 
the plaintiffs’ lessors to annex this land—TI 
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am assuming for the moment that the pos- 
session was sufficient and for the necessary 
number of years. 

Now, if this had been a question as 
between the lessor and the lessee, and tho 
patnidars had been in the position of au 
ordinary lessee in England, there might have 
been some difficulty, and the lessee might not 
have been able to create any interest in the 
land or allowed any interest to be created in 
the land leased to him, which could bind 
the lessor’s free hold. That is, however, a 
different question from that now before us, 
because the putnidars, Gisbourne & Co., 
held a permanent and heritable tenure 
which they had power to alienate, and, 
therefore, if they had in fact alienated this 
tank to the plaintiffs’ lessors, that would have 
been within their power. Instead of an alien- 
ation taking place, Gisbourne & Co., the 
painidars, had allowed the plaintiffs or their 
lessors to take adverse possession, the effect 
of which has been to create an interest 
just the same as would be the ease if it had 
been conveyed by the patnidars. Therefore, 
as between the two sets of patnidars, the - 
plaintiffs or their lessors obtained a title to 
the tank in question as against the patnidlars 
Gisbourne & Co. Then what happened is 
that Gisbourne & Co. sold their patni interest 
to defendant No. 1. Now what had they 
got to sell? They had their patni, less the 
tank the right to which they had lest by 
allowing the plaintiffs and their lessors to 
obtain a right by adverse possession: To put 
it quite shortly, they had not at that time 
any interest in the tank which they had the 
power to convey to defendant No. l and, 
therefore, defendant No. 1 obtained no title. 
Jt was urged yesterday by the learned Vakil 
that when they sold their patni interest they 
relinquished all their right. It was put by my 
learned brother what did they relinquish ? and 
I put the question how could they relingaish 
a right which they had not got-—-how could 
they relinquish a title to the tank which they 
had not got? Therefore in my judgment 
defendant No. 1 obtained no title to the tank 
at all under that conveyance. The plaintiffs 
‘having obtained that title, they were entitled 
to the declaration which they asked for and 
also a decree for possession. 

Then itis said that the possession which 
the plaintiffs had, was not of sufficient cha- 
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racter to substantiate such adverse possession 
as is necessary. Now I take what the learned 
Subordinate Judge said at page 18, “Con- 
sidering the whole evidence, I am perfectly 
satisfied that the plaintiffs exercised acts of 
possession in the tank publicly and openly 
and continually since 1290, asserting that 
they held the tank under the Hazrahs,” and 
that is a statement which is equivalent to 
an allegation that they had exercised this 
right of possession mec ri, nec clam, nec 
precario, asserting their right to the tank, 
asserting it openly and continuously and 
without interruption: ‘and it appears that 
the acts upon which tbe learned Judge relied 
are such acts as these, fishing in the tank, 
letting out the fishing to other people, mort- 
gaging the tank, which means mortgaging 
the soil on which the water rests. I must 
say I do not see how the learned Judge of 
the first Appellate Court could come to any 
other conclusion upon the facts than that to 
‘which he did. In my opinion, the acts of 
possession were of sufficient character to 
justify the decision. 

For these reasons I think that this appeal 
should be dismissed with costs. . 

MOOKERJER, J.—I agree- that the decree 
made by the Courts below in favour of the 
plaintiffs must be affirmed. 

The plaintiffs instituted this suit on the 
15th December 1909 for declaration of their 
title to a tank, which had been attached 
under section 146 of the Criminal Procedure 
Code onthe 8th January 1907, Their case 
was that they held the tank under a lease 
granted to them on the 24th September 
1883 by the Hazrahs, who were in possession 
as painidars of Dubrajpur, under the Ist 
defendant. 
peaceful occupation till 1906, when the 
‘officers of the lst defendant forcibly caught 
fish from the tank and disturbed their pos- 
session. The lst defendant stated that the 
tank was not included in the patni of 
“Dubrajpur held by the Hazrahs under bira 
but was comprised ina patni Baisgram held 
under him by Gisbourne & Cc. He further 
alleged that he had on the 25th November 
1899 purchased the patut right in Baisgram 
from Gisbourne & Co. and was consequently 
entitled to take possession of the tank. 

The Courts concurrently found that the 
‘tank was included in the patni of Baisgram 


They alleged that they were in - 
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held by Gisbourne & Co. and not in the putni 
of Dubrajpur held by the Hazarhs. But 
they have also found that, from before 1883, 
the Hazrahs had taken possession of the tank 
as included in their patni of Dubrajpur 
and that fromthe 24th September 1884, 
the plaintiffs had been in occupation thereof” 
as tenants under the Hazrahs on the basis 
of the lease previously mentioned. In this 
view the Courts below have held that 
the plaintiffs had acquired a good titlee. 
to the tank in dispute by adverse posses- 
sion, and that consequently they were 
entitled to a decree for declaration of title 
and recovery of possession as against the lst 
defendant. 

On the present appeal that decree bas 
been assailed on two grounds: first, that 
the acts exercised by the plaintiffs in respect 
of the disputed tank did not constitute 
adverse possession and were not sufficient 
to extinguish the title either of Gisbourne & 
Co., or of the Ist defendant, and, secondly, 
that even if these acts constituted adverse 
possession, they were of no avail as agginst 
the Ist defendant, who, it hasbeen argued, 
would not as proprietor be affected by adverse 
possession so long as the patni of Gisbourne 
*& Co. was in full operation. 

As regards the first point, the appellant 
has argued that the act of catching fish 
ina tank does not constitute adverse posses- 
sion of the tank, though possibly the person 
who catches fish may acquire a prescriptive 
right to fish in the tank. It appears, 
however, that not only was fish caught from 
the tank by the plaintiffs but that the tank 
was actually snb-let, mortgaged and re- 
excavated by them. Tt cannot be disputed 
that these were acts of possession in asser- 
tion of ownership. As was laid down in the 
case of Bhaskarappa v. Collector of North 
Kanara (1), the essential elements of 
possession are a fixed, definable #nd exclusive 
occupation present to the perception of the 
parties. In the case before us, there can 
be no doubt thatthe plaintiffs claimed the 
land on which the tank stood as their 
leasehold interest under the patni of the 
Hazrahs, sand, in assertion of such right, 
let it out to sub-tenants from time to time, 
mortgaged it and re-excavated it. lt cannot 


‘ NA 1 ‘ 
Vol. XXXV] ° 
BENI PRASAD V, LAJJA RAM.’ 


be seriously contended fora moment that 
these acts could be interpreted as assertions 
of a mere right cf fishery. As observed in 
Vencatrama Atyar v. Secretary of State for 
India (2), althongh the mere appropriation 
(of fish from a tank may not necessarily) 
constitute adverse possession, a very differ- 
ent interpretation must be placed upon 
acts ofan obviously proprietary character 
such asthe expenditure of large sums in 
clearing silt ont of the tank. In my 
opinion, the Subordinate Judge properly 
held that the possession of the tank by 
the plaintiffs was adequate in continuity, 
in publicity and in extent to show that 


it was adverse to the owner. The first 
contention of the appellant consequently 
fails. 


‘As regards the second point, it may be 
conceded that there are expressions in the 
judgment cf the Subordinate Judge to 
which exception may he taken, for instance, 
the statement that the possession of the 
plaintiffs was adverse possession against the 
frs defendant up tothe year 1899, The 
title of the first defendant by purchase did 
not acerue till the 25th November 1899. 
Up to that date, the possession of the 
plaintiffs was unquestionably adverse to 
Gisbourne & Co., the patnidars of Baisgram 
but it could not be described as adverse 
possession against the !st defendant. In 
fact, atthat time, the plaintifis professed 
to hold the tank as lessees under the 
Hazrahs who were patnidars of Dubrajpur 
under the Ist defendant himself. But 
although the view indicated by the Sub- 
ordinate Judge in the passage mentioned 
may not be sound the question still arises, 
whether the Ist defendant has acquired 
by his purchase from Gisbourne & Oo. a 
title which enables him to resist success- 
fully the claim of the plaintiffs P Now, 
the facts @lready stated show that before 
the 25th November 1899, the plaintiffs had, 
by adverse possession against Gisbourne & 
Co., commencing from at least the 24th 
September 1883, acquired a gqod title as 
against them : in other words, the encroach- 
ment by the plaintiffs had accrued to the 
benefit of their landlord and had resulted 


(2) 5 Ind. Cas, 118; 20M. L. J. 74; 7 M. L. T. 189; f 
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in the annexation of the tank to the patni 
of Dubrajpur. The true position, then 
on the 25th November 1899, was that 
Gisbourne & Co. had lost title to the tank 
as patnidars and the Hazrahs had acquired 
an indefeasible title therein by the 
operation of section 28 of the Indian Limit- 
ation Act. Consequently, the conveyance by 
Gisbourne and Co. in favour of the Ist 
defendant, although intended to transfer 
their entire interest as patnidars of Bais- 
gram, operated in law in respect of such 
lands only as still remained in their occu- 
pation. The Ist defendant, accordingly, 
did not acquire by his purchase any title 
tc the tank in dispute. Consequently, he 
cannot successfully resist the claim of the 
plaintiffs, who are entitled to have a 
decree, as against him for declaration of 
title and recovery of possassion. His posi- 
tion might have been very different if he 
had acquired the patni, which, be it 
observed, is a permanent interest [Sonet 
Koser v. Himmut Bahadoor(3)] not by private 
purchase from Gisbourne and Co. but at a 
sale under the Patni Regulation or in 
execution of a decree for arrears of rent. 
The view I take is supported by the decision 
in Gobinda Nath Shaha Chowdhry v. Surja 
Kanta Lahiri (4), butit is necessary to add 
that no question arises in tbis litigation as to 
the legal effect of the incorporation of this 
tank into the patni of Dubrajpur held 
by the Hazrahs and we do not decide what 
rights and remedies, if any, the Ist de- 
fendant may as superior proprieter have 
acquired as against the Hazrahs. 
Appeal dismissed, 
(3) 10. 391; 25 W. R. 239 (P. C.); 3 T. A. 92, 
(4) 26 C. 480. 5 
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Guardian, gross negligence of—Fraud and negligence, 
no proof of—Suit, maintainability of. 


It is possible for a minor, where his guardian has, 


conducted his case with gross negligence, to come to 
the Court and seek relief by way of review of 
judgment. [p. 64, col. 2.} 

If it be sought to set aside a decree obtained 

geainst an infant properly made a party and pro- 
perly represented in the caso andif if he sought to 
do this by a separate suit, the plaintiff” in such a 
suit can only succeed upon proof of fraud or 


collusion. [p, 64, col. 2.] 
Second appeal from the decision of the 
District Judge, Agra, dated the 7th 


November 1914. 
Mr, L. M. Banerji, for the Appellants, 
Mr. Narain Prasad, for the Respondent. 


JUDGMENT.—This appeal arises out 
of a suit in which the plaintiff in effect 
sought to set aside a decree which had been 
obtained by Debi Prasad. Debi Prasad’s 
suit was based on the following allegations. 
He said that Lajja Ram awed a debt to one 
Ram Singh, that a creditor of Ram Singh 
had attached this debt and sold it in execu- 
tion of a decree obtained against Ram Singh 
and that he (Debi Prasad) was the auction- 
purchaser of the debt. At the time that 
Beni Prasad brought his suit Lajja Ram 
was “technically” a minor. His mother 
had been appointed his guardian under the 
Guardians and Wards Act. On this account 
the attainment of majority by Lajja Ram 
was postponed from the period of 18 years 
(according to Hindu Taw) to the special 
period of 21 years prescribed by the 
Guardians and Wards Act. Beni Prasad 
accordingly sued Lajja Ram through his 
certificated guardian who, atthe time of the 
institution ofthe suit, was the defendant 
No. 2, one Tikait Narain. The allegation im 
the plaint in the present suitis that Tikait 
Narain colluded with Beni Prasad and did 
not plead limitation, that if limitation had 
been pleaded it would have been found 
that the alleged debt due by Lajja Ram to 
Ram Singh would have been barred by 
limitation, that the result of not pleading 

_limitation was that Beni Prasad got a 
decree. It is this decree which the plaintiff 
seeks to set aside, having now come of age. 

The Court of first instance dismissed the 
plaintiff’s suit, The lower Appellate Court 
remanded the case fora finding on certain 
issues. The first issue was whether the 
plea of limitation could have been raised. 
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The second issue was whether there had 
been collusion between Beni Prasad and 
the minor’s guardian. The Court founl 
that the plea of limitation might have 
been raised but that there was no collusion 
or frand. On the return of the findings 
the District Judge granted the plaintiff a 
decree, He dogs not iu any way find fault 
with the facts found by the Subordinate 
Judge upon the issues remanded, but he 
was of opinion that where it was shown 
that the plea of limitation might bave 
been raised, the mere fact that it was not 
raised entitled the plaintiff to have the 
decree set aside. No doubt it is possible 
for a minor, where his guardian has conducted 
his case with gross negligence, to coms to 
the Court and seek relief by way of review 
of judgment. No doubt also a minor is 
entitled by a separate suit to setasidea decree 
that has been obtained against him by 
fraud. The present proceeding is a separate 
suit and we entirely agree with the remarks 
of Field, J., in the case of Raghubar Dayal Sahu 
v. Bhikya Lal Misser (1): At page 76 thelearn- 
ed Judge says: “If it be sought to set aside a 
decree obtained against an infant properly 
made a party, and properly represented in 
the case, and if it be sought to do this by a 
separate suit, I apprehend that the plaintiff in 
such a suit can only succeed upon proof of 
fraud or collusion.” Let us consider for a 
moment the facts of the present case. Tikait 
Narain was the certificated guardian „of the 
minor, that is to say, he was the guardian 
appointed by the District Judge previous to 
the institution ofthe suit and probably on 
the application of the minor’s mother or 
the minor himself. Lajja Ram was a minor 
technically only. Had it not been for the 
fact that a guardian had been appointed by 
the Court, he would have reached his full 
age a considerable time before the institu- - 
tion of the suit. Lajja Ram had property 
and there was no reason why he himself 
should not have put forward, and instructed 
the Pleader to put forward, every plea and 
every circumstance which would have 
enabled him successfully to defend the suit 
brought by Beni Prasad. The allegation 
against thé guardian is that he neglected 
to plead limitation. There is no evidence 


(1) 32 C. 69. 
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of any kind to connect Beni Prasad with the 
omission of the guardian to plead limitation. 
Furthermore, the plea of limitation is one 
to which effect can be given even though 
not pleaded. The Court is bound to give 
effect to the provisions of the Limitation 
Act of its own’ motion. “Therefore, not- 
withstanding the omission to plead limit- 
ation the facts and circumstances could 
have been given at the trial, In our 
“ opinion there was no evidence’ from which 
the Court could infer collusion “on behalf 
of Beni Prasad. If the view taken by 
Field, J., in the case to which we have 
referred is correct, this in itself is sufficient 


“ground for dismissing the plaintiffs suit. . 


Even if we were to hold thata.minor can 
avoid a decree by a separate suit solely on 

the ground of the gross negligence of his 
~ guardian, we do not think “under the 
circumstances of this case any such 
negligence has been established, bearing in 
mind in particular the fact of*the age of 
Lajja Ram who, the learned Subordinate 


Judge says, was a very intelligent young man. - 


We think the view taken’ by. the Subor- 
dinate Judge was correct and that his decree 
should be restored. We accordingly allow 
‘tthe appeal, set aside the decree of. the 
learned District Judge and restore the decree 
of the Court of first instance with costs, in- 
cluding in this Court fees on the‘higher scale. 


Appeal allowed, 
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DerenpaNt—ResponDEntT. 
” Civil Procedure Code (Act Y of 1908), s. 2 (2), 0. 
IX, rr. 8, 9—‘Admits the claim or part thereof,’ meaning 
of— Trial of suit - Default of plaintif —Remedy—Costs 
—Admission by defendant as to liabilitye for part of 
amount sued—Decree of part and dismissal of rest of 
claim, whether amounts to decree—Appeal. 

Adecree for part of a claim, which alone was 
admitted by the defendant, and the dismissal of the 
rast on plaintiff's default of appearance ‘under Order 
IX, rule 8, is a decreas within the meaning of section 2 
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(2), Civil Procedure Code, and is appealable. [p. 66 
col. 1; p. 67, col. 1.] 

The ‘claim or part thereof’ which a defendant may 
admit under Order IX, rule 8, Civil Procedure Code, 
must be the claim as laid down in the plaint and for 
‘the‘amount stated therein and not simply of the 
cause of action. [p. 67, cols. 1 & 2.] 

At the hearing of a suiton a bond for Rs. 90 
plaintiff was absent. Defendant admitted execution, 
but pleaded that he extinguished the liability by 
work and labour done for plaintiff with the exception 
of Rs. 10. The Munsif gave a decree for Rs. 10 and 
dis missed the rest of the claim under Order 1X, rule 
&, Civil Procedure Code: 

Held, (1) that the part dismissal of the claim wasa 
‘decree’ and was appealable; [p. 66, col. !; p. 67, col. 1.] 

(2) (Seshagiri Aiyar, J., dubitante)—that the plea 
of the defendant was a case, within the rule of Order 
IX, rule 8, Civil Procedure Code, of admitting a part 
of a claim and was neither a plea of set-off nor. of a 
cvunter-claim. [p. 56, col.’2.] : 

Per Coutts Trotter, J.—~Wherea Court decrees tle 
admitted part of a claim and dismisses the rest of 
it under Order IX, rule 8, Civil Procedure Code, the 
entire adjudication is a decree and must be so treated. 
The same adjudication, the same document, cannot be, 
as to part of it, a decree, and as to another part of 
it, something else, -[p. 66, col. 1.] 

‘The words ‘admits the claim or part thereof’ in the 
said rule apply toa case where, on examining the 
plaint and the defendant’s admission in the written 
statement, it can be considered that he, there’ and 
then, agreed to pay the moneyor to submit to the 
relief claimed in the plaint. [p. 66, col. 2.] 

Armour v. Bate, (1591) 2 Q. B. 233, 60 L.J. Q. B. 

~433; 65 L. T. 187; 39 W. R. 546, referred to. 

As a rule, a plaintiff ought not to be shut out from 
the judgment seat where costs will afford a sufficient 
protection to the defendant as against the plaintiff 
whois guilty of some technical error or mistake. 
[p. 66, col 2.] 

Per Seshagiri Atyar, J.—Section 2, clause 2, Civil 
Procedure Code, applies only. to total dismissals of 
suits a default and not to partial dismissals. [p. 67, 
col, 1. 

The word ‘claim’ in Order IX, rule 8, is not neces- 
sarily synonymous with the amount sued-for. It may 
refer to the right litigated, irrespective of the 
arithmetical figure stated in the relief column. The 
fact that the burden of proofis on the defendant 
will not enable the plaintiff to get a decree in a case 
under Order IX, rule 8, Civil Procedure Code, if there 
was no admission of the right sued for. [p. 67, col. 1.] 

Second appeal against the decree of the 
District Court, Salem, in Appeal Suit 
No. 123 of 1913, preferred against that 
of the District Munsif, Krishnagiri, 
in Original Suit No. 316 of 1913. 

Mr. B. Somayya, for the Appellant. 

- Mr. T, M. Krishnaswami Atyar, for the 


Respondent. 
JUDGMENT, 
Goorrs TROTTER, J—In this case the 
plaintiff failed to appear in the District 
Munsifs Court on the day which had 
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been fixed for the hearing of the suit, 
but the District Munsif found that the 
defendant was there. The defendant had 
by his pleadings admitted the execution 
of the bond on which the suit was brought 
and had admitted receipt of the principal 
sum made payable under it, but pleaded 
that by an arrangement he was allowed 
to work for a long period of years without 
wages under the plaintiff and in that way 
he had extinguished the whole debt except 
Rs. 10. In those circumstances the District 
Munsif acted under Order IX, rule 8, of 
the Code of Civil Procedure. He gavea 
determination to the effect that the plain- 
tiff should have a decree for Rs. 10 and that 
his suit as to_ the remainder should stand 
dismissed. 

It is contended before us for the respondent 
that the latter part of the determination was 
not a decree, although the former portion of 
it admittedly was, but was an order and 
nothing more, and that accordingly rule 9 of 
Order LX had to be availed of, where a special 
procedure is enacted giving a special remedy 
of setting aside orders dismissing suits for 
default of the plaintiff’s appearance. That 
looks plausible, because rule 9 says: “Where 
a suit is wholly or partly dismissed...,.,the 
plaintiff shall be precluded from bringing 
a fresh suit...... But he may apply for an 
order to set the dismissal aside”, and so 
forth. That undoubtedly leads to the 
conclusion that the dismissal under Order 
IX, rule 8, isto be treated as a dismissal 
for default whether if be of the whole 
suit or part of it, and in neither case is 
it to be regarded as adecree. Reference 
is made to the definition in section 2 of 
a decree which expressly excludes any 
order dismissing a suit for default. As 
I say, that is a tempting view of the 
matter, but I cannot bring myself to 
think that the same adjudication, the same 
document, can be, as to a part, a decree and 
as to another part of it, something else. 
` It appears to me that so soon as you 
have a decretal portion of a pronouncement 
of a Court of Justice, the ‘whole of the 
pronouncement is a decree and must be 
so treated. I, therefore, treat it as a decree 
within the meaning of the Code. That 
being so, there is a right of appeal. 


_ Another point that arose was this: It 
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was argued’ that the earlier portion of 
the words in rule -8 “unless the defendant 
admits the claim, or part thereof,” applied 
here and this was a case of admitting a 
claim, reserving a right which was either 
to be considered as a set-off or a counter- 
claim, and was not a case within the rule 
of admitting a part of a claim, because 
it was, said the defendant admitted the 
whole claim subject to his right to recoup 
himself in some other form. I do not 
think that is correct. I think that the 
words “admits the claim or part thereof” 
apply to a case where, on examining the 
plaint and the defendant’s admissions in 
the written statement, it can be considered 
that he, there and then, agreed to pay 
the money or to submit to the relief 
claimed in the plaint. I am confirmed in 
that opinion by the decision in Armour v. 
Bate (1), a determinaticn by a very strong 
Court on Order XXXVI, rule 32, of the 
Rules of the Supreme Court which 
corresponds to the rule we are considering. 
However, whether that view is fight, or 
wrong does not matter, because in the 
special circumstances of this case J am not 
prepared to say that the plaintiff should 
not be allowed on the merits to come up 
on appeal here, because I see , the suit 
proceeded with a rapidity which for this 
country must almost be regarded. as . 
dazzling. The plaint was filed on the 18th 
June, the hearing and the whole determina- 
tion of the matter took place on the 30th, 
and I think it may very well be that the 
plaintiff and his legal advisers had no time 
to make themselves ready with their case. 
I always take the view, whenever I 
possibly can, that a plaintiff ought not to 
be shut out from the judgment seat where 
costs will afford a sufficient protection to 
the defendant as against the plaintiff who. 
is guilty of some technical error or mis- 
take. This is not a case of a plaintiff who 
allows litigation to drag on and constantly 
applies for adjournments, a thing with 
which we ?’are so familiar. As I said, any 
remissness on the part of the plaintiff in 
this case *may be taken to be amply cured 
by the payment of costs. We set aside 


(1) (1891) 2 Q. B. 233; 60 L J. Q. B. 433; 65 L 
T, 187; 39 W. R, 546. 
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the judgments of both the Courts below 
and send back the case to the Court of 
first instance for being tried and disposed 
of according to law. The plaintiff will pay 
the whole of the costs incurred by the 
defendant up to date, 

SESHAGIRI Atyar, J.—I agree. I am unable 
to agree with the contention of Mr. Seshagiri 
Sastri that the decision of the Munsif is not 
covered by the definition of the term 

decree.” Undoubtedly there was a decree 
Sn favour of the plaintiff for Rs. 10; his 
claim to the extent of Rs. 80 was disallowed. 
As regards the disallowed portion I fail to 
see how that is not an adjudication denying 
the right of the plaintiff to recover that 
amount. I, therefore, think that the con- 
clusion come to by the Munsif was a decree. 
Hence there is a right of appeal, unless there 
is a positive provision of law against giving 
that right. Section 2, clause (2), in my opi- 
nion, applies only to total dismissals for 
default and not to partial dismissals of this 
kind. I am strengthened in this view by the 
language employed by the Legislature in 
describing Order IX, rule 9. I, therefore, 
think that there is an appeal. 

Upon the question whether the admission 
as to the liability to pay Rs. 10 comes under 
the expression “admits the claim or part 
theréof” in Order IX, rule 8, I have some 
‘doubts. The word “claim” is not necessarily 
synonymous with the amount sued for. It 
may refer tu the right litigated, irrespective 
of the arithmetical figure stated in the relief 
column. As I read the written statement, 
I regard it as an admission of the right liti- 
gated under the mortgage coupled with a 
claim to a set-off as regards the sum of Rs. 80. 
In that viéw, I would have held that the 
whole amount was admitted, and that the 
burden of proving that there had been a dis- 
charge to the extent of Rs. 80 was upon the 
defendant, The decision in Armour v. Bate 
(1) quoted “by Mr. Seshagiri Sastri has 
rendered it unnecessary to consider this ques- 
tion any further. Lord Esher in that case 
held that the fact that the burden of proof 
was on the defendant would not enable 
the plaintiff to get a decree if there was no 
admission of the right sued for. Impliedly 
this seems to amount to a pronouncement 
that the claim to be admitted must be the 
claim as laid down in the plaint and for the 
amount stated therein, and-not simply of the 
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cause of action. On the question as to 
whether the Appellate Court should not have 
given the plaintiff an opportunity of proving 
his case, it seems to me that there has been 
speedy justice with a vengeance ir this case. 
Within thirteen days of the filing of the 
plaint, every stage in the suit had been 
rushed through; and we find that on the 
thirteenth day the plaintiff was not allowed 
an opportunity of proving his case and his 
claim was dismissed. In these circumstances 
I think this is a case in which an opportunity 
should be given to the plaintiff to prove his 
claim. 

On the question of costs, I entirely agree 
with my learned brother. It was the failure 
of the plaintiff to have his Pleader ready to 
go on with the case at the hearing that led 
to the dismissal, I think that on the plaintiff 
paying tke costs incurred up to date the suit 
should be restored to file. Three weeks’ time 
from the date of the ascertainment of the 
costs payable or four weeks from now, which- 
ever is longer, will be allowed to plaintiff for 
payment of the costs. The defendant may 
be allowed to pay the Court-fee on the 
set-off. 

Appeal allowed; Case sent back. 


VRP. 





PUNJAB CHIEF COURT. 
Ssconp Crvin APPEAL No. 3488 or 1915. 
March 6, 1916. 

Present:—Sir Donald Johnstone, Kr., Ohief 


Judge. 
ASA RAM—P.arintireF—APPELLANT 
VETSUS 
BUDHU MAL AND OTHERS — DEFENDANTS— 
RESPONDENTS. 


Appeal, second—Discretion, exercise of-—Limitation 
Act (IX of 1908), s. 5—“Sufficient cause,” whether 
question of fact—Acts regulating procedure, interpreta- 
tion of—Punjab Courts Act (III of 1914), whether re- 
trospective. 

No second appeal lies as to the exercise of dis- 
cretion by a lower Court under section 5 of the 
Limitation Act. [p. 69, col. 1.] 

Tulsa Kunwar v. Gajraj Singh, 25 A. 71; A. W, 
N. (3902) 203; Hamid Ali v. Gayadin, 26 A. 327; 
A. W. N. (1904) 28, followed. 

The Acts of the Legislature which regulate pro- 
cedure, though in general retrospective in their effeot, 
must not be interpreted so as to affect prejudicially 
the vested rights of parties to suits. [p. 69, col. 1.] 

A right of appeal which has accrued is such a 
vested right. [p. 69, col. 1.] 

The tribunal competent to dispose of appeals, 
instituted before a new Act came into force but still 
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pending when ib came into force, is the tribunal 
which would have been competent to dispose of them, 
if the appeals had been instituted after the said new 
Act came into force, [p. 69, cols. 1 &2.] 

` Meugens v. Sutlej Flour Mills, Ferozepur, 27 Ind. 
Cas. 625; 42 P. L. R. 1915; 25 P. W. R. 1915; 80 P. R. 
1915, followed. ` 

Where the operation of an Act is postponed, that 
Act is restrospective, the publio being warned by 
the postponement in good.time of the change of the 
law. [p. 69, col. 2.) 

The decree of the 1st Court was given in a case on 
the 8th June 1914 by a Munsif, and under the law 
then in force the plaintiff had sixty days within which 
to appeal to the Divisional Judge. The new Punjab 
Courts Act came into force on tho Ist August 1914, 
On that date an appeal was filed in the Court of the 
District Judge, but was dismissed as time-barred as 
the new Act only allowed 30 days. The District Judge 
declined to allow any extension under section 5 of 
the Limitation Act holding that ignorance of law 
was not a sufficient cause. On second appeal: 

Held, (1) that the question of “sufficient cause” 
was a question of fact and, therefore, the second 
appeal was not competent; [p. 69, col. 1.] 

(2) that inasmuch as the Act had been passed in 
January, assented to by the Viceroy in April, and 
published in the Gazette in May, all before the 
decree appealed against had even been passed, the 
appellant must or shouid have known that the limit- 
ation had been ent down and ought to have filed 
his appeal within time. [p. 70, col. 1.3 

Second appeal from the decree of the 
District Judge, Ambala, dated the 28th 
August 1915, affirming that of the Munsif, 

lst Class, Jagadhri, dated the 8th June 
1914, dismissing the claim. 

Mr. Raghu Nath Rat, for-the Appellants. 

Mr. Nand Lal, for the Respondents. 

JUDGMENT.—-The decree of the first 
Court in this case was given on the 8th 
June 1914 by the Munsif, Ist class, 
Ambala District. Under the law then in 
force the plaintiff, whose suit had been 
dismissed, had sixty days within which to 
appeal to the Divisional Judge, Ambala. 
On the 15th January 1914, the new Punjab 
Courts Act had received the essent of the 
Lieutenant-Governor and on the 27th April 
1914, that of His Excellency the Viceroy 
and Governor-General; and the Governor- 
General’s assent was published in the Punjab 
Government Gazette of the 22nd May 
1914, This Act, by netifieation of the 
Punjab Government, was brought into force 
on the lst August 1914, Had there 
been no legislation the plaintiff would have 
had till the Sth August 1914 to file his 
appeal in the Court of the Divisional Judge, 
but on Ist August 1914, that Court ceased 
to exist and Meugens v. Sutlej Flour Mills, 
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Ferozepur (1) is authority for the proposition 
that the Court of the District Judge creat- 
ed by the Punjab Courts ‘Act aforesaid 
is not the same tribunal as the old Divi- 
sional Court, but an entirely new tribunal. 
An appeal was filed in. the Court of: the 
District Judge, Ambala, on the Ist August 
1914, and first an ex parte decree was pass- 
ed, which was, however, set aside. The 
learned District Judge then considcred the 
question of limitation. He held that, ase 
under the new Courts Act, all appeals to 
the Court of the District Judge must be 
preferred within thirty days and as the new 
Act had come into force when this appeal 
was presented, the appeal was barred by 
limitation. The District Judge’s view was 
that, if the new Act had been one that 
simply reduced the limitation for appeal to 
the Divisional Judge from sixty days to 
thirty days, then, perhaps, the appeal might 
be within time, but that the Court of the 
District Judge not being the successor of 
the old Divisional Court but a new Court 
altogether, therefore, there coujd be no 
question of sixty days’ limitation. It was 
appareutly argued before the District Judge 
further that the Legislature could not have 
intended to take people. by surprise by 
curtailing the time allowed for appeal, and 
this argument the District Judge met by 
pointing out that the Punjab’ Government 
Notification aforesaid gave due warning to 
the public of the future coming into force 
of the Act. Lastly, the learned District 
Judge declined to allow any indulgence 
under the provisions of the Limitation Act, 
holding that mere ignorance of law was 
no sufficient reason for extending the time 
prescribed by law. 


The plaintiff now comes up here with 
this second appeal, and Mr. Nand Lal on 
behalf of the opposite party raises -two 
preliminary objections, the frst of which 
is with reference to the error in the appeal- 
petition, whereby respondent No. 2 is put down 
as Raghnath Das, although Raghnath Das 
was already dead before the appeal was 
instituted. I,have no hesitation in over- 
ruling this objection, because the representa - 
tives of Raghnath Das are already on the 
record. The error was simply a clerical 


(1) 27 Ipd, Cas. 625; 30 P.R. 1915; 25 P. W.R, 
1915; 42 P. L. R. 1915. : 
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one and has caused no prejudice to any 
body. The second objection raised is more 
important. It is argued that no second 
appeal lies as to the exercise of discretion 
by a lower Court under section 5 of the 
Limitation Act. There are two Allahabad 
rulings directly in point, Tulsa Kunwar 
v. Gajrai Singh (2) and Hamid Ali 
v. Gayadin (3). In my opinicn this 
objection is sound, and, therefore, I cannot 
llow the appellant to argue that the lower 
Court wrongly exercised its discretion under 
section 5 aforesaid. Indeed if the matter 
be ‘considered, authority is hardly required. 
When a Court has decided that a suit or 
appeal is, striclly speaking, barred by limit- 
ation, and the appellant proposes to show 
that he had “sufficient cause” for being 
late with his appeal, that “sufficient cause” 
must always be a question of fact; and of 
course no second appeal lies ona question 
of fact. As to this the’learned Counsel 
for the appellant makes a last effort to 
show that a second appeal lies by urging 
that up to the date on which his client 
filed his appeal in the lower Appellate 
Court (ist August 1914) no new law exist- 
ed as yet and, therefore, the District 
Judge was wrong in talking about “ignor- 
ance of law.” This argument seems to me 
to be based on wrong premises: the law 
certainly existed before lst August 1914, 
though it did not come into operation until 
that date. 


1 turn now. to the question whether 
apart from section 5 of the Indian Limit- 
ation Act, the appeal to the District Judge was 
in time or not. The question is something 
like the one decided in Meugens y. Sutlej Flour 
Mills, Ferozepur (1) though in that case there 
was no question of limitation. From that 
ruling I take the three following dicta as 
helping in the present case: (1) that Acts 
of the Legislafure which regulate procedure, 
though in general retrospective in their 
effect, must not be interpreted so as to 
affect prejadicially the vested rights of the 
parties to suit; (2) that a right of appeal 
which has acorned is such a vested right; 
and (3) that the tribunal competent to 


(2) 25 A. Tl: A. W. N. (1902) 203. 
(3) 26 4, 327; A. W. N. (1904) 23, : 
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dispose of appeals instituted before a new 
Act came into force but still pending wheu 
it came into force, is the tribunal which 
would bave been competent to dispose of 
them, if the appeals had been instituted 
after the said new Act came into force, 
Now if the facts and dates given above 
are seen, I understand that, according to 
this ruling, though the Court of the Dis- 
trict Judge is not a successor of the Divi- 
sional Court, yet the appeal wonld lie to 
the District Judge fromthe decision of 
the Munsif in the present case. If the 
present Punjab Courts Act had been in 
existence before the 8th June J914, when the 
Munsif passed his decree, the appeal certainly 
would have lain to the District Judge. But it 
was not decided in Meugens v. Sutlej Flour 
Mills, Ferozepore (1) whether, while such ap- 
peals should be heard under the new Punjab 
Courts Act by (in a case like the present) 
the District Judge, the limitation for those 
appeals should not be that under the new 
law, 7. e., 30 days, but that under the old law 
t.e., 60 days. . 

A number of cases have been quoted to 
me, Hemandas Ramrakhiomal v. Chellaram 
(4); Arayil Kali Amma v. Pelappakkara 
Manakal Sankaram Nambudripad (5) and so 
forth, to the effect that where the opera- 
tion of an Act is postponed, that Act is 
retrospective, the public being warned by 
the postponement in good time of the 
change of the law. In the present case 
the doctrine laid down in those cases is 
very difficult either to apply or to reject, 
for, while no doubt the Act itself was 
passed by the Local Council in January 
1914, and approved by His Excellency the 
Viceroy onthe 27th April 1914, and was 
published in the Gazette on the 22nd May 
1914, the Local Government under section 
1(8) of the Act did not notify until the 
15th July 1914 that lst August was to 
be the date on which the Act should come 
into force. The question is whether this 
16 days’ notice of the coming into force of 
an Act allows us to infer that the Act. 
wasto be retrospective. In my opinion, it 
does; if all the circumstances be taken into 
account, no one was really taken by 


(4) 13 Ind. Cas. 264; 5 S. L. R. 184. 


(5) A Ind. Cas. 420; 7M. L T. 116; 29 M.L. J 
347; (1910) M. W. N. 516; 34 M. 292, 
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surprise. The Aot had been passed in 
January, assented to by the Viceroy and 
Governor-General “in April, and published 
in the Gazette in May, all before the decree 
appealed against had eyen been passed and 
appellant must or should have known that 
the limitation had been cut down from 60 to 
30 days by an enactment which might any 
day come into force. Even apart from the 
postponement from 15th July to Ist August; 
he should in common prudence have filed 
his appeal while it was still safe todo 
so; and when the Notification of 15th 
July gave him 16 days’ grace, he should 
certainly have come forward by 31st July at 
latest. 


The first and second grounds of appeal > 


- area mere quibble, the Act had come into 
force when the appeal was filed. The first 
additional ground of ‘appeal is unsound. 
Artiele 152 fully applies: the appeal is an 
appeal: “under” -the Civil Procedure Code. 
though the Courts Act is the Act: which 
determines where the appeal shall go. 
The contention raised would make Article 
152 a dead letter. The next ground is 
also unscund : Section 4, General Clauses 
Act (Punjab), does not imply that the 
length of time a party has to appeal in is 
a right saved, where there is reason to 
suppose, as here, that the new Act was meant 
to be retrospective. 

For these reasons I ‘must dismiss this 
appeal but in all the circumstances I think 
parties should. bear their own costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 194 or 1915. 
March 21, 1916. 
Present:—Mr. Justice Sadnaiva Aiyar and 
Mr. Justice Moore. 
Shaik DAVUD ROWTHER AND OTHERS— 
Dersnpanrts Nos, 2, 11, 13, 14— 
. PETITIONERS—ÅPPELLANTS 
VEYSUS 
PARAMASWAMI PILLAI —ÅSSIGNEE 


DEOREE-HOLDER—-RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 2, 
Q. XXXII, r.7—Decree, adjustment of, out of Court— 
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Minor, party to adjustment —Sanction of Oourt — Enquiry 
into question. of adjustment—Evidence-—Adjustment not 
conferring title, whether reason for dismissal of petition 
summarily. 

The provisions of Order XXXII, rule -7, Civil 
Procedure Code, apply to a compromise entered into 
even after a decree has been passed, and an adjust- 
ment of a decree to which, a minor is a party 
requires the sanction of the Cort. [p. 72, vol. 1.] 

Virupakshappa v. Shidappa, 26 B. 109; 3 Bom. L, R, 
566 and Arunachellam Chetty v. Ramanadhan Chetty, 
29 M. 309, relied on. 

It is incumbent on a Court to which œ petition is 
presented for recording an’ adjustment of a decred? 
to hold an enquiry into the matter, take evidence an 
investigate and decide any questions of fact on which 
the parties may not be agreed. The Court cannot 
summarily reject the petition on the ground that a 
sale-deed exeouted by one party to the other was not 
registered and was, therefore, incapable of conveying 
title to the vendee. [p. 72, col. 1.] 

The expression ‘show cause’ in paragraph 2 of 
Order XXI, rule 2, Civil Procedure Code, does not 
mean merely to allege cause nor even to make out 
that there is room for argument, but both to allege 
cause and to prove it to the satisfaction of the Court. 
(p. 72, col. 1.] 

Rung Lall v. Hem Narayan Gir, 11 C. 166, referred 
to, 


Appeal against the order of the Court of - 
the Subordinate Judge, Negapatam, in Exe- 
cution Application No. 386 of 1915, in Ori- 
ginal Suit No. 38 of 1903, on the file of the 
Court of the Subordinate Judge, Kumbako- 
nam. 


Messrs, 9, Subramania Atyar and §. Rama- 
chandra Aiyar, for the Appellants. 


Messrs. O. S. Venkatachariar and C. 8. Qo- 
vindaraja Mudaliar, for the Respondent. 


JUDGMENT.—This is an appeal by de- 
fendants Nos. 2, 11,13 and 14 in Original 
Suit No. 38 of 1903 in the Subordinate Judge’s 
Court of Kumbakonam against an order re- 
jecting an application to record satisfaction 
of the decree. The facts which have given 
rise to this appeal may be shortly stated.. 
The decree was obtained by the South 
Indian Export Company against the members 
of a Muhammadan family and was transferred 


"by the company (decree-holder) to the re- 


spondent. On lst February 1915 the - appel- 
lants applied to the Court under Order KAT, 
rule 83, Civil Procedure Code, for permission to 
sell the properties which had been attached 
by the respondent for the purpose of dis- 
charging the decree-debt and to execute a 
sale-deed. On the same date the Subordinate 
Judge pissed the following order: “Permis- 


r 


`~ to sell their: 


\ 
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sion granted.” In his affidavit in support of 
his petition, the 2nd defendant stated that 
‘the respondent had attached the judgment- 
debtor’s share in the family properties in 
Athur village, that the disputes between the 
respondent and the judgment-debtors had 
been amicably settled and it had been 
arranged’ that they (judgment-debtors) were 
share of the properties in 
Athur village to the respondent for Rs. 40,000 
The next step taken by the appel- 
lants was to apply on 5th July 1915 under 
Order XXI, rule 2, Civil Procedure Code, to 
the Court to record satisfaction of the 
decree. The allegations in the petition were 
that the following arrangement had been 
come to, viz, that the appellants were to 
sell their share in the properties in Athur 
belonging to them to the respondent for 


‘ Rs.'40,000, that out of the amount the re- 


spondent was to pay the appellants’ share 
under the bypothecation decree and to set off 
the balance towards the sum of Rs. 24,000 
settled as due under the decrees in Original 
Suit No. 38 of 1903 and Original Suit No. 
14 of 1904, and that the respondent was to 
convey to the appellants all the properties 
‘in the Akkarai Puthur village excepting 
their sharein the punja. It is further stated 


‘that an agreement tothe above effect has 


been executed on 26th January 1915, that in 
accordance with the agreement a sale-deed 


` for Rs. 40,000 was executed by the appel- 


lants to the respondent on Ist February 1915 
and that the sale-deed had been delivered to 
the respondent. Notice was issued to 
the respondent, who strenuously opposed the 
application to record satisfaction and put in 
a lengthy counter-petition in which he con- 
tended, inter alia, that the ‘appellants were 
not entitled to 19/49 shares and that the 10th 
defendant in the suit, who is said to be the 
widow of the lst defendant, was also entitl- 
ed to a share. According to the respond- 
ent the grrangement which was come to, in 
the presence of the 3rd defendant (the bro- 
ther of the Ist defendant), was that the 
appellants and the 10th defendant were to 
convey their share in the landsin Athur 
village to the respondent, tha? the lOth de- 
fendant and tbe appellants were to execute 
a sale-deed for Rs. 40,000 and “ get it regis- 
tered and that a deed of release should be 
obtained from the 10th defendant relinquish- 


INDIAN OASES. 


71 


ing her rights to the properties comprised 
in the sale-deed. The respondent further 


“alleged that the sale-deeds were not com- 


pleted as the appellants had not obtained a 
registered deed of lease from the 10th de- 
fendant. The Subordinate Judge without re- 
cording any evidence rejected the applica- 
tion to record satisfaction, on the ground 
that the sale-deed not having been 
registered could not pass title to the vendee, 
and that until the sale-deed was registered 
the question whether satisfaction of the 
decree should be recorded could not be gone 
into. The learned Vakil for the appellants 
contends that, as there was a lawful agree- 
ment sanctioned by the Court for the sale of 
the lands, and asa duly executed sale-deed 
was delivered to the respondent who was 
alone responsible for the non-registration of 
the document, the Subordinate Judge ought to 
have held thatthis was a proper adjustment 
of the decree, and that the Subordinate 
Judge ought to have enquired into the case 
on the merits and was wrong in holding that 
the question of satisfaction could not be gone 
into until the sale-deed had been registered. 

We think that the Subordinate Judge was 
wrong in summarily rejecting the petition 
without allowing the parties an opportunity. 
of establishing their respective allegations. 
It is impossible to decide the question whe- 
ther there has been an adjustment” of the 
decree within the meaning of Order XXI, rule 
2, Civil Procedure Code, as there has been 
no enquiry by the lower Court into the alle- 
gations in the petition and counter-petition. 
The appellants’ case was that in pursuance 
of the agreement, they had duly executed 
and delivered a sale-deed for Rs. 40,000 to 
the respondent and had thus performed their 
part of the contract and that nothing re- 
mained to be done except to have the sale- 
deed registered. The parties are at variance 
as to what the details of the arrangement 
and agreement were. According to the re- 
spondent, it embraced other matters such as a 
division of the lands and it was an essential 
part of the agreement that a registered sale- 
deed should be taken from the 10th defend- 
ant in respect of her share in the proper- 
ties. The appellants did not produce the 
agreement in support of their petition but 
stated they would cause it to ba produced 
during the enquiry. The agreement will pro. 


‘N 
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bably throw considerable light on the questions 
at issue between the parties, In Rung Lall 
v. Hem Narain Gir (1) it was held that the 
words “to show cause” in section 258 of Act 
XIV of 1882, which corresponds to Order 
XXI, rule 2, Civil Procedure Code, do 
not mean merely to allege causes nor even 
to make out that there is room for argu- 
ment, but both to allege cause and to prove 
it to the satisfaction of the Court, and that 
it is incumbent upon the Court to investigate 
and decide any questions of fact on which 
the parties may not be agreed. We are of 
opinion that the Subordinate Judge was 
wrong in rejecting the petition without hold- 
ing any enquiry. Jn paragraph 11 of the 
counter-petition the respondent took the 
objection that the permission of the Court 
not having been obtained to enter into 
the compromise on behalf of -the minor 
l4th defendant, the compromise was invalid. 
The Subordinate Judge has not noticed 
this point. It has been held in 
Virupakshappa v. Shidappa (2) and Aruna- 
` chellam Chetty v. Ramanadhan Chetty 
(3) thatthe provisions of Order XXXII, 
rule 7, Civil Procedure Code, apply to 
a compromise entered into even after 
a decree has been passed and that 
an adjustment of a decree to which the minor 
is a party requires the sanction of the 
Court. See also sub-rule 1 (a) of rule 
7 of Order XXXII, Civil Procedure Code. 
This is a matter which the Subordinate 
Judge will consider in disposing of the 
petition. The respondent in the 16th para- 
graph of his  counter-petition contended 
that the petitioners’ application was barred 
by limitation. If the “adjostment” was 
only completed by the delivery of the sale- 
deed to the respondent on the Istof 
February 1915 (and not by the mere agree- 
ment of January 1915), the application 
seems not to be barred.. The question again 
whether the adjustment was intended to be 
complete only after the petitioners had 
the sale-deed attested by the writer’s 
signature, has also not,been gone into (see 
paragraphs 5 “and 8 of the counter-petition). 
Lastly, assuming that the registration of the 


(1) 11 0.166 
(2) 26 B. 109: 3 Bom. L. R. 565. 
(3) 29 M. 309, 
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sale-deed was intended tn complete the 
| adjustment, the probabilities are that accord- 
ing to the agreement between the parties, the 
petitioners were under an obligation to 
afford all necessary facilities to the respond- 
ent for that parpose. The last day for 
presentation of the document for registrar 
tion was Ist June 1915. The respond- 
ent says in paragraph 8 of his coun- 
ter-petition that the petitioners failed 
to appear at the Registration Office 
and to give the respondent the necessary 
facilities for registration even “on the last 
day for registration” and even after repeated 
prior requests. If so, the adjustment was 
not completed through the petitioner’s default 
and the application would be unsustain- 
able. We accordingly allow the appeal and 
set aside the order of the Subordinate 
Judge. He is directed to restore the 
petition to file and dispose of it with 
reference io the above observations accord- 
ing to law after giving the parties an 
opportunity of adduecing evidence. Costs to 
abide the result. 


Appeal allowed ; Case sent back. 
V.R.P. 


CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE DEGRER No. 3546 
or 1911. ` 
June 20, 1916. 

Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Newbould. 
TOMEJUDDI—PraintirF No. 1— 
APPELLANT 
versus 
MULAI CHOWKIDAR AND OTHERS — 
Derexpants AND Praintirr No, 2— 
RESPONDENTS. 

Co-owner's possession, effect of- -Abandonment by 
one co-owner and ewclusive possession by another 


effect of. 

One co-owner is entitled to treat the possession of 
another as his Swn, unless and until by open asser- 
tion and exercise of hostile title the latter acquires 
an indefeasible itle. [p. 73, col. 2.] 

But a co-sharer, who has abandoned the land, 
cannot say that his co-sharers, who have since the 
abandonment been in actnal and exclusive possession, 
did all this on his behalf, [p. 74, col. 1.] 
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Appeal against the decree of the 


Subordinate Judge, Barisal, dated the "12th 
of September 1911, reversing that of the 
Munsif, Patnakhali, dated the 27th January 
1911. 

FACTS of the 
judgment. 


Babu Abinash Chandra Guha, for the 
Appellant,—There must be some unequivocal 
act of possession which must amount to 
.ouster. Defendants must show adverse pos- 
gession. There should be exclusive claim 
of ownership in denial of the right of the 
other party amounting to an ouster, ride 
Lokenath Singh v. Dhwakeshwar Prosad 
Narayan Singh (1). In the absence of any 
finding to show some such act of open and 
unequivocal possession, there cannot be any 
adverse possession. They are co-sharers, so 
the appellant is entitled to say that “the 
respondents’ possession is his possession, 
until and unless they can show adverse pos- 
session. 

[D. CHATTERJER, J—As soon as you set 
up dispossession, their adverse possession is 
proved.] , 


case appear from the 


The appellant being a co-sharer of defend- 
ants, he can rely upon their possession so 
long-as they cannot show actual ouster. 
There is no finding that the plaintiff 
was not in possession within 12 years prior to 
thesnit. Merely because the defendant claim- 
ed possession and paid rent cannot divest the 
plaintiff of his ownership and vest it in the de- 
fendants. Title still persists in the plaintiff. 
There isno such act of adverse possession which 
would make time run against the plaintiff. 
Having regard to the fact that the parties 
are co-tenants, can the fact that the defend- 
ants reclaimed land amount to adverse 
possession ? The Subordinate Judge ‘does 
not find that the plaintiff was dispossessed. 
Precise date must be found to find that the 
plaintiff is time-barred. 


e 
Babu Gunada Charan Sen, for the Respond- 
ents,—There is abandonment by the plaintiff, 
so it is not now open to him to come back and 
claim benefit. Defendants’ adverse title is 
founded upon plaintiff's abandoiment, so 
defendants did not hold on behalf of the 


(1) 27 Ind. Cas. 465; 20 C. W. N. 51 at p 56; 21 C, 
L. J. 253, z 
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plaintiff as a co-tenant. Defendants’ posses- 
sion must amount to adverse possession even 


.as against a co-tenant. 


Babu Abinash Chandra-Guha replied. 

JUDGMENT.—This appeal arises out of 
a snit for recovery of possession on the 
allegation of dispossession within 12 years, 


“ The plaintiffe said that they were 6-annas 


owners of a kursa holding of which the 
defendants were the 10-annas owners, and 
that the defendants having gradually en- 
croached on their share of land, ultimately 
dispossessed them of this land entirely in 
1313. 

The first Court decreed the suit of the 
plaintiff for joint possession. The Court 
of Appeal has dismissed it. In so dismissing 
it the learned Judge says that the plaintiff 
has failed to prove posséssion and disposses- 
sion as alleged by him. The dispossession 
as alleged, was within 12 years. In dealing 
with this matter, the learned Jndge says 
that “they (the plaintiffs) either abandoned the 
land or were forcibly dispossessed of it, as 
stated by the plaintiffs’ side, at some period 
of time within twelve years from the date 
of the institution of the suit?” and then 
further on, he finds: “the plaintiffs’ story 
of their dispossession by force by the defen- 
dants, therefore, appears, to my mind, to 
be wholly false.” The dispossession within 
12 years was found to be false. This 
would ordinarily be a complete finding 
for the purpose of throwing out the suit of 
the plaintiff. 

It is contended, however, that there isa 
difference in this case because the defendants 
were the co-owners and that therefore the 
plaintiffs were entitled to treat the 
possession of the defendants as their own 
possession, unless and until the defendants 
prove that by open assertion and exercise 
of hostile title they have acquired an 
indefeasible title to the property. That also 
isa correct proposition of law and would 
have stood in favour of the appellant but 
for another finding of the learned Judge 
that, upon the evidence, the plaintiff must 
have abandoned the land for more than 
12 years before suit. 


If there was an abandonment, then the 
possession of the co-sharer cannot be treated 
as possession in respect of which the 
defendant can be taken by the plaintiff as 4 
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eo-tenant. The fact of the abandonment 
shows that they have no longer any intention 


to treat this land as’ in their possession. - 


They cannot now say that their co-sharers, 


who have since the abandonment been in 


actual and exclusive possession‘of the property, 
did all this on their behalf. 

In this view of the case, we think that the 
finding of the learned Judge that the 


plaintiffs have failed to prove possession ` 


and dispossession within 12 years is correct. 
This sufficiently disposes of the suit. The 
‘appeal is, therefore, dismissed with costs. 


Appeal dismissed. 


ne 


MADRAS HIGH COURT. 

Civ Revision Petition No. 336 or 1914. 
March 381, 1916. 
Present:—Mr., Justice Seshagiri Aiyar. 
ALAGAPPA CHETTY—Derenpant No. 1 

— PETITIONER A 

i < versus 3 
ANNAMALAI CHETTY AND oTHers— 
PLAINTIFF AND Derenpants Nos. 2 AND 3— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 20 (b), 
105, 115—‘Leave to sue, order refusing grant of — 
Reversal of order on appeal against order returning 
plaint— ‘Appellate Court, Jurisdiction - of —Suit for 
accounts against partners individually—Leave to sue, 
grant of, when some of the partners resident outside 


jurisdiction of Court where suit instituted — Cause ` of. 
action — Suit, institution of, in wrong Court-—Juris- - 


diction—High Court—-Revision. 
The plaintiff sued in the District Munsifs Court 
- of Paramakudi a firm consisting of three part- 
ners impeaching a settlement of ' account arrived at 
in Rangoon. One of the partners resided within the 
‘jurisdiction .of the said Court, while the other two 
Were residents of Rangoon. The plaintiff did not 
“sue the partnership as a single defendant, but 
impleaded the defendants as separate individuals 
- and separate parties. He applied for leave, under 
section 2J (b), for leave to file the suit against all the 
defendants in the Paramakudi Munsif's Court. The 
< Munsif refused leave and this order was’ embodied in 
a separate order returning the plaint for presentation 
to` the Court -at Rangoon. On appeal against the 
latter order, the District Judge not only reversed it, 
but at the same time granted leave to the plaintiff 
under section 20 (b), Civil Procedure Code. The 
plaintiff moved the High Court in revision: N 
Held, (1) that the order of the District Judge was 
strictly. within section 20 (b), Civil Procedure Code, 
as defendants were sued not as a firm bub as 
separate parties; [p. 75, cul. 1.] ‘ 
. (2) that, though the Munsif’s order refusing leave 
fo sue in Paramakudi wag not appealable, it was 
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JUDGMENT. —Mr. 


- Rangoon and, as 


- á 
4 


- [1916 


competent to the District Judge to consider the order 


on the principle of section 105, Civil Procedure Code, : | 


preliminary to the reversal of the order of the Munsif , 
returning the plaint for presentation to the proper 
Court; , [p. 75, cols. 1 & 2.] 

Jones v. Gough, (1865) 3 Moore P. O. (N. 8) 1 at p. 
12; 11 Jur. (xN. s.) 251; 12 L. T. 31; 13 W. R. 509;. 16 
E. R. 1;.146 R. R. l; Cameron v. Fraser, (1842) 4 
Moore P. C. 1; 13 E. R. 200, referred to. i ` i 

(3) that, though under the peculiar circumstances 
of the case, the shit was only triable in the Court 
at Rangoon, the High Conrt would not interfere | 
under section 115, Civil Procedure Code, as it could | 
not be said that the District Judge had exceeded his ” 
jurisdiction in dealing with the case. [p. 76, col. 1.] 

. Obiter.—The. principle of section 105, Civil Proce- 
dure Code, would apply not only to decrees and in- 
terlooutory orders, but also to orders and inter- 
locntory orders which lead up to the final order. [p. 
75, col. 2.] Ot ae 


Petition, under section 115 of Act V of 
1908, praying the. High Court to revise the 
order of the - District Court, Ramnad, in 
Civil Miscellaneous Appeal No. 4 of :1913, 
preferred against. that of ‘the District . 
Munsif,. Paramaknudi, in Original: Suit 
No. 680 of 1912. i ; ee 

Mr. 0. F. Anantha Krishna Aiyar,. for” 
the Petitioner. . a 

Mr. K. Rajah Iyer, for the Respondents. 


Anantha Krishna 
Aiyar, the learned Vakil for the petitioner; has 
raised in this case some interesting questions 
of law, on which, though I do not agree with 
him, I am free to admit, there is-a great deal 
to be said. The facts of the case are these. 
of Nattukottai Chetties in . 
security. for ‘the loan, 
deposited, with the firm the mortgage - 
sesurities obtained by him from third 
parties. Some time after the - loan, the’ 
plaintiff settled accounts with the firm and | 
paid a certain sum of money in full discharge . 
of the amount’ dueand got the securities 
re-transferred to his name. The present 
suit is brought by the plaintiff in the 
Paramakudi District Munsif’s Court impeach- 
ing the settlement of accountat Rangoon 
and claiming a certain sum of money from 
the defendant firm. At the ‘time of the 
suit, the lst defendant was: undoubtedly 
residing within -the jurisdiction of ‘the ' 
District Munsif of Paramakudi. It is equally 
clear that, the other two partners of the 


from a firm 


‘firm have- been residing in -Rangoon all 


through. In these circumstances, an applica- 


tion was. made by the plaintiff asking the 


“The plaintiff borrowed a large’ sum of money . . 
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Court under section 20, clause (b), of the 
Code of Civil Procedure for leave to 
institute the suit against all the defend- 
ants in the Paramakudi Court. By a 
separate order, the District Munsif refused 
to grant leave; and on the same day passed 
an order returning the plaint to the plaintiff 
for presentation to the Court at Rangoon. 
_ This order returning the plaint embodies the 
. Separate order onthe application for leave. 
Against this order returning the plaint, 
an appeal was preferred to the District 
Court. No appeal was preferred. against 
the order refusing leave, and none could 
have been preferred as the Civil Procedure 
Code does not provide for such an appeal. 
In appeal, the District Judge reversed the 
order of the District Munsif, and at the 
same time granted leave, to the plaintiff 
under section 20 (b) of the Civil Procedure 
Code. - Mr. Anantha Krishna Aiyar’s objec- 
tion to that order is that if is not competent 
for the District Judge to grant leave 
under section 20 (b), because the defendants, 
although three in number, constitute but 
one Gefendant and that section 20 (b) con- 
templates the grant of such leave only in 
cases where one of the defendants is within 
the jurisdiction of the Court in which the 
suit is sought to be instituted and the 
others are outside such jurisdiction. I am 
somewhat impressed by this argument 
because, although three persons are 
mentioned as defendants, still, on looking 
into the plaint, it strikes me that the 
real object of the suit is to obtain a 
decree against the firm of which the 
three defendants are the partners. None- 
theless, the order of the District Judge 
is strictly within section 20, clause (D). 
If plaintiff had sued the partnership as 
a single defendant, though it was composed 
of three partners, then the contention of 
Mr. Anantha Krishna Aiyar would be 
unanswerable. But the plaintiff by impleading 
the defendants as separate individuals and 
separate parties has avoided that difficulty. 
In these circumstances, I am unable to 
accede to the argument of, Mr. Anantha 
Krishna Aiyar upon this point. 


The further argument of+ the learned 
Vakil is that as no appeal lay against the 
order refusing to grant leave, it is not 
open to the District Judge, in reyersing 
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the order of the District Munsif returning 
the plaint for presentation to the proper 
Court, to grant leave under section 20 
(b). Here again there is no authority one way 
or the other. I am inclined to think that the 
principle of section 105, Civil Procedure 
Code, would apply not only to decrees and 
interlocutory orders, but also to orders and 
interlocutory orders which lead up to the 
final order. The principles enunciated in 
Jones v. Gough (1) and Cameron v. Fraser (2) 
to which Mr. Rajah Aiyar on behalf of the 
respondent drew my attention, support this 
view. l am, therefore, of opinion that it 
was competent to the District Judge to 
consider the order refusing to grant leave 
preliminary to the reversal of the order of the 
District Munsif. i 

Mr, Anantha Krishna Aiyar drew my atten- 
tion to another circumstance upon which I do 
not think he is as strong as on the other points. 
The District Judge, no doubt, makes the state- 
ment that the defendants who did not reside 
within the District Munsif’s jurisdiction 
raised no objection to the institution of 
the suit in the Paramakudi Court. I think 
he is right in the statement he makes, 
because there is only one written statement 
filed by the Ist defendant and in that 
statement he says that the other defendants 
have not acquiesced in the institution of 
the suit. But that is not a statement 
made by the other defendants. Consequently, 
the District Judge is right in saying that 
the other defendants have not objected 
to the institution of the suit in the Court 
of the Paramakudi District Munsif. 
Although I have expressed my views fully 
on the questions of law raised in the case, 

I entirely agree with Mr. Anantha Krishna 
Aiyar that this suit ought not to be allowed 
to be tried in the Madura District because 
the settlement was come to in Rangoon, 
the parties, namely two of the defendants 
and the plaintiff, and his witnesses are 
at Rangoon, the dealings were in Rangoon 
and the securities were all in Rangoon. 
In these circumstances, the proper Court in 
which the litigation should be carried on 
is the Rangoon Court and not the 


(1) (1865) 3 Moore P. C. (x.s.) Lat p.12; 11 Jur, 
(x. s.) 251; 12 L. T, 81; 13 W. R, 509; 16 E. R. 1; 146 
R. R. 1. 

(2) (1842) 4 Moore P. O, 1; 13 E. R. 209, 


26 
PRAN KRISHNA SAHA V. KRIPA NATA. 
Paramakudi Munsif’s Court. There is, 
however, this circumstance against Mr. 


Anantha Krishna Aiyar, namely, this is not 
a ease in which I can interfere under 
section 115 of the Civil Procedure Code, 
for I cannot say that the District Judge 
has exceeded his jurisdiction in dealing 
with this case. 

I, therefore, dismiss the petition under 
the circumstances, but I make no order 
as to costs. 

Petition dismissed. 

V.R.P, 


CALCUTTA HIGH COURT. 
APPBALS From APPELLATE Dsoress Nos. 777, 
953, 1130 oF 1912. 
June 6, 1916. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 
In No. 777 anv 1130 
PRAN KRISHNA SAHA—PtaintiFr— 
APPELLANT 
In No. 953 
OFAT PRAMANIK—P tatntirs— 
APPELLANT 
Versus 
In No. 777 . 
KRIPA NATH CHOWDHURY AND OTHERS 
—— RESPONDENTS 
In No. 953 
KHUDIRAM SAHA AND OTHERS— 
RESPONDENTS 
In No. 1130 
MADAN BISWAS AND OTHAERS— 


RESPONDENTS. 

Bengal Tenancy Act (VIL of 1885, B. C.), ss. 111, 
LLIB — Suit instituted within prohibited period, 
how to be dealt with—Dismissal of suit—Rejection or 
return of plaint—Civil Procedure Code (Act V of 
1908), O. VIL, rr. 10, 11. 

A suit involving issues mentioned in clauses (b) 
and (c) of section 111B of the Bengal ‘Tenancy Act 
instituted, in contravention of the provisions of that 
section, within the period of three months following 
the date of the certificate of final publication of a 
Record of Rights, ought not to be dismissed but may ¥ 
be treated, subject always to any question arising 
under section 109; as though the plaint had been 
received and the suit instituted on the day following . 
the expiration of such period. [p. 79, col. 1; p. 81, 
cols. 1 & 2.3 : 

Ram Narayan Singh v. Krishna Chandra Ghose, 17 
Ind. Cas. 490; 17 O. L J. 239; 17 C, W. N. 408, distin- 
guished. 


INDIAN CANES, : 


[1916 


Rendall v. Blair, (1890) 45 Ch. D. 189; 59 L. J. Ch 
641; 63 L. T. 265; 88 W. R. 689; Mahammad Azmat 
Ali Khan v. Lalli Begum, 8 C. 422; 9 I. A. 8; Alim- 
uddin Khan v, Hira Lall Sen, 23 C. 87, Jijaji 
Pratapji Raje v. Balkrishna Mahadeo, 17 B. 169; 
Bando Subrao Jamnie v. Jambu Tavnappa Adake, 7 
Ind. Cas. 986;12 Bom. L. R, 801; Jagat Tarini `Dasi 
v. Naba Gopal Chaki, 34 ©. 305; 5 C. L. J. 270; Sarat 
Chandra Banerjee v. Apurba Krishna Roy, 11 Ind. 
Cas. 167; 14 C. L. J. 55; 15 0. W. N. 925; Chandulal 
v. Awad, 21 B. 351; Hira Koser v. Lachuman Gope, 21 
Ind. Cas. 958; 19 C. W. N. 1141, referred to. 

But the plaint in such a suit should be at once 
returned or rejected under Order VII, rule 10 or 11, 
Civil Procedure Code. [p. 80, col. 2; p. 79, col. 1.] 

Per N. R. Chatierjea, J.—If a suit appears from the 
statements of the plaint to be barred by any law, the 
proper course is to reject the plaint under Order VII, 
rule 11, clause (d), and not to dismiss the suit entirely, 
[p. 79, col. 1.3 

Per Richardson, J—Sections 111 and 111B of the 
Bengal Tenancy Act prohibit for the periods therein 
stated the entertainment by, or the institution in} the 
Civil Courts of suits of certain classes. But the 
jurisdiction of the Civil Courts in regard to such 
suits is not necessarily taken away for good and’ all. 
The Civil Courts are finally deprived of jurisdiction 
only in the case of suits concerning matters which 
have come before a Revenne Officer for decision 
under sections 105 to 108. [p. 80, col, 2.] 

The provisions of sections 111 and 111B have the 
effect that in respect of certain suits the Civil Gourts 
are closed to the plaintiff for the period specified in 
the sections, But the filing of a plaint within a 
prohibited period shali not entail the dismissal of the 
suit. [p. 81, col. 1.] 


Appeals against the decrees of the Dis- 


‘trict Judge, Pabna and Bogra, dated the 


8th January 1912, affirming those of the 
Muusif, 2nd Court at Pabna, dated the 25th 
July 1911. 
FACTS of the 
judgment, 


Babu Joges Chandra Roy (with him Babu 
UpendraLal Roy), for the Appellants.—In a 
case under section 91, Chota Nagpur Tenancy: 
Act (VI of 1908), where the circumstancea 
were exactly similar to those of the present 
one, it was held that suits instituted within 
three months should not be dismissed but 
stayéd. Section 91, Chota Nagpur Tenancy ' 
Act, corresponds to section 111B of the 
Bengal Tenancy Act. 


case appear from the 


The marginal note to section 111B of the 


“Bengal Tenancy-.Act is, “Stay of suits in which 


certain issues arise.” 


In one of the cases, my dispossession «was 
in 1308, z. e, 1901, and I instituted the suit 
in 1910; had the plaint been returned then 
and there, I might have brought 4 suit 


Vol. KEKNJ V INDIAN 


PRAN KRISHNA SAHA YV., KRIPA NATH. 


within time; instead of doing that, the Court 
framed issues, took evidence and then saying 
that the suit had been instituted within three 
months of the date of the certificate of the 
final publication of the Record of Rights, 
dismissed my suit. The procedure adopted has 
greatly prejudiced the plaintiff. The doors 
of the Court have been closed against the 
plaintiff for ever by the dismissal of the 
suit, 

Dr. Dwarkanath Mitter (with him Babus 
Brajalal Chakravarty, Birajmohan Majumdar 
and Purna Chandra Roy), for the Respond- 
ents.—The plaintiff did not pray for a stay 
order in the Memorandum of Appeal and the 
point cannot be raised now. 

The lower Court is quite right in its 
coustruction of section ILIB of the Bengal 
Tenancy Act. | 

Marginal notes are no part of an Act 
and so cannot be referred to in interpreting 
a section. 

[N. Cuarrerses, J—Section 111B says a 
suit shall not be instituted within three 
months; suppose the plaint is presented at the 


end of two months 29 days; suppose it is left 


in the file fora day. Is it not allowable for 
us to treat the plaint as having been 
presented on the day when the suit was first 
called on for hearing ? | 

The section (111B of the Bengal Tenancy 
Act) is imperative in its terms and a strict 
compliance with its terms is necessary, 
especially as it involves a question of public 
policy, namely, to prevent conflict of 
jurisdiction of Civil and Revenue Courts, 

[N. Cuarrerses, J.—We can sometimes 
treat an appealas being presented in time 
though it is presented after the expiry of the 
time. ] 

That 
provision, 

Section 111B of the Bengal Tenancy Act 
differs in sts terms from section 91 of the 
Chota Nagpur Tenancy Act. Section 91 of 
the Chota Nagpur Tenarcy Act is similar to 
section 11 of the Civil Procedure Code. 

Section 111B says, “A suit, etc., shall not 
be instituted,” 


` Section 91, Chota Nagpur Tenancy Act, 
says, A Court shall not entertain a suit, etc.” 
Section 91 is similar to section 1L of the 
Civil Procedure Code, which says that the 
Court shall not try certain suits. 


is so under a special statutory 
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[N. Caarreesea, J.—You mean to say that 
there are cases when parties are ontitled to 
bring suits but Courts are not entitled to 
entertain them !] 

Inthe present case, the plaintiff had no 
cause of action for instituting the suit. 

[N. Caatrersea, J —And the Court also 
had no right to entertain the suit. The plaint 
and other papers were waste paper only, 
The question is, whether we are entitled to 
treat the plaint as being presented when the 
suit was called on for hearing, t. e., after 
three months from the certificate of final 
publication. ] 

As the cause of action did not arise 
within three months, the plaiht could have 
been rejected as not showing a cause of 
action under Order VII, rule 11 (a), and 
rejection of a plaint is equivalent to a decree 
under section 2, Civil Procedure Code. 

According to rules of interpretation, condi- 
tions precedent are imperative (Maxwell on 
Interpretation of Statutes, page 623). Non- 
compliance with them would be fatal. 

Babu Joges Chandra Roy, in reply.— 

Justice requires that the order I haye 
prayed for should be made. 

LN. CHATTERJEA, J.—Yon can get back your 
plaint and may rely on section 14o0f the 
Limitation Act. | f 

The actual hearing took place after 
three months and the present, case is nct 
distinguishable from the case of Hira Koer 
v. Lachuman Gope (1). 


JUDGMENT. 


N. Cuatrersea, J.—-These appeals arise out 
of suits for recovery of possession of the 
lands in dispute on declaration of the plaintiff’s 
title thereto. 

The lands were recorded, in the Record 
of Rights in the first case as the brohmotter 
and lakheraj lands of the defendants No. 1 
to 3 and in the second as the jotes of 
defendants Nos. 1 to 5. The plaintiff 
claimed the lands as part of his patni and 
dar-patni taruf, it being alleged that the lands 
were settled with other persons who were 
dispossessed by the defendants and that the 
former thereupon relinquished the lands in 
favour of the plaintiff. 

It appears that the Record of Rights were 
finally published on the 30th January 1910 


(1) 21 Ind. Cas. 958; 19 C. W. N. 1141, 
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and the 2nd February 1910 was the date, of 
certificate of final publication. The Courts 
below have dismissed the suits on the 
ground that as they raise issues coming 
within clauses (b) and (c) of section 111B 
of the Bengal Tenancy Act, they are barred 
by the provisions of the section, having been 
instituted within three months of the date 
of the certificate of final publication of the 
Record of Rights. The plaint has appealed 
to this Court, 

The date of certificate of final publication 
of the Record of Rights was the 2nd 
February 1910, and three months from that 
date expired on the 2nd May 1910. These 
suits were filed on the 27th April 1910, t.e, 
six days before the expiry of the three 
months. 

The plaints, however, were not rejected 
but were registered. The defendants in 
their written statements | filed on the 22nd 

` July 1910 pleaded that “without bringing a 
suit for amending the Record of Rights in 
respect of the disputed lands after its final 
publication by the Settlement Court, the 
plaintiff having brought this suit contrary 
to the provisions of law, this suit cannot pro- 
ceed in this Court. The suit brought by the 
plaintiff in the manner and in the form 
is not triable by this Court.” 

No specific objection was taken that the 
suit was not maintainable on the ground 
that the. suits were instituted before the 
expiry of the three: months, nor was any 
application made to have the plaint 
rejected on that ground. The suits were 
heard by the Court of first instance on the 
25th July 1911, when they were dismissed 
on the ground that they werenot main- 
tainable as being contrary to the provisions 
of section 111B of the Bengal Tenancy 
Act, and the lower Appellate Court affirmed 
that decision on the @th of January 1912, 

Section 111B of the Bengal Tenancy 
Act provides that a suit shall not be in- 
stituted in any Civil Court for the decision 
of any of the issues mentioned in the 
section within three months from the date 
of certificate of final publication of the Record 
of Rights. The suits involve issues mention- 
ed inclause (b) and (c) of section 111B. 
The suits, therefore, could not be in- 
stituted before the expiry of three months 
from the date of the certificate. 


OASES. Ni [1916 
Tt is contended, however, that the suits 
should not have been dismissed but should 
have been stayed until the expiry of the 
three months, and we have been referred to 
certain observations made with the case of Ram 
Narayan Singh v. Krishna Chandra Ghose (2) 
in connection with section 91 of the Chota 
Nagpur Tenancy Act, which lays down that no 
Civil Court shall within six months after the 
final publication of the Record of Rights enter- 
tain any suit or application in which certain 
issues specified therein arise. In that case 
the learned Judges observed: “We may finally 
observe that evenif the view taken by the 
Subordinate Judge had been well fourided 
he ought not to have dismissed the suit. 
Section 91, where it is applicable, merely 
provides that the Civil Court should not 
entertain a suit of a particular description. 
That does not mean that the suit, if institut- 
ed, shall be dismissed. The proper conrse 
to follow in such a contingency is to 
adjourn the trial of the: suit till the final 
publication of the Record of Rights. The 
view we take is supported by the principle 
recognised in Rendall v. Blair(3); Mahammad 
Azmat Ali Khan v. Lalli Begum (4); Alim- 
uddin Khan v. Hira Lall Sen (3); Jijaji 


Pratapji Raje v. Balkrishna Mahadeo (6); 
Bando Subrao Jamnis v. Jambu Tavnap- 
pa Adake (7); Jagat Tarini Dasi v. 


Naba Gopal Chaki (8) and Sarat Chandra 
Banerjee v. Apurba Krishna Roy (9) and 
does not militate against the decision in ~ 
Ohandulal v. Awad (10).” The principle 
was followed in a later case, Hira 
Koer v. Lachuman Gope (1), in connec- 
tion with section 111 of the Bengal Tenancy 
Act and it was held that the suit should not” 
be dismissed as three months from the date of 
final publication had already expired. 


we 17 Ind. Cas. 490; 17 C. L. J. 289; 7 c. W. N. 


Ta (1890) = Di: D. 139; 59 L. J. Ch. 641; 63 L. T. 
265; 38 W. R. 6 

(4) 86. 422; FI A. 8. 
` (5) 28 0.8 s7.” 

(6) 17 B. 169. >. 

(7) 7 Ind. Cas. 986; 12 Bon: L. R. 801. 

(8) 340. 305; 5 O. L. J. 

(9) 11 Ind. Oas, 187; 110. A J.65;15 0. W. N. 
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(10) 21 B. 851, 
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It is to be observed that under section 91 
of the Chota Nagpur Tenancy Act as well 
as under section 111 of the Bengal Tenancy 
Act, the Civil Courts cannot entertain a suit 
whereas section 111B lays down that na 
suit shall be instituted. But although a 
suit cannot be instituted within the period 
of three months, the jurisdiction of the Civil 
Court: is not wholly taken away when no 
suit bas been instituted in respect of the 

*same matter in the Revenue Court. There is 

no question that in such a case the suit 
may. be instituted in the Civil Court on the 
expiry of that period and there is no 
provision in the Act for the dismissal of a suit 
instituted within the said period. I am 
of opinion, therefore, that the principle 
recognised in the above cases may also 
be applied to cases coming under section 
111B of the Act. 

In any case I think the suit ought not to 

“have been dismissed. If a suit appears 


. from the statements of the plaint to be 


barred by any law, the proper course is to 
reject the plaint under Order VII, rule 11, 
clause (d), and not to dismiss the suit 
entirely. The Courtin the present case did 
not reject the plaint but registered if and 
fifteen months after the suit was dismissed at 
the hearing on the ground that it was 
instituted contrary to the provisions of 
section 111B of the Act. In -the case of 
-Padmanund Sing v. Anant Lal Misser (11), 
-where it was held that it is competent to the 
Court to reject a plaint under section 54 
(of the old Code) after it hasbeen admitted 
and registered, the plaint was filed with 
insufficient Court-fees. The Court directed 
the plaintiff to put inthe deficit Court-fees 
within the time fixed by it which he failed to 
do but putin the Court-fees subsequently, 
and the plaint was admitted and duly 
registered, - At the time of the hearing of 
the suit, o the objection of the defendant 
the plaint was rejected. It was held. by 
the Full Bench that in the circumstances 
of the case, the plaint might well be 
regarded as presented and filed on the date 
it was registered, with all the consequences 
that would follow it in regard to limitation 
or otherwise from its being filed on that 
date. 


(11) 340, 20; 4 0. L, J. 421; 110. W, N. 381 M. 
L. T. 355, s - : 
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Maclean, ©. J., observed: “If the Court 
had rejected the plaint in the first instance 
on the ground that the deficit Court-fee was 
tendered too Jate, the plaintiff could then have 
brought a fresh action, whilst, very pos- 
sibly, by the objection being taken at so 
late a stage, such new suit would be barred 
by limitation.” 

In the Full Bench case something had 
tobe done, viz., the payment of the deficit 
Court-fee. Inthe present nothing further 
was to be done and there can beno ques- 
tion that the plaint if filed six days later 
would have been a quite valid one. A fresh 
suit now would be long out of time. Under 
the circumstances, I think the principle of 
the Full Bench decision may be followed 
andthe suit treated as having been institut- 
ed on the 3rd May 1910. 

We set aside the decrees ofthe Courts 


‘below and send back the case to the Court 


of first instance to be tried on the merits, 
costs to abide the result. 


Ricwarpson, J.—The Courts below have 
concurred in dismissing these suits, on the 
ground that they were instituted in contraven- 
tion of section L1iB of the Bengal Tenancy 
Act within the period of three months 
following the date of the certificate of final 
publication of a Record of Rights covering the 


-Jands to which the suits’ respectively relate. 


The Record of Rights was published on 
the 80th January 1910. The certificate of 
final publication is dated the 2nd February 
1910 and the suits were instituted on the 
27th April 1910 within the three months 
mentioned in the section. The question is 
whether the Courts below were right in 
dismissing the suits. 


When a Record of Rights has been prepared 
and published for any local area, estate or 
tenure, and no settlement of land revenue 
isin question, section 105 of the Bengal 
Tenancy Act gives the Revenue Officer 
power, on application by landlord or tenant, 
to settle a fair and equitable rent for the 
Jand held by the tenant. The application 
must be made within two months of the 
date of the certificate of final publication, 
Section 106 further empowers the Revenue 


‘ Officer to hear and decide disputes regarding 


entries in, or omissions from, the Record of 
Rights. For the purpose of obtaining his 
decision on such a dispute, a suit has to be 
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instituted before him within three months 
from the date of the certificate of final 
publication. 

Then inasmuch; as the jurisdiction so 
conferred on the Revenue Officer might 
bring him into conflict with the Civil Courts, 
provisions haye been introduced with the 
object of preventing such a conflict. 


The first of these provisions in logical 
order will be found in section 111, which in 
cases like the present covers the whole period 
from the issue of anorder under section 101 
directing the preparation of a Record of 
Rights until three months after its final 
publication. Symmetry would apparently 
demand that the, three months should be 
calculated from the date of the certificate of 
final publication. But, however that may be, 


during the period specified no Civil Court 


isto “entertain...... any suit or application for 
the alteration of the rent or the determina- 
tion of the status ofany tenant in the area 
to which the Record of Rights applies.” 


Then comes section 111B, which comprises 
four sub-sections. Sub-section (1) relates 
to the three months from the date of the 
certificate of final publication during that 
period: 

“No application or suit affecting such 
land or any tenant thereof shall...be made or 
instituted in any Civil Court for the decision 
of any of the following issues.” Four issues 
are stated which need not be set out. 

Sub-section (2) relates to the period before 
“the final publication of the Record of 
Rights ”, during which the jurisdiction of the 
Civil Court isnot ousted.except to the extent 
provided by section 111. The clause says 
that if during the period: — 

“A suit involving the decision of any of 
the issues mentioned in sub-section (1) has 
been instituted in a Civil Court, the Revenue 
Officer shall not entertain any suit under 
section 106 inyolving the decision of the same 
issue.” 

Sub-section (3) contains a somewhat 
similar provision in regard to the settlement 
of fair rents under section 105 and need not 
be further referred to. 

Sub-section (4) provides for cases in which 
“the making of an application or institution 
of a snit has been delayed owing to the 
operation of sub-section (1).” In such cases 


the period of three months is to be excluded 
in computing the period of ` limitation 
prescribed for such suit or application. 
The division of jurisdiction’ between 


‘the Revenue Officer andthe Civil Court is 


completed by section 109, which says that 
“subject to the provisions of section 109A 
(regarding appeals from the decisions of 
Revenue Officers) a Civil Court shall not 
entertain any application or suit ‘concerning 


.any matter which is or has already been the 


subject of an application made, suits institut- 
ed or proceedings taken under sections 105 
to 108 (both inclusive).” 

This section indicates the object which 
the Legislature has in view and the mode in’ 
which it was sought to be attained. Omit- 
ting applications for the sake of brevity, 
sections 111 and 111B prohibit for the 
periods therein stated. the entertainment 
by, or the institution in, the Civil Courts of, 
suits of certain classes. But the jurisdiction 
of the Civil Courts in regard to such suits 
is not necessanily taken away for good and 
all, The Civil Courts are finally “deprived 
of jurisdiction only inthe case of - suits con- 
cerning matters which have come before the 
Revenue Officer for decision under sections 
105 to 108. 


In regard to suits of the Jatter kind there 
is no difficulty, if such a suit has beén enter- 
tained or instituted in contravention of sec- 
tion 111 or section 111B and if in the 
course of the proceedings it appears thatif the 
suit had been instituted after the period 
specified in those sections, it would still have 
been open to objection under section 109, 
then it is clear that the Civil Court has no 
jurisdiction and the plaint must be rejected 
or the suit or so much of it asis open to such” 
objection must be dismissed, ` 


The difficulty arises when the suit is not 
open to objection under section 109, that is 
to say, when the suit would have been a 
perfectly good suit if it had been instituted 
after the period specified in section 111 or 
section 111B. 

The Legislature, nodobut, intended or 
contemplated thata plaint presented during 
a prohibited period should be at once return- 
ed or rejected under the provisions of Order 
VII, rule 10 or rule 11 of the Civil Proce- 
dure Code. This, no deubt, is the proper 
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course when an untimely presentation is 
apparent on the face of the plaint and is 
then and there brought to the notice of the 
Court. But the breach of section 111 or 
section 111B may be overlooked or may not 
be apparent on the face of the plaint. The 
defect may not come to light till long after- 
wards when the suit is under trial. In such 
a case the Civil Court would have complete 
jurisdiction except for the fact that plaint 
was presented some few days before it ought 
to have been presented. Must the suit then 
be dismissed merely cn that ground? Much 
expense may have been incurred. All the 
evidence necessary for the disposal of the 
suit on the merits may have been recorded. 
Tf the plaint is then returned or rejected only 
for the purpose of being re-filed, the plaintiff 
may be met by a plea of limitation which 
such a saving clause asthat in sub-section 
(4) of section 111B might be insufficient 
to meat. 

The prohibitions in the sections under 
considerations are generally addressed to the 
Court, which is directed not to “ entertain” 
certaih suits. In sub-section (1) of section 111 
the prcbibition is addressed to the intending 
plaintiff who is not to “institute” the suit. 
The practical effect in either case appears 
to be the same for the present purpose, at any 
rate it appears to be immaterial which form 
of prohibition is employed. A prohibition 
addressed to the Court, indirectly it may be 
but nonetheless patently, affects the party 
and vice versa. 


In effect the Civil Courts are in respect of 
certain suits closed to a plaintiff for the 
periods specified in sections 111 and 111B. 
But there is no direction in either section 
that the filing of a plaint within a prohibited 
period shall entail the dismissal of the suit. 
The ratio decidendi in the cases of Ram 
Narayan Singh v. Krishna Chandra Ghose (2) 


and Hire Koar v. Lachuman Gope (1) 
would seem to be tbat the absence of 
such a direction justifies the Court in 


refusing to dismiss a suit merely on the’ 
ground of an infringement of section 111 or 
section 111B. Upon that footing if the 
plaint is not returned orYejected before the 
expiration of such period and remains on the 
file of the Court the suit may be treated 
subject always to any question arising under 
section 109 as though the plaint had been 


6 


received and the suit instituted on the day 
following the expi-ation of such period. 

If it be said that the result is so give a 
different interpretation to the same words 
in section 111 and section 109, the answer 
may be made that the deprivation of 
jurisdiction in section 109 is clearly intended 
tobe permanent while in section 111 as in 
section 111B, the deprivation is clearly 
temporary or provisional. After the expiry 
of the periods specified inthe two later 
sections the Civil Court so far as these 
sestions are concerned is at liberty to 
receive any plaint. At that stage the 


jurisdiction to entertain a particular suit 


depends not on those sections but on section 
109. 

In view of the two cases cited I agree to 
the course which my learned brother proposes 
to take in the present cases. 

Appeal allowed ; Case remanded. 





PATNA HIGH COURT. 
Seconp Oivis Appzat No. 1310 or 1915. 
June 15, 1916. 

Present: —Mr, Justice Kingsford. 
MOTIHARI, CONCERN Ltp.,—Priamripr— 
APPELLANT 

Versus ; 

LACHMI PROSAD SAH AND orHers— 

DeyENDANTS— RESPONDENTS. 

Agency—Recognition of tenants status by lani- 
lord’s agent—Deposit of rent in Court—IVWith-, 
drawal by agent, effect of—Scope of authority — Burden 
of proof—Liability of tenant, 

When a question arises as to the authority of an 
agent to bind the landlord, it must bo decided on the 
particular facts as in every other case regarding the 
scope of the authority of an agent to bind his princi- 
pal. [p. 82, col. 2.] 

The defendants who were transferees of a nou-trans- 
ferabie holding deposited certain rents which were 
withdrawn by the landlord plaintiff's agont who was 
authorized to withdraw money deposited by tenants 
and was regularly in the habit of withdrawing money 
from the Civil Court on behalf of the plaintiff: 

Held, that under the circumstances it was for the 
plaintiff to show that the withdrawal was outside the 
scope of the agent’s authority. [p. 82, col. 2.} 

Held, also, that the acceptance of rent by the agent 
from the defendants amounted to a recognition by 
plaintiff of the tenancy setup by the defendants 
inasmuch as the plaintiff was bound by the agent's 
withdrawal as he failed to show that in withdrawing 
the deposit the agent acted beyond the scope of his 
authority, [p. 83, cols. 1 & 2.3 

Sudaman Jamadar v. Behari Mahlon, 
Cas, 456; 15 C, W. N. 953, referred to, 
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Appeal from a decision of the District 
Judge, Muzaffarpur, dated the 6th March 
1916. 


Messrs. P. R. Dass, Naresh Chandra Sinha 
and Siva Narain Bose, for the Appellant. 

Messrs. Jeyaswal and Harihar Prosad Singh, 
for the Respondents. 


„JUDGMENT.—This is an appeal by the 
plaintiff from the order of the learned Dis- 
trict Judge confirming the order of the 
Munsif, dismissing the plaintiff's suit to 
eject the defendants froma holding. The 
suit is brought by the proprietors of the 


Motihari Concern Limited, -through their - 


attorney Mr. Irwin, and their contention is, 
that the holding was surrendered to them 
by the previous tenant, one Sakhi Chand, in 
1901. The defendants claimed to be in posses- 
sion as the plaintiff’s tenants in virtue partly 
of a purchase in 1897 from one Mathuni 
Lal, who, as they assert, was the tenant 
at that time, and partly by auction-purchase. 
But the principal defence’ was that the plaint- 
iffs had recognised -the defendants as their 
tenants. Admittedly the defendants had 
deposited in Court under the provisions of 
section 61 of the Bengal Tenancy Act the 
rent for.the years 1810 and 1311 Fashs and 
that deposit was withdrawn by the plaintiffs’ 
- am-mukhtear one Padarat Lal, in the year 
1909. The finding of the learned Judge, 
agreeing with that of the Munsif, was, that 
the rents so deposited were withdrawn by 
the plaintiff's am-mukhiear that the am-mukh- 
tear had authority to make that withdrawal, 
that the plaintiff was bound by the act of 
his am-mukhtear, and that accordingly the 
plaintiff had recognised the defendants as their 
tenants. The appellants before me contest 
the finding that the plaintiff is bound by 
the act of his am-mukhteur Padarat. It is 
said that the power-of-attorney, in virtue 
of which Padarat made the withdrawal, con- 
ferred upon him no power to acknowledge 
as tenants the defendants, who were mere 
trespassers. It is also said that it was not 
within the scope of the agent’s power to 
withdraw moneys deposited by persons who 
were mere trespassers and not tenants. 
The appellants relied upon the cases of 
Bhojohuree Bunick v. Aka’ Golam Ali (1); 
Moharant Bent Pershad Koeri v. Goberdhan 


(1) 16 W. R. 97. 


Koeri (2) snd Sri Maharani Beni Pershad 
Koeri v. Ramdahin Pandey (8) to show that 
the landlords’ sgent had no authority to 
bind them, These cases were considered in 
the decision of Sudaman Jamadar v. Behari 
Mahton (4), where it was pointed ont that 
no inflexible rule of law could be laid down 
on the subject, it was there said that when 
a question arises as to the anthority of an 
agent to bind the landlord, it must be de- 
cided on the particular facts as in every other 
case regarding the scope of the authority 
of an agent to bind his principal. It was 
held in that case that the landlord had failed 
to show that his agent acted beyond the scope 
of his authority, and that he was bound by 
the act of his gomashta accepting rent from 
the transferee of a non-transferable occupancy 
holding. It is contended by the learned 
Counsel for the appellants, that the 
circumstances of that case were very different 
from those of the present case. No doubt, 
the circumstances were in some respects 
stronger because it was said that presumably 
the landlord had enjoyed the rents which 
were paid by the transferees. : In the present 
case if would appear from the plaintiffs’ 
cash-books that they did not receive the 
money withdrawn by their agent, who is 
since dead. But, as already indicated, the 
question as to the scope of Padarat’s author- 
ity must be decided upon the particular 
facts of this case. It was contended for the © 
appellants on the authority of passages con- 
tained in sections 859 and 432 of Volume I 
of Halsbury’s Laws of England, that the 
onus lay on the defendants to prove that 
the agent had authority to recognise them 
as tenants, I am unable to accede to that 
proposition. When the defendants had prov- 
ed, as admittedly they did, that they had 
deposited the rent of the disputed holding, 
and that the deposit had been withdrawn 
by the plaintifi’s agent, they had discharged 
such onus as lay upon them. It was then 
for the plaintiffs to show that the with- 
drawal was outside the scope of their agent’s 
authority. The general power-of-attorney 
in virtue of which Padarat acted, was not 
produced before thé Munsif, it is said to have 


(2) 6 ©. W. N. 823. 
(3) 10 0. W. N. 216. 
(4) 10 Ind. Cas, 456; 15 0. W. N 953, 


Vol. XXXV] 
HYAM, J. I, J. V. BENGAL STONE 00., LTD 


been examined by the learned Judge. It is 
produced and tendered in evidence in this 
Court. The learned Counsel for the defend- 
ants has objected somewhat faintly to the 
receipt of this document in evidence; but 
both sides have referred to its terms and 
have based their arguments thereon. I 
have admitted the document in evidence, 
but Iam unable to find that it affords any 
, Support to the plaintiff’s case. Ib was exe- 
cuted by Mr, Irwin in favour of Padarat in 
the year 1900 and recites as part of the 
business which the executant has to trans- 
act, the necessity to withdraw money deposit- 
ed in the Courts, it appoints Padarat as 
mukhtear-am, for the purpose, amongst other 
duties, of withdrawing money deposited by 
tenants, and also other sums deposited to 
the credit of the ‘koth2’ in the Courts. No 
doubt the power conferred by this document 
must be strictly construed. It is pointed 
out by the learned Counsel for the plaintiff, 
that it includes no express authority to with- 
draw deposits by trespassers. I should 
scarcely expect it to include any such stipula- 
tion, On the other hand it is to be remem- 
bered, that resort to the deposit procedure 
is only made in cases. where some dispute 
exists between the landlord and the tenant. 
Mr. Irwin must have been well aware of 
the nature, extent and importance of the 
duties which he empowered his agent to 
perform, and he must have been well aware 
that he would be bound by any recognition 
of a tenant’s status effected by his attorney. 
In these circumstances it is to be supposed, 
that had Mr. Irwin desired to reserve such 
powers of recognition to himself, he would 
_ have inserted in the document a clear stipu- 

lation to that effect. The learned District 
Judge has found that although the plaintiffs 
assert that the withdrawal by Padarat was 
done dishongstly or carelessly, they have 
adduced no evidence whatever in support of 
that assertion. He has also found that 
Padarat who was a practising mukhtear was 
regularly in the habit of withdrawing money 
from the Civil Court on behalf of the plaint- 
ifs. Having regard to the terms of the 
power-of-attorney and to the evidence regard- 
ing the duties performed by Padarat under 
that power, I am of opinion that the plaintiff 
has altogether failed to shew that in with- 
drawing the deposit in question, Padarat 
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acted beyond the scope of his authority. I 
am, therefore, of opinion, that no exception 
can be taken to the finding of the learned 
District Judge thatthe plaintiffs are bound 
by that withdrawal. It is conceded by the 
learned Counsel for the appellants, that if 
the act of Padarat came within the seope 
of his authority, acceptance of rent by him 
from the defendants amounted to a recogni- 
tion by plaintiffs of the tenancy seb up by 
the defendants. It was further contended 
for the appellants that they were entitled 
to an adjudication upon their alternative 
prayer for assessment of rent at the rate 
of Rs.100, per bégha, and for Rs. 550 as 
salami by way of compensation for the 
alteration of the status of the disputed 
holding. Now as the Munsif has pointed 
out, this prayer was not based upon any 
provisions of the Bengal Tenancy Act, and 
in view of the finding thatthe defendants 
have been recognised by the plaintiffs as 
their tenants, it is obvious that the plaintiffs 
could not succeed upon that alternative 
prayer. The prayer, moreover, was based 
solely upon the allegation that the defend- 
ants had converted an agricultural holding 
into a building site by the erection 
of houses thereon. The learned Judge has, 
however, found that the buildings existed 
upon the land previous to the defendants’ 
purchase. That finding concludes the appel- 
lants as regards their claim for assessment 
of rent. 

The appeal must accordingly be dismissed 
with costs, 


Appeal dismissed, 


CALCUTTA HIGH COURT, 
ORIGINAL Civiu Suir No. 419 or 19144, 
January 27, 1916, 
Present:—Mr. Justice Imam. 
J. 1. J. HYAM AND ANOTHER— 
PLAINTIFFS 
VETSUS 
Tar BENGAL STONE Co. Lo— ; 
DEFENDANT., 
Account, suit for, costs of suit pending reference 
for account, 
A KANAN a aa ener ere eee a NT 
‘4The report of this case has been taken from the 
Calcutta Weekly Notes with permission—Zd, 
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In a suit for accounts where the defendant 

resisted plaintiffs’ claim for an account, costs were 

awarded to the plaintiffs up to and including the 


hearing by the decree directing reference for an 
account. [p. 86, col. 1.] E 


This was a suit for.an account: from 
the defendant company, carrying on busi- 
ness as builders and contractors, for moneys 
received from the plaintiffs on account of 
the construction of two buildings construct- 
ed by the defendant-company for the plaint- 
o iffs. 

In January 1909, the defendant-company 
contracted with the plaintiffs to construct 
for them two buildings in Calcutta, viz., pre- 
mises No. 27 Park Street and premises 

` Nos. 294/295 Bow Bazar Street on the 
basis of actual cost plus 10 per cent. pro- 
fit on the actual cost, and received from 
the plaintiffs Rs. 50,000 on account, and 
a mortgage for Rs. 2,50,000 on the Bow 
Bazar premises, and afterwards on the 22nd 
August 1911, upon the completion of the 
buildings, a further sum of Rs. 2,80,000. 
When the defendant-company received this 
last payment of Rs. 2,80,000, they had not 
yet submitted their bill to the plaintiffs 
for the cost of the work, and they on the 
same day, če., on the 22nd August 1911, 
took the following letter from the plaintiffs 
on an 8 annas stamp paper, the letter being 
drawn at the office of the defendant-com- 
pany’s solicitors and signed by the plaint- 
iffs when they were not represented by 
their own solicitors. 


‘12, Hastixus STREET, 
Calcutta, 22nd Aug. 1911. 
To 
Tau BENGGAL Stone Company, Lp. 
Dear Sirs, 


In consideration of the Bengal Stone 
Company, Limited, this day re conveying 
and releasing the premises Nos. 294/295, 
Bow Bazar Street, mortgaged by us to the 
Bengal , Stone Co, Ltd, we hereby 
admit and acknowledge that the said re- 
conveyance and-release only relates to the 
said premises Nos. 294 and 295, Bow Bazar 
Street, and we hereby undertake to pay to 
the said Bengal Stone Co., Ltd., not later 
than the 3!st December 1911 any sum 
which may hereafter be found to be due 
from us to the said Bengal. Stone Co., 
Ltd., under or in conrection with the agree- 
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ment, dated the 21st January 1909, and 
made between the said. Bengal Stone Co., 
Ltd, of the one part and ourselves of the 
other part. i 


We hereby also agree to forego any and 
all claims that we may have had or have 
against you`in respect of dėlays in comple- 
tion of the buildings at Park Street and 
Bow Bazar and will only make such cor- 
rections in your bills and accounts as we . 
may find to be erroneously or excessively. 
All other items of the contract 
agreement, dated 2ist January 1909, to be 
considered as in force. 


Yours faithfully, 
(Sd.) J. 1. J. Hyam, 
> (Sd.) Harry Jones by his 
attorney, J. I..J. Hyam. 


On the 25th August 1911, the defendant 
company submitted their bill of costs 
amounting to Rs. 3,57,301-6-11, but did not 
furnish a detailed account of the measure- 
ments of the quantities of work done, in- 
spite of repeated demands, but offered: their 
books of account for plaintiffs’ inspection 
and the vouchers. for payments made for 
materials used in the construction of the 
buildings. The plaintiffs contended that 
the sum of Rs. 2,80,C00 and the letter of 
the 22nd August were taken from them 
under circumstances which amounted to 
coercion, and they engaged an engineer to 
measure up the buildings and were ‘advised. 
that the defendant company were over- 
paid, and the plaintiffs brought their suit’ 
for an account from the defendant com- 
pany as to the actual cost of the buildings 


and of the moneys received on account 
thereof. The defendant-company in their 
written statement resisted the plaintiffs’ 


claim for an account on the ground, 
amongst others, that by reason of the letter 
of the 22nd August there was*an account 
stated between the parties. 


Mr. Justice Imam, before whom the suit 
was tried, decreed the plaintiffs’ suit and- 
ordered a reference for account before the 
Official Referee,” holding, however, that the- 
facts of the case did not amount to coercion 
in law. 

Mr. Zorab (with him M. 9. Hyam), ap-- 
peared, for the Plaintiffs. | 


`~ costs are reserved pending the 


~ 
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Mr. Pearson (with him Mr. Surita) ap- 
peared for the Nefendant-Company. 

‘Mr. Hyam for the Plaintiffs: Your Lordship 
will allow me my costs. 

{fuam, J.—Should not costs be reserved 
until the accounts are’ taken? Generally 
costs are reserved in such cases. | 


Mr. Hyam.—I submit I am entitled to 
my costs irrespective of the result of the 
reference. The -substantial question ` in 
“the case was account or no aecount. I 

. asked for an account, the . defendant-com- 
_pany resisted my claim and lost, and, costs 
should follow the event. Where a refer- 
ence for-an account isan incidental relief, 

Referee’s 
report, Here the plaintiffs’ very claim 
was for an account, and they havé succeed- 

- edin their claim. In Sellar v. Grifin (1), 
defendant denied plaintiffs’ right to an 
account, and, an account being directed, 
costs up to and including the hearing were 


` given .to the plaintiff by the decree order- 


ing the reference. In Hurrinath Rai v. 
Krishna Kumar Bakshi (2), Lord Hobhouse, 
in the Privy Council, stated the principle 
as to costs in’ such cases as follows : — 


“And inasmuch as-the defendant has taken” 


the ‘course of denying his 
accountability in toto, he should have been 
“ordered to pay the whole costs of the suit. 
lf he had been truthful, he should have 
submitted at once to an account and thus 
saved great expense,” and the same prin- 


ciple is illustrated in Boynton v. Richard- 


son <8), Collyer v. Dudley (4) and Jefferys 
v. Marshall (5). 


Mr. Pearson, for the Defendant- Conary 


In Jellicoe ý. Price (6), costs were reserved. 


pending the reference for an account. This 
is the general rule. Sellar v. Grifin (1), 
Collyer _v. Dudley (4) and Jefferys v. Marshall 
(5) were exceptional cases. But plaintiffs 
should be deprived of their costs although 
successful qu the issue as to account, because 
they charged coercion and failed on tbat 
issue. In their charge of coercion they 
(1) (1863) 11 W, R. 583. 
(2) 14 0. 147 at p. 158; 13 I, A. 123; 10 Ind. Jur. 

4 Sar. P. O. J. 751. 
(3) (1862) 81 Beav. 340; 54 E. BR. 1170; 135 R. R. 
E (4) (1823) T. & R. 421; 2 L. J. (o. s.) Ch. 15; 37 E. 
R. 1163. 

(5) (1870) 19 W. R. 94, R 

(6) (1841) 1 Y. & G, C. C. 74; 62 Ẹ. R. 796. 
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made unfounded aspersions on the character 
of the defendants. That is misconduct and 


‘sufficient cause to deprive them of their costs. 


In Hualey v. West London Heatension Railway . 
Company (7), Lord Halasbury laid down 
the principle in such cases as follows:— 
“Everything which increases the litiga- 
tion and the costs, and which places 
upon the defendant a burden which he 
ought not to bear in the course of 
that litigation, i3 perfectly good cause 
for depriving ‘the plaintiff of his costs.” 
Plaintiffs in charging coercion have in- 
creased the costs of this litigation and 
should be deprived of their costs. Similarly 
Lord, Watson says in the same case ab page 
“Good. -cause, in my opinion, embraces 
everything for which the party is respon- 
sible, connected with the institution or 
conduct of the suit, and calculated to ocea- 
sion unnecessary litigation. and expense.” 
In any event the defendant company should 
get the costs on the issue of coercion 


‘on which they have succeeded. Parker v, 


McKenna (8). 


. Mr. Hyam in reply.—Jellicoe v. Price 
(6) was itself an exceptional case. The 
Vice-Chancellor in- reserving costs did not 
disapprove of the decision in Oollyer v. 
Dudley (4). | A successful party can only be 
deprived of his costs for misconduct or for 
other sufficient cause. There is no mis- 
conduct found against the plaintiffs here, 
neither is there any sufficient cause to 
deprive them of costs. In Hualey v. West 
London EHatension Railway Company (7) 
plaintiff made an extravagant and ex- 
tortionate -claim and tried to support it 
by fraudulent statements and dis- 
honest acts and by evidence which the 
jury disbelieved. In Parker v. McKenna 
(8), charges of grave and deliberate fraud 
were made which turned out to be entirely 
without foundation. None of these stric- 
tures are applicable to the present case. 
contra the defendant-company, in 
obtaining the letter of the 22nd August in 
the absence of the plaintiffs’ solicitors, 


-were themselves guilty of sush misconduct 


` 


(7) (1889) 14 A. C. 26 at p. 32 395; 
60 h. T. GHY; 37 W R. 625. 

(8) 874) 19Ch. App. 96 ntp. 12044 L J Ch, 
425; 31 L.T, 789; 23 W. R. 71, 
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-as to deprive them of their costs on the 
issue of coercion on which they succeeded. 
_Daniell’s Chancery Practice, 8th Ed., page 
1036 (b). 

Imam, J.—The plaintiffs will get their costs 
up to and including the hearing on scale 
No. 2. 

Messrs. Jones & Co., for the Plaintiffs. 

Messts. Orr, Dignum & Oo., for the De- 
fendant-Company. 





ALLAHABAD HIGH COURT. 
First Civin, Arrear No. 39 or 1916. 
. June 5, 1916. 
Present:—-Mr, Justice Walsh and Mr. 
Sundar Lal. . 
Chaudhri NIADER SINGH~ Derenpant— 
APPELLANT 
versus 


Musammat GANGA DBEI—P uaintirr— 


RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 62, 29— 
Compensation for wrongful seizure, suit for, nature of— 
Damages for tort in detinue or trespass - Proof, necessity 
of—Money had and received, suit for. 

Compensation for wrongful seizure is another way 
of saying damages for tort in detinue or trespass. 
There can only be wrongful seizure when the property 
was in the possession of the person who is setting 
up the wrong. An action for detinne involves 
proof of right to actual possession and of deprivation 
of possession. 

Therefore, a suit to recover from the defendant 
certain money which has been received by the defend- 
ant in the form of rent paid to the defendant 
throngh the Court under a decree entitling the 

: defendant .to receive such rent as against tenants, 
but in respect of property of which the plaintiff was 
entitled to possession and also to receipt of rent, is 
not an action for compensation for wrongful seizure 
of moveable property under legal process within the 
meaning of Article 29 of Schedule Iof the Limitation 
Act, 1908, but is an action for money had and received 
by the defendant forthe use of the plaintiff and is 
governed by Article 62 of Schedule I of the Act, 


First appeal from the order of the Assistant 
Sessions and Subcrdinate Judge, Meerut, 
dated the 17th December 1915. 

Mr. 
Appellant. 

Mr. Mohan Lal Sandal, for the Respond- 
ent. 


Justice 


JUDGMENT. 
Wass, J.—This case has been 
thoroughly argued. But really the point 


‘is hardly open to discussion. The plaintiff 
sues fo recover from the defendant certain 
money which has been received by the 
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defendant, in the form of rent paid to the 
defendant through the Court under a decree 
entitling the defendant to receive such 
rent as against tenants, but in respect of 
property of which the plaintiff was entitled 
to possession, and also to receipt of rents. 
It is suggested that for such an action 
the Limitation Act provides one year’s 
limitation by reason of the terms of Article 
29, that is to say, it is an action for com- 
pensation for wrongful seizure of moveable 
property under legal process, 
of the kind. The moment one appreciates 
you apply the test of the distinction between 
tort and contract, all difficulty disappears. 
Assuming for a moment that such money can 
be moveable property, it is obvious that it has 
never been in the possession of the plaintiff at 
all. Compensation for wrongful seizure is 
another way of stating a claim for damages 
for tort in detinue or trespass. ‘There can 
only be wrongful seizure when the property 
was in the possession of the person who 
is setting up the wrong. An action for 
detinue involves proof of right to actual 
possession, and of deprivation of possession. 
In the case now before the Court there 
ig no seizure; 
say, there is nothing wrongfulin the sense 
in which if is used in the Article. There 
is no claim for compensation, andi very 
much doubt whether rents payable under 
these cireumstances are moveable property 
at all. It is quite clear that money re- 
ceived by B froma third person to which 
A is rightfully entitled is money which, 
from the date of its receipt by B, B is 
under an implied contract to pay to A. 
The cause of action which A has for tbat 
implied contract has always been known 
to the Common Law as an action for money 
had and received by the defendant for the 
use of the plaintiff. That is what the 
present suit is really for, and Article 62 
of the first Schedule to the Limitation Act 
is the appropriate Article. The decision in 
Jagjivan Javherdas v. Gulam Jilani 
Chaudhri (1), is bad law. The appeal must 
be dismissed with costs. 

SUNDAR Lan, J.—I am of the same opinion. 

By tar Cours.—The appeal is dismissed 
with costs. 


Appeal dismissed, 
(1) 8 B. IT. 


It is nothing, 


there is no tort, that is to” 
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PATNA HIGH‘ COURT. 
Seconp Orvis APPEAL No, 241 or 1913. 
May 16, 1916, 
_ Present: —Mr. Justice Mullick. 
Babu BISWAMBHAR LAL—Derenpanr 
No, 1—APPELLANT 
Versus 
JHULAN RAM TEWARI AND OTHERS— 
PLAINTIVES—RESPONDENTS. 

Mortgage—Prior and puisne encumbrances—Puisne 
mortgagee in possession under his mortgage-decree— 
Subsequent decree by prior mortgagee and purchase 
in execution sale—Hjectment of puisne mortgagee, 
suit for-—Redemption—Limitation Act (IX of 1908), 
Sch. I, Arts. 187, 138, 144. 

A property which was subject to two several 
mortgages, the first usufructuary and the second 
simple, was purchased by the puisne mortgagee in 
execution of œ decree for sale obtained by him 
in January 1898. The prior mortgagee sued on his 
mortgage without impleading the puisne mortgagec, 
brought the property to sale in 1898, and got symboli- 
cal possession on 2nd Angust 1901. The sale was 
confirmed on 31st August 1901. He suzd to eject 
the-puisne mortgagee on 20th February J911: 

Held, (1) that the plaintif could not eject the 
defendant if the latter was willing to redeem; [p. 
87, col. 2.] 

Har Pershad Lal v. Dalmardan Singh, 32 C. 891; 9 C. 
W. N. 728; 1 0. L. J. 371, referred to. 

(2) that Article 144 of the Limitation Act applied 
to the suit and not Article 187 or 188. [p. 87, col. 2.] 

Articles 187 and 188 of the Limitation Act do not 
apply where possession has already been delivered 
by Court. [p. 88, col. 1.] 


Mr. Muhammad Mustfa 
Appellant. 

Messrs. Harnandan Sahay and Mritunjoy 
Lal, for Deputy Registrar, for the Respond- 
ent. 

JUDGMENT.—The plaintiffs took an 
usufructuary mortgage of a 6-pies share 
from the defendants on the 20th September 
1882, the sum borrowed being payable on 
the 24th September 1885. The defendants 
took a simple mortgage of 10 annas of 
the same village on the 23rd June 1893 
and in execution got possession of 7 annas 
in January 1898 and of remaining 3 annas 
in 1599.” The plaintiffs sued upon their 
mortgage in 1894, brought the property 
to sale in 1898 and got symbolical 
possession on the 2nd of August 1901. 
The sale was confirmed onthe 3lst August 
1901. Finding the defendants in possession 
the plaintiffs brought the present suit on 
the 20th of February 1911 for recovery 
of possession. Defendant No. 1 contested 
the suit. A number of minor defendants 


Khan, for the 
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who are the heirs of defendant No. 12 
who is alleged to have been a purchaser 
of a part of the Mauza from defendant 


No. J, are represented before me by the 
Deputy Registrar, but they did not 
appear in the lower Courts and the 


learned Vakil representing them says that 
he is not interested in the result of this 
appeal, because no reliefs have been claimed 
against him. Both the lower Courts have 
decreed the suit and hence this second 
appeal by the defendant No. 1. 

The sole contention of the learned Vakil 
for the appellant is that the suit is 
barred either under Article 137 or 138 of 
the Limitation Act. It is contended that 
the plaintiffs’ decree was a money-decree 
under section 68 of the Transfer of 
Property Act, that all that he purchased 
at the sale of the 30th of August 1898, 
was the equity of redemption, and that 
as he was not a party to the puisne 
mortgagee’s suit, he is only entitled to 
“redeem the latter. It is contended that 
in any event the learned Munsif’s: decree 
directing that the puisne mortgagees may 
redeem the plaintiff on payment of 
Rs. 1,260 with interest is wrong. Now it 
appears that the plaintiffs’ decree was a decree 
for sale under section 67 of the Transfer of 
Property Act. The zarpeshgi was a mcrtgage 
and the mortgaged properties were security 
for the payment of the consideration. The 
plaintiffs’ decree was a mortgage decree and 
what he purchased was the 6-pies share 
in the property subject to the charge of 
defendant No. 1 whom he did not implead 


in his suit. But defendant No. 1 has already 
been in possession since 1898, The 
plaintiffs are not entitled to eject him 


from the land, if he is willing to redeem. 
Har Pershad Lal v. Dalmardan Singh (1). 

On the point of limitation also I 
think the Courts below have applied the 
correct Article, namely, Article 144. The 
plaintiffs are entitled to 12 years from 
the 21st August 1901 on which date they 
discovered the adverse possession of the 
defendant. Article 138 cannot possibly 
apply because that Article relates only to a 
disturbance of possession by the judgment- 
debtor. In the present case the plaintiffs’ 
possession was resisted by 3rd party. More. 


(1) 32 C. 891; 9 C. W. N. 728; 1 C. L, J. 371, 


‘ 


ES 
KADIRVELU CHŁTTY V. NANJONDAIYAR, 


over Articles 187 and 138 do not apply 
‘where possession hasalready been delivered 
by Court. ii í 

I think upon the anthorities the plaintiffs 
“are entitled to possession, but that defendant 
No. 1 basa right to redeom. The learned 
Vakil for the appellants contends that he 
ought not to be compelled to redeem for 
Rs. 1,260 but should only pay Rs. 1,000, 


which was the ‘principal of: the plaintiffs’- 


zarpeshgt. It appears, however, that the 
amouut of ‘Rs, 1,260 was arrived at on 
compromise in plaintiffs’ mortgage suit and 
that upon the bond the amount to which he 
was entitled was much-greater. So the décree 
made by the Munsif in the 
is to the advantage of the defendant. 
Calculating upon the bond he 
have to pay a much larger sum. ‘No 
other points have been argued and: the 
result is. that the appeal is dismissed with 


costs. 


Appeal dismissed, 


MADRAS HIGH COURT.- 
Civit Revision Petition No. 718 or,1915. 
E February 10, 1916. g 
Present:—Mr. Justice Seshagiri Aiyar. 
KADIRVELU CHETTY. alias MAÑ- 
NAPPA CHETI Y- AND ANOTHER— 
DEFENDANTS— PETITIONERS 
versus ` 


NANJUNDAIYAR AND OTHERS —PLAINTIFFS 


i — RESPODENTS. 3 
| Civil Procedure Code (Act V of 1908), ‘fs. 9, $2,115 
—Preliminary issue regarding maintainability of suit— 


- Revision—Civil suits, what are - Ubhayakar’s right, ij- 


civil in nature — Dharmakarta, if can impose conditions 
on Ubhayakar— Religious 
1863), ss. 14, 18— Suits, to enforce privileges to worship 


—Sanction, if necessary for institution. 


A right to worship is a civil right, and may be 
enforced in Court as nobody can prevent a: wor- 
shipper from proceeding to the temple and wor- 
shipping the deity. [p. 89, col. 2.] Š 

Vengamuthu v. Pandaveswara, 6 M. 151, referred to. 

Obiter dicta.— Where the claim is made to an office 
emoluments, however insignificant the emoluments 

. may be, the plaintiff is entitled to seek the aid of the 
Court to have his right established. [p. 89, col. 2.] 
-Where a right has been scquired or exercised 
_hereditarily for performing certain festivals in the 
temple and where such right is negatived by the’ 
Dharmakarta, the person whose rights have been so 
infringed, is entitled toask the Court to have that 
right declared in his favour. [p. 89, col. 2.) ` 
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present suit- 


would ` 


‘Endowments Act (XX of ` 


[1916 


Chunnu Dat Vyas v. Babu Nandan, 6 Ind. Cas. 223; 
32 A. 527; 7 A. L. J, 529; Tholappala Charlu v. 
Fenkata Charlu, 19 M. 62; 5 M. L. J. 209 and Srinivasa 
v. Tiruwengada, 11 M. 450, referred to. Tys 

Subbaraya Mudaliar v. Vedantachariar, 28 -M. 23; 
14 M. L. J. 171 and Karuppa Goundanv. Kolanthayin, 
7 M. 91, distinguished. . S 

Even though a person is hereditarily entitled to 
perform a festival, the Dharmakarta may impose o 
condition on him, viz, thatit is open to him (the 


_Dharmakarta) to receive contributions from ‘others tò , 


‘perform the festival ‘ona grander scale than that 
person is really able to do. [p. 90, col. 2.] 

There are -three classes of cases which concern 
rights to enforce privileges in a temple. ‘(1) The 
object of a suit may be to secure certain advantages 
toa trust, in which case, any two persons, with the 
sanction of the Advocate General or the Collector of 
the District concerned, can institute a suit in that 
behalf. (2) The Religious Endowments Act em- 
powers persons who have an interest in the temple 
to go toa Court of law for a declaration that the 
trustee is bound to carry out certain duties. (3) The 
third class of cases is where individuals can 
claim rights, either as citizens, or as having a 
hereditary right, to worship in a temple or perform 
certain festivals. In such a case the suit is really 
for a direction that the officer in charge of the trust 


should perform the duties according to mamool and ` ; 


- the sanction of the Advocate-General or the ‘District 
Judge is not required for its institution either under 
section 92, Civil Procedure Code, or’ sections 14 and 
12 of the Religious Endowments Act, 1€63.  [p. 90, 
col, 2.] i : 

Krishnaswami Iyengar V. Rangasawmy Iyengar, 5 
Ind Cas. 76; 7 M. L.-T. 248; 19 M. L. J. 748; Subbaraya 
Mudaliaa v. Vedantachariar, 28 M. 23; 14 M. L. J. 171 
and Syed Amin Sahib v. Ibram Sahib, 4 M. H. C. R. 


-112, followed. 4 f 
Quære.—W hether section 115, Civil Procedure Code, 


1908, warrants interference by a High Court with 
a ruling by a lower Court on a preliminary issue, 
although it goes to the maintainability of the suit? 
[p. 89, col. 2.] | | ; 
Petition, under section 115 of Act . V of 
1908, praying the High Court to revise 
the order of the Court of the District Munsif 
of Dharmapuri, dated the 4th August 1917, 
in Original Suit No. 292 of 1915. 
FACTS.— The suit was for a declaration 
of the right: of the plaintiffs to perform the 
Kalayana Utsavam in the temple of Sri 
Paravasudeva Swami at Dharmapuri on the 


day of the yearly car festival, according to - 


their means and in accordance with the 
Shastrus, for a perpetual injunction restrain- 
ing the defendants (the Dharmakartas) from 
interfering with that right, for a mandatory 
injunction’ directing the 
‘pronounce -on the appropriate occasion at 
the close of the festival, that the plaintiffs are 
the persons who performed the festival 
and for damages for loss of materials’ and 


defendants to 


for loss of reputation and. worry of mind 


~ 
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caused by the defendants’ action in refusing 
to permit the plaintiffs to perform the 
festival. The defendants contended that the 
suit was bad for want of the preliminary 
sanction under section 18 of the Religions 
Endowments Act. A preliminary issue was 
framed onthe point and the District Munsif 
held that sanction was not necessary. The 
defendants thereupon preferred this revision 
petition to the High Court. 

Mr. K. R. Subrahmanya Sastriar, for the 


- Respondents, raised a preliminary objection 


that no revision lay but the petition was 
allowed to be argued on the merits. 


Mr. V. ©. Seshachariur, for the 
Petitioners:—The suit is not one of a civil 
nature and so is not cognisable by the 
Court at all. Vasudev v. Vamnaji (1); 
Narayan Vithe Parab v. Krishnajt Sadashiv 
(2); Subbaraya Mudaliar v. Vedantachariar 
(3); Karuppa Goundan v. Kolanthayan (4) and 
Vaidinatha Thambiran v. Chandrasekara Dik- 
shitar (5). Moreover the. sanction of the 
District Judge ought to have been obtained 
prior to institution of the suit as it is covered 
by sections 14 and 18 of the Religious Endow- 
ments. Act. 


Mr. K. PB. Subrahmanya Sastriar argued 
conira and relied upon the cases reported as 
Samaram Singarachariar v. Krishnaswamt 
Tuengar (6); Venkatesha Mallia yv. Bammam- 
palli Ramayya (7); Vengamuthw v. Panda- 
veswara (8) and Krishnaswami Iyengar 
v. Rangasawmy Iyengar (9). . 

Mr.: V. O. Seshachariar briefly replied. 


JUDGMENT.—This is a suit by the 
plaintiffs against the petitioners, who are 
the trustees of a Vishnu temple, for a 
declaration that the plaintiffs are entitled 
to perform a festival which they had been 
doing for a long time, without hindrance on 
the part of the trustees. 


A preliminary issue was taken at the 
suggestion’ of the trustees as to whether this 


(1) 5 B. 80, 

(2) 10 B. 233. 

(2) 28 M. 23; 14 M. L. J. 171. 

(4) 7 M. 91, 

(5) 15 M. L. J. 458. 

(6) 4 Ind. Cas. 874; 19 M. L. J. 513. S 

(7) 26 Ind. Cas, 202; 27 M. L. J. 241; 38 M. 1192. 
3) 6 M. 161. 

(9) 5 Ind. Cas, 76; 19M. L. J. 743; 7 M, L. T, 248, 
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suit falls under the Religious Endowments 
Act, andas sush,is not maintainable with- 
out the sanction of the District Court, or of 
the Advocate-General. The Munsif came 
to the conclusion that the suit was maintain- 
able. Against his decision on the prelimi- 
nary issue Mr. Seshachariar has preferred this 
Civil Revision Petition. The first question 
that suggests itself is whether section 115 
warrants interference by this Court with a 
ruling ona preliminary issue, although it 
goes to the maintainability of the suit. I do 
not think it necessary to express any opinion 
on that question because onthe merits I 
am of opinion that the decision of the 
District Munsif is right. 

There are really two questions which have 
been argued; first, whether the right claimed 
by the plaintiffs is a civil right, and secondly, 
whether supposing it is a civil right, the 
sanction of the District Court should have 
been obtained under Religions Endowments 
Act before the institution of the suit. Upon 
the first of these questions there have been 
conflicting views to some extent, but upon 
certain essential points there is no difference 
of opinion, If the right litigated is a right 
to worship, it isa civil right, and nobody can. 
prevent the worshipper from proceeding to 
the temple and worshipping the deity. See 
Vengamuthu v. Pandaveswara (8). Where 
the claim is made to an office emolu- 
ments, however insignificant the emoluments 
may be, the plaintiffis entitled to seek the aid 
of the Court to have his right established. 
There are numerous cases onthe point. A 
third class of cases arises where a right 
has been acquired or exercised hereditarily 
for performing certain festivals in the temple 
and where such right is negatived by the 
Dharmakarta. In such cases, the person, 
whose rights have beeninfringed, is entitled 
to ask the Court to have that right declared 
in hig favour. It was pointed ont in a very 
recent case, Channu Dat Vyas v Babu 
Nandan (10), that the right to perform festival 
in a temple will be regarded as a civil right, 
although, if it is unconnested with a temple, 
Courts will not entertain the claim. This is 
also the view taken in this Court in Tholap- 
pala Charlu v. Venkata Charl (11). There it 
was pointed oub by the learned Judges of this 


(10) 6 Ind, Cas. 228: 32 A. 527; 7 A. L, J. 529, 
(il) 19 M. 62; 6 M. L. J. 209, 
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Court that if the right is connected with a 
temple no question of emolument grises, 
and it is a civil rigbt which can be en- 
forced in a Court of Law. 

Mr. Seshachariar has drawn my skin 
to Subbaraya Mudaliar v. Vedantachariar (8). 
The suit in that case was to enforce a 
right unconnested with any office in the 
temple and was not connected with the 
performance of any festival. The learned 
Judges held that such a suit is not 9 suit of 
a civil nature. As regards Karuppa Goundan 
v. Kolanthayan (4), it is enough to say that 
that also was a case where there was no 
right to any office in the temple, nor were 
emoluments claimed from the temple. I 
am doubtful as to whether the position 
taken in that case can be regarded as 
good law having regard to the fact that 
prasadams like thulast and the right to be 
served with holy water first in a Vishnu 
temple, have been regarded as civil rights. 
1 doubt whether the right to receive sacred 
ashes and the claim to precedence to receive 
betel-nut do not stand on the same footing. 


However that may be, the case of Karuppa . 


` Goundan v. Kolanthayan (4) does not affect the 
present case, 


On the other hand in Vengamuthu v. 
Pandaveswara (8) where a dancing girl 
claimed a right to worship the deity and 
she was denied that right, it was held that 
she could maintain a suit. A case very 
mach in point is Srinivasa y. Tiruvengada 
(12). In that case the plaintiffs complained 
that the defendants were interfering with 
their right to receive crown and water at 
‘a certain festival. Collins, CG. d, 
and Parker, J., came to the conclusion, 
after a review of the earlier authorities, 
that that was a civil right. There was no 
question of office or emoluments in that case, 
It was regarded purely as a civil right which 
the parties are entitled to enforce in a Civil 
Court. 

For these reasons, I am of opinion that 
the right claimed is a civil right. 

The question whether the Dharmakartas 
can impose certain conditions or not, is a 
question to be gone into on the merits. Not- 
withstanding that the plaintiffs are entitled 
to bring this suit, it may be that the 


(12) 11 M. 459. 
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Dharmakartas can insist upon the observance 
of certain conditions: “For example, one of 
the conditions may be that it is open to 
the Dharmakartas to receive contributions 
from others to perform the festival on a 
grander scale than the plaintiffs are really 
able to do. That is not a matter with which 
I am concerned at present. I, therefore, agree 
with the District Munsif on this point. 


Upon the second question also I agree 
with him, Mr. Seshachariar argues that the 
reliefs claimed in the suit are covered by’ 
sections 14 and 18 of the Religious Endow- 
ments Act and as the sanction of the 
District Court was not obtained prior to the 
institution of the suit, the suit should be dis- 
missed. There are three classes of cases 
whieh concern rights to enforce certain 
privileges ina temple. The object of a suit 
may be to secure to the trust certain ad- 
vantages: any two persons with the sanction - 
of the Advocate-General, or tke Collector 
of the District concerned, can institute a 
suit in that behalf. The Religions En- 
dowments Act empowers persons who have 


-an interest in the temple to go to a Court 


of Law, fora declaration that the trustee 
ig bound to carry out certain duties, There 
isa third class of cases where individuals 
can claim rights, either as citizens, or as 
having a hereditary right, to worship in a 
temple, or perform certain festivals. It is 
really a direction that the officer in charge 
of the trust should perform the duties 
according to mamool, and such a right as 
this does not require the sanction either of 
the Advocate-General or of the District 
Judge for its institution. This is the view 
taken in Krishnaswami Iyenger v. Ranga- 
sawmy Iyengar (9). That was also the view 
taken in Subbaraya Mudaliar v. Vedanta- 
chardar (3). The District Munsif draws 
attention to an earlier case in this Court in 
Syed Amin Sahab v. Ibram Sahib (13). All 
these cases make it clear that where an in- 
dividual right is to be enforced, neither 
section 92 of the Civil Procedure Code, nor 
sections 14 and 18 of ‘the Religious Endow- 
ments Act, will apply. 


The decision of the District Munsif is right 
for all these reasons. I, therefore, dismiss 
this petition with costs. 

Petiticn dismissed, 

(13) 4 M. H. C. R. 112, 
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SHYAMA coun GHOSE v. ASWINI KUMAR CHAKRAVARTI, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 3291 
or 1914. 

June 21, 1916. 
Present:—Mr. Justice- D. Chatteriee and 
Mr. Justice Newbould. 

Srimati SHYAMA SUNDARI GHOSE AND 
OTHERS— PLAINTIFFS —-A PPELLANTS 
VETSUS 
ASWINI KUMAR CHAKRAVARTI 
AND OTHERS—Pro fourma DEFENDANTS— 


RESPONDENTS. 

Plaint, amendment of, in second appeal, if allowable 
~~Suit, nature of, change of. 

The High Court in second appeal refused to allow 
a plaintiff to amend his plaint nnd to litigate the 
suit as a suit for rectification of a decree founded 
on a mistake, where the original suit which was to 
set aside the decree as based on fraud was dis- 
missed by the first Appellate Court on the ground that 
no frand was committed by the defendant but that 
errors in the decree were due to mistakes of both 
parties. [p. 92, col. 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, lst Court, Dacca, dated the 
12th August 1914, reversing that of the 
Munsif, 4th Court, Munshigunj, dated the 
Sth of August 1913. 


FACTS of the case appear clearly from 
the judgment. 

Babus Ram Chandra Majumdar and Pan- 
chanan Ghose, for the Appellants.—A suit is 
maintainable for the rectification of judgment 
and decrees. Section 9, Code of Civil Proce- 
‘dure, does not bar such a suit. 

Refers to Jogeswar Atha v. Ganga Bishnu(1), 
Golab Koer v. Badshah Bahadur (2), Maruti 
v. Rama (8). 

That such a suit lies is also apparent from 
the provisions of Article 96 of the Ist Sohe- 
dule of the Indian Limitation Act. 


Babu Qunada Chandra Sen (with him Babu 
Biraj Mohan Mozumdar), for Deputy Regis- 
trar, for the Respondents.—The relief sought 
for is an equitable relief. Now the Court of 
Appeal below has found as a fact that the 
appellants? have suffered no injury by the 
previous decree. Then again the appellants 
have not exercised due diligence. Henze 
the appellants are entitled to no relief. ` 


(1) 8 0. W. N. 473. 

(2) 2 Ind. Cas. 129.10 O. L. J. 420; 13 0. W. N. 
1197. 

(3) 21 B. 333, 


JUDGMENT.—In a previous partition 
suit between the parties, the preliminary 
decree was prepared by consent. A Civil 
Court amin made the final partition accord- 
ing to the preliminary decree and there was 
an appeal against the final decree by some 
of the appellants, if not ali. In that appeal, 
none of the grounds that are urged in this 
case, were raised and the final decree was 
confirmed on appeal. 

The plaintiffs now bring this suit on the 
ground that the local investigation by the 
amin was sup:rintended by defendant No. 1 
that they left the whole matter to the super- 
intendence of defendant No. las he was 
acquainted with the property and as they had 
confidence in him but that the defendant 
No. 1 in collusicn with the amin had made 
a wrong partition by exeluding portions 
of the property under partition and includ. 
ing in the partition, lands that belonged to 
other properties. On these grounds, they 
sue for a declaration that the final decree in 
the partition suit was null and void. 

The first Court gave a decree to the plaint- 
iff. The second Court has found that there 
was no fraud by defendant No. 1 or 
by the Civil Court amin as found by the 
Court of first instance but that there were 
certain errors which must have been intro- 
duced by mistakes of both parties. These 
errors were that two plots Nos. 7 and 17 not 
belonging to the property were included in 
the partition. The learned Subordinate 
Judge has held that as regards the pro- 
perties excluded from the partition, the 
plaintiff is entitled to sue for a fresh par- 
tition as they still remain parts of the joint 
property. As regards the two plots that 
are included in the partition without be- 
longing to the property, the learned Judge’s 
finding is that the plaintiffs have suffered no 
injury by the erroneous inclusion of other 
lands not belonging to the mahal. It is 
necessary to explain this; it arose in this 
way. In the previous partition, the amin 
wrongly included plots Nos. 17 and 7, plots 
Nos. 17, 13, and 14 were treated as of dis- 
puted possession and divided amongst the 
several co-sharers. The plaintiffs obtained 
a very small part of plot No. 17. As regards 
Chak No. 7 it is not allotted to the plaintiff 
so that even if it belongs to other parties, it 
does not in any way hurt the plaintiff that 
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ib has been considered a part of the mahal 
and divided. As regards plot No. 17, we 
have further to remark that at the previous 
partition it was known to the parties that 
either the title to, or possession of, this pro- 
perty,and plots Nos. 18 and 19 were disputed 
and notwithstanding that the plaintiffs were 
satisfied with a share in the same and they. 
took the risk of the title being disputed by 
the neighbouring proprietors with the chance 
of their being able to succeed against them. 
They were disabused, however, in the survey 
proceedings ; the matter has been allowed to 
rest for several years and the parties have 
been in possession of their shares. They 
want now to set aside the partition and to 
have a new partition. 

We think that, under the circumstances 
the Subordinate Judge was right in dis- 
missing their suit, specially as the main 
object, namely, that of setting aside the 
decree as based on frand, fails according to 
his finding. That being so, ib would perhaps 
be straining the law a bit if we were to 
allow him to amend the plaint at this stage 
and litigate the suit asa suit for rectifica- 
. tion of a decree fcunded on a mistake. We 
decline to do so on tha ground first. that 
the inclusion of No. 7 does not hurt the 
plaintiff and it will not be right to allow him 
to re-open the whole proceedings. As regards 
the three properties which have not been 
divided and which are found to belong to 


the mahal in dispute, he has the right to. 


have a partition if he likes according to his 
share. 
The appeal is, therefore, dismissed with 
costs, 
Appeal dismissed. 


MADRAS HIGH COURT. 
Secono Civit Appa2at No. 1921 or 1914. 
March 23, 1916. 

Present: —Mr. Justice Seshagiri and 
Mr. Justice Bakewell. 
BALUSU VEERARAGHAVALU anp 
OTHERS — PLaIntipes—APPELLANTS 
VETSUS 
BOPPANA MANIKYAM AND OTHERS— 


DEFENDANTS— RESPONDENTS. 
Warranty —Eachange of immoveable property prior 


to enactment of Transfer of Property Act—-Compensation, 
claim for, for breach of warranty of title—Law appli. 
cable—Application of Common Law rule—‘Equity and 
good conscience’— Real Property Act (8 § 9 Vic. c. 106) 
—Transfer of Property Act (IV of 1882), s. 119—Letters 
Patent, s. 21—Exchange of property transferred by 
Hindu widow—Caveat emptor, doctrine of, eatent of. 

The law applicable to exchanges of immoveablo 
property effected prior to the enactment of the 
Transfer of Property Act is the Common Law of 
England and not the Statute Law embodied in the 
Real Property Act (8 & 9 Vic. C. 106) [p. 94, col. 1; 
p. 98, col, 1.) 

An exchange of property effected prior to 1882 
implied warranty of title. An exchange implied 
both acondition for re-entry onthe land given in 
exchange and also the right to obtain compensation 
for breach of the warranty. [p. 93, col. 2.] 

‘the state of the law in England as to the nature 
and oxtent of warranties of title on transfers of real 
property and Parliamentary enactments relating to 
and laying down the laws applicable to India prior 
to the passing of the Transfer of Property Act 
reviewed by Seshagiri Aiyar, J. [p. 93, cols. 1 & 2; p. 
94, cols. 1 & 2.] 

Stephen’s Commentaries of the Laws of England, 
Vol. I, page 410; Coke on Littleton, Vol. J, sections: 64 
& 65; Bustard’s case, 4 Coke’s Reports 121 (a): 76 
E. R. 1114; Attorney-General v. Vigor, (1803) 8 Ves, 
256; 32 E. R. 352; Morley’s Digest, Vol. I, page 23 
referred to. 

Per Seshagiri Atyar, J—It is clear that the highly 
technical enactment of 1815 (8 & 9 Vic. O. 106) 
which required the execution of a deed to evidence 
an exchange, was not extended to India. The Act 
of 1781 which looked with disfavour at the intro- 
duction of the English Statute Law into India laid 
down that, as far as practicable, the Courts should 
administer Indian law to Indians. There is nothing 
in Hindu Law which militates against a warranty 
being implied as between the parties to a contract cf. 
exchange. From the fact that, inthe Transfer of 
Property Act of 1882, the principle of implied 
warranty in sales and exchanges was recognized it 
may be inferred that the Legislature intended to 
preserve to the parties the English Common Law 
right as to warranty. [p. 94, cols. 1 & 2.] 

Where there is nothing to indicate on the face of 
a deed evidencing a transfer by a Hindu widow or on 
proper enquiries by the transferee that the widow 
was not oxercising the power which she has of “dis. 
posing of the property for purposes binding on the 
estate, it cannot be contended that the privilege of 
caveat emptor applies. [p. 95, col. 1.] 

Per Bakewell, J—The rule laid down in section 119 
of tho Transfer of Property Act is one of ‘equity and 
good conscience’ which under olause 21 of the Letters 
Patent the High Conrt may apply to exchanges 
effected prior to the enactment of the Transfer of 
Property Act. [p. 95, col. 1.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Masulipatam, in Appeal Suit No. 339 of 
1913, preferred against that of the District 
Munsif, Gudivada, in Original Suit No,527 
of 1910. 
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Mr. E Prakasam, for the Appellants. 
Mr. V. Ramadoss, for the Respondents. 


JUDGMENT. 


SESHAWIRI A1YAR, J.—The facts of the case 
are practically undisputed. Ths father-in- 
law of the lst defendant purchased from a 
Hindu widow certain properties. He gave 
them in exchange for some other proper- 
ties to the brother of the Ist plaintif. A 
revers:oner of the Hindu widow sued to 
set aside the original alienation. After 
some contest, the plaintiffs entered into a 
“compromise with him by which they retained 
a-portion of the properties exchanged on 
payment of a further consideration to 
the reversioner. There is no question of 
want of honesty or of diligenceon the part 
of the plaintiffs in entering into this compro- 
mise. The Subordinate Judge has found 
that pointin favour of the plaintiffs. The 
suit is brought in the alternative either for the 
restoration of the lands which the 1st plaint- 
if’S brother gaye in exchange or for com- 
pensation for breach of warranty or title. 
In this second appeal, we are only concerned 
with the second relief. The exchange is 
evidenced by an unregistered document of 
the 25th September 1880, two years before 
the Transfer of Property Act was passed. 
No question of its admissibility in evidence 
has been argued. The only point for consider- 
ation is whether there was an implied 


warranty of title at the time of the exchange.. 


It is clear that after the Transfer of 
Property Act, there would ho a warranty of 
- title. Jt is also clear that up to the passing 
of the Real Property Act of 1845 (S and 9 
Victoria Chapter 106), there was an implied 
warranty of title in Kugland in regard to 
exchanges. As pointed ont in Stephen’s 
Commentaries of the Laws of England, 
Volume I, page 410, before the Statute of 
Frauds, no writing was necessary to evidence 
an exchange. By tha Common Law of Eng- 
land, all thit was necessary to effech an 
exchange was that there shonld be mutual 
taking of possession: In Coke on Littleton 


Vol. I, sections 64 and 65, the Common Law - 


of England as to exchange is thus stated:— 
“So alwaies it behoveth that in exchange 
the estates of both be equal, viz., ifthe one 
hath a fee simple in the one land, that the 
other shall have like estate in the other land, 


and if the one hath fee taile in the one laud, 
the other ought to have the like estate in 
the other land, etc., and so for other estates”, 
And this statement as to equality is thus 
commented upan: Equality in lands is three- 
fold, viz., First, equality in value: Second- 
ly, equality in quantity of estate given 
and taken. Thirdly, equality in quality or 
manner of the estate given and taken’. As 
a corrollary from this statement of the law, 
it was held, ina very early case known as 
the Bustard’s case (1) that title was warranted 
by the parties to the exchange. The report 
says: And after many arguments at the Bar 
and Bench in divers several terms, it was 
adjudged for the plaintiff; and in this case four 
points were resolved per totam curiam, I, 
Thatin every exchange lawfully made, this 
word ezcambiumim plies itself tacite a condition, 
and also a warranty, the one to give re-entry, 
aud the other voucher end recompence, and 
all in respect of the reciprocal consideration, 
the one land being given in exchange for 
the other: but it is a special warranty, for 
upon the voucher, by force of it, he shall not 
recover other land in value, but that only 
which was by him given in exchange; for in- 
asmuch as the mutual consideration is the 
cause of the warranty, it shall, therefore, 
extend only fo land reciprocally given and 
not to other land; and this warranty rung 
only in privity, for none shall vouch by force 
of it but the parties to the exchange, or their 
heirs and no assignee: but the assignee 
shall rebut by forces of it, although the 
exchange was without deed.” According 
to this statement of the law, there can be 
compensation for breach of warranty, or 
re-entry on the land exchanged and the 
right of their reliefs can be exercised only 
by the parties or their heirs: but it cannot 
be assigned or devised. Attorney-General v, 
Vigor (2). It may be necessary to mention 
that the Statute of Frauds (29 Charles II, 
Chapter 1V, section 1) considered writing 
necessary to evidence an exchange. None 
the less, it was held in the Equity Courts 
that if the exchange was completed by 


possession, a good title passed. See 24 
Halsbury’s Laws of England, page 295 
(cases quoted at foot-note Q). By 


section 8 of the Real Property Act of 


(1) 4 Coke’s Roports 121 (a); 76 E. R. 1114, 
(2) (1803) 8 Ves, 256; 32 E. R. 352. 


04 INDIAN OASES. 


£1916 


BALUSU VEERARAGHAVALU V. BOPPANA MANIKYAM. 


1845, a deed was required to effect a 
conveyance, a partition or an exchange. 
The same Act declared that there was no 
warranty of title onan exchange. This Act 
applied only to England and not in Ireland 
or Scotland. This summary of the state of 
the law in England necessitates the considera- 
tion on whether before the Transfer of Pro- 
perty Act was passed in this country, the 
Common Law of England was in force, or the 
Statute Law, embodied in the Act of 1845. 
When the Mayor’s Courts were established 
in 1726, the Charter of George [ expressly 
declared that “all the Common and Statute 
Law at the time extant in England shall be 
introduced into the Indian Presidencies”. 
Thereafter, no Knglish Statute Law was to be 
applied in India unless it was specially 
extended tothis country. Morley’s Digest, 
Volume I, page 23. It is open to argu- 
ment whether the Mofussil Courts had the 
same authority to administer the English 
Common and Statute Law under the Charter of 
George I. But I see no reason to think that 
the Mofussil Courts were not administering the 
same principle of equity and good conscience 
which guided the Mayor’s Courts. Cowell 
in his history and constitution of the Courts 
and Legislative Authorities in India points 
out what laws applied to India up to 1834: 
“Pirst, there was the whole body of English 
Statute Law existing in 1726 so far as it 
was possible, which was introduced by the 
Charter of George 1, and which applied, at 
least, in the Presidency Towns. Secondly, 
all English Acts subsequent to that 
dats which are expressly extended to 
any part of India. ‘Thirdly, the Regulations 
of the Governor-General’s Council which 
commence with revised Code of 1793, 
containing forty-eight regulations, all passed 
on the same day (which embraced the 
results of twelve years’ antecedent legislation), 
and were continued down to the year 1834”. 


It is clear that the highly technical 
enactment of 1845 which required the 
execution of a deed to evidence an exchange 
was not extended to India. The Act of 
1781 which was intended to curtail the 
powers of the English Judges and which 
looked with disfavour at the introduction 
of English Statute Law into this country laid 
down that as faras practicable the Courts 
should administer Indian Law to Indians. 


So far as I am aware, there is nothing in 
the Hindu Law which militates against a 
warranty being implied, as between the 
parties to a contract of exchange. From the 
fact that, in the Transfer of Property Act 
of 1882, the principle of implied warranty 
in sales and exchanges was recognised, it 
may be inferred that the Legislature 
intended to preserve to the parties the 
English Common Law right as to warranty. 
English deeds and conveyances are drawn up 
by skilled draftsmen and consequently the par- 
ties may be held to be dealing with each other 
at arm's length. In this country, documents 
are drawn up by persons who have only 
the great wisdom of the proverbial school- 
master. More recently, the drafting has 
got into the hands of quacks who have. 
neither common sense nor a knowledge of 
the law. Under these circumstances, the 
Indian Legislature has thonght it advisable 
to introduce the principle of implied warranty 
in sales and exchanges. I have no reason 
to think that between 1845 and 1882, the 
Courts in this country imported the highly 
artificial rule of the English Real Property 
Act. My conclusion is, that when the par- 
ties exchanged their properties in 1880, they 
impliedly covenanted good title. 

As against this position, Mr. Ramadoss, 
and Mr. Prakasam who argued this case 
dispassionately and mainly with the object 
of assisting the Court in solving a very 
difficult question of law, contended that the 
warranty of title under the Common Law 
was only to ensure re-entry and not to obtain 


compensation. The decision in Bustard’s 
case (1) is directly against this con- 
tention, the next contention was that - 


an implication of warranty is opposed to 
section 92 ofthe Indian Evidence Act. It 
is enough to say in answer to this argument 
that warranty is not aterm of the contract 
or grant. Nor does the decision of the 
Bombay High Court in Shivram v. Bal (3), 
denying a warranty as to sales decisive 
of the question. The last argument was 
rested upon the well-known case, Soper v. 
Arnold (4). It has not been established 


(3) 26 B. 519; 4 Bom, L. R. 310, 
(4) (1889) 14 A. C. 429; 59 L, J. Ch. 214; 61 L, T, 
702; 38 W. R. 449, A 
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that the Ist plaintiff's brother was aware 
of any defect of title in the property he got. 
It is true that a widow has only a limited 
power of alienation. But where there is no- 
thing to indicate on the face of the document 
or on proper enquiries that the widow was not 
exercising the power which she has of dis- 
posing of the property for purposes binding 
on the estate, it cannot be contended that 
the principle of caveat emptor applies. No 
attempt has been made, in this case, to prove 
that the plaintiffs father wilfully shut his 
eyes to the defect in the title or neglected 
the opportunities he had for making bona fide 
enquiries. Iam, therefore, of opinion that 
the special contentions of Mr. Ramadoss 
have no force. 


The Subordinate Judge has found that 
the plaintiff will be entitled to Rs. 875 as 
damages, incase he is entitled toany. In 
reversal of the decrees of the Courts below, 
a decree will be given for this amount with 
interest at 6 per cent. per annum from the 
date of the plaint. 

Parties will pay and receive proportionate 
costs throughout. 


BakEWELL, J.—The question in this case 
is whether any or what warranty of title 
should be implied upon an exchange of 
lands effected prior to the passing of the 
Transfer of Property Act, 1882. Under 
the English Common Law, an exchange 
implied a condition for re-entry upon the 
land given in exchange, and alsoa warranty, 
and it was not material that the party 
evicted had notice of the title paramount, 
[ Bustard’s case (1)], and this rule has been 
followed in section 119 of the Transfer of 
Property Act, 1882, Under clause 21 of 
the Letters Patent this Court must apply 
the law or equity or rule of good conscience 
which the Court of first instance ought to 
have applied, and I am prepared to accept the 
rule laid down in that section as one of equity 
which ought to have been applied to this 
case, 


The argument, however, of the learned 
Counsel for the appellant apparently was 
that the English Law as to the transfer of 
land had been applied to the Northern 
Circars, and I think that he failed to show 
any authority for this proposition. The 
Charters of the Mayor’s Court of Madraspatam 
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were only intended to apply to the 
administration of justice in the Presidency 
Town and the Court established apparently 
resembled the Consular Court. 

The Charters which abolished the Mayor's 
Court established only local Courts in the 
Presidency Town (Shaw’s Charters of the 
Madras High Court). I agree with the 
order proposed by my learned brother. 

Appeal allowed; 


V.R.P. Suit decreed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decres No. 448 
or 1915. 

June 15, 1916. 

Present:—Mr. Justice Fletcher and 
Mr. Justice Teunon. 

Tar ALLAHABAD RANK, LIMITED-- 
PLAINTIFF—~APPELLANT 
VeTSUS 
MOTI LAL BARMAN AND OTAERS— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 10—Mortgage suit—Account in preliminary decree, 
if adjusted once for all—Money puid by mortgagee 
after preliminary decree either for rent or for supporting 


- his title to mortgaged property, if can be added to 


mortgage money. 

Where ina preliminary decree in a mortgage snit 
a Oourt instead of directing an account to bo 
taken inserts the actual amount the mortgagor is 
Hable to pay, the account is not adjusted once for 
all but may vary from time to time, [p. 96, col, 2.] 

If after the preliminary decree in a mortgage suit 
the mortgagee pays to the landlord the rent due in 
respect of the mortgaged property, or properly spends 
any money either for supporting or defending the 
title to the mortgaged property the amount so paid 
should be added to the amount found due on tho 
mortgage in the proliminary decree, even though 
there waSno express covenant in the mortgage-bond 
ge the mortgagee to add such amount. [p. 97, 
col, 1. 

Semble. —After the preliminary decree in a mort- 
gage suit the mortgagee is not bound to leave the 
mortgaged property in jeopardy (for non-payment of 
rent) until the Court decides the matter one way or 
the other (by the final decree). [p. 97, col. 1.] 

Appeal against the decree of the Subordinate 
Judge, Howrah, in Hooghly, dated the 20th 
of August 1915. 


FACTS of the case appear clearly from the 
judgment, 
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Mr. B. O. Mitter and Babu Ambica Pada 
Chowdhry, forthe Appellant.—The sum must be 
added to the preliminary decree. Cited Nugen- 
derchunder Ghose v. Sreemutty Kaminee Dossee 
(1), Upendra Chandra Mitter v. Tara Prosanna 
Mukerjee (2), Rakhohart Chattaraj v. Bipra Das 
Dey (3). The other party say that no remedy 
can be had in this suit, but vide Oxenkam v. 
Ellis (4), Daniell’s Chancery Practice, 1225. 
Not only mortgagees in possession 
but other mortgagees also have the right, 
vide Dr. Ghose on Mortgage, pages 304, 305 
vide also section 72 of the Transfer ‘of Pro- 
perty Act. 

Dr. Dwarkanath Mitter (with him Babus 
Debendra Nath Mundal and Satindra 
Nath Mukerji), for the Respondent.— 
There is no authority for the proposi- 
tion that where a sum might be added to the 
preliminary decree, the final order isregard- 
ed as an order in execution. He referred to 
Order XXXIV, rules 4 and 5 also rule 10 of 
_ the Civil Procedure Code. The appellant 
can seek to recover the sum by a separate 
suit under section 69 of the Indian Contract 
Act, but he cannot get a decree for this sum by 
adding to the preliminary decree. 

JUDGMENT. 


Frercuer, J.—This isan appeal from the 
decision of the learned Subordinate Judge 
of Howrah, dated the lOth August 1915. 
The appeal is preferred nominally against 
a decree absolute in a suit for sale brought 
to enforce a mortgage security. On the 
25th February 1913, the first defendant 
along with the second defendant who is 
a surety for him executed in favour of the 
plaintiff-appellant, The Allahabad Bank 
Limited, a mortgage for Rs. 55,918-15-9. A 
suit was subsequently instituted by the 
Allahabad Bank and a preliminary decree 
was passed on the 10th September 1914, 
That preliminary decree found the sum of 


Rs. 67,990-0-9 as due to the plaintiff Bank and ` 


fixed a period of two months for redemption. 
The decree being made ex parte the defend- 
ant No.1 applied to setit aside. That 
application was unsuccessful and the order 
was upheld by the High Court. Then on 

(1) 11 M. I. A. 241; 8 W. R. (P. C.) 17; 2 Suth. P, 
C. J. 77; 2 Sar. P. C. J. 275; 20 E. R. 92, 

(2) 30 0.794; 7 O. W. N. 609. 

(3) 31 0. 975. 

(4) (1854) 18 Beay. 593; 52 E. R. 238; 104 R, R. 
540. 
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the 6th January 1915, there was an order 
relating to the payment by the plaintiff Bank 
of rents in arrears which the mortgagor did 
not pay. Onthe 28th January 1915 the 
plaintiff Bank applied to thelearned Sub- 
ordinate Judge for the appointment of a 
Receiver. That was refused and; upon appeal 
to the High Court, that order was set aside. 
On the 19th. February’ 1915, the plaintiff 
Bank paid to the landlord—the property 
intluded in the mortgage being a leasehold 
property—the sum of Rs. 8,687-5-6 in respect 
of rent. Thereupon he applied to the 
learned Subordinate Judge for leave to add 
the money so paid to the amount due on the 
mortgage. But the learned Subordinate 


Judge on the 20th August 1915, refused that. 


application on the ground that,there was no 
express covenant in the mortgage-bond 
entitling the plaintiff to add such arrears 
tothe amount due on his mortgage. In 
substance, the appeal is preferred against 
the order. 

Under Order XXXIV, rule 2, Code of Civil 
Procedure, in a suit either for foreclosure or 
sale when the plaintiff succeeds the Court 
has either to direct an account to be taken 
of what is due to the plaintiff for principal 
and interest upon the mortgage security and 
for the costs of the snit or to find the sum 
due. But asa matter of practice the latter 
course is followed in the Courts in moffussil, 
The learned Judge in this case having by 
his judgment decided that the plaintiff is 
entitled to succeed proceeds to calculate 
the amount due upon his mortgage and 
instead of directing an account to be taken, 
he inserts in the preliminary decree the 
actual amount which the defendant is liable 
to pay. That, of course, isa method which 
has certain advantages. 


That the account is not adjusted once for 
all appears quite elear from the other 
rules of the Order. For instance, Order 
XXXIV, rule 10, mentions the final adjust- 
ment of the amount. So,the amount may 
from time to time vary. The present 
application is to add this money that was 
spent for the preservation of the property to 
the amount due on the mortgage. The 
mortgage isa mortgage of a leasehold pro- 
perty. The mortgagor was bound by the 
terms of the law to pay the rent becoming 
due under the lease and it has always been 
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held that money so paid by the mortgagee 
can be added to the amount due on the mort- 
gage. : Thatis the view expressed by Sir 
Rash Behary Ghose in his treatise on the 
Law of Mortgage in British India and it 


may also be found in any text book on. 


the subject. The same view has been sup- 
ported in many decisions of this Court and 
I am not satisfied that Dr. Mitter’s view that 
the cases in the Madras and the Bombay 
High Courts really cast a doubt upon that 
view atall is tenable. There cannot be, 
I think, any doubt that in the account the 
mortgagee canclaim money properly paid 
“by him for either supporting or defending 
the title to the mortgaged property. Money 
paid for rent bas always been held to be 
part of the mortgage-money. Itseems to me 
that, in substance, that is what the plaintiff 
has been asking for in this case, namely, to 
be allowed to add the money that he. has 
paid tothe landlord for rent in respect of 
_ the mortgaged property. If that is so, that 
money is a portion of the money secured by 
the mortgage. That being so, of course, 
the question that Dr. Mitter has raised about 
the final decree in a foreclosure suit being 
really a matter in execution cannot possibly 
arise. 


The next point is a question of fact, 
namely, whether this money was, in fact, paid 
for the preservation of the property. The rent 
was paid obviously to preserve the property. 
lt is said that the landlord having obtained 
a rent-decree could only 
decree in a particular way. Whether that 
is so or not, it does not matter. I do not 
think -that the mortgagee is not authorised to 
preserve the property from being lost for 
non-payment of rent. Dr. Mitter has cited 
no authority .that the mortgagee is bound 
to leave the property in jeopardy until 
the .Court decides the matter one’ way or 
the other. Isee no reason why we should 
lay down for the first time such a rule, 
I think the learned Subordinate Judge 
was manifestly wrong in not allowing the 
plaintiff the money which he has clearly 
paid for the purpose of preserving the pro- 
perty. I think. the present appeal ought to 
be allowed and this amount of Rs. 8,087 5-6, 
which has been paid by the plaintiff 
mortgagee for the rent of the property, ought 
to be added to and forma part of the money 


7 Z 


found due on the mortgage. 


execute that 


INDIAN CASES, 97 


` 


That being 
so, the present appeal must be allowed. 
The defendant No. L. respondent must pay to 
the plaintiff-appellant his costs in this Court 
and in the lower Court incurred in the 
applitation. These costs will be added to,the 
mortgage security. The period of redemption 
is also extended to three weeks from this 
date. 


TEUNON, J.—I agree. 
Appel allowed. 


PATNA HIGH COURT. 
First Civit, APPRAL No. 210 or 1914, 
May 30, 1916. 
Present:—-Mr. Justice Mullick and 
Mr. Justice Kingsford. 
DASARATH SAHU AND OTHERS — 
APPELLANTS 

1 VETESUS 
Tar SECRETARY or STATE ror 


INDIA ın COUNCIL—Responvenr. 

Land Acquisition Act (I of 1894), s. 3 (a) —“Land,” 
meaning of —Things attached to earth, whether within 
the Act. 

Though the term ‘land’ in section 3 (a) of the Land 
Acquisition Act is défined as including things 
attached to the eartli, the Act does not contemplate 
the acquisition of things attached to the land without 
the land itself. Jtis only the land including the 
rights which ariso ont of it, and not merely some 
subsidiary right, which is capable of acquisition under 
the Act. [p. 98, col. 1.] 

Shyam Chunder Mardraj v. Secretary of State, 35 
C. 625;12 C. W. N. 569; 7 ©. L, J. 445, referred to. 


Appeal from a decision of tbe District 
Judge, Patna, dated the 19th March 1914. 
Messrs. Pugh and K. P. Jayaswal, for the 
Appellants. 
The Deputy Government Advocate, for the 
Respondent, 
“ JUDGMENT. 


Kinosrorp, J.—This is an appeal from 
the order of the District Judge confirming 
the award of the Deputy Colleetor upon 
a reference at the instance of the appel- 
lants under the Land Acquisition Act. 

The subject-matter of the acquisition 
consisted of two houses situated upon plots 
of land admittedly appertaining to the 
Bankipore Jail, and the property of the 
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Secretary of State. The contention of the 
appellants was, that they had a permanent 
interest in the lands. The case for Govern- 
ment was, that the appellants were mere 
tenants-at-will, and that they were liable 
to eviction upon payment of compensation 
for the houses. The Secretary of State 
accordingly sued to eject the appellants 
from the holdings, buf in view of the 
acquisition proceedings he allowed the suit 
to be dismissed for default. The Deputy 
Collector thereupon acquired the houses but 
not the lands. 

Before the District Judge the appellants 
contended that they were entitled to com- 


pensation for the land. They also object-_ 


ed to the amount of compensation awarded 
for the buildings. Mr. Pugh, who appears 
for the appellants beforeus, has not press- 
ed the question of valuation of the 
buildings, but he contends that, as the 
appellants claim a permanent interest in 
the land, the Deputy Collector ought to 
have acquired it, leaving the question of 
apportionment as between the parties to be 
decided by a subsequent reference under 
the provisions of section 30 of the Act. 

The proceedings appear to have been 
misconceived from the outset. No doubt 
the definition in section 3 (a) of the Act 
includes in the word ‘land’ things attached 
to the earth, but the Act does not con- 
template the acquisition of things attached 
to the land without the land itself. The 
law upon this point has been clearly laid 
down in Shyam Chunder Mardraj y. Secretary 
of State (1), where it was held that Govern- 
ment could not use the Land Acquisi- 
tion Act for the purpose of acquiring 
fishery rights over land which was already 
the property of Government. It was point- 
ed out that ib is only the land including 
the rights which arise out of it, and not 
merely some subsidiary. right, which is 
capable of acquisition under the Act. 

The proceedings were therefore without 
jurisdiction, and the appeal is incompetent 
and is dismissed, each party bearing his 
own costs, 

MULULOK, J.— I agree. 


Appeal dismissed. 
(1) 35 0. 525; 12 O. W. N. 669; 7 C, L, J. 445. 
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MADRAS HIGH COURT. 

Seconp Orvit Arrear No. 341 or 1914, 
November 2, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and. 
Mr. Justice Napier. 

PANDIRI VEERAMMA~-Derenpant No, 2 
— APPELLANT 
Versus 
MANDAVILI SUBBA RAO AND oTHERS— 
Poatntive AND Derenpants Nos, 4 AND 1— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 
46—Wrongful seizure of moveables—Attachment of 
moveables by issue of prohibitory order—Compen- 
sation, suit for—Limttation Act (IX of 1908), Sch. I, 
Arts. 29, 86, 42, 46, 62, 120—Injunction. 

A suit for compensation for wrongful seizure of 
moveables is governed by Article 29 of Schedule 1 
of the Limitation Act. te. 99, col. 2.] 

Narasimha Rao v. Gangaraju, 31M. 481; 4 M. L.T. 
271; 18 M. L. J. 590, followed. 

A suit for compensation for wrongful attachment 
of moveables by the issue of a prohibitory order is 
governed by Article 36 and not by Article 42, 46, 
62 or 120. [p. 101, col. 2.] 

An attachment by a prohibitory order is not an 
ae within the meaning of Article 42. [p. 101, 
col. 2. 

Yellammal v. Ayyappa Naick, 22 Ind, Cas. 870; 26 
M. L. J. 166 (1914) M. W. N. 248; 1 L. W. 162; 33 NM. 
972, explained. 

Essoo Bhayaji v. SS. “Savitri”, 11 B. 133; 
Mahomed Syad Phaki v. Nawoji Balabhai, 10 B. 
214; Jadu Nath v. Hari Kar, 1 Ind. Cas. 788; 86 C. 
141; 9 ©. L. J. 109; Mangun Jha v. Dolhin Gulab Koer, 
25 0.692; 2 ©. W. N. 265, Ram Narain v. Umrao 
Singh, 29 A. 615; A, W. N. (1907) 194; 4 A. L, J, 548, 
referred to, 


Article 86 of Schedule I of the Limitation Act is a 
general Article for suits for compensation for all 
possible acts and ‘omissions commonly known as 
torts, that is, wrongs independent of contract and 
which are not provided for by other Articles. [p. 
102, col. 1.] 


Second appeal against the decree of the 
District Court of Godavari at Rajahmundry, 
in Appeal Suit No. 122 of 1909, preferred 
against that of the District Munsif, Rajah- 
mundry, in Original Suit No. 12 of 1908. 

Mr. V. Ramadoss, for the Appellant. 

Mr. T. Rangachariar, for the Hpspondents, 


JUDGMENT. 

Sapasiva Aryan, J.—The 2nd defendant is 
the appellant. The plaintiff’s case might be 
Summarised thns:—(a) The Ist defendanton 
the 19th January 1905 wrongfully attached, in 
execution of his decree against one B. V. 
Narasimham, certain timber logs belonging to 
the plaintiff. (b) The 2nd defendant brought 
Original Suit No. 8 of 1905 against that same 
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debtor, B. V. Narasimham, got an order for 
attachment before judgment of these same 
logs belonging to the present plaintiff and 
had them attached by a prohibitory order 
directed against the Village Munsif, the 
3rd defendant, with whom the logs had been 
left in pursuance of the first attachment made 
at the instance of thé lst defendant. (c) 
Though the attachments were all released 
soon after (on Sth March 1905 and 24th 
January 1905), the 1st defendant brought a 
suit contesting the order of release passed in 
the plaintiff’s favour and his suit was finally 
disposed of on appeal in plaintiff’s favour only 
in December 1907, (d) Though the cause of 
action first acerued when the attachments 
were made in January 1905, cause of action 
must be deemed to have continued till Decem- 
ber 1907 when, in the suit’ brought by the 
Ist défendant, it was finally decided that the 
logs belonged to the plaintiff and notto the 
lst and 2nd defendants’ debtor, B, V. Nara- 
simham, 


The present suit was brought in January 
1908 within three years of the attachment 
but more than two years after the properties 
were released both from the attachment by 
seizure at the instance of the Ist defendant 
and from the attachment by prohibitory order 
at the instance of the 2nd defendant. 


The learned District Judge at the end of 
paragraph 5 of his judgment says:— The 
attachment was made at the instance of 
the 1st defendant and by the instrumentality 
of the 2nd defendant and his clerk. It was 


illegal both in its inception and execution and ` 


what followed afterwards was a natural 

consequence.” The District Judge thus 

correctly apprehended the suit as a suit for 

compensation for loss caused by the illegal 

attachments effected by the defendants Nos. 1 
and 2. 


The learned District Judge, who first dealt 
with this case, held that there wasnoconspiracy 
between the defendants Nos. land 2ineffecting 
their separate attachments (one attachment 
being in execution of the Ist defendant’s 
decree against Narasimham and the other 
attachment having been by a prohibitory 
order obtained before judgment in 2nd defend- 
ant’s separate suit against Narasimham), 
The Judge thereupon dismissed the suit as 
bad for misjoinder of* parties and causes of 
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action. On second appeal to the High Court, 
Sankaran Nair, J., and myself held that there 
was no misjoinder because the facts to be 
proved as against the lst and 2nd defendants 
arose out of the same series of acts and 
transactions and as common questions of law 
and fact are involved. (See Order I, rules 3, 
band 7, Civil Procedure Code.) We, therefore, 
remanded the case for disposal on the 
merits. As farasI recollect after reading 
the remand order passed by Sankaran Nair 
and myself, I think we never meant 
to disturb the finding of fact arrived at by 
the learned District Judge, who first 
dealt with the case, that the lst defendant 
was not liable for the 2nd defendants pro- 
hibitory attachment before judgment in the 
2nd defendant’s suit nor was the 2nd 
defendant Hable for the Ist defendant’s 
attachment in execution of the 1st defendant’s 
decree, 


I might add that asa Court of second 
appeal, we had no power to disturb that 
finding of fact. 


On remand, however, the District Court 
presided over by another District Judge has 
found conspiracy established as between 
the defendants Nos. 1 and 2 and has made 
both of them liable for the wrongful 
attachment issued at the instance of each. 
I do not think the District Judge 
was justified in going behind the finding 
of fact arrived at by his predecessor, œ 
finding which was not disturbed by the High 
Court. : 


I shall assume, however, that the District 
Judge was entitled tc come to a different 
finding from that of his predecessor. The 
2nd defendant is the only appellant before 
us and on the above assumption, he is 
liable for the attachment effected by the 
Ist defendant by actual seizure. The Full 
Bench decision in Narasimha Rao v. Gangaraju 
(1) is clear authority that Article 29 (which 
provides a period of one year in 
respect of a suit for compensation for 
wrongful attachment under legal process by 
seizure of moveables) applies to such a suit 
as this. Hence the plaintiff’s claim against 
the 2nd defendant (appellant before us), so 


(1) 31 M. 484 4 M, L. T, 271; 18 M, L. J, 590. 
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far as it is based on the attachment 
effected in the lst defendant’s suit against 
B. V. Narasimham, is barred by limitation. 
Mr. Rangachariar for the plaintiff (re- 
spondent) relied upon an injunction 
obtained jin March 1906, Exhibit U, 
(by the lst defendant) as one of his 
causes of action. I need only say that this 
injunction order of 16th March 1906 obtain- 
ed by the lst defendant is mentioned no- 
where inthe plaint. Paragraphs 2,3 and 
8 of the plaint clearly indicate that the suit 
is for damages for the tortious conduct of 
the defendants Nos. 1 and 2 
plaintiff's logs wrongfully attached in January 
1905. 

Itis clear that the claim of the plaintiff 
against the 2nd defendant is narrowed to 
the damages sustained by the plaintiff on 
account of the 2nd defendant’s own act in 


having attached before judgment the plaint- , 


if’s logs on the 20th January 1905 through 


a prohibitory notice issued to the Village | 


Munsif of Badampudi with whom the plaint- 
iff’s logs were then in deposit. The attach- 
ment by prohibitory order was released 
on the 24th January 1905 itself. If this suit 
is not barred by limitation, the plaintiff is 
entitled to damages caused to him by the 
wrongful attachment which continued be- 
tween the .20th and 24th January 1905. 
The two questions thus remaining for con- 
sideration are, (1) whether the claim of the 
plaintiff against the 2nd defendant in respect 
of this wrongful attachment is barred by 
limitation; (2) what damages is plaintiff en- 
titled to get from the 2nd defendant on ac- 
count of this attachment ? (I shall assume 
without deciding that a plaintiff O, whose 
moveables are attached at the instance of A 
as if they belonged to A’s debtor B when 
they did not so belong to B, is entitled to 
be awarded compensation without proving 
malice or. want of reasonable and probable 
cause in the action of A.) 

As I said already, the attachment before 
jadgment was not effected by actual seizure but 


by following the procedure mentioned in’ 


Order XXI, rule 46, clause (1) (e) Git). Ar- 
ticle 29 of the Limitation Act says that the 
Hmitation for a suit “for compensation for 


wrongful seizure of moveable property under ` 


legal process ” is one year from the date of 
the seizure. 16 was held by the Full Bench in 
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Yellammal v. Apyappa Naick (2) that “where 
a debt is attached under Order XXI, rule 
46, clause 1 (a) (¢),” that is, by written order 
prohibiting the creditor from recovering the 
debt and the debtor from making payment 
thereof, “there is no seizure of moveable 
property within the words of Article 29,” 
Sir Arnold White, C. J., says:—‘In the case 
of moveable property the broad distinction 
seems to be that when the property 'is in the 
possession of the judgment-debtor- at the 
time the order of attachment is made, the 
procedure is by seizure, actual or constructive, 

* i x When the property is 
not in the possession of the debtor, the pro- 
cedure is by way of prohibitory order. kul 

* *  Tthink this case” (that is the 
case. of a debt in which the creditor and the 
debtorare prohibited) “is distinguishable from 
Narasimha Rao v. Gangaraju (1), where 
the majority of the Court were of 
opinion that Article 29 applied. There the 
attached property was ordinary moveable 
property”. For the above reasons, the Full 
Bench held that Article 29 could not apply, 
as an attachment effected by prohibitory 
order of a debt is not wrongful seizure of 
moveable property. If the opinion in that 
case is deemed to rest upon the distinction 
between “ordinary moveable property” and 
a debt, that case is not an authority for the 
proposition now contended for by Mr. Ranga- 
chariar that eyen where ordinary moveable 
property is attached by a prohibitory order 
and not by actual seizure, the case does not 
come within Article 29 which uses the words 
“wrongful seizare of moveable property”, I 
shall take it, however, that not only in the 
case of debts but also inthe case of ordinary 
moveable property where the attachment is 
made not by actual seizure but by prohibitory 
order under Order KAT, rule 46, ‘clause (1) 
(e) (iii), Article 29 does not apply. Which 
Article, then, of the Limitation Act, applies 
to such acase? Mr, Rangachariar con- 
tends that Article 42 would apply. Article 
42 provides three years’ limitation for com- 
pensation for injury caused by an injunction 
wrongfully obtained. Can an attachment 
obtained in the shape of a prohibitory order 


(2) 22 Ind. Cas. 870; 26 M. L. J. 166; (1914) M, 
W. N. 848; 1 L. W. 162; 38 M, 972. 
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be treated as coming within the word 
“injunction” in Article 42? As stated in 
Ohanmalapa Chenbasapa Tenguikai v. Abdul 
Vahab Muhamed Hussen (8), the meaning 
of a legal word used in the Limitation Act, 
and the Civil Procedure Code, (both of 
which Acts mainly relate to procedure and 
have been passed and amended from time to 
time by the Legislature almost simultaneously) 
should be taken as identical. In the Civil Pro- 
cedure Code, the word “injunction” has a 
distinctly separate signification from the word 
“attachment” (see for instance, section 95, 
clause 2, where the words are ‘for com- 
pensation in respect of such arrest, attach- 
ment or injunction;” also Order XXXIX, 
rules 1 to 5, which relate to injunction, Order 
XXXVIII, rules 5 to 12, which relate to 
attachment before judgmentand the rules in 
Order XXI relating to attachments after 
decree. I am, therefore, unable to accept 
the argument of Mr, T. Rangachariar that 
as certain kinds of injunction are orders 
prohibiting the doing of certain acts, pro- 
hibitory orders under rule 46 are also 
injunctions. Inthe case of Surajmal Chunilal 
v. Manekchand Kapurchand (4) the suit was 
instituted by the plaintiff torecover damages 
and compensation in respect of an attachment 
before judgment of certain rubies belonging 
to the plaintiff. The attachment was made in 
1896 and it was raised in December 1901. 
The suit was brought in 1902. Batty, J 
held that “Article 29 does not appear to 
apply, for it implies actual seizure under 
legal process.” - And in that case evidently, 
the attachment was by prohibitory order 
to the person in possession of the jewels. 
Then the learned Judge considered Article 
42. (The report in the middle of page 
707 mentions Article 49 instead of 42 by 
clerical mistake, the learned Judge having 
already dealt with Article 49 in the beginning 
lines of page 707, even before dealing with 
Article 29.) The learned Judge says: “The 
Indian Statute Book sims at uniformity of 
legislative expression and it seems doubtful 
whether it was intended in Article 42 to 
class together orders differentiated in’ the 
Code, providing for them not only by distinct 
names but by the procedure preliminary 


3 


OEA Cas. 615; 12 Bom. L. R. 977 ab p. 982; 35 
B.1 


(4) 6 Bom. L. R. 704 at p. 707, 
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to their issue (see sections 484 and 494)» 
(by) the mode of operation (see sections 486 
and 268 and section 492), (by) the condi- 
tions of removal (see section 488 and sec- 
tion 496), and (by) the grounds for com- 
pensation (see section 491) when injury is 
caused by the attachment and not by the 
bare order or (as in section 497) injunction 
is the subject of compensation. T, therefore, 
think it doubtful whether Article 42 applies 
in this case.” As I bave said already, I do 
not think that Article 42 relating to injune- 
tion applies to an attachment by a prohibi- 
tory order. Then Mr. Rangachariar fell 
back upon Article 49, which relates to a suit for 
other specific moveable property, or for com- 
pensation for wrongfully detaining the same. 
To use the words of Batty, J., at line 6 of 
6 Bembay Law Reporter, page 707 [Surajmal 
Chunilal v. Manekehand Kapurchand (4)', 
“I do not think the present suit can be describ- 
ed withontstrain of words as one for specific 
moveable property or for compensation for 
wrongfully taking or detaining the same.” 
Mr. T. Rangachariar lastly relied upon Article 
62and Article 120, which Articles werereferred 
to in the decision of Yellammal v. Ayyappa 
Naick (2). But the suit in that case was 
not framed asa suit for compensation for 
injury caused by a wrongful attachment 
but for the recovery of money which a 
debtor paid into Court under a garnishee 
order and which the defendant (decree- 
holder) obtained from Court, though it be- 
longed to a third person (plaintiff) and not 
to the judgment-debtor. The learned 
Judges held that the suit fell directly 
within Article 62, which relates toa claim 
for the recovery of money payable by the 
defendant to the plaintiff for money re- 
ceived by the defendant for the plaintiff's 
use. The present suit can, by no stretch 
of language, be deemed to be a_ suit 
for the recovery of the plaintiff’s money 
which went into defendant’s hands. Hence 
Article 62 can have no application. As 
regards Article 120, it should not be applied 
till all the other Articles are exhausted. 
If Article 29 does not apply (of which I 
am not quite sure), Article 36 seems to me 
to clearly apply to this case. That is the 
residuary Article in respect of suit for 
compensation for any malfeasance, mis- 
feasance or non-feasance independent of 
contract not especially provided for by any 
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‘of the other Articles and the term is two 
years to commence from the date “ when 
-the malfeasance or misfeasance or non-fea- 
sance took place.” As said in Rustomji’s 
edition of Limitation Act, Article 36 is a 
general Article for suits for compensation for 
all possible acts and omissions commonly 
known as torts, that is, wrongs independent of 
contract and which are not provided for by 
other Articles. See Zssoo Bhayaji v. SS. 
“Savitri” (5), Mahomed Sayad Phaki v. 
Navroji Bhalabhai (6), Jadu Nath vw. Hart 
Kar (7), Mangun Jha v. Dolhin Galab 
Koer (8), Ram Narain v. Umrao Singh 
(9). Mr. Rangachariar relies on Yellam- 
mal v. Ayyappa Naick (2) for bis con- 
tention that Article 36 does not apply. 
But as I said before, the claim dealt 
with in that case was a claim for re- 
covery of the plaintiffs money which had 
gone into defendant’s hands, and it was on 
that ground that that Article was held not to 
apply. Onthe other hand, in the case of 
Surajmal Chunilal v, Manekchand Kapurchand 
(4) which resembles the present in many res- 
- pects (as it was also a suit for compensation 
for damages for wrongful attachment before 
judgment by a prohibitory order), Article 
36 was held to apply. If Article 36 applies 
and even if an attachment by a prohibi- 
tory order constitutes a continuing wrong 
till the attachment is removed (and not a 
completed wrong on the very date of 
attachment as in the case in which the 
attachment is by actual seizure to which 
Article 29 applies), the final date of the 
cause of action was the 24th January 1905 
when the prohibitory order was withdrawn. 
The present suit brought in January 1908, 
more than two years afterwards, is, there- 
fore, barred by Article 86. On my above 
view that the suit is barred by limitation, 
it is unnecessary to go into the second 
question as to the damages due to the 
plaintiff in respect of the attachment which 
continued for less than five days, that is, 
“between 20th and 24th January 1905. If 
it was necessary to go into that question, 


(5) 11 B. 183. 

(6) 10 B. 214, 

(7) 1 Ind. Cas, 788; 36 C. 141; 9 C. L, J. 109. 

(8) 25 O 692; 2 0. W. N. 265. 

(9) 29 A. 615; A. W. N. (1907) 194; 4 A. In J. 648, 
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it would be very difficult to hold that, 
on account of such damages, the whole of 
the value of the attached moveables could 
be awarded against the 2nd defendant as 
has been done by the learned District 
Judge. 

In the result, .I would, reversing the 
decree of the lower Courts so far as the 
claim of the plaintiff against the 2nd ‘de- 
fendant is concerned, dismiss the plaintifi’s 
suit as against the 2nd defendant with 
2nd defendant’s costs throughout. 

NAPIER, J.—I concur. 

Appeal allowed; 
Suit dismissed. 


CALOUTTA HIGH COURT. 
Seconp Civit Appears Nos, 2916 AND 
3529 or 1913. 

June 6, 1916. 
Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Newbould. 

In No. 2916 or 1913 ` 

ALI SHEIKH—Puarntire No, 2— 
APPELLANT 
versus 
IMAM ALI SARKAR AND ANoTHER— 
DeEFeNDANTS—RESPONDNENTS, 
In No. 3529 or 1918 
IMAM ALI SARKAR—Darenpant 
No, 1—APPELLANT 
versus 
KALAM SHEIK AND 0T1gERS—-RESPONDENTS, 

Evidence Act (I of 1872), s. 92—Evidence of 
conduct, admissibility of, to show that mortgage is really 
kobala—Relinguishment of tenancy ia favour of 
creditor, if could be made by application for mutas 
tion of names. 

Evidence of conduct is admissible to show that a 
document which was on the face of ita kot kobala 
(mortgage) was in reality a kobala (deed of sale). [p. 
104, col. 1. 

Khankar Abdur Rahman v. Ali Hafez, 28 O. 256; 
5 0. W. N. 351, followed. 

When a debtor after having executed a kot kobala 
of a holding applies tothe landlord for mutation of the 
name of the creditor as the de faclo tenant and such 
application is accepted by the landlord, the effect is 
to render the transaction a complete alienation of tha 
holding and the debtor is not entitled to redeem, ([p. 
104, col. 1.] 

Appealsagainst the decrees of the Officiating 
Sub-Judge, Mymensingh, dated the 14th July 
1913, modifying those of the Munsif, Mymen- 
singh, dated the 21st August 1912. 
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FACTS of the case appear fully from the 
judgment. 

S. A. No. 3529 or 1918. 

Babu Abinash Chandra Guha, for the 
Appellant.—The lower Appellate Court 
was wrong in holding that section 92 of the 
Indian Evidence Act was a bar to the 
kot kobala being treated as a kobala. 

Evidence of conduct and acts of the 
parties have always been held to be ad- 
missible to show the real nature of the 
transaction. 

The decision of the Judicial Committee in 
Balkishen Das v. Legge(1) has not effected any 
change in the law. [See Khankar Abdur 
Rahman v. Ali Hafez (2); Mahcmed Ali 
Hossein v. Nazar Ali (3).] 


Relinquishment by the sole recorded 
tenant bound his unrecorded co-sharers. [Cites 
Jagattara Dassya v. Daulati Bewa (4).] 

Babu Bimal Chandra Das Gupta, for the 
Respondents.—The trend of decisions up to 
Balkishen Das v. legge (1) has been 
that although oral evidence was inadmissible 
for the purpose of contradicting, varying, ete , 
the terms of a written contract, evidence of 
subsequent conduct and surrounding circum- 
stances would be admissible to show what 
the real nature of the transaction was. After 
Balkishen’s case (1) all the other High Courts 
have held that evidence of conduct would 
be excluded equally with other oral evi- 
dence. In the Calcutta High Court, there 
has been some divergence. The case re- 
ported as Lakhatullah v. Bishambar Roy 
(5) lays down that evidence of conduct is 
nothing else than oral evidence and is as 
such also excluded. 

My further submission is that this question 
does not at all arise in this case. It was 
not the defendants’ case that the kot kobala 
though purporting to be a kot kobala was 
really intended to operate as a kobala. 

There is no evidence on the record in 
support of this contention of the defendants. 

So the point does not arise and cannot 
be allowed to be raised at this stage. 

A finding upon the question of relin- 
quishment is conclusive. Question of re- 


(1) 22 A. 149; 27 T. A. 58; 4.0, W. N. 153; 2 Bom. 
L. R. 527; 7 Sar. P. O, J. 601. 
(2) 28 C. 256; 5 C. W. N, 851. 


(3) 28 0. 289; 5 C. W. N. 326. 
(4) 2 Ind. Cas, 695; 13 O. W. N. 1110; 37 C. 75. 
(5) 6 Ind, Cas. 577; 12 C. L. J. 646. 
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presentation is always a question of fact 
and law. [twas not the case ofthe de- 
fendants that the relinguishment was made 
by plaintiff No. 2 as representing himself 
and his co-sharers. This is a new case 
sought to be raised now. 

5. A. No. 2916 or 1913. 

Babu Bimal Chandra Das Gupta, for the 
Appellant.—Deed of istafanamah was inad mir- 
sible in evidence for want of registration and 
could not affect the bonds in suit. [See Re- 
gistration Act, sections 17 and 49, and [mam 
Ali v. Baij Nath Ram Sahu (6).) 

Findings are not sufficient to establish a 
valid relinquishment, 

Relinquishment consists of: 

(1) Execution of the deed. 

(2) Delivery of the deed by the tenant 
and acceptance thereof by the landlord. 

As regards (1) the finding is conclusive- 
and cannot be challenged. As regards (2) 
there is no express finding and there is no- 
evidence on the record to prove delivery 
of the zstafanamah by plaintiff No. 2 and 
acceptance thereof by any one on behalf of 
the landlord. 

Babu Abinash Chandra Guha, with him 
Babu Biraj Mohan Mojumdar for the De- 
puty Registrar, for the Respondents. - The 
pleadings might be defective but the point was 
raised and gone into. In the mofussil, the 
pleadings are seldom artistically drawn up. 

Want of registration of the 7stafunamah 
did not stand in the way of my clients; 
the lower Appellate Court finds relinquish- 
ment and apart from the ¢stafanamah 
there must have been verbal relinquishment. 

JUDGMENT.—The plaintiffs Nos. 1, 2 
and 3 executed a kot kubala in respect of an 
ancestral holding of their own in favour of 
defendant No. I. In consequence of there 
being no custom in the locality of a transfer 
of such holdings, it is said that the device 
of a kot.kobala was adopted although the 
transaction was a sale. The first Court held 
that no evidence was admissible to prove 
that, although the document purported to be 
a kot kobala, the transaction was in reality 
a sale. ‘The second Court held under section 
92 of the Evidence Act that evidence to 
prove that it was a kobala was not admissible. 
It finds, however, from the conduct of the 


(6) 33 C. 618; 10 C. W. N. 551; 8 C. L. J. 576. 
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parties, that the kot kobala was really intend- 
ed to operate as a kobala. 

There is some divergence of opinion in the 
different High Courts with regard to the 
question, whether evidence is admissible to 
prove that a document purporting .to be a 
mortgage is really a sale. In our Court, 
however, there. is a preponderance of 
authority on the point that evidence of con- 
duct is admissible to show that what was 
on the faceof it a mortgage, was in reality 
a kobala. We may refer to the case of 
Khankar Abdur Rahman v. Ali Hafez (2). 
The learned Subordinate Judge also kas, in 
one part of his judgment, considered the 
conduct of the parties, and upon a con- 
sideration of the conduct of the parties and 
the evidence thereon he has come to the 
conclusion that the kot kobala was really 
intended to be a kobala. 

Then comes the question of relinquishment. 
We have examined the papers. The paper 
is not in the nature of a relinguishment but 
in the nature of an application for mutation 
of names, stating that the creditor had 
paid the money and that the tenants had 
executed a deed of kot kabala but it was 
arranged that the creditor was- to pay the 
arrears of rent and was to be the de facto 
tenant. This seems to have been accepted 
by the zemindar in whose serishta the son 
of the creditor. defendant No. 2, was entered 
as atenant. The effect of the whole tran- 
saction was that there was a sale of this 
ancestral holding by the plaintiff in favour 
of the defendant No.1 in the name of the son 
of the defendant No. 2 and that was recog- 
nised by the landlord. It does not at all 
affect the matter that the application for 
mutation of names was made by the plaintiff 
No. 2 alone. The finding is that the relin- 
quishment by plaintiff No. 2 in favour of the 
landlord was in pursuance of an arrange- 
ment between the plaintiff on one side 
and the defendant No. 1 onthe other side; 
in the result, there was a complete alienation 
of the holding and the plaintiffs are not 
entitled to redeem. 

In this view of the case, S. A. No. 3529 
of 1413 is decreed with costs and S$. A. No. 
29.5 of 1913 is dismissed without costs. 


Appeal No, 3529 allowed; 
Appeal No. 2915 dismissed. 
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MADRAS HIGH COURT. 
Seconp Crvi Appeat No. 800 or 1914. 
April 17, 1916. 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 

SUBBIAH CHETTY abas SUBRA- 
MANIAM CHETTY AND OTHERS 
—DrFenpants—APPELLANTS 
versus 
KUPPAMMAL—Ptaintisr— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 67— 
Mortgage, construction of-—-Suit for interest alone— 
Covenant for payment of periodical interest and en- 
hanced interest on default —‘Contract to the contrary — 
Right of swit. 

If there isan absolute covenant in a deed of 
mortgage prohibiting the mortgagee from suing 
before the principal becomes due, he cannot sue 
for the interest before that date. In the absenco 
of such a prohibition, the mortgagee is cntitled to 
sue for interest, though the principal may not become 
payable for a considerable time. [p. 105, col. 1.] 

- Astipulation in a deed of mortgage that interest 
is to be paid on Specified dates and, on default, at 
a higher rate, is a ‘contract to the contrary,’ to 
which the provisions of section 67 of the Transfer of 
Property Act do not apply. [p. 104, col. 2; p. 105 col.1.] 

Kannu v. Natesa, 14 M. 477, distinguished, 

Second appeal against the decree of the 
District Court, Coimbatore, in Appeal Suit 
No. 181 of 1913, preferred against that 
of the Ceurt of the Additional District Munsif, 
Tirupur, in Original Snit No. 1581 of 1912, 

Mr. G. Krishnaswamy Ayyar, for the Appel- 
lants. 

Dr. S. Swaminathan, for the Respondent. 


JUDGMENT.— We see no reason to differ 
from the conclusion of the Court below 


that there was no good ground for 
adjourning the case. 

On the merits Mr. G. Krishnaswamy 
Ayyar raised practically a new point. His 
contention is that so long as the date 
fixed for the payment of the principal 


money has not arrived, it is not open to 
the mortgagee to sne for interest alone. 
He relies on the provision for enhanced 
interest, as pointing to the inference that 
interest also became payable on the date 
that the principal fell due. As we read the 
document, itis clear that there wasa dis- 
tinct contract to pay interest’ every month 
and a further stipulation that the monthly 
interest should be at a higher rate, in case 
the payment of interest was not regular. 
Thus there was “a contract to the contrar y” 
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and consequently section 67 of the Trans- 
fer of Property Act does not affect the 
question. The decision in Kannu v. Natesa 
(1) proceeded on the construction which 
the learned Judges placed on the particular 
document before them. That decision is 
not a general pronouncement on the con- 
struction of section 67. On the other hand, 
the passage in Fisher on Mortgages at page 
372 enunciates the true principle applicable 
to such cases. If there isan absolute cove- 
nant prohibiting the mortgagee from suing 
“before the principal becomes due, he cannot 
sue for the interest before that date. But 
if there is no such prohibition, although 
the principal may not become payable for 
a considerable time, the mortgagee is entitl- 
ed to sue for the interest without wait- 
ing for the due date. We accept this 
proposition. In this view, the decision of 
the Court below is right. We dismiss 
the second appeal with costs. Time for 
the payment of the decree amount is ex- 
tended to three months. 
Appeal dismissed. 
(1) 14 M. 477. 
¥. Re P. 


ALLAHABAD HIGH COURT. 
First Cryin Arrear No. 156 or 1915. 
February 1, 1916. 

- Present: —Mr, Justice Piggott and 
Mr. Justice Walsh. 

HIRA. LAL—Derenpant—-ApPELLANT 


VETSUS 
MAHARAJ SINGH— PLAINTIFF — 
RESPONDENT. 


Agra Tenancy Act (II of 1901), ss. 181, 182—Appeal 
from order of remand-—Practice, uniform, desirability of 
—Civil Procedure Code (Act V of 1908), O. XLT, r. 23. 

Under the provisions of the Agra Tenancy Act no 
appeal lies from an order of remand passed by a 
District Judge under the provisions of Order XLI, 
rule 28, Civil Procedure Code. [p. 105, col. 2.] 

Zahur Ali v, Sher Ali, A. W. N. (1906) 6; 3 A. L. J. 
20; 28 A, 283; Gulzari Lal v. Latif Husain, 35 Ind. 
Cas 27; 14 A. L. J. 84; 38 A. 181, followed. 

The desirability of the Courts of co-ordinate juris- 
diction following cognate decisions on matters of 
practice pointed oat. [p. 106, col. 1.] h 

First appeal from an order of the Addi- 
tional Judge, Farrukhabad, dated the Sth 


- May 1915, 


. 
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Mr. Vishun Nath, for the Appellant, 
Mr. Gulzart Lal, for the Respondent. 


JUDGMENT.—This - appeal, along with 
Nos. 157, 158 and 159, registered and 
filed to this Court as first appeals from 
order, arise out of certain litigation in the 
Revenue Courts. The suit was by a land- 
holder against a person in possession of 
land held rent free and the principal relief 
sought was an order for resumption of the 
same. The Assistant Collector dismissed 
the suit, but incidentally came to a finding 
that the defendant was holding the land 
in suit rent free under a judicial decision 
and was, therefore, not liable to pay the 
revenue assessed thereon. Apparently the 
Assistant Collector found it necessary to 
determine this further point, after he had 
held that the land was not liable to 
resumption, because of the alternative 
prayer at the end of the plaint for any 
other relief which might be deemed be- 
neficial. to the plaintiff in the Court’s 
opinion. The plaintiff appealed to the 
District Judge, who agreed with the 
Assistant Collector that the land was not 
liable to resumption. He differed from the 
Assistant Collector, however, in holding 
that the land must be deemed to be held 
by the defendant in proprietary right and 
that the defendant was liable to pay the 
revenue assessed thereon. He then proceeded 
to pass an order embodying the conclusions 
at which he had arrived, but closing with 
an order of remand, purporting to be 
passed under the provisions of Order XLI, 
rule 28, of the Code of Civil Procedure, 
returning the case to the Court of first 
instance with directions to proceed to dispose 
of the suit completely by determining the 
revenue payable by the defendant in accord- 
ance with the provisions of section 158 of 
the Agra Tenancy Act. 

The defendant having come to this Court in 
appeal, a preliminary objection has been taken 
to the effect that no appeal lies. Under the 
provisions of the Tenancy Act no appeal lies 
from an order of remand passed by a District 
Judge under the provisions of Order XLI, 
rule 23, of the Code of Civil Procedure. This 
is apparent from a consideration of the pro- 
visions of sections181 and 182 of the Tenancy 
Act itself, and has been repeatedly affirmed 
by this Court, as in the case of Zahr Ali y, 
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Sher Ali (1) and -in that of Gulzari 
Ial v. Latif Husain (2). The 


question before us is, not whether the order 
‘of the District Judge is a proper one, or one 
which- he ought to have passed ander the 
“provisions of Order XLI, rule 23, but whether 
‘an appeal lies inlaw against that ‘order. 
‘An appeal cannot lie unless the Legislature 
has seen fit to provide for it and it seems to 
‘us, after a full consideration of the arguments, 
that we should adhere to the previous deci- 
‘sions of this Court in holding that the 
case is one in which an appealis not pro- 
‘vided for by the Statute. | We would further 
“point out the- desirability of the Courts of 
co-ordinate jurisdiction in the same Province 
“following - cognate decisions on matters of 
‘practice. It is absolutely impossible for legal 
‘advisers of parties to know what steps to 
take and how to advise their clients, unless 
they know what the practice of a Court is, ` 
and this they cannot- know if a Court is_ 
“constantly distinguishing it. We think, 
‘following the decisions which have been 
‘referred to, that this preliminary objection, 
“may be justified on one short ground. It is 
“not denied, and could not be contested, that, 
if this had been an order vamanding the 
< whole suit, no appeal could be brought. The 
appellant’s case is cléarly not stronger because’ 
it was an order remanding only a part of the - 
suit.- We, therefore, dismiss this’ and the 
connected appeals’ with costs. 
Appeal dismissed. 
(1) 28 A. 283; A. W. N. (1906) 5; 3 AIL. J. 20. 
(2) 35 Ind. Cas. 21; 14 A. L. J, 84; 38 A. 181. 


MADRAS HIGH COURT. 
` Seconn Cryin, Arpsan No. 112 or 1914. 
March 7, 1916. 
Present: — Justice Sir William Ayling, KT., 
and Mr. Justice Napier. 


“MAHOMED HANIF SAHIB ,anp OTHERS—- 


. DEFENDANTS Nos. 3, 4, 6, 7 AND 8— 
APPELLANTS 
i versus 
ANAGAPPA MUDALI AND OTHERS— 
PLAINTIFFS AND Derenpants Nos. 2, 5 AND 1. 


— RESPONDENTS. ~ 
"Specific Relief Act (I of 1877), s. 54, illus. (p)— 
Declaratory decrees, form of—Specific determination of 
` rights in dispute—Larger relief than in plaint, award 
of, illegal —Injunction, grant of, against a community; 
- when permissible—Penal Code (Act XLV of 1860), s 
_ 296, effect of, on declaratory decrees of Civil Qourts. 
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when the community is suedin a 


‘second appeal, 


‘a decree of 
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Courts, by their decrees, should determine. the 


rights of parties as definitely asthe evidence before 
-them will permit, but a decree is not ilegal merely 


because it is nob more specific. [p. 107, col. 1.] 

Muthialu Chetty v. Bapun Sahib 2 M. 240; Sùndram 
Chetti v. Queen and Ponnusami Chetti v Queen, 6 M. 
20; 2 Weir 77, referred to. 


A declaratory decree of a Civil Court should not 


“be treated as authorizing an act w hich is per se a 


criminal offence, but.in a dispute’ between two rival 
yeligionisis -where one of them is charged with an 
offence under section 296, Indian Penal Code, a 
decreo declaring the rights of either ' party is one 
of several circumstances which might be considered 
in deciding the guilt or innocence ot the accused, ` 
[p. 107, col. 2; p. 108, col. 1.1 

Public Prosecutor v, Sunkw Seethiah, 6 Ind. Cas. 
"74; 7 M. Li T. 430; 21 M. L. J. 71; 11 Cr. L.J, 400; 
34M. 92, distinguished. 

An injanction against a community is nob illegal 
representative 
capacity and such an injunotion is -olearly within 
the scope of section 54 of the Specific Relief Act. 
[p. 108, col. 1.] ‘ 

Sadagopa Chariar v. Krishnamoorthy Rao, 80 M. 185; 
17 M. L. J. 240; 2 M. L. T. 204 4 A. L. J. 338; 11 
C. W. N. 585; 5 0. L. J. 566; 9 Bom. L. R. 668; 
followed. 

Where the relief claimed in the plaint in a suit 
brought by the Hindus against the Muhammadans 
was to restrain the latter by an injunction from 
interfering with the former's celebration of the 
Mariamman festival in a medai near a mosque-with 
music playing, but the decree extended the scope of 
the injanction by the words “and to carry on tho 
procession with miusic without any restriction as 
to time”, implying thereby a right to go in possession 
with musio past the mosque to the medak: 


Held, that the decree awatded a larger relief 
than that claimed i in the plaint. and the word * ‘carry 
on the procession” with music must ‘be expunged 
therefrom. [p. 107, col, 2.] 7 - 


Second appeal against the decreas of the 
Court of the Subordinate Judge, Trichinopoly, 
in Appeal Suit No. 59 of 1913, preferred . 
against that of the District Munsif, Srirangam, - 
in Original Snit No. 226 of 1911. i 


Mr. Zynuddin (with him Mr. Q.F. 
“Anantkakrishnä Iyer), for 3rd, Ath and 6th to 
Sth Defendants. 

The Government Pleader, for lst;Defendant. 

Mr. T. R. Venkatarama Sastri (with him 
Mr. S. Parthasarathy Iyer), for the Plaintiffs. 


JUDGMENT.—The appellants in this 
representing the Muham- 
madan residents of Lalgudi, appeal against 
the Subordinate Judge of 
Trichinopoly granted in favour ‘of the re- 
spondents, who sued as representatives of the 
Hindu residents of the same village. The 


decree in eer ach ares the rights of the 
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plaintiffs (respondents) in connection with 
the celebration of the annual Mariamman 
festival at the “Mariamman Medai” and 
gives an injunction forbidding interference 
by the defendants (appellants). 

The dispute arises out of the proximity 
of the Medai to a Muhammadan mosque, and 
the alleged interference, with worship of the 
latter incidental to the use of music by re- 
spondents in connection with their festival. 


The first objection taken by appellants is 
that the decree of the Subordinate Judge 
is illegal, inasmuch as it goes beyond the 
general nature of thedecree granted in a 
somewhat similar case by this Court [vide 
Muthialu Chetty v. Bapun Sahib (1)]. No 
doubt the decree now under appeal is not 
more specific; butit is not on that account 
illegal. It is desirable that the Court by 
its decree should determine the rights in 
dispute as definitely as the evidence before 
ib will permit; and we can find nothing either 
in the judgment in Muthialu Chetty v. Bapun 
Sahib (1), or in the later judgment in 
Sundram Chetti v. Queen and Ponnusami 
Chetti v. Queen (2) in which its meaning 
was discussed and explained, to suggest 
that the learned Jndges who decided 
those cases took a different view. 


The nezt objection has more force. The 
Subordinate Judge has altered the cecree 
granted by the District Munsif; and it is 
urged that the alteration introduced into the 
declaratory portion goes beyond the plaint 
prayer, and the findings. The Munsif’s 
decree declared that the plaintiffs are 
entitled “to celebrate the Mariamman festival 
at the plaint Medai without any restriction 
as to the time for playing music.” The 
Subordinate Judge’s decree purports to 
confirm that of the Munsif, in so far as the 
latter declares the plaintiffs’ right “to 
celebrate the Mariamman festival in question 
and to carry on the procession with music 
without any restriction as to time.” Appel- 
lants’ Vakil points out that the Munsif’s 
decree said nothing about the procession (to 
and from the Mairamman Medai), and that 
the right to take the procession with music 
past the mosque is distinguishablefrom the 


M. 140. 
M, 208; 2 Weir 77. 


INDIAN OASES. 


107 


right to play music atthe Medai; and argues 
that the first’ mentioned right is not includ- 
ed inthe plaint prayer, nor covered by the 
frame of the drd issue. 

It is open to argument whether the plaint 
prayer was intended to cover the procession 
incidental to the ceremony (vide paragraph 2 
ofthe plaint); though the concluding words 
of paragraph 12 (a) are against such an 
interpretation. The issue is also somewhat 
ambiguous. Butthe findingof the Munsif (vide 
paragraph 20 of his judgment) is certainly 
confined to proceedings at the Medai itself; 
and so is his decree. Plaintiffs’ memorandum 
of objections to this decree preferred to the 
Subordinate Judge only deals with costs and 
the refusal of an injunction; it is not 
pleaded that the decree was inadequate to 
meet the plaint prayer. Nor is this point 
dealt with in the Subordinate Judge’s judg- 
ment. The Subordinate Judge accepts the 
Munsif’s finding on the 8rd issue and 
assigns no reason for modifying the terms 
of the-declaration. In fact from the word- 
ing of paragraph 5 of the judgment it would 
seem that the Subordinate Judge was unaware 
that he was effecting any modification; and 
was under a misapprehension as to the 
exact terms of the Munsif’s decree. However 
this may be, we think the alteration introduced 
cannot be supported; and the form of the 
Munsif’s decree must be restored. 

The neat objection is that both decrees 
are illegal inthat they may be regarded 
as authorising an act, which is declared 
criminal by section 296, Indian Penal Code. 
It is, of course, unnecessary to say that a 
declaratory decree of a Civil Court should 
not be treated as authorising an act which is 
per sea criminal offence. Appellants’ Vakil 
argues, relying on Public . Prosecutor v. 
Sunku  Seethaiah (3), that the word 
“voluntarily” in section 296, Indian Penal 


Code, simply means “knowingly” and 
that any disturbance of a religious as- 
sembly is always a criminal offence, 
if caused “voluntarily” in this sense of 
the word. In spite of one or two 


passages in the judgment, we take leave to 
doubt whether the learned Judges intended 
to lay down so broad a proposition. The 
facts of the case before them were very 


simple; the disturbance was made during 
(3) 6 Ind, Cas. 774; 7 M. L, T. 430; 21 M. L. J. 71; 
11 Cr. L. J. 400; 34 M, 92, 
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hours which had been notified by the District 
Magistrate to the knowledge of accused as 
those during which divine worship was 
carried onin the mosque. Great stress is 
laid on this, both in setting out the facts at 
the commencement of the judgment and in 
applying the previous rulings in Muthialu 
Chetty v. Bapun Sahib (1) and Sundram Chettt 
v. Queen and Ponnusami Chetti v. Queen (2), 
It is not necessary for us in the present con. 
nection to interpret the words of section 296, 
Indian Penal Code. In disposing of a charge 
under that section which might arise out of 
this dispute in future, the existence of a de- 
claration such as has been prayed for is doubt- 
less only one of several factors which might 
have to be considered in deciding the guilt or 
innocence of the accused. But we are clear 
that there is no conflict between such a 
declaration and the section quoted; and no 
reason why on this score the declaration 
should be refused. 

Lasily, the objection is taken that no 
injunction should have been granted againsl 
a community. The injunction is granted 
against defendants Nos. 2 to 8 “as 
representatives of the Mubammadan com- 
munity of Lalgudi.” This is the capacity 
in which they were sued; and if they can be 
sued in a representative capacity (which is 
not denied), it is impossible to see why an 
injunction should not be granted against 
them in the same capacity. That an injune- 
tion can be granted against acommunity so 
vaguely defined as “the inhabitants of a 
village” would appear from illustration (p) 
to section 54, Specific Relief Act; aud in 
a similar case to this, decided by the Privy 
Council [Sadagopa Ohariar v. Krishnamoorthy 
Rao (4)], no such objection appears to have 
been taken. The injunction may stand. 

The decree of the lower Appellate Court 
must be modified by the omission of the 
words “and to carry on the procession with 
music”; and with this modification is 
confirmed. 

Appellants and the respondents Nos. 1 to 
§ will each bear their own costs in this 
Court. Appellants will be liable for the 
costs of the 7th respondent. 

Appeal dismissed; Decree modified. 
V.R.P. 

(4) 30 M. 185; 17 M. L J. 240; 2 M. L. T 204; 4 A. 
L ree 11 0. W. N. 585; 6 C. L, J. £66: 9 Bom. L. 
R. 663, 
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MADRAS HIGH COURT. 

First Civit Arrear No. 201 or 1908.* 
March 7, 1911. 
Present:—Justice Sir Ralph Benson, Kt., and 
Mr. Justice Sundara Aiyar. 
CHITRAVELU SERVAI AND O0OTHERS— 
Darenpants—A pPELLANTS 
versus 
SAMANNA IYER AND oraess— PLAINTIFFS-— 
RESPONDENTS, 

Registration Act (XVI of 1908), s. 17— Lease con- 
stituted by a number of documents—Registration — 
Tank.bed lands, grant of, whether valid. 

Section 17 of the Registration Act does not apply 
to a lease which is constituted by a number of docu- 
ments, none of which taken singly can be regarded 
[p. 109, col. 1] 

Syed Sufdar Reza v. Amzad Ali, 10, 703; 10 ©. L, 
R. 21; Lall Jha v. Negroo, 7 C. 717 and Rajah of Ven- 
katagiri v. Narayana Reddi, 17 M. 456; 4 M. L. T. 198, 
distinguished. 

A grant of tank-bed lands by a zemindar for 
cultivation is not illegal. [p. 109, col. 2.] 

Appeal against the decree of the Subordi- 
nate Judge’s Court of Madura (Hast) in 
Original Suit No. 100 of 1906. 

Mr. 0. S. Venkatachariar, for the Appel- 
lants. 

Mr. K. Srinivasa Atyangar for Mr. S. 
Srinirasa Atyangar and Mr. Q. Krishnaswam? 
Aiyangar, for the Respondents. 


JUDGMENT.—The plaintiffs sue the 
defendants for recovering possession of 
certain land, which, according to them, was 
granted by the Zemindar of Ramnad in 1869 
to one Pachamuthu and subsequently passed 
to the plaintiffs by transfer. Theland formed 
originally part of the bed of a tank, butas 
the zemindar thought it unnecessary to have 
so extensive a bed for the tank, he granted 
the land for cultivation. The defendants 
denied the grant of 1869 and the possession 
of the grantee and the subsequent transferees 
including the plaintiffs, and contended that 
the grant, even if true, was illegal and void 
and that the suit was barred by limitation. The 
Subordinate Judge decided all the questions 
in the plaintiffs’ favour and gave them a 
decree for possession. Three points have 
been argued before us in appeal. 

The first point is that the grant was a lease 
in writing, and being unregistered could not 
confer a valid title on the grantee. The only 
documents that have been filed to prove the 





*[Vide 83 Ind. Cas. 440, where this case is referred 
to.— fd ] 
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original grants are Exhibits Q and Ql. Of 
these, Exhibit Q1, dated the 16th December 
1868, is an order addressed by the zenindar’s 
sheristadar to the Tahsildar directing him to 
report what land was available for being 
granted and what rate of rent should be 
charged. Exhibit Q, dated the 2nd March 1869, 
is an order by the Tahsildar to an 
Inspector ordering him to register the lands 

according to the list herein enclosed relat- 
ing to the description of the land and to 
collect tirza according to the rate fixed.” It 
makes reference to previous orders including 
Exhibit Ql, according to which the -lands 
were given on ‘pathadappu’ to the darkhast- 
dar. The contention in the lower Court was 
that Exhibits Qand QI together constituted 
an instrument of lease and required to be 
registered. Before us Mr. Wenkatachariar 
urged that these two documents together 
with the other documents referred to in 
Exhibit Q1 constituted the lease requiring 
to be registered under section 17 of the 
Registration Act, the necessity for the change 
ih the contention apparently being that in 
neither Exhibit Q1 nor Exhibit Q is there 
language importing any leasing. The other 
orders referred to in Exhibit Q were not put 
in evidence, and it is impossible to 
say what their exact contents were. 
We are, however, of opinion that there 
is no foundation for the contention that 
if a person acquires the rights of a lessee 
under a number of instruments none of 
which would constitute a lease, all of them 
should be lumped together and the whole 
transaction rejected as invalid inlaw under 
section 17 of the Registration Act. That 
section states what particular instruments 
are compulsorily registrable and affords no 
foundation for the argument that though none 
of a number of instruments require registra- 
tion, there is some aggregate instrument aris- 
ing out of them requiring registration. Three 
(? four) cases, Syed Sufdar Reza v. Amzad Ali 
(1), Maharaia Luchmissur Singh v. Musammat 
Dakho (2), Lall Jha v. Negroo (3) and Rajah 
of Venkatagiri v. Naiayanu Reddi (4) were 
relied on in support of the contention, but 
none of them is of any help to the appellants. 


(1) 7 C. 708; 10 ©. L, R. 21. 
(2) 7 C. 708; 10 ©. L. R. 127, 
(31 70.717. 

(4) 17 M. 456; 4 M. L. J. 198. 
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Briefly put, they hold that if a proposal and 
caceptance together constituting a lease are 
contained in one single instrument, that 
instrument should be registered under sec- 
tion 17. But they are also clear authority 
for the position that, if there is no one 
instrument which can be regarded as a 
lease, then section 17 has no application. 
A passage from Woodfall’s Landlord and 
Tenant at page 103, 18th Hdition, was also 
relied on. But it has no application to this 
case at all, as it merely lays down that 
a memorandum required by the Statute of 
Frauds for the validity of a transaction may 
be shown to be contained in more instruments 
than one taken together. This contention 
must fail also. 

The second point argued is thata grant of 
tank-bed land by a zemindar for cultivation 
is illegal. No authority is cited for this 
position.” Itis not contended that the ryots 
of the lands commanded by the tank have 
any ownership or interest in the bed of the 
tank, which would make a transfer by the 
zemindar invalid. They may be entitled 
to get a sufficient supply of water for the 
cultivation of their lands. How this right 
is to be enforced if is unnecessary to consider 
in this case. The Subordinate Judge has 
found that the grant was due to the fact 
that the area of the tank was too extensive 
for the lands that were cultivated under it 
and that a sufficient area was reserved at the 
time of the grant. No attempt has been 
made to show that this conclusion is not 
correct. The ryots made no complaint of 
insufficiency of water in the tank in con- 
sequence of the grant. There is no evidence 
of any custom prohibiting the transfer. The 
order of Mr. Lee Warner, while he was 
superintending the management of the estate, 
cannot affect the zemindar'’s legal power to 
make the transfer. This contention must 
also fail. 

The last point argued is that the grant is 
void for indefiniteness. This contention was 
not raised in the lower Court, and there is no 
substance init, The grant was taken in the 
lower Court to have conferred on the trans- 
feree a perpetual right. There is no reason 
shown for holding this view to be erroneous, 
but we do not feel called upon to decide its 
exact character. Weare ofopinion that the 
plaintiffs’ title to the land sued for has been 
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established. The appeal must be dismissed 
with costs. 
` Appeal dismissed, 
V. R P. 


PUNJAB CHIEF COURT. 
MISCELLANEOUS First Civit Arrear No, 38324 
or 1915. 

March 29, 1916. 

Present:— Mr. Justice Rattigan. 
NATHU MAL-—JUDGMENT-DEBTOR — 
APPELLANT 

‘ versus 
PALA MAL—DECREE-HOLDER— 
RESPONDENT, 

Execution—Ex parte decree, proceedings in-execution 
of—Setting aside of ex parte decree, effect of—Subse: 
quent decree on merits, whether revives previous 
proceedings—Limitation Act (IX of 1908), Sch, I, Art. 
182. 

Applicant having obtained an ex parte decree on 
the 29th May 1906 sued out execution. On the 28rd 
October the ev parie decree was set aside and a 
decree passed on the merits. Prior to this, however, 
there had been an application for attachment and 
sale of the judgment-debtor’s property and although 
on the 27th August an order for sale had been passed, 
proceedings were stayed till the disposal of the appli- 
cation to have the ex parte decree set aside. After 
this various orders for sale were made and set aside, 
the last application being dated the 8th April 1911. 
It appeared that no proper application for execution 
was presented to the Court since the ex parte decree 
was set aside up till the 11th January 1913: 

Held, (1) that all the previous applications and 
proceedings that took place under the ew parte decree 
became null and void where it was set aside and 
that they were not revived when the decree on the 
merits was passed; [p. 110, col. 2.] 

(2) that, therefore, the present application was 
time-barred and the applicant could not obtain 
execution. [p. 110, col, 2.] 

Chettiattil Muhamod v, Kunhi Koru,29 M. 175, 
followed. : 


Miscellaneous first appeal 
- order of the District Judge, 
dated the 28th January 1914. 


Mr. Mukand Lal Puri, for the Appellant. 
Mr. Nanak Chand, for the Respondent. 


JUDGMENT.—On the 29th May 1908 
Pala Mal obtained an ez parte decree for 
Rs. 515 and costs. The same day he applied 
in the ordinary manner for execution, but the 
application was eventually consigned to the 
record room. On the Ist of October 1906 


from the 
Gujrat, 
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the judgment-debtor applied to have the 
ex parte decree set aside and the application 
was granted on the 6th of October, and 
on the 23rd October a decree in favour of 
Pala Mal was passed on the merits. Prior 
to this there had been an application for 
attachment and sale of the judgment-debtor’s 
property and on the 27th of August 1903 
an order for sale had been passed. By a 
subsequent order, proceedings were directed 
to. be stayed until disposal of the judgment- 
debtor’s application to have the eæ parte 
decree set aside. On the 23rd October 1906, 
immediately after the decree had been 
passed in his favour, the decree-holder is 
said to have made an oral application for 
the sale of the property which had been 
attached under the previous ew parte decree. 
After this various orders for sale were made 
and set aside;and on the 8th of April 1911 a 
fresh application for execution was filed, 
but as no property was forthcoming, the 
application was consigned to the record 
room on the 22nd of April 1911. Finally, 
the present application for execution was 
presented to the Court on the llth of 
January 1913 and the plea of the judg- 
ment-debtor is that the application is time- 
barred, inasmuch as the previous application 
of the Sth of April was also barred by time. 
As a matter of fact, there has been no appli- 
cation for execution of decree (complying with 
the terms of section 235 of the Civil Procedure 
Code, 1882) presented to the Court since: 
the ex parte decree was set aside, and Mr, 
Nanak Chand’s contention on behalf of the re- 
spondent is that the applications and proceed- 
ings that took place under the former 
ex parte decree were all revived and continued 
when the decree on the merits was passed 
on the 23rd of October 1906. With this con- 
tention I cannot agree, and the decision of 
the Madras High Court in Ohettiattel Mu- 
hamod v. Kunhi Koru (l) supports the 
view that all the previous applications and 
proceedings became null and void when the. 
ex parte decree was set aside and that they 
were not revived when the -decree on the 
merits was passed. 

Upon this view of the case it is clear -that 
the present application for execution is time- 
barred, and I acsordingly accept this appeal 
and reject the deeree-holder’s application 


(1) 29 M. 175. 
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for execution. 
throughout, 


Respondent must pay costs 


Appeal accepted. 


MADRAS HIGH COURT. 
Secon Civin Arrear No. 116 or 1915. 
April 28, 1916. 
Present:—-Mr, Justice Abdur Rahim and 

5 Sir William Ayling, Kr. 
SURYADEVARA SEETARAMAYYA— 
PuaintiFF—APPELLANT 
versus 


SURYADEVARA KOTAYYA AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Document, construction of—Mortgage—Cash con- 
sideration—Repayment in kind in monthly instal- 
ments, stipulation for—Whole amount payable on 

- default—Penal clause, interpretation of—Penalty, relief 
against—Contract Act (IX` of 1872), ss. 37, 74—Evi- 
dence Act (I of 1872), s. 92. 

A deed of mortgage which was executed for 
Bs. 1,560, being the amount found due by the mort- 
gagor on a settlement of accounts, provided for its 
repayment in 10 yearly instalments each of 7$ putties 
of paddy. Then the deed provided that, on default 
of delivery of the paddy in any of the instalments, 
the total amount with interest at one per cent. per 
mensem was immediately payable: 

Held, per curiam, that extrinsic evidence of the 
intention of the parties was inadmissible to construe 
the document. 312, col. 2; p. 118, col. 1.] 


Per Abdur Rahim, J.—On a proper reading of the 
document the parties intended that, by the delivery 
of each instalment as provided, 1/10th of the entire 
debt including the principal and interest or profits 
was to be discharged, and that on default of payment 
of any instalment, the balance of the principal 
amount and not the balance of paddy was payable. 
[p. 112, col. 2.] 

Per Ayling, J., dissenting. On the principle that 
the party breaking a primary term of a contract 
should not be placed in amore favourable position 
than the party entitled to enforce it, the intended 
effect of the covenant was that the mortgagors 
were to be liable for the total of the unpaid instal- 
ments of paddy on default of any one instalment. 
[p. 113, col. 2. 

The primary proviso that, in consideration of the 
former debt, defendants should deliver ten annual 
consignments of 73 putties of paddy, isenforcible under 
the explicit terms of section 87 of the Contract Act 
and cannot be relieved against as a penalty under 
section 74 of the Act. [p. 114, col. 1.] 


Bowwang Raja Challaphroo Chowdhury v. Banga 
Behary Sen, 81 Ind. Cas. 394; 20 C. W. N. 408; 22 O. L. 
J. 311; Velchand Chhaganlal v, Lieut. A. Flagg, 13 Ind. 
Cas. 853; 86 B. 164; 14 Bom. L. R. 18; Kamini Sundari 
Chaodhrani vy. Kali Prosunno Ghose, 12 0, 225; 12 I. 


A. 215; 4 Sar. P. ©. J. 652; 9 Ind. Jur. 4897; Khaga- 
ram Das v. Rama Sankar Das Pramanik, 27 Ind. Cas, 
815; 42 0. 652; 210. L.J. 79; 19 0. W. N. 775; Kirpa 
Ram v. Sami-ud-din Ahmad Khan, 25 A, 284; A. W. 
N. (1908) 44; Lalli v. Ram Prasad, 9 A. 74; Avathani 
Muthukrishnier v. Sankaralingam Pillai, 18 Ind. Cas, 
417; 18 M. L, T. 20; 24 M. L. J. 185; 36 M. 229, ex. 
plained and distinguished. 

Tho proviso for payment of the total of the unpaid 
instalments on default of any one instalment might 
be regarded as penal and the proviso for payment of 
interest on such instalments is undoubtedly penal; 
but in granting relief against the penalty the Court 
must not give plaintiff less than he would be entitled 
to if the document had contained no stipulations at 
all TE of breach. [p. 118, col, 2; p. 114, 
col, 1. 

On the face of it, section 74 of the Contract Act 
has reference not to the primary term of the contract 
but to stipulation as to the consequences of a 
breach. 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Guntur, in Appeal Suit No. 646 of 1911, 
preferred againsh that of the District 
Munsif, Tenali, in Original Suit No. 222 of 
1910. ier 

Mr. L. A. Govindaraghava Aiyar, for the 
Appellant. 

Mr. V, Ramadoss, for the Respondents. 

JUDGMENT. 

ABDUR Ranim, J—The first question we 
have to decide in this second appeal is one 
of the constructionof Exhibit A, the mortgage- 
bond executed by the responderits in favour 
of the appellant. Regarded from the point 
of view of one party or the other, the 
question is not free from difficulties. The 
instrument is one of simple mortgage 
which recites that on taking account of the 
debts due by the respondents, Rs. 1,777 
were still owing to the appellant, that for 
Rs. 277 out of this amount, the respondents 
executed a promissory note and for the 
balance Rs. 1,500, Exhibit A was execut- 
ed by them. They agreed to pay, in satisfac- 
tion of the amount, 75 putties of paddy in 
10 instalments of 73 putties each every 
year, The first payment was to be on the 


.6th March 1905 and the last on the 26th 


March 1914. Then the deed provides: 
“Should default occur in giving the paddy 
in any of these instalments, we shall on 
demand psy the whole amount with interest 
at one per cent. per mensem notwithstanding 
the instalments still remaining to run.” It, 
goes on to say: “We have mortgaged the, 
property described in the subjoined schedule 
for that amount till this debt is repaid 
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and have retained itin our possession. We 
shall, therefore. fully discharge the said- 
debt according to thesaid instalments by the 
mortgaged property, by our other properties 
and by ourselves, and we shall redeem 
your mortgage.” 

It is clear that the expectation of the 
parties was, that the debt would be discharg- 
ed by delivery of grain in the course of 
10 years. But there is no stipulation that 
the borrower was to be precluded from 
discharging that debt and redeeming the 
property before the expiration of 10 years. 
Nor is there anything to prevent his paying 
the amount due in money if he was able to 
do so. 


The question that has arisen is, the re- 
spondents having made default in delivering 
the sixth instalment of paddy, does the 
document entitle the appellant to demand 
delivery of the remaining instalments of 
grain atonce or their value in money, or 
jis he entitled only to payment of so much 
of the principal which is not satisfied by 
previous instalments already delivered, with 
interest at twelve per cent? That depends 
on the meaning of the clause above set 
out. Does the stipulation to pay the “whole 
amount with interest at one per cent. per 
mensem” refer to the remaining instalments 
of paddy or the balance of the debt? The 
vernacular word in the original which has 
been translated as “amount” is “motham” 
which, I understand, means “total.” Whe- 
ther it is an apt word to use in this 
connection or not, it means the balance 
which is left unpaid. That might 
apply either to the instalment of paddy or 
the balance of the principal amount. The 
words “interest at one per cent. per men- 
sem” would undoubtedly be more appropri- 
ate if what was intended to be payable was 
money and not grain. There is no price fixed 
for the paddy nor any procedure laid down 
for its valuation. A reading of the whole 
instrument suggests that the payment in 
paddy was regarded as more convenient to 
the borrower, although the quantity to be 
delivered in different instalments would 
amount to much more than interest calculated 
at twelve per cent. The fact that fora 
portion of the debt a promissory note was 
executed and no. stipulation is made in the 
document to debar payment of the debt in 


money at any timeconvenient to the debtor 
tends to strengthen this inference. It is 
true, on the other hand, that it is nowhere 
mentioned that each instalment of paddy 


_was to be deemed equivalent to payment of 


1/10th of the debt. But having regard to 
the fact that the instalments were absolutely 
equal in quantity and to be paid about the 
same time of the year, the inference is strong- 
ly suggested that that is what was intended. 
It could not, of course, have been intended that 
each instalment was to represent 1/10th of the 
principal amount only; that is, Rs. 150, for the 
value of 73 putties would admittedly be at 
least double that amount. What the parties 
contemplated apparently was that by the 
delivery of each instalment as provided, 
1/10th of the entire debt including the princi- 
pal and interest or profits was to be discharg- 
ed. Ifthis reading of the mortgage-deed is 
right, all that the appellant is entitled to, is 
half of the principal amount with interest 
at twelve per cent. Thisis the interpretation 
placed upon the document by both the lower 
Courts. The District Munsif was undoubted- 
ly wrong in admitting extrinsic evidence of 
the intention of parties and relying upon 
ig in construing the document, and the 
Subordinate Judge has perhaps mixed up the 
question of hardship a little too much with 
the question of interpretation. But { dm of 
opinion, for the reasons which I have stated, 
that their construction of Exhibit A is right, 
In that view, the question as to whether the 
stipulation in the sense contended for on 
behalf of the appellant would be penal and 
should be relieved against, does not call for 
decision. The appeal shall, in my opinion, 
be dimissed with costs. 


AYLING, J.—The first question for decision 
in this appeal relates to the construction of 
the clause in Exhibit A which provides for the 
consequences of default on the part of defend- 
ants in paying any of the ten instalments 
onthe due dates. The document begins (in 
effect) by acknowlegment by ‘defendants of 
a debt of Rs. 1,500 due by them to plaintiffs. 
It provides that this shall be discharged by 
10 annual payments of 73 putties of kusuma 
paddy (worth on an average about Rs. 450). 
Then comes the disputed clause which runs: 
“Should default occur in giving the paddy 
in any of these instalments, we shall on 
demand pay the whole amount with interest 
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at | per cent. per mensem notwithstanding 
the instalments still remaining to run.” 
Lastly the document declares a simple 
anana of the plaint property for the above 
ebt. 


The rival theories as to the proper con- 
struction of the disputed clause are thus 
summarised by the Sub-Judge: “The plaint- 
iff's case is that it means the money value 
of the instalments of paddy remaining unpaid 
on the date of detault, while the defendants 
contend that it means the remaining 
principal sum, taking each instalment of 
it to be Rs. 150.” Both Courts have accept- 
ed the defendants’ interpretation; and I am 
very loath to upset their decision. 
seems to me to have been arrived at on a 
very inadequate consideration of the terms 
of the document itself, and chiefly on 
the strength of oral evidence and on 
considerations of what is hard and what 
is reasonable, which have little or no 
bearing on the point at issue. 


The District Munsif says he has read 
the mortgage document very carefully, 
and then briefly remarks that the plaintiff’s 
contention is “preposterous”; he then passes 
to the oral evidence of various witnesses as to 
whatit was that the parties agreed to. This 
has to be determined from the written document, 
not from independant oral evidence: and the 
Munsif’s construction of the document, from 
which, the Sub-Judge says, he is not prepared 
to differ, is no construction at all. The Sub- 
Judge fortifies his decision by pointing ont 
thaton the plaintiff’s construction, the bargain 
would appear to bea very hard one indeed 
for defendants, which my be true. But 
ke has failed to notice that if defendants’ 
construction be adopted, the effect of the 
clause would be to put it in defendants’ 
power at any time to entirely rid them- 
eselves of the hardship, and place them- 
selves in an extremely favourable position 
by the simple process of breaking the 
primary term of their contract. This could 
hardly have been the intended effect of a 
clause, which must, from its nature, have 
been introduced for the protection of the 
plaintiff. The Sub-Jndge refers fo the 
provision for interest and the absence of 
provision for valuing the paddy in default; 
both pertinent remarks, but not,in my opinion, 


8 


But ib. 


of much weight. Interest can be caleulated 
in paddy as well as in money: and the 
natural valuation is the market value at the 
time. These remarks do not furnish sufficient 
ground for refusing to accept what seems 
to be the only intelligitle meaning of the 
clause. The word translated “amount” is 

motham”, which really means total” 
(vide Brown’s Telaga Dictionary) and read 
with reference to the preceding words it can 
only refer to the “total” of the unpaid instal- 
ments. The use of the word “mothan” is 
incomprehensible on defendants’ interpreta- 
tion. The latter is, moreover, built upon a 
theory that Rs. 150 should be assumed to be 
the principal sum of each instalment in the 
event of default a theory which is in violent 
contradiction of the known value of the grain, 
and of which the docament contains not even 
a hint. 


lt seems to me that the only possible in- 
terpretation of the disputed clause is that 
suggested by plaintiff. 

The nert question is to what extent is the 
contract enforcible, and to what extent 
should it be relieved against. 

Its terms may be conveniently broken 
up thus: 

(A). The primary proviso that in consider- 
ation of the former debt, defendants should 
deliver 10 annual consignments of 7} putties 
of paddy. 

(B). A proviso that in default of payment 
of any instalment all the unpaid instalments 
should be deemed to be due. i 

(C). A proviso for payment of interest at 1 
per cent. per mensem of such instalments. 


Now of these three terms of the contract, 
(C) is undoubtedly a penal clause covered by 
section 74 of the Contract Act: and looking 
to illustration (g) to that section, I am not 
prepared to say that (B) might not be simi- 
larly regarded. Bat in considering what 
relief should be granted, and what 
would ba reasonable compensation for the 
breach of contract, ib seems to me essen- 
tial to observe one limitation: relief must not 
be carried to such an extent as to place the 
party commiting the breach in a better posi- 
tion, and the other party in a worse position, 
than they would be inif the breach had not 
bəen committed. If term (A) is enforcible, 
then any relief against term (B) must not be. 


. 
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allowed to infringe it. The Courts must 
not give plaintiff less than he would have 
been entitled to if the document had contain- 
ed no stipulations at all for consequences of 
breach. This would undeniably be the effect 
of the lower Appellate Court’s decree; which 


gives plaintiff very much lessthan he would be” 


entitled to under term (A) without any breach 
at all. Section 74 authcrises the Court to 
reduce the compensation to what is reasonable. 
Jt may conceivably be reasonable to reduce 
the compensation to vanishing point; it cannot 
be reasonable to reward the defaulter for his 
breach. 

The decree of the lower Appellate Court 
can, in fact, only be upheld on the view that 
term A itself can be relieved against by the 
Court: and this is, in fact, contended by Mr. 
Ramadoss for respondents. He has quoted 
various rulings some of which tend no doubt to 
support this contention; but, with all respect 
to them, he seems to me to have quoted no 
authority binding uponus which would justify 
us in disregarding the plain words of section 
37 of the Contract Act. “The parties to a 
contract must either perform, or offer to 
perform, their respective promises, unless 
such performance is dispensed with or ex- 
cused under the provisions of this Act, or of 
any other law.” The words “other law” 
presumably mean some statutory enactment. 
It is not seriously contended that the present 
case is governed by any such, or by any of 
the sections of the Contract Act itself. There 
ig no plea of coercion, fraud, undue influence, 
etc, on account of which the Act pro- 
vides for the invalidating of a contract; on 
the face of it section 74- has reference not to 
the primary term of the contract but to sti- 
pulation as to the consequence of a breach. 


The contention is that in spite of the ex- 
plicit words of section 37, a Court has power 
to decline to enforce a contract on the ground 
that the terms thereof are harsh and uncon- 
scionable. 
- dhury v. Banga Behary Sen (1) (not reported 
in the authorised series) is referred to as a 
case in which the Calcutta High Court abtu- 
ally declined to enforce a contract on this 
ground. The provisions of the contract for 
interest, ib may be remarked, worked out atthe 


(1) 81 Ind, Cas, 394; 20 O, W. N. 408, 220, L. J, 
all. 
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astounding rate of 5,858 per cent. per annum: 
and one may fairly conjecture whether the 
facts and legitimate inference from them 
would not bring the case under section 16 or 
some cognate section of the Act, although the 
learned Judge chose to deal with it, following 
the precepts contained in the rulings of 
English Courts. Velchand Chhaganlul v. 
Lieut, A. Flagg (2) is a case not dis- 
similar to the present one, in which 
the Subordinate Judge hai given relief 
against a clause corresponding to what 
I have called clause (A). His decree was con- 
firmed by the High Court on appeal. There 
is no indication ia the report of the grounds 
on which either the Subordinate Judge or 
the learned Judges of the High Court pro- 
ceeded as regards this clause. The judgment 
simply deals with the applicability of section 
74 of the Contract Act to the following clause 
providing for consequences of breach. 

The next case, to which I shall refer and 
which demands closer attention, is the deci- 
sion of the Privy Council in Kamini Sundari 
Chaodhrant v. Kali Prossunno Ghose (3), in 
which their Lordships intimated for the 
guidance of the Courts, in future litiga- 
tion, that they might be prepared to apply 
the equitable principles enunciated in Bey- 
non v. Cook (4) to acase in which fraud 
and undue influence were not found to be 
proved. 


This case is the strongest case in respond- 
ents’ favour, affording, as it certainly does, 
some support to the view that the provisions 
of the Contract Act as to the enforceability 
of contracts are not exhaustive. But while 
treating it with the respect and attention 
which necessarily attaches to every pro- 
nouncement of their Lordships of the Privy 
Council, I may venture to point out that 
this question of how far the provisions of 
the Contract Act were exhaustive was not, 
so far as appears from the report, directly 
argued. As a fact, since the pronounce- 
ment of this judgment (1885), section 16 
of the Contract Act has been recast by 
Act VI of 1899: and a notable change has’ 
been made by the addition of clause 3, 

(2) 18 Ind. Cas. 853; 36 B. 164; 14 Bom. L. R. 18. 


(8) 12 C. 225; 12 I, A. 215; 4 Sar. P. C. J. 652; 9 
Ind. Jur. 487. 


san (1875) 10 Ch. App. 389; 23 W, R. 631; 32 L. Tr 
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It seems probable that this clause was 
added especially to meet the case of un- 
conscionable bargains of the class dealt 
with in Beynon v. Cook (4) as surmised 
by Sir F. Pollock (vide Pollock and 
Mulla’s Indian Contract Act, pages 85—86). 
I certainly think that as the law now 
stands, a Court should hesitate to infer 
from this pronouncement of the Privy 
Council that it was justified in travelling 
outside the scope of the Contract Ast in 
a case easily distinguishable from the one 
therein dealt with. I may quote the clos- 
ing words of their Lordships’ judgment: — 

“This equitable doctrine appears to have 
a strong application to the facts of this case, 
where we have the borrower, a purdana- 
shin lady; the lender, her own mukhtar, under 
the cloak of a benamidar; the security an 
ample one, as abundantly appears; the in- 
terest on both mortgages, especially the 
compound interest on the latter, exorbitant 
and unconscionable; and a purchaser, with 
full notice of these circumstances.” The 
facts, above set forth, would be sufficient to 
bring the case under section 16 as it now 
stands. There is nothing to correspond 
with them in the present case; and as I 
have already stated, section 16 has not 
been in the present case, and is not now, 
relied on. 


The latest Calcutta case, Khagaram Das 
v. Rama Sankar Das Pramanik (5), is of no use 
to respondents. It deals with the rate of 
interest on default: the learned judges do 
not base their decision outside section 74; 
and Mookerjee, J., also applies section 16. 

Kirpa Ram v. Sami-ud-din Ahmad Khan 
(6) is undoubtedly an authority in respond- 
ents’ favour. The learned Judges, while 
quoting Beynon v. Cook (4), ‘simply rely on 
the practice of that Court in giving relief 
in cases of: unconscionable bargains; they 
give no other reason for disregarding section 
87 of the Contract Act. How far the 
practice of the Allahabad High Court has 

“ been affected by the peculiar circumstances 
of that Province, will be apparent from 
the judgment of Mahmood, J., in Lalli v. 
Ram Prasad (7)—one of the cases quoted 


(5) 27 Ind, Cas, 815; 420, 652; 21.0.1, J. 79; 19 
6. W. N. 775 


(6) 25 A. 284; A, W. N. (1903) 44, 
7) 9A, 74, . 


in Kirpa Ram v. Sami-ud-din Ahmad Khan 
(6) (see pages 79 and 80). The learned 
Judge no doubt speaks of India as (in 
that respect) homogereons; but in this Pre- 
sidency, as far as I am aware, neither the 
Legislature nor the Courts have ever treated 
the agricultural population as entitled to 
particularly indulgent consideration on the 
grounds indicated. 

Mr. Ramadoss has not been able to quote 
any authority of this Court in his favour, 
although he has drawn our attention to the 
remarks of Sadasiva Aiyar, J., in <Avathant 
Muthukrishnier v. Sankaralingam Pillai (8). 
The reference to the Full Bench in that 
ease (to which I was a party) related 
solely to the applicability of section 74 of 
the Contract Act to a certain class of cases. 
The judgment of my learned brother Sadasiva 
Aiyar, J., undoubtedly indicates a sympathetic 
desire to” apply such powers of relief as 
the Courts possess in the broadest spirit; but 
I do not understand him as saying that 
these powers are independent of legislative 
enactments or the provisions of the Contract 
Act. The same remark applies to the 
judgments of the other learned Judges. 
Sundara Aiyar, J., on page 265 draws a very 
clear distinction between primary and 
secondary contracts, which seems to me to 
support the views I have endeavoured to 
express on the present question. 

Giving full weight and consideration to 
all the above decisions, I do not think a 
Court is justified in ignoring the clear 
provisions of section 37 of the Contract 
Act, by arrogating to itself powers of re- 
lief not conferred by that Act, or ky other 
legislative enactments, 

I do not think it necessary to consider 
whether the principles laid down in Bey- 
non v. Cook (4) would cover the present 
case, if we were at liberty to apply them 
without regard to the provisions of the 
Act. I very much doubt if they would: 
but I prefer to rest my decision on the 
simple ground that respondents are not 
entitled to relief under this or any other 
Act, and that section 37 prevents the ap- 
plication of any other equitable princi- 
ple. 


(8) 18 Ind. Cag, 417; 36 M. 229; 13 M. L. T. 20; 24 
M. L. J. 135, 
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As a.resuli I would, in. supersession of 
the decree passed by the Subordinate Judge, 
give appellant a decree for what he would 
be entitled- to under the primary term of 
the contract (A); that is, 373 putties of 
-paddy valued at the market rate prevail- 
ing-when each of the last 5 instalments 
fell due. Interest should run at 6 per cent. 
perannum from the date on which each 
felldue: and each party should pay and 
receive proportionate costs throughout. 


By tus Courrv.—The appeal will. be, dis- 
inissed with costs under section 98 (2) of 
the Code of Civil Procedure. 


ee; Appeal dismissed. 
Vv. RP, ‘ 
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APPEAL AGAINST OrpEer No. 292 of 1915. 
March 1, 1916. 

Present: :—Mr. Justice "Sadasiva Aiyar and 
Mr. Justice Moore. 
GODIMELLA RANGAMMA AND OTHERS— 
Derenpants Nos. 1 AND 2 — APPELLANTS 
versus 
: PANCHANGAM NARASTMHACHAR- 

YULU AND OTHERS—PLAINTIFFS AND 


Derenpants Nos. 2 T0 13—Reseonpents. 
Civil Procedure Code (Act V of 1908), s 11, expl. 


(6), O. I, +. 8—Suit litigated bona fide for 
community or section of public—Subsequent suit 
for same relief — Addition of “new plaintiff — 


Prior suit instituted without Court's sanction under 
0. -I, 1:8 —Addition of individual tó commen rights 
—Res judicata. 

Explanation 6 to section 11, Civil Procedure Code, 
makes no reference to Order I rule 8, and it i is not, 
therefore, confined to cases in ‘which permission to 
sue in a representative character is obtained under 
the Iatter-rule. [p; 119, cols. 1 & 2; p. 120, col. 1.] 
` Baiju’ Lal Parbatia v. Bulak Pathuk, 24 0. 385; 
Srimvasa Chariar v. Raghava Chariar, 23 M. 28 at p. 
32;7 M. Li. J. ¢8t and Zhanakoti v.  Uuniappa, 8 M: 
496, not followed. x 

Varanakot Narayanan Namburi v. 
Narayanan Namburi,'2 M. 328, followed. 


The decision in a suit based ong common or 
public right does not cease to be res judicatd in a 
subsequént suit, based on the same cause of action’ 
and praying for the same relief, by the mere addition 
of a new plaintiff in the latter suit, provided his 
interests are idéntical with those of the plaintiff 
in the prior proceedings. [p. 118, col. 2.] 

Madhavan v. Keshavan, 11 M. 191; 
Kunhamed, 14 M. 324, followed. 

. Somasundara Mudali v. Kulandaivelw Sila, 28 M: 


Varanakot 


Chandu v. 
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457 at p. 464,14 M. L. J. 404. explained and, dis 
tinguished. 

Where parsons litigate bona fide for a common 
right, the non- payment of the proper Court-fee or 
the addition of an individual, relief will not render 
inoperative the rule of res judicata under section 
11, explanation (6), in a subsequent suit where the 
common right alone is re-litigated.. [p 119; col. 1.] 

One of ‘the agraharamdars of a. village sued to 
establish a right of way to himself and to recover 
certain village sites from two trespassers on behalf 
of all the agruharamdars. The other agraharanidars 
were made proforma defendants and they were 
ex parte. The suit was dismissed. The 4th defend- 
ant in that suit brought the present suit against 
the same persons for recovery of the village siles 
alone, making the other agraharamdars as defendauts 
Nos. 3 to 13. These latter remained ex parie. After 
the settlemout of issues, the 2nd plaintiff, who was 
not a party to the previous proceedings, was 
brought on record. Defendants Nos. land 2 pleaded 
that the suit was barred as res judicata. It was 
urged for plaintiffs that section 11, ‘explanation 
(6), wag inapplicable as (1) the previous suit was 
not sanctioned’ by Cours under Order I, rule 8, (2) 
the, proper Court-fee was not paid i in that suit, (3) 
the reliefs in the two suits were not identical, (4) 
the parties were not the same: 

Held, disallowing plaintiffs’ objections, that the 
suit was barredas res judicata. |p. 119, cols. 1 & 2; 
p. 120, col. 1.] ead 5 

‘Per Moore, J—The conditions’ under” which a 
decision ina suit of, the kind mentioned in ex- 
planation (6) to section 11, Civil Procedure Code, 
may constitute, res judicata against persons not 
expressly named therein are (1) that there must be 
aright claimed by the persons litigating in common 
for themsélves and-the parties not expressly named 
in the suit: (2) that the parties not expressly named: 
in the suib must be interested in such right, if right 
to relief can be said to be claimed “in common” only 
between parties who would be benefited by suclr 
relief if granted, or who have such an interest in 
the right claimed that they could join as co. 
plaintiffs. [p. 119, col. 2.] . 
| Appeal against the order of the,.Court of 
the Subordinate Judge, Masulipatam, in 
Appeal Suit No. 38 of 1915, preferred 
against the decree of the Court of the Addi: 
tional District Munsif, Masulipatam, in, Ori: ’ 
ginal Suit No. 97 of 1912 (Gudivada). _ 5 

Mr. V. Subra: aniyam Pantulu, for the 
‘Appellants. s 

Mre. V. Ramadoss, for the Respondents, 

JUDGMENT. 4 

Sapasiva Aryar, J.—The défendants Nos. 1 f 
and 2 are the appellants. The Ist plaintiff 
brought the suit for recovery of possession’ 
of the plaint- sites (4) ani (b) for himself 
and for the other agralaramdars of" the 
village _ (defendants Nos. 3_to 13) on the 
following’ allegations: >= (a) That: ‘the, 
-gave- the -suit - sites, “for 
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temporary residence to one Tulasi Laksh- 
manacharyulu, and (b) that the defendants 
Nos. 1 and 2 are in wrongful possession 
after the death of Tulasi Lakshmanacharyulnu. 

The reliefs prayed for are for eject- 
ing the defendants Nos. 1 and 2 from 
the suit sites and for delivery of possession 
of the said suit sites jointly to the plaintiff 
and to the defendants Nos. 3 to 13. 

One of the defences raised by the defend- 
ants Nos. 1 and 2 was, that the present suit 
is barred as res judicata by reason of the 
decision ina prior suit brought by another 
agraharamdar, Venkatacharana Charyulu 
(Original Suit No. 78 of 1910 of the Gudivada 
District Munsif’s Court). The present let 
plaintiff was the 4th defendant in the 
former suit. That suit was also directed 
against the present defendants Nos. 1 and 2 
and the prayer of that plaint was for 
éstablishing the joint right of the plaintiff 
therein (along with the agraharamdars) 
in the suit sites and his exclusive right of 
way over the sites and also for ejecting the 
defendants Nos. 1 and 2 from the suit sites 
and for delivery of joint possession of the entire 
suit sites to the plaintiff along with the defend- 
ants cther than Nos. 1 and 2 and for an 
jnjunction as regards the right of way. It 
is thus clear to me that the substantial 
relief claimed in this suit was included 
among the reliefs prayed for in the 
other suit, the relief being the delivery of 
possession of the sites to all the agraha- 
gamdars, thoagh the prior suit included one 


or two reliefs in which one of the 
agraharamdars alone was interested. In 
the former suit, the agraharamdars, 


who were made defendants Nos.3 to 16, 
remained ev parte and there can be no 
reasonable doubt that they supported the 
plaintiff in that suit. That suit was 
dismissed on the merits and there is no 
allegation or suggestion in the plaint 
in this suit that the former suit 
was not litigated in good faith. In 
the present suit also, the other ugraha- 
ramdars (defendants Nos. 3 to 13) allowed 
the suit tc proceed ex parte and the defend- 
ants Nos. l and 2 alone were the contesting 
defendants. During the pendenzy of the 
present suitin ke District Munsif’s Court, 
another cgraharamdar was added as 
the 2ud plaintiff on the record, He is 


the first respondent before us. He was 
added after the issues were framed in the 
case. The learned District Munsif applied 
explanation 6 to section 11, Civ] Procedure 
Code, corresponding to explanation 5 to old 
section 13, and held that as the plaintiff 
in the former suit of 1410 litigated bona 
fide in respect of the private right claimed 
in common for himself and the agraharamdars 
over the plaint sites andas the present Ist 
plaintiff was one of the ex parte Jefendants in 
the former suit, the judgment in the former 
suit was res judicata in favour of the defendants 
Nos.1 and 2 in the present suit. He, there- 
fore, dismissed the suit with costs. 

The learned Subordinate Judge on appeal 
held (a) that if the lst plaintiff alone 
had continued on the record as the sole 
plaintiff, the suit would, no doubt, be bar- 
red as res judicata; (b) that as the 2nd 
plaintiff, though one of the agraharamdars, 
had not been made a party in the suit 
of 1910 but was allowed to come in as the 
2nd plaintiff in this suit, the bar of 
res judicata no longer applied; and (c) that 
as the addition of the 2nd plaintiff as a 


party to the record was made by an 
order of the District Munsif and as it 
would be very hard upon the 2nd 


plaintiff to tell him now that he shonld 
seek his remedy by a separate suit, the 
Subordinate Judge found himself obliged 
to decline to remove the 2nd plaintiff 
(appellant) from the list of the plaintiffs. 
On these conclasions the Subordinate Judge 
reversed the decree of the District Munsif 
and remanded the suit for disposal according 
to law. 

Mr. Subramaniyam Pantulu for the 
appellants (the defendants Nos. 1 and 2) 
contended before us (a) that the Subordinate 
Judge ought to have under section 103, 
clause 1, Civil Procedure Code, corrected the 
error made by the District Munsif in adding 
the 2nd plaintiff on the record and (b) 
that even if the error was not corrected 


“and even if the 2nd plaintiff was allowed 


to remain on the record, the decision in 
the former suit was res judicata by ex- 
planation 6 to section 11 of the Civil Pro- 
cedure Code. 

Explanation 6 to section 11 is as follows:—~ 
“Where persons litigate bona fide in respect of 
a public right or of a private right claimed 
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in common for themselves and others, all 
persons interested in such right shall, for the 
purposes of this section, be deemed to claim 
under the persons so litigating.” It seems 
to me that on the plain words of the 
explanation, the two plaintiffs (including 
the 2nd plaintiff) cannot beallowed to re-open 
the right of the ayraharamdars which was 
negatived in the former suit. 

_ Mr. Ramadoss for the respondents contend- 
ed on three different grounds that the judg- 
ment in the former suit was not res judicata. 
Those three grounds are (1) explanation 6 
to section 11 makes the decision in the first 
suit ves judicata only if the first suit was a 
representative suit brought after permission 
obtained from the Court under Order I, rule 
8 (old section 80).- (2) The former suit in 
1910 was brought by the then plaintiff not in 
the interests of all the agraharamdurs, but 
only in the interest of himself solely and the 
reliefs in thetwo suits being different, ex- 
planation 6 did not apply. (3) The expression 
“private right claimed in common” found in 
the explanation 6 can be applied only to 
cases of private right claimed on behalf of the 
undivided members of a joint Hindu family 
or on behalf of the members of a Malabar 
Tarwad, and not in respect of aright claimed 
incommon by agraharmdars who have dis- 
tinct shares in the village sites. 


As regards the first ground, there are no 
doubt observations in a Calcutta case that 
explanation 5 to old section 13 should be 
read with section 30 of the old Code and that 
if permission was not obtained under section 
30, the decision in the first suit will not be 
ves judicata where the second suit is brought 
by another co-sharer. [See Barju Lal Parba- 
tia v. Bulak Lal Pathuk (1) at the bottom of 
page 389 and at the tops of page 390.] There 
is also a casual observation of Shephard, J., in 
Srinivasa Chariar v. Raghava Ohariar (2) 
that if section 30 had not been followed, 
the judgment did not bind the persons whose 
names were not on the record. But it 
seems to me thatthe weight of authority 
in Madras isin favour of giving a liberal 
construction to the provisions of the Civil 
Procedure Code embodied in explanation 5 
to section 13 of the former Code (now repro- 


(1) 2460. 385. 
(2) 23 M. 28 at p. 82; 7 M. L. J. 281. 
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duced in explanation 6 to section 11), 
The intention of the Legislature to give a 
liberal construction is further indicated by 
the fact that while explanation 5 to section 
18 of the old Code confined itself to “pri- 
vate” rights, the present explanation 6 to 
section 11 includes public rights also. In 
Varanakot Narayanan Namburi v. Varanakot 
Narayanan Namburt (3) it was distinctly 
held that explanation 5 to section 18, Civil 
Procedure Code, was not limited to the case 
of suits brought with the permission of the 
Court under section 30 and though the 
decision in that case was doubted as regards 
certain other points decided in it, this par- 
ticular dictum seems not to have been over- 
ruled in any subsequent case. In Madhavan 
v. Keshavan (4) it was held that where one 
of five trustees brought a suit to set aside an 
alienation of trust property and failed, an- 
other trustee who was not a party tc the 
former suit was barred by section 13, ex- 
planation 5, of the old Code from again liti- 
gating the right of the trust. This case 
again has never been overruled. In Chandu 
y. Kunhamed (5) it was held that explana- 
tion 5 to section 13 barred other co-sharers, 
when one co-sharer had failed in a former 
suit. This case of Chandu v. Kunhamed (5) 
was no doubt dissented from in the Full Bench 
case of Somasundara Mudalt v, Kulandat- 
velu Pillai (6) on another point, namely, 
that if the former suit by one of the sharers 
‘was confined to the relief in respect of his 
own individual share, the other co-sharers 
were not bound so far as their shares were 
concerned from litigating the same matters. 
But in Somasundara Maudali v. Kulandai- 
velu Pillai (6) though Mr. T. V. Seshagiri, 
Aiyar (now Mr. Justice Seshagiri Aiyar) 
argued for the sppellant (see page 459) that 
explanation 5 to section 18 should be confined 
to cases where under section 30 of the Code 
leave to sue had been obtained, the judg- 
ment of the Full Bench makes no reference 
to this contention but the case was decided on 
the other contention, namely, that where in 
the first suit, the whole relief common to all 


(3) 2 M, 328. 

(4) 11 M. 191. 

(5) 14 M. 324; 1 M. L, J. 529. 

(6) 28 M. 457 at p. 464; 14 M. L. J. 404, 
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the shares was notthesubject-matter of the liti- 
gation, the other co-sharers will not be barred 
by explanation 5 to section 13. Explanation 
6 to section 11 makes no reference to Order 
I, rule 8,and T, therefore, overrule the first 
contention of Mr. Ramadoss. 


Coming to the second head of his contention, 
I have read the plaint and the judgment in 
the former suit carefully and though the 
plaintiff in that case also sued for his indi- 
vidual right in respect of a right of way, so 
far as possession of the sites and the estab- 
lishment of the right to the sites are con- 
cerned, he clearly litigated bona fide in the 
interests of all the agraharamdars and if 
he (Mr. Ramadoss argues) did not pay proper 
Court-fees on the value of the entire rights 
of the agraharamdars, that circumstance 
would not (in my opinion) prevent his suit 
from being one brought in respect of a right 
common to him and the other agraharamdars, 
so long as the relief claimed included the 
common rights. The addition of an indivi- 
dual claim to a right of way cannot prevent 
the decision as to the right claimed on be- 
half of all the agraharamdars (which is also the 
right claimed in the present suit) from being 
res judicata inthe present suit. The relief 
claimed in the former suit in respect of the 
recovery of the sites was not the relief of a 
paitition of the sites and possession of the 
plaintiff's individual share alone, but it was 
the relief of possession to ba given to the 
plaintiff and all tha other agraharamdars 
jointly, which relief is identical with the 
relief claimed in the present suit. 


Coming to the third ground of contention, 
there seems to me to be nothing in it. Mr, 
Ramadoss’s attempt to confine explanation 6 
to section 11 to the rights of a joint Hindu 
family and to the rights of a Malabar Tar- 
wad, to joint trusteeship rights, ete., is not 
supported eitber by the plain words of the 
explanation or by the decided cases, many of 
which are cases of co-sharers. I would, 
therefore, allow the appeal and setting aside 
the order of the learned Subordinate Judge 
restore the decree of the District Munsif, 
dismissing the suit with costs in all Courts 
payable to the defendants Nos. 1 and 2. 

Moore, J.—I agree. 

The Subordinate Judge was, I think, wrong 
in holding that the decision in the former 
suit, Original Suit No. 78 of 1910, did not 


operate as res judicata as the plaintiff in that 
suit “was not suing in a representative 
character as provided under Order J, rule 8, 
of the Civil Procedure Code but only in his 
own rights.” 


Explanation 6 to section 11 of the Civil 
Procedure Code provides that where persons 
litigate bona fide in respect of a public right 
or a private right claimed in common for 
themselves and others, all persons interested 
in such right shall, for the purposes of the 
section, be deemed to claim under the per- 
sons so litigating. 


The conditions under which the decision in 
such a suit may constitute res gudicata against 
persons not expressly named in that suit are:— 

(1) that there must be a right claimed 
by the persons litigating in common for 
themselves and the parties not expressly 
named in the suit; 


(2) that the parties not expressly named 
in the suit must be interested in such right, 
if right to relief can be said to be claimed 
“in common” only between parties who 
would be benefited by such relief if granted, 
or who have such an interest in the right 
c'aimed that they could join as co-plaintiffs. 
Nomasundara Mndali v. Kulandaivelu Pillai 
(4). 

The 2nd. plaintiff, who is one of fhe agra- 
haramdars, is clearly a person interested in 
the right claimed on behalf of all the agra- 
harmdars. A reference to the plaint in 
Original Suit No. 78 of 1910 shows that, 
although the plaintiff asked for a permanent 
injunction restraining defendants Nos. 1 and 
2 from interfering with his exclusive right 
of way for his carts, cattle and men over 
the site to his field, he also sue} to establish 
his joint right to the plaint site and to recover 
joint possession along with defendants Nos. 3 
to 16 by ejecting defendants Nos. 1 and 2. 


The joint right which the plaintiff claimed 
is identical, with the relief sought for in 
the present suit, and he was clearly 
litigating bona fide in the interests of all 
the agraharamdars. 


Iam unable toagree with the Subordinate 
Judge that explanation 6to section 11 of 
the Civil Procedure Code must be treated 
as confined to cases in which permission ta 
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-suo ina representative character is obtained 
, under Order I, rule 8, of the Civil Procedure 
. Code. 
‘In somo of the cases whish arose under 
the Code of 1882, the opinion was expressed 
that éxplanation, 5 to section 13 of the Civil 
Procedure Code-was confined to cases where 
leave to sue had been obtained under section 
30 of the Civil Procedure Code. [See Thana- 
koti v. Muniappa (7). ] 


On the other hand, as pointed out by my. 


‘learned brother, the decision in Varanakot 
Narayanan Namturi v. Varanakot Narayanan 
Namburi (3), where it was held that ex- 
planation 5 to section 13 was not limited to 
the case of a suit under section 380. of the 
Vivil. Procedure Code, and Madhavan v. 
\ Keshavan (4) have not been overruled.. In 
Somasundaram Mudali v. Kulandadvelu 
Pillai (6), on which the Subordinate Judge 
relies the learned Judges did not express any 
opinion on the question whether explanation 
5 to section 13 of the Civil Procedure Code 
must be confined tocases where leave to 
sue has been obtained under section 30 of 
the Civil Prosedure Code, but based’ their 
decision on the ground that the relief claimed 
in the former suit, if granted, would not have 
benefited the plaintiff in the latter suit and 
it could mot, therefore, be said to have been 
claimed “in common” under explanation 6.of 
section 11 of the Civil Procedure Code. 
Alppeul allowed; Suit dismissed. 
V. R. P, 


(7) 8 M. 496., 


PUNJAB CHIEF COURT. 
‘Sevonp Civin Appeas No. 1410 or 1915. 
January 20, 1916. 

Present: —Mr. Justice Shadi Lal. 
CHAIN SUKH -—DerENDANT— APPELLANT 

í VErSuŮuUsS 
“GO PI RAM AND OTHERS —PLAINTIFES — 


Respondents. 
Adverse possession—Vacant site—-Possession follows 
. title—Burden of proof. 

In the case of a vacant site possession follows title 
and it is for the party alleging to have acquired title 
to prove that ho acquired | ownership thereof by 
adverse possossion. [p. 120, col. 2.1 


Second appeal from the decree of the 
Subordinate Judge, Ist Class, Hissar, 
with appellate powers, dated the 38rd 


INDIAN Cassis, 


“December 1914, reversing that of 


[1916 


“the 
Munsif, 2nd Class, Hissar, dated the Ist 
October 1914, 

FACTS of the case material for report. are 
as follows:— 

The plaintiffs- respondents, who a were “pro- 
prietors of the village Kohali, sued the defend- 
ant-appellant for possession of a vacant site 
situated in the village, on the ground that the 
latter had taken forcible possession of the site 
in suit which had been lying vacant’since the 
death of Chhajju and Baga who had originally 
built a house thereon and lived there as 
tenants (ryots) till Sambat 1927. The defendant 
Chain Sukh pleaded that he was a collateral 
of Chhajju and Baga, that after their death he 
succeeded them and that the house had been 
in his possession since 1927, The learned 
Subordinate Judge decreed the suit of the 
plaintiffs holding that the defendant had 
failed to prove that he was the collateral 
of Chhajju and Baga and that he had been 
in possession of the sitein dispute since the 
death of Chhajju and Baga. 

In appeal the defendant-appellant contend- 
ed that the lower Appellate Court was 
wrong in thinking that the onus lay on the ap- 
pellant of proving his possession of the house in 
suit for over 12 years inasmuch as the burden 
of proof lay on the plaintiffs-respondents to 
prove that they had been in possession of the 
land ard were dispossessed by the appellant. 


Mr. Marghub Ahmad, for the Appellant, 
Mr. Nanak Chand, for the Respondents. 


JUDGMENT.—It is undisputable that the 
plaintiffs, as the peoprietors of the village, 
are the owners of the site in dispute, which 
is a part of the abadi, and the only point for 
determination is whether they have lost their 
title by lapse of time. Now, it appears that 
Chhajju and Baga, who were non- proprietors, 
built a house on the land but they died 
long ago, and even: the widow of Chhajju 
abandoned the house as far back as Sambat 
1927. The building then ‘fell down, and the 
site must be presumed to have come back 
into the possession of the owners. 


In the case of a vacant site, the, general 
rule is that possession follows title, and it 
is for the defendant-appellant to prove that 
he acquired ownership thereof by adverse 
possession, I donot consider that Article 142 
of the. Limitation Act is applicable ‘to the 
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facts of the case, and itis clear that mo 
adverse possession for the statutory period 
has been established. 

The decree of the lower Appellate Court 
is, therefore, maintained, and the appeal is 
dismissed with costs. 

Appeal dismissed. 





MADRAS HIGH: COURT. 
Appgat against Orpers Nos. 259 10 261 
or 1914. 
April 7, 1916. 
Present:—Mr. Justice Oldfield and 
Mr.. Justice Sadasiva Aiyar. 
-PRESIDENT or tue DISTRICT BOARD, 
TANJORE—Ptaintivy—APPELLANT IN ALL , 
4 VeTSUS - 3 
In A. A. O. No. 259 op 1914 ; 
KANNUSWAMI THONDAMAN— © 
DEFENDANT— RESPONDENT 
In A. A. No. 250 of 1914 - 
RAMASWAMI. SETHURAN— DEFENDANT 
— RESPONDENT 
In No. 26t or 1914 
VEERASWAMY THONDAMAN— 


DEFENDANT— RESPONDENT. 

Madras Estates Land Act (I of 1903), ss. 2 (15), (16) 
(b>, G (2, (4), 45, 153, 157, 168 (1)—‘Old waste'— 
Presumption—Admission of tenant to ‘old waste— 
Cultivation without landlord's permission—Subsequent 
acceptance of sivaijama from tenant, effect of —Eviction 
—Jurisdiction of Civil Cowrt. 

The defendants cultivated land inan estate classed 
as old waste without the permission of the landlord. 
The land was in a village and it was cultivated from. 
1905 to 1908. The defendants applied for pattas in 
Faslis 1818 and 1820. The plaintiff-landlord agreed 
to their remaining upon the lands as sivaijuma 
tenants paying the usual rent, but did not issue 
pattas. 
and reserved to himself the right to eject them at, 
the end of each agricultural year if he did not -renew 
the sivaijama tenancy for the next year. In a suit 
for eviction of the defendants, the plaintiff wishing 
to reserve the lands for forest purposes: 

Held, (1) that there was a presumption that the suit 
land was ‘old waste ryoti land’ within the meaning of 
section 2 (3) of the Madras Estates Land Act;  [p. 
122, col. 2; p. 123, col. 2.] : 

(2) that defendants were ‘admitted to possession’ of- 
the landand were ‘ryots’; [p. 128, col. 1; p. 124, col. 1.] 

. (3) that the defendants weie.not liable to be 
ejected as trespassers under section 168 (1) of the 
Madras Estates Land Act, but that the suit was 
governed by sections 153 and 157 and should" hayo 
been brought in the Revenue Court. [p 124, col. 2; 
p. 123, col, 2.) 2 j 


He refused to give them occupancy rights , 


Aleman Rama’ Rao v, Secretary of State for India, 24 
Ind, Cas. 904;1 L. W. 389; (1914) M. W. N. 388; 
Ponnuswamy Padayachi v. Karupudayan, 24 Ind. Cas. 
217; 38 M. 842; 26 M. L. J. 285; 1 L. W, 218; 15 M, L, 
T. 299, followed. 

Por Oldfield, J.—It is for the party, who seeks to 
oust the jurisdiction of the ordinary Civil Courts, to 
establish his right to do so. [p. 122, col. 1.] 


Srimath Kidambi Jagannatha Charyulu Ayyavarlu 
v. Pidipili Kutambarayadu, 25 Ind. Cas. 891; 27 M. L. 
J. 233; 89 M. 21, referred to. 

The burden of proving that a Jand comes within the 
exemptions in section 3 {16)(b) or 6 (4) of tho 
Madras Estates Land Act lies on the party 
asserting it. |p. 122, col. 1.] 

A landholder who has received the payment due 
under section 45 in respect of a person’s occupation 
of old waste must be deemed to have admitted 
such person into possession of the old waste, 
{p. 123, col. 1.] 

Section 163 confers a right of suit in a Civil 
Court only against those who are liable under section 
45, but have made no payment, those who have made 
such payments being treated as having been 
admitted. [p. 123, col. 1.] 

Persons who continue to hold after making the 
payment referred to in section 45 voluntarily and in 
consequence of the Collectors decision must be 
treated as holding on condition of making such pay- 
ment-and are, therefore, within the definition of 
‘ryot’ in section 2 (15). Suits to eject them will, 
therefore, lie under section 153 in the Revenue 
Conrt. [p. 128, col. 1.] 

The provisions of section 153 are not exhaustive of 
all possible cases of eviction. [p. 123, col. 2.] 

Per Sadasiva Aiyar, J— Actual cultivation by a 
tenant withont his having been obliged to incur any 
extraordinary expense or trouble in bringing the land 
under cultivation is almost conclusive evidence that 
the land is cultivable land. The whole policy of the 
Madras Estates Land Actis in favour of raising a 
presumption that a land in an estate is +yoti land. 
[p. 128, col. 2.] 


Sivaijama rent paid by a tenant is not in the eye 
of the law morcly damages agreed upon between the 
landowner and the trespasser. It is rent payable 
by persons who are really entitled to be called 
‘tenants’. [p. 124, col. 1.) 


Appeals against the decrees of the Court of 
the Subordinate Judge, Kumbakonam, in 
Appeal Suits Nos. 443 to 445 of 1913, 
preferred against those of the Court of the 
District Munsif, Tanjore, in Original Suits 
Nos. 98 to 100 of 1912. | 

Mr. L. A. Qovindaraghava Adyar, for the 
Appellant. 


JUDGMENT, 
Ouprietp, J.—The plaintiff-appellant, a 
Jandholder, sued in the Civil Court to 


recover possession of land, on which the 
three defendants-respondents -were- alleged 
to haye trespassed, The question is 
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whether the lower Courts were right in 
holding that the suit should have been 
brought in a Revenue Court on the ground 
that defendants were non-occupancy tenants 
of old waste, the Court of first instance 
applying section 153, and the lower 
Appellate Court section 157, Estates Land 
Act. 

The facts are that defendants first 
cultivated their respective portions of the land 
without permission in Faslis 1315, 1317, 1318 
respectively. They, however,applied for patias 
in Exhibit E in Fasli 1318 and Exhibit E2, E3 
in Fasli 1320, and payments were accepted 
from them: but no patias were given them, 
the lower Appellate Court’s reference to 
Exhibit D series as relating to the suit land 
being mistaken. In Fask 1321 plaintif 

decided to reserve the land for forest and 
directed the filing of the present ‘suits to 
. eject defendants. 

Tt is well established, the latest decision 
being Srimath Kidambi Jagannutha Charyulu 
Ayyavarlu v. Pidipiti Kutumbarayadu (1) that 
it is for the party, who seeks to oust the juris- 
diction of the ordinary Civil Courts, to estab- 
lish his right todoso. Defendants, however, 
who have not appeared at the hearing of the 
appeal, sould rely on ‘the averments in the 
plaint, that the suit Jand was ina village, 
and that it was cultivated and, therefore, 
“ cultivable, as prima facie evidence that it 
was ryott land; and it is not disputed that, 
if the land was ryoti, it fulfilled the 
requirements of the definition of “old 
waste.” 

Contra, TRAE plaintiff contends that 
the land is not ryti, because it is of the 
description referred to either in section 2 
(16) (b) or section 6 (4) of the Madras 
Estates Land Act. The lower Appellate 
Court dealt with the applicability of nei- 
ther section and the Court of first instance 
only with that of the latter. But, as we are 
clear that neither applies, I do not stay to 
consider whether plaintiff is debarred from 
relying on them at this stage. The burden 
of proof that the land comes within one of 
these exemptions to the general rule is on 
him; and there is no evidence to discharge 
it. The only facts relied on are that the 


(1) 28 Pid. Cas. 891; 39 M, 21; 27 M. In J. 283, 


land is referred to in Exhibit E series as 
poramboke, that in Exhibit © plaintiff’s 
tahsildar permitted cultivation on a charge 
of sivaijama assessment pending completion 
of the Vadavar project and that plaintiff, in 
Exhibit K in passing orders for the filing of 
these suits, included the land in a reserved 
list with the intention to apply ‘the forest 
rules to it. But there is nothing in Hxhibit E 
series to show that the land was of one of 
the descriptions of poramboke specified in 
section 2 (16) (b): thereis no evidence as to 
the nature of the Vadavar project or the 
connection of this land with it: and, 
whatever the meaning of the expression in 
section 5 (4) “admission to waste land,” 
the question of forest reservation arose, 
not at or before defendants’ admission, but 
in connection with their eviction, In these 
circumstances the land must be treated as 
old waste ryoti land. 


Plaintiff contends, next, that the section 
applicable to suits in respect of such land is 
section 163, not section 153 or 157 of the Mad- 
ras Hstates Land Act. The first mentioned 
cannot apply if defendants have been 
admitted asryots by plaintiff and on the 
facts, the conclusion must be that they have 
been. Admission as a *ryofis not defined 
inthe Act. But’ admission to possession 
of ryoti land other than old waste is, as 
appears from the explanation to section 6 (2) 
of the Madras Estates Land Act, deemed 
to be entailed by thelandholder’s acceptance 
from the occupant of such land of a payment 
under section 45 of the Madras Estates Land 
Act. Itis not clear how any distinction 
can be drawn between the admission of a 
person to possession of ryote land referred to 
in section 6 (2) of the Madras Estates Land 
Act and his admission as a ryot referred to in 
section 163 of the Madras Estates Land Act, 
or why the method of admission detined 
inthe one should not be utilised mutatis 
mutandis, when old waste is in question, in 
construing the other. On the other hand 
the reference in section 162 (2) of the 
Madras Estates Land Act to recovery of | 
sums payable’ under section 45 of the 
Madras Estates Land Act entails that a 
person may be liable for such sums, when 
he has not been admitted as a ryot, 
The result, which is consistent with the 


J~ 


Yal. XXXV] 


INDIAN OASES. 


123 


PRESIDENT, DISTRICT BOARD, TANJORE V. ANNUSWAML THONDAMAN. 


foregoing application of the explanation to 
section 6 (2) and with section 163 is accord- 
ingly that a person, from whom the 
landholder has received the payment due 
under section 45 in respect of his occu- 
pation of old waste, has been admitted to 
possession, and section 163 confers a 
right of suit in the Civil Court 
against those who are liable under section 
45, but have made no payment, those who 
have made such payment being treated as 
having been admitted. The payment under 
section 45 is referred to in the section 
itself as “rent”; ‘and persons, who continue 


to hold after making a payment volunta.’ 


_ rily and in consequence of the Collector’s 
decision, must be treated as holding on 
condition of making such payment and 
are, therefore, within the definition of 
“vyot” in section 2 (15) of the Madras 
Estates Land Act. Suits to eject them 
will, therefore, lie uncer section 153 in 
the Revenue Court. 

To apply the foregoing to 
payments, they are described in 
C series made under straijama head: 
and I accept the conclusion as to the 
meaning of sivazjama reached in Aleman Rama 
Rao v. Secretary of State for India (2). There 
Sadasiva Aiyar, J., referred to the sirai- 
jama grants in question as completed, 
though conditional, whilst Seshagiri Aiyar, 
J., described such grants as made, where 
permission is given to occupy land for a 
particular purpose or where there was an 
unauthorized occupation or one, which the 
authorities did not consider objection- 
able. That case dealt with land under 
the control of Government. But there is 
no reason for a different interpretation of the 
term when the land is in private ownership. 
The result is that acquiescence in the occupa- 
tion and acceptence of rent are the essential 
features. They are present in the case 
before us and are sufficient to constitute 
an admission of defendants as rgofs. 


It is further essential to the application 
of section 153 that the ground, on which 
eviction is claimed, shall be such as it 
contemplates: and no doubt such cases as 
the present are not referred to specifically in it, 


defendants’ 
Exhibit 


(2) 24 Ind. Cas. 904; 1 L. W. 389; (1914) M. W, N. 


4 . 


only” 


_in the Reverue 


But in this connection I follow Spencer, J., in 
the recently reported case of Ponnuswamy 
Padayachi v. Karupudayan (3), adopting his 
conclusion that the provisions of the sec- 
tion are not exhaustive of all possible cases 
of eviction. Hoe has pointed out the absurdi- 
ty of supposing that greater protection 
is afforded to tenures of long than of 
short duration: I, therefore, hold that section 
153 is applicable to the suits and that 
they should have been brought before the 
Collector. 

The appeals, therefore, fail 
dismissed. 


Savasiva Aiyar, J.—The only question in 
these appeals is whether the defendants 
are tenants of ryoti lands and whether 
the suits which were brought in the District 
Munsif’s Court ought to have been brought 
Court. The respondents 
are not represented before us. It seems to 
have been assumed in the lower Courts 
(and nowhere denied), that the lands were 
cultivable lands and also that they were 
not private lunds, I think the definition 
of 7yofi land in section 2, clause 8, of the 
the Estates Land Act applies to 
these lands. Mr. L. A. Govindaraghava 
Aiyar for the appellant relies on the fact 
that there was an idea at one time of applying 
the forest rules (in connection with the 
project known as the Vadavar project) to 
these lards. But nothing came ont of that 
idea and the lands have been actually under 
cultivation between 1£05 and 1908. Though 
the lower Courts do not expressly find 
that the lands are ryoti lands and though the 
Act does not contain an express rule as to 
presumption in respect of the waste lands in 
estates, that they should be deemed to be 
cultivable waste, I think that actual cultiva- 
tion by a tenant without his haying been 
obliged to incur any extraordinary expense or 
trouble in bringing the land under cultivation 


and are 


_ is almost conclusive evidence that the land is 


cultivable land. The whole policy of the Act 
is infavour of raising a presumption that a 
land in an estate is ryote land. See also 
section 23 of the Act. Sub-section 4 of section 
6 is clearly confined to waste land which is 
admitted to be waste land other than ryotz 


(3) 24 Ind. Cas. 217; 88 M. 848; 26 M, L. J. 285; 
1 D. W. 218; 15 M. L, T. 299! 
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Jand and which is sought to be brought under 
the head of ryoft land by reason of its tempo- 
rary letting by the landlord for cultivation. 


Mr. Govindaraghava Aiyar’s next argument 
is that even if the land was ryoti land, the 
defendants were not admitted as ryots by the 
landholder and, therefore, under section 163, 
clause (1), they are liable to be ejected as 
trespassers by suits brought in the Civil 
Court. IfI understood him aright, he tried 
to make a distinction between the possession 
as a ryot of old waste and the possession as 
tenant of old waste. I confess that I am 
unable to understand the distinction. The 
definition of a ryot in clause 15 of section 3 
does not support the existence of such a 
distinction. Next it was urged by him that 
the defendants were not admitted as rycts 
by a landholder but squatted upon the land 
of their own accord, and hence they are 
neither tenants nor ryofs who can claim 
the benefit of sections 157 and 1538 and 
that they are under the disability imposed 
upon them by section 163 (1), that dis- 
ability entailing upon them the liability to 
be ejected for trespass in a Civil Court, 
whereas under sections 157 and 158, if 
they- were tenants of old waste, they can 
only be ejected on some special grounds 
and evenon such grounds, through suits 
in a Revenue Court. Though the defend- 
ants did squat at first upon the lands 
without permission, the landholder agreed 
to their remaining uponthe lands as stvazjama 
tenants paying the usual rent; when he so 
agreed to treat them as tenants I think 
he did “admit” them as tenants. The 
repeated stress laid by, Mr. Govinderaghava 
Aiyar on the word “sivavjama” has not 
convinced me that the agreement by which 
the plaintiff accepted the defendants as 
tenants (though he refused to give them 
occupancy rights and reserved to himself 
the right to turn them out of possession 
at the end of eash agricultural year if he 
did not renew the sivaijama tenancy for 
the next year) was not an admission of 
the defendants into the tenancy of the lands. 
I am unable to accept his contention that 
the siva‘jama rent paid by the tenants was 
in the eye of the law merely damages 
agreed upon between the landowner and 
the trespassers and that the said rent was 
paid as such damages by the said tres- 


passers. No doubt section 45 speaks of 
rent payable by occupants of ryote lands 
without the landlord’s consent, but the word 
“rent” is sometimes loosely applied in 
English and Indian decisions for damages 
payable by trespassers and by persons whose 
term of tenancy had ceased (who are 
called again loosely “tenants holding over” 
and “tenants by sufferance”) ac well by 
persons who are really entitled to be 
called tenants. The damages payable by 
persons holding over are sometimes called 
rent for use and occupation” and sometimes 
“damages or compensation for use and 
occupation”. I have dealt recently with the 
difficulties caused by the use of the terms 
“tenants by sufferance”, etc, and I do not 
wish to repeat myself. Govindaswamy 
Pillai v. Ramaswami Atyor (4). In the result 
I agree with the lower Courts that sections 
153 and 157 apply to the cases of the de- 
fendants and that section 163 (1) does not 
apply. The appeals will, therefore, be dis- 
missed. 
Appeal dismissed, 


V. R.P. 
(4) 34 Ind. Cas. 6; 3 L. W. 408; 30 M. L. J. 492, 





MADRAS HIGH COURT. 
Seconp Crvin Appeat No. 430 or 1915. 
April 25, 1916. 
Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Seshagiri Aiyar. ` 
MADDALA MADHAYARAYUDU— 
Derenpant No, 7—APPELLANT 
VETSUs 
TANIKALLA SUBBAMMA—Derenpayt 
No. 1—-Resronprnt. , 

Suit on mortgage for sale—Death of mortgagor 
pending swit—Wrong person brought on record as 
legal representative of deceased defendant — 
Decree for sale—Subsequent suit by puisne mort. 
gagee for setting aside sale—Sale, whether nullity—- 
Civil Procedure Code (Act V of 1908), s. 2 (11)—Legal 
representatine, meaning of. 

Prima facie no decree can be binding against 4 
person who has not been represented in the suit; but 
if there is onthe record some person who is interest- 
edin defending the suit, the fact that that person 
does not completely represent the deceased is not a 
ground for holding that the decree is not properly ob- 
t ined. It cannot, however, beinferred from this that 
the decree in a snit prosecuted successfully against a 
person as the legal representative of a deceased, when 
he has absolately no interest in the property which 

. . 
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-is the subject-matcer of the suit, is bindiug upon the 


oe of the deceased. [p. 125, col. 2; p. 126, cols. 1 & 


MMatkarjun v, Narhari, 25 B. 387; 27 1, A. 216; 
2 Bom. L. R. 927; 5 CO. W. N. 10 (P.O); Ramasawmi 
Chettiar v. Oppilamani Chetti, 4 Ind, Cas. 1059; 33 M. 
6; 6 M. L, T. 269; 19 M. L. J. 671; Gnanambal Ammal 
v. Veerasami Chetty, 31 Ind. Cas. 920; 29 M. L. J. 698; 
Kaliappan Servai Karan v. Varadarajulu, 3 Ind. Oas. 
737; 38 M.75;6 M. L. T, 199; 19 M. L. J. 651; Kadir 
Mohiieen Marakkayar v. Muthukrishna Ayyar, 26 M. 
230; 12 M. L. J. 868; Debi Singh v. Jia Ram, 25 A. 214 
at p. 220; A. W. N. (1903) 21: Khiarajmal v. Daim, 32 
C. 296; 2 A. L. J. 71; 1 0. L. J. 584 7 Bom. L. R.); 9 
O W. N. 201; 323 I. A. 23; General Manager of the Raj 
Durbhunya v. Maharajah Coomar Ramaput Singh, 14 
M.I.A 605; 17 W. R. 459; 10 B. L. R. (P. 0.) 294; 2 
Suth. P. O. J. 675; 3 Sar. P. O. J. 117; 20 W. R. 912, 
referred to. 

Under the enlarged definition of “legal representa- 
tivo” to bo found in the Civil Procodure Code of 1908 
a person in possession of the estate belonging to the 
deceased is competent to represent the deceased 
defendant. [p. 126, col. 1.] 

Where, therefore, in a suit for sale on a mortgage, 
the mortgagee brought on the recordas the legal 
representative of the mortgagor defendant his 
divided brother’s son, though his right was a spes suc- 
cessionis, and not his daughter and obtained a decrec 
for sale and purchased the property in Court-auction, 
anda puisne mortgagee sued to sot it aside: 

Held, that the puisne mortgage was entitled to do so 
and that the previous sale was a nullity and the 
puisne mortgagee was entitled to a decree for sale 
subject to the rights of the prior mortgagee. [p. 127, 
col, 1.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate 
Judge, Rajahmundry at Coconada, in Appeal 
Suit No. 10 of 1914 (Referred Appeal 
No. 283 of 1912, on the file of the Subordinate 
Judge’s Court at Coconada), preferred against 
that of the Court of the District Munsif, Ped- 
dapur, in Original Suit No. 928 of 1914. 

Messrs. B. Narasimha Rao and D. Appa Rau, 
for the Appellant. 


. Mr. V. Ramesam, for the Respondent. 


JUDGMENT.—The property in dispute 
belonged to one Addanki Naganna. He first 
mortgaged it to the father of defendants 
Nos. 3 and 4 and subsequently to the plaintiff. 
The father of defendants Nos. 3 and 4 
brought a suit on his mortgage against 
Naganna, the mortgagor (Suit No. 486 of 
1897). Plaintiff was not a party to that 
suit. During the -pendency of the suit 


Naganna died. The suit was continued 
against one Suryanarayanamurthy, the 
divided brother’s son of the deceased 


Naganna. The Ist defendant is the daughter 
of Naganna. But she was not made a party 


to the suitafter her father’s death. A decree 
was obtained by the father of defendants Nos. 
8 and 4 against Suryanarayanamurtby, and 
in execution of that decree, the equity of 
redemption in the property was pur- 
chased by the father of defendants Nos. 
3 and 4. The 7th defendant’s deceased 
father purchased it from the father of 
defeudents Nos. 3 and 4 and has been in pos- 
session. The case for the plaintiff is thaf the 
decree obtained.in the previous suit did not 
bind the first defendant, who alone was 
competent to represent her father, and that 
consequently the sale of the equity of 
redemption behind her back cannot bind 
either Ist defendant or the plaintiff. It 
may be stated here that the 2nd defendant 
ig the widow of Suryanarayanamurthy, who 
was impleaded in the previous suit as the 
legal representative of the deceased Naganna. 
The Subordinate Judge came to the con- 
clusion that the decree in favour of the 
father of defendants Nos. 8 and 4and the 
sale thereunder are not binding upon 
either the plaintiff or the first defendavt 
and consequently gave a decree to the 
plaintiff for the sale of the properties. 


The main contention raised in second 
appeal by Mr. Narasimha Rao is, that, as 
Suryanarayanamurthy was honestly implead- 
ed as the legal representative of the deceased 
Naganna, the decree obtainedin that suit 
is binding upon the plaintiff and lsi defend- 
ant. He, therefore, asks that his client 
should be allowed to redeem the plaint 
mortgage. Prima facie no decree can be 
binding against a person who has not been 
represented in the suit. To this well-known 
principle there are exceptions. In the 
first place, as pointed out by Mr. Ramesam, 
if a decree has been legally obtained against 
the proper person, it may be permissible in 
execution proceedings to implead a person 
as the legal representative and to carry 
on execution as against him although he 
is not the real representative of the deceased 
judgment-debtor. Of course the decree- 
holder must act honestly in selecting the 
legal representative. There must be due 
care and caution and want of mala fides. 
This was laid down by the Judicial Com- 
mittee in Malkarjun v. Narhari (1) and 

(1) 25 B. 337 (P. 0.); 27 1. A. 216; 2 Bom. L. R. 
927; 5 C. W. N. 10. 
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has been followed.in all the High Courts. 
Ramasawmi- Chettiar v. Oppilamani 
(2) has applied that principle in this 
Presidency. That wasa case where after 
decree one of several persons who 
was. entitled to represent the deceased 
judgment-debtor was brought on the 
resord, It was held that such a, person 
for all practical purposes fully represented 
the judgment-debtor. In the case of Gnuanam- 
bal Ammal v. Veerasamt Chetty (3) the widow 
was brought in as the legal representative. 
Under the enlarged definition of “legal 
representative” to be found in the Civil 
Procedure Code of 1908 a person in possession 
of the estate belonging to the deceased is 
competent to represent the deceased 
defendant. The decision in Kalkappan 
Servat Karan v. Varadarajulu (4) was also 
in execution. 

` There is another class of cases which is 
typified by Kadir Mohideen Marakkayar v, 
Muthukrishna Ayyar (5), where the suit 
is brought against a proper defendant and after 
his death only some of the legal represen- 


tatives are brought on the record, a-decree 


given against such representatives would 
bind the others similarly situated. This 
position may be justified upon the analogy 
of section 11, explanation 6, Civil Procedure 
Code, The principle is that if there is on 
the record some person who is interested 
in defending the suit, the fact that that 
person does not completely represent the 
deceased is not a ground for holding that 
the decree is not properly obtained. Some 
observations in Kadir Mohideen Marakkayar 
y. Muthukrishna Ayyar (5) were relied 
upon as indicating that all that is required 
is. that the plaintiff should act honestly in 
choosing any person as the legal representative 
of the deceased defendant and that so long 
as mala fides cannot be imputed to him, the 
decree obtained against the person whom 
he bringsin would bind all the parties 
really entitled to the estate. The judgment 
must be read with reference to the -facts 


py i Cas. 1059; 33 M. 6; 6 M. L. T, 269; 19 M. 


AY h ‘Ind. Cas. 920; 29 M. L. J. 698. 
MORS Cas. 737; 38 M. 75; 6 M. I. T, 199, 19 M. 
651 
(6) 26 M. 230; 12 M. L, J, 368, 


Chette 


decided and we are against allowing stray 
sentences to be detached from their context 
and to read into them a meaning which 
the judgmentas a whole does not bear. 
‘The proposition contended for by Mr. 
Narasimha Rao would lead to this startling 
result, that a suit can be prosecuted success- 
fully against a person who has absolutely no 
interest in the property which is the 
subject-matter of the suit and so long as 
the plaintiff has acted honestly the person who 
is really entitled to the estate will be bound 
by the decrees obtained in the suit, As 
pointed out by the learned Judge of the 
Allahabad High Court in Deb: Singh v. 
Jia Ram (6), a result like this could not 
have been in the contemplation of the 
Legislature. On the other hand, the decision 
of the Judicial Committee in Khtarajmal 
v. Daim (7) shows that if, on the death of 
a defendant, his proper legal heir is not 
brought on the record as required by law, 
the decree in such a suit will not be 
binding upon the true heir. It is not clear, 
as pointed out in Kadir Mohideen Marakkayar 
v. Muthukrishna Ayyar (5), whether in the 
litigation which went up to the Judicial 
Committee in General Manager of- the 
Raj Durbhunga v, Maharajah Coomar 
Ramaput Singh (8) the question arose after 
decree -or prior to decree and whether the 
person who was brought on record was 
in possession of the property as heiress - of 
her husband. In any case the widow against 
whom the proceedings were continued had: a 
“present interest” to protect and consequently 
that decision is within the principle enunciat- 
ed in Ramasawmt Ohetitiar v. Oppila- 
mani Ohetti (2). The learned Counsel for the 
appellant argued that Suryanaryanamurthy, 
although a divided brothers son, had an 
interest in the property in dispute. We 
cannot accede to this contention. He had 
only a spes successionis and so Jong as the 
daughter was alive, he cannot be said to have 
had any interest in the property in dispute. 


We think, therefore, that the Subordinate 
Judge is right in holding that the decree 


(6) 25 A. 214 at p. 220; A. W. N. (1903) 21, , 

(7) 32 0. 296; 2 À. L. J. 71; 10. L, J. 584; 7 Bom, 
L. R. 1; 9 C. W. N. 201; 32 I. A. 23, 

(8) 14M. L A. 605; 17 W. R. 459; 10 B. L. R. 


L 
(P. CO.) 294; 2 Suth: P, O. J. 676; 3 Sar, P. O. J, 117; 
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obtained against Suryanarayanamurthy is 
not binding upon the Ist defendant or the 
plaintiff and . that consequently the plaintiff 
is entitled, as the puisne mortgage, to sue for 
the sale of the property subject to the rights 
of the first mortgagee. 
this case is, therefore, right. We dismiss the 
second appeal with costs. 


Appeal dismissed. 





CALOUTTA HIGH COURT. 
APPHALS FROM ORIGINAL Decress Nos. 222 AND 
266 or 1912. 

May 8, 1916. 

Present: —Mr. Justice Chaudhuri and 
Mr. Justice Newbould, 

In No. 222 - | 
ASITA MOHAN GHOSE MOULIK— . 
PLaintirF—APPELLANT 
Versus 
: NERODE MOHAN GHOSE MOULIK— 
DEFENDANT— RESPONDENT, 
Ix No. 266 
NERODE MOHAN GHOSE MOULIK— 
i PLAINTIFF—ÅPPELLANT 
VETSUS 


ASITA MOHAN GHOSE MOULIK— 


Derenpant— RESPONDENT. 

Hindu. Law—Adoption—Adopted son’s right - of 
inher itance when there is afterborn natural son— 
Sudras—Kayasthas, if Sudras—Illegitimate son of 
Sudra—Dattaka Chandrika, authority of —Dedication, 
image of deity, if essential for, 

According to the law prevalent in Bengal 
Kayasthas are considered as Sudrag. [p. 181, col. 2.] 

Amongst Sudras no religious ceremony is necessary 
for an adoption. The giving and taking of a son 
are essential to give validity to adoption.’ Putresthi 
jag and namakarana are not essential, [p. 188, col. 1; 
p 184, col. 1.] 

Raj Coomar Lall v. Bissessur Dyal, 10 C. 688 at p, 
694, referred to, 

Pollution on account of the birth of a relative at 
the time of an adoption does not vitiate the 
adoption amongst -the Sudras, as such pollution is 
only a bar to .religious acts and renders religious 
ceremonies inefficacious but does not affect the 
secular acts of gift and acceptance of a son—which 
alone are sufficient for making a valid adoption by 
the Sudras. [p. 135, col. 1.3 . 

The Dattaka Chandrika is a workof undoubted 


authority in Bengal on the subject of adoption—its. 


authority -prevailing over other workson the same 
subject. {[p. 135, col. 2; p. 186, col. 1.] 
Rungama v. ‘Atchama, 4M. L.A. 1; 7 W.R. 67 
e. C.); 1 Suth. P. C. J..197; 1 Sar. P, C. J. 813; 18 E, 
R., 600;: Collector ‘of Madura ` v. ` Mobttoo Ramalinga 
Sathupathy; 12 M. I.zA. 397 at p.” 487; 10 W. R. 17 
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The decree given in- 
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Sar. P. C. J. 361; 20 E. R. 389; Waman Raghupate 
Bova v. Krishnaji Kashiraj Bova, 14 B. 249; Sri 
Balusu Gurulingaswami v. Sri Balusu Ramalaksh- 
mamma, 26 I. A. 118; 21 A. 460; 22 M, 398; 1 Bom. L. 
R. 226; 3 0. W. N.-427; 9 M. L. J. 67; 7 Sar, P. C. J. 
330; Bhagwan Singh v. Bhagwan Singh, 21 A. 412; 26 
I. A. 153; 1 Bom. L. R. 311; 3 ©. W. N. 454; 7 Sar. P. 
C. J. 474; Nagindas Bhugwandas v. Bachoo Hurkisson- 
das, 32 Ind. Cas. 408; 30 M. L, J. 193; 14 A. L, J. 185; 
8 L. W. 259; 19 M. L. T. 193; 18 Bom. L. R. 172; 
(1916) 1 M. W. N. 258; 20 C. W. N. 702; 40 B. 270; 28 
C. L. J. 895; Baramanund Mahanti v. Krishna Charan 
Patnaik, 12 Ind. Cas. 6; 14C, L. J. 183 at p. 187, 
referred to. 

Amongst Sudras an adopted son is entitled to 

share equally with the afterborn natural son in 
the rights to the ancestral, secular and debutter 
properties. [p. 136, col. 2.] 
“An ekrar executed by an adoptive father at the 
time of making an adoption that ifason is after- 
wards born of his loins, the adopted .son and the 
afterborn natural son shall be equally entitled to 
all the moveable and immoveable properties that 
may be left by him, is valid and binding on his 
heir and legal representative. [p. 140, col. 1] 

Surendro Keshub Roy v. Doorgasoondery Dossee, 
19 C. 613 at p. 526; 19 I. A. 108; Bhala Nahana v. 
Purbhu Hari, 2 B. 67, referred to. ° 

Obiter.—-The mere purchase of an estate in the 
name of a thakur (deity) does not prove its 
dedication. [p. 148, col. 2.] 

A permanent image of adeity is not absoluicly 
essential for a dedigation of property to a thakur, [p. 
144, col. 1] 

An illegitimate son of a Sudra has no right too 
share of the father's properties in his lifetime but 
the father may, if he chooses, give him an equal 
share with his legitimate son and ‘it is only upon 
the father’s death that he becomes entitled to a 
neh of the share of the legitimate son. [p. 188, 
col, 2. 

A Sudra father i is not required by law to recognise 
an illegitimate son. [p. 188, col. 2.] 


Amongst Sudras the son by a female slave is not 
Jegitimate and has no status’asa son unless his 
father chooses to give it to him. [p. 188, col. 2; p. 189, 
col. 1.) 

Appeals . against the decrees of the Sub- 
ordinate Judge, Birbhum, dated the 80th 
March 1912. 


FACTS of the case appear clearly from 
the judgment. - 


Babu Dwarkanath Ohakravarty (with him 
Babus Karunamoy Bose, Hemendra Nath Sen, 
Torit Mohan Das and Bimal Chandra Das 
Gupta, for the Appellant in Appeal No. 222 of 
1912. Hindu Law certainly allows adoption, 
but always gives the adopted son an inferior 
place if a legitimate son is born afterwards, 

mi k %)) 
aa after “adoption, a legitimate 
son is born, the adopted son shall partake of 


(P. C.); 1 B, L. R. 1 (P.O. Ji 2 Suth. P. C. J. 185; 2.- 4 fourth share, 
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With regard to the meaning of the “fourth 
share” there is some diversity of opinion, Dr. 
Wilson says (Wilson’s Works, V, 52) that 
the variance is only apparent and that all the 
texts mean the same thing, viz., that the pro- 
perty is to be divided into four shares, the 
adopted son getting one of these four. In 
the light of this remark there is no conflict 
between the view of Vashista quoted above 
and the view of Devala (cited in Dayabhaga, 
Chapter X) that the adopted son partakes of 
a third share. 

QOne-fourth share is given to the adopted 
son by Mitakshara, I, 11 § 24, 25-~ 
Stoke’s page 421; Dattaka Mimans: X, § 1— 
Stoke’s page 628; Vyavahara Mayukha, LV, 5 
§ 25;—Stoke’s page 63. 

Dattaka Mimansa has got another ex- 
planation also of the text of Vashista—that 
the adopted son is to get one-fourth of what 
he would have got if he werea legitimate 
son, 4.e., + of ¢=%. 

One-third is given according to the follow- 
ing:— 

Dayabhaga Chapter X, § 9—Stoke’s page 
301; Dattaka Chandrika V § 16, 17; Stoke’s 
page 657. : 

All these divergences are due to the different 
interpretations put on the expression fourth 
share; it- may mean fourth share of the entire 
estate or fourth share of the legitimate son’s 
share or fourth share of what would have 
fallen to him if he were a legitimate son, and 
so on. 


The passage of Devala quoted in Daya- 
bhaga, which as “Dr, Wilson’s remarks show 
does not differ in substance from the passage 
of Vashista, has again itself been subjected to 
various interpretations by recent commen- 
tators and the view has sometimes been held 
by Courts that the adopted son is to get half 
of the share of the afterborn legitimate son 
[Raghubanund Doss v, Sadhu Churn Doss (1)]. 
Bat there is no uniformity of opinion; some- 
times he has been given only one-fourth of the 
share of an afterborn legitimate son [ Bir- 
bhadra Rath v. Kalpataru Panda (2)]. In 
Bombay, an adopted son has been given one- 
third of the-share of the legitimate son 
{ Rukhab v. Ohunilal Ambushet (3)] and some- 
times one-fourth [Giriapa v. Ningapa (4) 1. 

(1) 40. 425; 3 O. L. R. 634, 

(2) 1C. L. J. 388. 


(3) 16 B. 347. 
(4) 17 B. 109. 
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Amidst all these diversities of opinion 
one fact stands out clear that the basis of all 
these views isin the text of Vashista and 
that of Devala which is at the bottom of the 
same. 

Among various castes in Western India, on 
the birth cf a legitimate son, the adopted 
son sometimes gets 4,3, + and sometimes a 
mere present only and is turned adrift— 
Steele, pages 47, 1&6. 


A text ascribed to Briddha Gautama says 
that an adopted son and an afterborn legiti- 
mate son are to share equally. It has never 
been followed without some proviso as to good 
qualities. It may mean (as Dattaka Mimansa 
understands it) that if the legitimate son be 
devoid of good qualities, then alone are the 
shares to be equal; but as good qualities are 
always assumed, this text is of no practical 
importance. Or it may mean that if the 
adopted son be endowed with good qualities 
then the shares are to be equal, and as good 
qualities are to be presumed there should be 
equal division in every case—in this sense, 
it will come into conflict with the texts of 
Vashista and Devala and has never been 
followed. 


Dayabhaga, the highest authority in 
Bengal in Chapter X, paragraph 7, quotes the 
text of Devala; in paragraph 9 makes all 
descriptions of sons other than legitimate to 
be sharers of a third part if a legitimate son 
is born afterwards and in paragraph No, 13 
quotes with approval a passage from Katya- 
yana to the same effect.” There is not the. 
slightest mention of the Sudra forming an 
exception to this general rule. Dattaka 
Chandrika which applies the text of Briddha 
Gautama to Sudras is in this respect in 
conflict with the highest authority in Bengal. 
Dattaka Chandrika owes its reputation to the 
adventitious circumstance of being very early 
translated into English under the auspices 
of the Government. Mr. Sutherland, the 
translator, was under the misapprehension 
that it was the work of the author of Smriti 
Chandrika. The importance attached to this 
work by Sutherland misled W. McNaghten 
and Sir J. Colville quotes the opinion of 
W. McNaghten in Collector of Madura v. 
Moottoo Ramalinga Sathupathy (5). Mr. 
- (5) 12 M. I. A. 397 at p. 487; 10 W. RB. 17 (P. CO); 1 


B. L. R. 1 (P. O); 2 Suth, P. C. J. 135; 2 Sar, P. C. J. 
861; 20 E, R. 389. . 
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Justice Knox of Allahabad, who is a 
Sanskrit scholar, for the first time tried in 
judicial circles to turn the tide and he is of opi- 
nion that the authority of Dattaka Chandrika 
and Dattaka Mimansa is open to examination, 
explanation, criticism, adoption or rejection like 
any scientific treatises on European jurispru- 
dence [Beni Prasad v. Hardai Bibi (6) ]. Edge, 
C. J., disputed the authority of Nandapandita 
in Bhagwan Singh v. Bhagwan Singh (7). Both 
these cases went to the Privy Council and 
their Lordships in Sr¢ Balusu Gurulingaswamt 
v. Sri Balusu Ramalakshmamma and Radha 
Muhan v. Hardat Bibi (8) admit that 
Dattaka Chandrika “stands on the footing of 
a work by a learned man” and that “caution 
is required in accepting their glosses where 
they deviate from, or add to the Smritis”, 
and their Lordships dissented from the joint 
opinion of Dattaka Mimansa and Dattaka 
Chandrika that an only soncannot be adopted, 
though with the help of the’ distinction 
between legal and moral injunctions; and yet 
in the same breath their Lordships say that 
they cannotconcur with the view of Mr. Justice 
Knox that these works are open to criticism 
and support themselves by saying that that 
would disturb recognised law and settled 
arrangements. 

Dattaka Chandrika has never been acted on 
by the people of the country. Mr. Mandlik 
says that it was not known to the West even 
long after it was translated into English under 
the auspices of the Government. 

Dattaka Chandrika is not even the sincere 
opinion of a learned Hindu as Mr. Justice 
Knox believed it to be. It isan ont and ont 
forgery designed for the purpose of helping a 
rich litigant, the adopted son of Raja Nobo- 
kisen. The Pandits, who are the repositories of 
Hindu Law and who are the persons that 
Hindus ordinarily consult, all regard it in 
this light—-the most eminent Pandits, Vidya- 
sagar, Bharat Siromoni, all favour this view. 
It is nowhere referred to in the carefully 


prepared Digest of Mr. Colebrooke (or Jagan-: 


nath). 
The ekrar executed by Radhamohan is 


invalid, being devoid of consideration; Radha-. 


mohan had ab that time only a contingent, 

(6) 14 A. 67; A. W. N. (1892) 161. 

(7) 17 A. 294; A. W. N. (1895) 167. 

(8) 26 I.A. 118; 21 A. 460; 22 M. $98; 3 0. W. N. 
427; 1 Bom. L, R. 226; 9 M. L. J. 67; 7 Sar. P. C, J. 
880. 


9 . 


reversionary interest in the property. The 
general principle that spes successionis is not 
transferable, held good even before it was 
positively enacted in the Transfer of Pro- 
perty Act. Further, the ekrar could not be 
valid as a gift as it was not registered and 
there was no delivery of possession; nor could 

-it be a testament for nobody took a Probate 
and regarded it as a testament. 

Supposing that the ekrar was genuine and 
valid, it gives all the properties to the 
adopted son with a proviso. In this proviso, 
half of Radhamohan’s properties are given to 
the adopted son in the event of the birth of a 
natural son; there is no mention of the 
deva kirties, petii kirties, etc, as in the 
earlier part. The reason is, in the presence 
of a legitimate son the adopted son becomes 
unable to perform any religious rite; hence 
he was excluded from any share in the de- 
butter properties. 

Babu Mohendranath Roy (with him Babus 
Bepin Behary Ghose, Lalit Behary Ghose, 
Karunamoy Ghose and Jogesh Chandra Base), 
for the Respondents in Appeal No. 222 of 
1912, Dattaka Chandrika is a treatise on tlie 
special subject of adoption. Section 5 (para- 
graphs 15—32) of Setlur’s Translation 
deals with the subject exhaustively. The 
quotation that occurred in Chapter X, para- 
graph 7, of Dayabhaga from Devala is 
given in paragraph 15 of Dattaka 
Chandrika. Then there is an exhaustive 
reference to early texts on the subject. 
Katyayana, Vashista, Vrihaspati, ete., make 
the adopted son sharer of a third part, when 
an afterborn legitimate son is born. Paragraph 
29 lays down a separate rule for Sudras, 
making the share of the adopted son equal to 
that of the legitimate son. <A reason is given, 
namely, that as Manu and Yajnavalkya 
allow is the case of a Sudra, to the son by a 
female slave, a share equal to that of the 
legitimate son, the position of the adopted 
son must a fortiori be not inferior to the son 
by.a female slave. In paragrarh 32a 
text is cited from Vriddha Gautama as 
supporting equal division amongst Sudras, 

The provisions of Dattaka Chandrika 
do not differ from those of the Dayabhaga. 
Dayabhaga is a treatise on the general sub- 
ject of inheritance. It deals with the 
subject of adoption in a cursory manner and 
has no space for every minute detail, The 
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Privy Council has repeatedly pronounced on 
the authoritative character of the two well- 
known books on inheritance. [Rungama v. 
Atchama (9), Collector of Madura v. Moottoo 
Ramalinga Sathupathy (5).] Dattaka Chand- 
rika being a special treatise on adoption, its 
rules must be taken as acquiesced in by 
Dayabhaga unless expressly rejected. Dattaka 
Chandrika is supplementary to Dayabhaga 
and not in conflict with it, which is far from 
being exhaustive on the gabisot., 

As the Privy Council points out, the A 
of Dattaka Chandrika have become a part of 
the general law and attempts to find out 
whether itis a forgery or not may be of 
interest to the antiquarian or the historian, 
but not to the lawyer. As time will pass on, 
its authority will go on increasing on the 
principle of stare decisis, 

In Bombay a similar attempt was made by 
Mr. Mandlik and a full Court refused to 
alter its usage.—Waman Raghupati Bova v. 
Krishnaji Kashiraj Bova (10). The Privy 
Council has taken the same view in two 
recent decisions. 

An adopted son is in all respects identical 
with the natural born sons, subject to excep- 
tions clearly definedand specified by writerson 
adoption. Thereisa somplete severance from 
the natural family and new birth in the 
adoptor’s family.—Birbhadra Rathy. Kala- 
pataru Panda (2). 

One of these exceptions is that there will 
be unequal division in a certain proportion 
between the adopted son and the afterborn 
legitimate son, but this exception does not 
apply, according to Dattaka Chandrika, to 
Sudras. 

Shyama Chandra Sircar in the 2nd edition 
of his Vyavastha Darpana, pages 913—15, 
maintains the view that the rule of Dattaka 
Chandrika does not apply to Bengal Kayas- 
thas, whose practices are like those of the*re- 
generate classes. In the 3rd edition, he 
retracts these remarks. 

As tothe ekrar, the father of the boy 
relying upon the representation in the ekrar 
that his son will have certain rights, altered 
his position in life. The person making the 
representation or any one claiming through 
him cannot resile from this representation: 
Surendro Keshub Roy v. Doorgasoondery Dossee 

(9) 4M. I.A. 1;7 W. B.57 (P.C.); 1 Suth, P, C, 


J. 197; 1 Sar. P, O, J. 313; 18 B, R. 600. 
(10) 14 B. 249, 
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(11). In Bhala Nahana v. Parbhu Hari (12) 
the equity to make good such a representation 
was enforced against the heirs of the person 
making the representation. There are numer- 
ous English casesin White and Tudor to this 
effect, based on a principle which requires no. 


. explanation nor any authority to support it. 


Babu Mohendra Nath Roy (with him Babus 
Bepin Behary Ghose, Lalit Mohan Ghose and 
Jman Ranjan Ohatterjee), for the Appellant in 
Appeal No. 266 of 1912. 

Babu Karunamoy Bose (with him Babu 
Bimal Chandra Roy), for the Respondent in 
Appeal No. 266 of 1912, 

JUDGMENT.—One Radha Mohan Ghose 
Moulik, a Bengali Kayastha zemindar of the 
District of Murshidabad governed by the 
Dayabhaga School of Hindu Law, died 
intestate on the 16th Vadro 1300—2nd 
September 1903. In the Collectorate Register 
he was recorded as the proprietor of certain 
zemindare properties and as shebait of certain 
debutter properties. Shortly after his 
death Sailendra Mohan Ghose Moulik applied 
for registration of his name under the Laud 
Registration Act in respect of 8 annas of 
both the zemtndart and debulter properties, 
alleging that he had been adopted by 
Radha Mohan as hisson on the 26th Joistha 
1283-=7th June 1876 and that Asita 
Mohan Ghose Moulik, who was born on the 
29th May 1289 as the afterborn natural 
son of Radha Mohan Ghose Moulik, was 
entitled to the other 8 annas. Asita Mohan 
objected to Sailendra’s application denying 
his adoption and applied for registration of 
his name in respect of the entire 16 annas as 
the only son and heir of Radha Mohan. The 
Land Registration Officers held that Sailendra 
was the adopted son of Radha Mohan and 
registered his nama in respect of 8 annas of 
the zemindari properties only and Asita’s 
name in respect of other 8 annas and as 
shebatt of the entire debutter properties. 
Sailendra died on the 22nd Aswin 1312==8th 
October 1905, leaving Nirode Mohan and 
Khirode Mohan, his sons. They instituted 
Suit No. 79 of 1909 in the Birbhum Court 
fora declaration that they were entitled as 
shebatts by descent from their father to 
8 annas of snch properties as were debutter, 
They asserted that the properties set out 


in Schedules Kha and Ga to their plaint were 
(11) 196. 518 at p. 526 (P. C.); 19 I. A. 108, 
(12) 2 B. 67. 
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not debutter, and prayed for declaration 
that they were entitled to one-half of these 
properties as proprietors, but submitted in 
the alternative that if the Court found that 
those properties were charged with deva 
sheba expenses, they should be declared 
entitled thereto and to possession thereof as 
proprietors, subject to such charge, or if the 
Court found them to be absolute debutter, 
they submitted that they were entitled 
thereto as co-shebaits, to the extent of 
8 annas. 


Asita Mohan, on the other hand, institut- 
ed Suit No. 134 of 1909 in the same Court 
for declaration of title to and possession of the 
whole of mal or zemindari properties as the 
sole heir of Radha Mohan and claimed that 
Kismat Binderpore (Tauzi No. 9552) record- 
ed by the Land Registration Officers as mal 
property was really the debutter property 
of Radha Gobind Jin. Both these suits were 
tried together (see Order No. 18, dated 31st 
January 1910, in Suit No. 79 of 1909 and 
Order No, 8 of same date in Suit No. 134 
of 1909) and one judgment has been 
delivered in both. 

The learned Subordinate Judge has held 

(4) as to adoption: — 


(1) That Radha Mohan’s family is a family 
of Bengal Kayasthas, who are Sudras, 
amongst whom the cetemony of giving and 
taking” only is necessary for the validity of 
an adoption, 

(2) That Sailendra Mohan was given by 
his natural father, Kumar Narendra Chandra 
Roy, to Radha Mohan Ghose Moulik, who 
took the boy in adoption on the 26th 
Joistha 1283==7th June 1876 and that the 
adoption was not contrary to law or custom 
in any respect. 

That an ekrar-patra (Exhibit 13) was 
executed by Radha Mohan addressed to 
Kumar Narendra Chandra Roy, the natural 
father of Sailendra Mohan, anda deed of 
“gift (Exhibit 64) was executed by Kumar 
Narendra Chandra Roy in favour of Radha 
Mohan atthe time of the said adoption and 
that both the documents are genuine, valid 
and operative. 

(3) That being Sudras, Sailendra as the 
adopted son of Radha Mohan was entitled 
to share equally with Asita Mohan, the after- 
born natural son, and that he was also so 
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entitled according to ‘the terms of the 
ekrar-patra (Exhibit 13). 

(ii) As to the debuéter properties:— 

(1) That Kismat Binderpore mentioned in 
Suit No. 184 of 1909 was not debutter nor 
was it ever treated as debutler. 

(2) That as to the properties in 
Schedules Kha and Ga annexed to the 
plaint in Suit No. 79 of 1909, Harish- 
chandrapur, Taraf Mandar (appertaining 
to Huda Kutubpur and Fatehpur) were 
not debutier, but all the others were 
absolute debutter and not merely charged 
with deva sheba expenses, 


(diz) That Sailendra Mohan had no right to 
bea shebazt in respect of the deva sheba gr 
the debutter properties in the presence of 
the natural born son Asita Mohan, and, 
therefore, Sailendra’s sons had no such right. 

He has thus decreed that the sons of 
Sailendra are entitled to one-half of all the 
secular properties including Binderpore, 
Harishchandrapur, Taraf Mandar (appertain- 
ing to Huda Kutubpur and Fatehpur). 


It appears that Sailendra’s sons hava 
effected mortgages and granted putni leases 
in favour of defendants Nos. 3 to 6 in Suit 
No. 134 of 1909. The learned Subordinate 
Judge has held that they are not binding 
on Asita Mohan. 


Asita Mohan and the sons of Sailendra 
have filed separate appeals against such 
portions of the judgment and decree as are 
adverse to their respective contentions. 
Defendants Nos. 3 to 6 have not appealed. 
Asita Mohan’s appeal, being the earlier one 
in order of date, came up first, but both 
appeals have been heard together at the 
request of the parties. 

We intend to deal with the findings of 
the Subordinate Judge in the order above 
set out, 

(i) As to the adoption:— 


(1) We agree with the learned Subordinate 
Judge that Kayasthas according to the law 
prevalent in Bengal are considered as Sudras. 
The question has frequently arisen in connec- 
tion with cases of adoption and it is settled 
that as Sudras, no religious ceremony is in 
their case necessary, but that the mere giving 
and taking of a son is sufficient to give 
yalidity to adoption amongst them, See 
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‘Raj Coomar Lall v. Bissessur Dyal (13). As 
to Bengali Kayasthas being Sudras see the 
passage from Shayam Charan  Sirkar’s 
Vyavastha Darpana quoted in Raj Ooomar 
Lall v. Bissessur’ Dyal (13). They have 
been treated as Sudras in our Court for a 
long series of years and their status as such 
‘cannot now be questioned. Asita Mohan did 
not submit anything to the contrary in his 
plaint or written statement. No issue was 
raised as to whether Kayasthas are Sudras or 
‘not, when issues were settled in the Trial 
Court, It appears, however, that during the 
examination of Banwari Lal Ghose, Asita 
Molan’s witness.(No. 22), questions were 
sought to be put to him about some Kayas- 
thas recently taking the sacred thread, 
which the learned Subordinate Judge dis- 
allowed. See Order No. 110 of the 2nd 
February 1912 ia Suit No. 79 of 1909. We 
think that the learned Subordinate Judge 
rightly disallowed such questions. During 
the argument before us nothing was urged 
by Asita Mohan’s learned Vakil on this point, 
but the concluding sentence of the learned 
junior Vakil’s address in reply was, that his 
clients having raised the point although they 
as his Vakils had not argued it, it was not 
to be corisidered that the point was abandon- 
ed. We do not think the question ought now 
to be allowed to be raised. Bengali Kayas- 
thas have been uniformly treated as Sudras 
in our Courts and the questicn does. not 
appear ‘capable of serious argument,” al- 
though attempts may have recently been 
made by‘some members of the community 
to trace their descent from Kshatriyas, and 
some of.them may have actually taken the 
sacred. thread as belonging to the regenerate 
classes, 

` As to the factum of adoption:— 

Sailendra Mohan was the second son of 
Kumar Narendra Chandra Roy of Sheora- 
phuli, the brother of Nagendra Bala, wife of 
Radha Mohan.and mother of Asita Mohan. 
Narendra has been examined. He - deposed 
“to giving the boy in adoption to Rada Mohan 
on the 26th Joistha 1283=Yth June 1876. 
On that very day the ekrar-patra (Exhibit 
18) and deed of gift (Exhibit 64) were 
executed .and registered and exchanged 
by .and between the natural father ‘and 
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the adopter. The child was then seven 
or eight months old. Narendra, made over 
the child at his own house at Sheoraphult 
to Radha Mohan, who took him as his 
adopted son in the presence of a large 
number of people who had been invited 
to witness the ceremony. Within a month 
thereafter the boy was removed to Radha 
Mohan’s house at Panchthopi, where .the 


namkaran and annaprasan ceremonies 
of the. boy and the puéresiut jag were 
performed. At these subsequent ceremonies 


Narendra, the natural father, was not present. 
The boy was named Sailendra Mohan Ghose 
Moulik—Ghose Moulik being the caste name 
of Radha Mohan, and was brought up in 
Radha’s family as his adopted son. Sailendra 
and Asita Mohan, who was subsequently born, 
were taken by Radha Mohan himself on the 
same date (8rd August 1891) to the same 
school, the Metropolitan Institution in 
Caleutta, and admitted there as students. 
All the members of the family of Radha 
Mohan, their relations and agnates, amlas, 
servants, tenants and others connected with 
them treated Sailendra as the adopted son up 
to his death. He was married at Radha 
Mohan’s expense to the daughter of Ruja 
Khetra Mohan Singh, member of a very 
respectable Kayastha family of Dinajpur, in 
1298. He was known as the Boro Babu 
(eldest son) and Asitas Mohan as the Chota 
Babu, the younger son. In the family 
account books their expenses are so' headed. 
Sailendra called Radha Mohan “father” and 
Nagendra Bala ‘ ‘mother” and his natural: 
father Narendra as “mama” (maternal uncle 
in his relationship as the brother of Nagen- 
dra Bala). Asita used to address Sailendra. 
as “dada” (eldest brother). After Radha. 
Mohan’s death, which took place in Vadro 
1310, invitation letters for the shrad, Exhibits . 
16 (1) and 16 (2), were issued in the name 
of Sailendra and this was done by Asita 
Mohan. At the shrad, gifts were dedicated 
by Sailendra. In fact the evidence that 
Sailendra was known as and treated and 
enjoyed the status of a son during Radha 
Mohan’s lifetime and also right np to 
Sailendra’s death is so overwhelming that. 
both in the Trial Court and before us, the 
facts proved by his sons about such treat- 
ment were not seriously, challenged. Learned 
Vakil for “Asita. Mohan conceded that these 
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facts undoubtedly raised a very strong pre- 
sumption that Sailendra had been duly adopt- 
ed. He went further and said that if no 
direct evidencë of the giving and taking had 
been given, the Court would have been 
justified upon that presumption in upholding 
the validity of the adoption but he argued 
-that inasmuch as some direct evidence was 
given, the question whether giving and taking 
of the child actually took place or not must 
rest upon that evidence and not upon any 
presumption. If that evidence is unsatis- 
factory the presumption raised by conduct, he 
argued, would be of no avail. He criticised 
the evidence of Kumar Narendra Chandra 
Roy and Jogendra Chandra Ghosh who 
deposed to the “giving and taking” as 
discrepant. Narendra could not “exactly 
recall if Jogendra was at the particular spot 
at the time of adoption”, but “he was at 
Sheoraphuli participating in the matter of 
adoption.” Jogendra said he was actually 
present at the time. According to Narendra 

“the baby was brought in the arms of a 
maid servant to the baitakkhana (the outer 
apartments) and made over to him and he 
from his arms made over the baby to Radha 
Mohan Babu’s arms”, who took it in his lap 
and went “inside,” meaning the inner 
apartments, and he followed. “That was the 
giving and taking.” Asked if anything 
was said on that occasion the witness answer- 
ed: “I said I make over the baby to you at 
the free will and consent of myself and my 
wife (and he accepted itand said ‘I have 
already taken the child, you bless him’ and 
he went inside)”: the portion within brackets 
the witness issaid to have volunteered. It 
is so noted in the deposition. 


Jogendra’s version is— From the inner 
apartments a maid servant brought the child. 
Kumar Narendra Chandra took the child 
from her and made over the child to Radha 
Mohan.” 

Q.—What did Narendra Chandra say when 
che made over the child ? 


A,—Narendra said, “You have been re- 
questing mefor the child for a year. You 
may take him now.” 

(J. - What did he want the child for ? 

A.—He wanted the child for dattak grahan 
galan). Radha Mohan took the child 
in his arms and went to the inner apartments 
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and Narendra also followed him. I have 
narrated the conversation as I heard it.” 
There is no discrepancy between these 
two versions of any value. It must be re- 
membered that the witnesses were speaking 
in 1912 of what happened in 1876, 36 years 
ago. That Narendra failed to remember that 
Jogendra was present at the spot, indicates 
that they had not been comparing notes. Most 
of the-other persons said to have been present 
on that occasion are dead. One Lalit Mohan 
Ghose is still alive, but it is in evidence that 
he was ill and bedridden when the case was 
being heard. Asagainst the above evidence 
we havethat of Nogendra Bala, the mother 
of Asita Mohan. Her denial is of no value. 
In fact she has so palpably told untruths 
even in respect of matters not seriously con- 
tested hy Asita Mohan that the Trial Court 
was quite right in disregarding it. We are 
unable to attach any weight to her evidence. 
It was at first argued that the recitals in 


‘the ekrar-patra and deed of gift showed 


that no giving and taking had taken place on 
the 26th Joistha 1263, but later on the learned 
Vakil modified his argument by saying 
that although the ekrar-patra (Uxhibit 18) 
might be read as supporting the statement 
that the giving and taking had taken place, 
the deed of gift was so wordedas to show 
the contrary, that is to say, it showed that 
“the giving and taking” was to take place on 
a future date. 


Now Exhibit 13 is quite clear. It contains 
the following recitale:— 

“You (Narendra) have of yonr own free 
will made a gift of your sesond son “to me 
and executed a deed of gift. I (Radha 
Mohan) also of my own free will and in 
good faith adopt the aforesaid according to 
the Shastras.” 

This passage leaves no room for ambi- 
guity. The argument, was, however, 
based upon the opening sentence of 
the document which reads thus in the trans- 
lation put before the Court, viz.—‘“Being 
without any issue I (Radha Mohan) intend 
to adopt a son,” which was construed to 
mean that he had not yet adopted the boy, 
but only intended doing so, The passage 
has, however, been mistranslated. The words 
used are ‘amt grahanechehnok hawaya”, which 
mean “I having desired to take a son,” 
This translation was aczepted as correct by 


184 


ASITA MOHAN GHOSEYy, NERODE MOHAN GHOSE, 


the learned Vakil and he withdrew his 
argument so far as the ekrar was concerned. 

The argument as to the deed of gift 
(Exhibit 64) executed by Narendra is based 
on the following passage:—— 

“By adopting him as a son according to 
the rites prescribed by the Shastras, by 
performing the namkaran and other cere- 
monies, by bringing him up as your son, 
by performing all the ceremonies at differ- 
ent stages of life, by making him a succes- 
sor to your properties, etc., etc., you (Radha 
Mohan) shall livein the enjoyment of perfect 
felicity.” 

It is argued that this passage shows 
that the rites were to be performed later 
and that inasmuch as the namkaran as a 
matter of fact did take place later at 
Panchthopi, it was intended that every- 
thing in connection with the adoption was 
to take place later. This is plausible, but 
overlooks two passages in the earlier part 
of the document, namely: — 

(a) “Accordingly, I give you my younger 
son for adoption by divesting myself of all 
rights in him.” This is the translation in 
the paper-book, but the passage correctly 
translated should read thus—‘I am giving 
you my younger son in adoption by divesting 
myself, etc.’ That this is the correct 
translation is accepted by the appellant’s 
Vakil. The Bengali words used in the 
document are “amar kanistha putrati apanake 
nisshatwa hatya datiak dan karitechi.” 

(b) “You have also on agreeing to the 
same and on accepting the gift executed 
an ekrar, I also execute this Deed of Gift 
and deslare as follows: Whatever rights I 
had in the aforesaid son have from this day 
vested in you.” 


If the giving and taking had not taken 
place on that day, how otherwise had the 
right to the son vested in Radha Mohan 
from that day? That is the essential ele- 
ment in an adoption between Sudras. No 
- doubt the putrestht jag and namkaran took 
place afterwards, but they are not essen- 
tial ceremonies. It is also significant that 
Narendra was not present at Panchthopi 
where these ceremonies took place after- 
wards, If the “giving and taking” was 
to have taken place later at Panchthopi, 
why did not Narendra go there? The 
gnly explanation is that the formal giving 
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and taking had taken place before at 
Sheoraphuli. 

The Bengali passage “apani jatha shastranu- 
share dattak dan grahan kariya” has been trans- 
lated as “by adopting him according to the rites 
prescribed by the Shastras.” The verbal form 
ue in Bengali may ae rendered either 

“by adopting him,” “having adopt: 
od him.” We are ais to draw the 
conclusion suggested by the learned 
Vakil having regard to the two passages 
from the same document above given. We 
must not also forget that Exhibit 13 and 
Exhibit 64 are contemporaneous documents. 

Jt is quite true that at the time of the 
adoption Radha Mohan and his wife were 
not old and that the lady was not past child. 
bearing age, but they had been married 
many years and were withont a child. 
Adoptions had before this taken place 
in the family. In fact both Radha Mohan 
and his father were adopted sons. There 
is nothing unnatural in Radha Mohan think- 
ing of taking a son in adoption at that 
time., In fact there is evidence, which we 
see no reason to disbelieve, that his wife 
was anxious that he should adopt the 
second son of her own brother and thus pre- 
vent him from taking a second wife. She 
appears to have proposed this adoption 
through amongst others an English gover- 
ness in her brother’s family. 

To account for Narendra swearing that 
he had given Sailendra in adoption to 
Radha Mohan, it has been suggested that 
Narendra was in very poor circumstances 
and was anxious to thrust the child on his 


brother-in-law, as too heavy a burden 
upon himself. Narendra was not, how- 
ever, in straitened circumstances at that 


time. We do not see any reason why he 
should be disbelieved, because he has since 
suffered from misfortunes and has lost his © 
properties. He belongs to a Kayastha 
family of rank which at that time enjoy- 
ed a high status. We see no reason to 
doubt his evidence and are of opinion that 
the giving and taking took place as 
deposed to by him and Jogendra. 


16 has also been suggested that the adop- 
tion was unlikely as on that date Radha 
Mohan was in asouch, owing toa birth in 
the family of one Mohendra Narain, an 
agnate of his. The Subordinate Judge 
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is right in holding that it is not proved 
that any message about such birth reached 
Radha Mohan on that date. Such asouch 
results from knowledge of the fact, It 
is not shown that Radha Mohan knew of 
such birth at that time. Besides, it has 
been held that pollution on account of the 
birth of a relative does not vitiate an 
adoption. It is only a bar to religious 
acts and renders religions ceremonies in- 
efficacious, but gift and acceptance are 
secular acts. See Santappayya v. Ran- 
gappayya (14). 
k It is-argued that it is unlikely that the 
giving and taking” took place in the 
batthakkhana in Narendra’s house, when‘ 
he had a thakurbari, but if is not a reli- 
gious ceremony and only a secular act. 

We have now dealt with all the points 
raised before us in connection with the 
adoption and hold that Sailendra Mohan was 
validly adopted, 


We shall now deal with the decision of 
the learned Subordinate Judge that being 
Sudras, Sailendra the adopted son was en- 
titled to share equally with Asita Mohan 
the afterborn natural son, and that he 
was so entitled alsoaccording to the terms 
of elrar-patra (Exhibit 13). 


There has been considerable divergence 
of opinion between the different High 
Courts in India relating to the shares of 
an adopted sonand an afterborn natural 
son amongst the three regenerate classes, 
but this is a caseof Sudras, which has 
not been the subject of much judicial dis- 
cussion. 

Mayne thus deals with it in the second 
portion of section 168, Hindu Law, pages 
224—225 (Sth Edition) :— 


“According to a text of Vriddha Gautama, 
an adopted and an afterborn son share 
equally. This text is said in the Dattaka 
Chandrika to apply only to Sudras, and in 
the Dattaka Mimansa it isexplained away 
altogether as referring to an afterborn son 
destitute of good qualities. The High Court 
of Madras, following Mr. W. MacNaghten 
and Sir Thomas Strange, say it is in force 
among all Sudras in Southern India, and M., 
Gibelin says it is the rule among all classes 


(14) 18 M, 397 at p. 398; 5 M, L, J. 66, 
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in Pondichery. It is the rule still in 
Northern Ceylon. Babu Shamachurn says 
that in Bengal this rule only applies to the 
lower class of Sudras.” 

Clear authority for the proposition that 
they share equally is to be found in the 
Dattaka Chandrika. See V, sections 29 to 
32. 

The Dattaka Chandrika is a work of un- 
doubted authority in Bengal. It is a special 
treatise on the subject of adoption and 
“possesses at present”, in the words of 
Mayne, “an authority over other works on 
the same subject.” See section 30, Hindu 
Law, page 30 (Sth Edition). 

MacNaghten (W. H.) says—‘In ques- 
tions relative to the law of adoption the 
doctrine of the Dattaka Chandrika is 
adhered to in Bengal.” 

In Rungama v. Atchama (9) their Lord- 
ships in the Privy Council said, on page 
97 referring to the Dattaka Chandrika and 
the Dattaka Mimansa, as follows:— We 
think that these treatises are more distinct 
than the work of Jagannatha; they are written 
on the parti ular subject of adoption; they 
enjoy, 23 we understand, the highest reputa- 
tion throughout India.” 

In Ctcllector of Madura v, Moottoo Rama- 
linga Sathupathy (5) their Lordships on 
page 437 said:—“Of the Dattaka Mimansa 
and Dattaka Chandrika the two treatises 
on the particular subject of adoption, Sir 
William MacNaghten says, that they are 
respected all over India: but that when 
they differ the doctrine of the latter is 
adhered to in Bengal.” 


In Waman Raghupatt Bova v. Krishnajt 
Kashiraj Bova (10) a Full Bench of 
the Court said on page 259—“The Dattaka 
Mimansa and  Dattaka Chandrika are 
regarded in this Court as the leading 
authority on the subject of adoption and 
although their title to such high authority has 
been disputed and such course may be 
fairly open toa critic of the decisions of the 
Court, the Court should, inthe absence -of 
a very cogent reason to the contrary, not 
depart from the standard it has uniformly 
applied in appreciating the value cf the 
different text book writers.” 

In Sri Baluse Gurulingaswami v. Sri 
Balusu Ramalakshmamma (8) Lord Hob-. 
house in delivering the judgment of tha 
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“Board said on page 1314. — “The date-of the 
_Dattaka Chandrika is not certain, but it 
is atall events very much later than the 
Smritis.” After dealing with the observa- 
„tions of West and Buhler in their Hindu 
Law, 3rd Edition, page 11, his Lordship 
gays on page 132*:— “Both work shave had a 
high place in the estimation of Hindu 
Lawyers in all parts of India, and having 
-had the advantage of being translated into 
English at a comparatively early period, 
have increased their authority during the 
British rule. Their Lordships cannot concur 
“with Knox, J., in saying that their authority 
is open to examination, explanation, criticism, 
adoption or rejection like any scientific 
„treatises on European jurisprudence. Such 
treatment would not allow for the effect 
which long acceptance of written opinions 
has upon social customs, and it would 
probably disturb recognised law and settled 
arrangements. But so far as saying that 
caution is required in accepting their glosses 


when they deviate from or add to the- 


Suritis, their Lordships are prepared to 
zoneur with the learned Judge.” 
_ In Bhagwan Singh v. Bhagwan Singh (15) 
their Lordships on page 161* say—‘Their 
authority (Dattaka Mimansa and Dattaka 
Chandrika’s) has been affirmed as part of 
the general Hindu Law, founded on the 
Smritis a3 the source from whence all 
Schools of Hindu Law derive their pre- 
cepts.” They sum up by saying that 
“both works must be accepted as bearing 
high authority for so long a time that 
they have become embodied in the general law.” 
Their Lordships in the Privy Council in 
the very recent case of Nagindas Bhug- 
wandas v. Bachoo Hurktissondas (16) have 
referred to the Dattaka Chandrika as a 
work of authority and held that the posi- 
tion of the adopted son is accurately defined 
_ in the Dattaka Chandrika and Dattaka 
Mimansa. 
` Having regard to these series of deci- 
sions the Dattaka Chandrika must be con- 


sidered as a work of great authority. 

(15) 26 I. A. 153; 21 A. 412; 3 0. W. N. 454; 1 
Bom L. R 811; 7 Sar. P. O. J. 474. 
. (16) 32 Ind. Cas 408; 23C. L. J. 395; 200. W. N. 
702,80 M. L. J. 19 ; 14 A. L J. 185; 3 L. W. 269; 19 
M. L. T. 193; 18 Bom. L. R. 172; (1916) 1 M. W. N. 
258; 40 B. 270. 
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Strange in his Hindu Law, page 99 


(Edition 1830), states: — Amongst the Sudras 


the afterborn son and the adopted share 
equally the parental estate’: but no 
authority is cited in support. Apparently 
the basis upon which it is based is the 
Dattaka Chandrika. ` 

Although the high authority of the 
Dattaka Chandrika has been accepted by 
the Privy Council ina series of cases, some 
recent text-writers, among them Golap 
Chandra Shastri in his Hindu Law (4th 
Edition), have tried to question the authority 
of the Dattaka Chandrika, the work being 
said to be'a literary forgery and accord- 
ing to rumour” written in support of an 
adoption case which was then pending in 
the Calenutta High Court. The author 
speaks of the rule relating to Sudras as 
being a novel one enunciated for the first 
time in the Dattaka Chandrika. 

From this and the observations of the Privy 
Council in the case of Sri Balusu Gurulinga- 
swami v. Sri Balusu Ramalakshmamma (8) 
that caution is required in accepting its 
glosses where it deviates from or adds to 
the Smritis, ithas been submitted that no 
weight ought to be attached to the passages 
in the Dattaka Chandrika above referred to, 
inasmuch as, it is contended-that the learned 
author has, in laying down the above rule, 
deviated from the Smritis or added to 
them. 


Before examining this contention, we 
shonld point out that ihe rule as laid down 
in the Dattake Chandrika relating to the 
shares of the Sudra’s adopted son and the 
afterborn natuyal son that they f share 
equally, was accepted without question by 
the Madras High Court in Reja v. Subbaraya 
(17), one of the Judges in that case being 
Mr. Justice Muthusami Ayyar, who was 
a great Hindu lawyer. The correctness of 
that decision has never been questioned. 
It has been qnoted by the Privy Council 
in the case of Nagindas Bhugwandas v. Bachoo 
Hurkissondas (16) above cited without dis- 
approbation. 

In Baramanund Mahanti v. Krishna Charan 
Patnaik (18) a Bench of this Court accepted 
the law as laid down in the Dattaka 


(17) 7 M. 253. 
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Chandrika on this point. Their Lordships 
said: — It i is, however, unnecessary to decide 
this point in the present case, namely, as 
to whether the adopted son took the father’s 
full share as the families are Sudras and 
by paragraph 29 of the Dattaka Chandrika, 
section V of the preceding paragraph 25 
does not apply to families of that caste.” 
There are noother decided cases exactly 
on the point. We feel bound to attach 
great weight tothe fact that these decisions 
have remained unchallenged for over thirty 


years. 
Tt has been pointed out tous that in tbe 
Dattaka Mimansa, V. 40 to 44, Vya- 


vastha Darpana, 1042 to 1045, Vyavastha 
Chandrika (Edition 1880), Volume 2, page 
169, Dayacrama Sangraha, Chapter VII, 
, clause 23, Dayatattwa by Raghunandan, 
Chapter If, Volume 37, Dayabhaga, Chapter 


X, section 9, V. 13, Vyavahara Ma- 
yukha, Mandalik’s Edition, page 60, and 
Mitakshara, Chapter IJ, section XI, V. 


24 to 25, no special rule as to Sudras has 
been laid down. - 


In order to examine the contention 
that the rnle Jaid down in the Dattaka 
Chandrika has added to or deviated 


from the Smritis, it is necessary to quote 
- the following passages from the work 
which give the authorities in support of the 
rule : 


V, Section 29.— The mode, however, of 
partition between the son of the wife, 
the son given and the rest and the 
legitimate son which has been propounded 
in what proceeded does not apply to the 
Sudra class.” 


V, Section 30.—‘‘Since in the following 
texts of Manu and Yajnavalkya, res- 
pectively, a share equally to that of the 
real legitimate son is prescribed for the 
son even by the female slave of a man of 
the class in question and the heirship with 
the danghter’s son of such son only when 
having no brother is intimated; the equal 
partition of the son of the wife, the son 
given and the rest with the real legitimate 
son whilst the father lives and their suc- 
cession to the moiety of the share of such 
son, where the father may be dead at the 
time of partition, follow a fortiori. And 
otherwise there would be a great~inconsist- 
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ency, if where the son of the wife, the son 
given, and the rest took the fourth of 
the share of the legitimate son, the son by 
a female slave, whose title is infinitely 
inferior in respect to these, were to take 
an equal share with the legitimate son. 
Manu — But a son begotten by a man 
of the servile class on his female 
slave or on the female slave of his 
male slave may, by permission, take a 
share of the heritage. This is the law 
established.’ Yajnavalkya: ‘Even a son 
begotten by a Sudra ona female slave may 
take a share by the father’s choice. But 
if the father be dead, the brothers should 
make him partaker of the moiety of a share; 
and one who has no brothers may inherit 
the whole property in default of daughter’s 


sons.’ ” 


V. ‘Section 31.—"“I£ according to this 
authority, where there may be no sonof 
the wife andthe rest, but tbere may be 
a wife and daughters, the danghter’s son 
be entitled to share (with the son bya 
female slave): the rule for the succession 
of the daughter ‘or other proper heir) would 
be infringed; therefore, if any even in the 
series of heirs down tothe daughter’s son 
exist, the son by a female slave does not take 
the whole estate; but only shares equally with 
such heirs.” 


V. Section 32.—‘“Accordingly the text 
subjoined must be construed as referring 
merely to Sudras, ‘A son given being thus 
adopted, if by any chance a legitimate 
should be born, let them be equal partakers 
of the father’s estate.’ So also in the 
following text the equal participation of all 
lawfully begotten Sudras having been first 
propounded, the succession to equal shares, 
of the other eons likewise, is subsequently 
declared by the sentence, (‘If there be an 
hundred sons’) occurring therein, ‘For a 
Sudra is ordained a wife of his own class 
and ‘no other. Those begotten on her shall 
have eqail shara; if there be an hundred 
sons (tha same mode of partition shall 
obtain).’ If the sentenza in question be 
referred to the real lagitimate son only, the 
position contained init baing obtained from 
what preceded, its raepatition would be un- 
meaning.” 

The Dattaka Chindrika cites Many and 
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Yajnavalkya as authority for the proposition 
Jaid down by him about the Sudras. 

The passage in Manu runs thus : 

4 š * * ms 
Manu, IX, 179. 

Translated by Grady and Haughton 
thus :— 
“ “But a son, begotten bya man of the 
servile class on his female slave, or on the 
female slave of his male slave, may take a 
share of the heritage, if permitted by the other 
sons : thus is the law established,” * * * 
(anugnatah) has been rendered as if per- 
mitted by the other sons, which is wrong— 
it means, if permitted or directed by the father, 
See Kallukbhatta’s note on the above 
passage. He reads “iti dharmo vyavasthita,” 
as “iii shastra vyavastia niyata,” that is to 
say, this is the established vyavastha of the 
Shastras. 


The Dattaka Chandrika “also supports 

itself by Manu IX, 157, which runs thus :— 
“ “Tor a Sudra is ordained a wife of his own 
class, and no other; all, produced by her, 
shall have equal shares though she have a 
hundred sons.” 

The Dattaka Chandrika says that the 
“hundred sons” must refer to different classes 
of sons, otherwise it would be merely a repeti- 
tion of the earlier general rule laid down in 
Manu, and unmeaning. 

The Dattaka Chandrika also supports itself 
by the following from Yajnaralkya :— 

133.—A son begotten by a Sudra, even 
though upon a female slave, may take a share 
by choice. 

134,—But after the death of the father, 
the brothers should make hima half sharer; 


if he have no brothers, he may take the 
whole property, unless there are sons of 
daughters. 


The Mitakshara note on the above is:— ‘A 
son begotten by a Sudra ona female slave, 
obtains a share by choice (kamatah) that is, 
by the option of the father. But after (the 
death of) the father, if there be sons of a 
wedded wife, then these brothers should 
make that son of the female slave a half 
sharer. That is, they should give him a 
half from their own allotment. However, 
should there be no sons of a wedded wife, the 
gon of the female slaye shall take the whole 
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estate, provided there be no daughters of a 
wedded wife, nor their sons. But if there be 
such, the son of the female slave partici- 
pates for halfa share only. From the.men- 
tion of a Sudra in this place, moreover, (it 


_ follows that) the son begotten by a man of 


a regenerate tribe ona female slave does 
not obtain a share, even by the father’s 
choice, nor even a half, much remote (is the 
chance of his claiming) the whole. But, if he 
be docile, he receives a bare maintenance.” 
(Collection of Hindu Law Texts edited by 
Gharpure, published by Nirnaya Sagar Press, 
Bombay, 1910). å 

The translation of these passages by 
MacNaghten and Colebrooke (Tarkalankar’s 
Edition, 1870, page 331) is practically the 
same, but we have quoted the above passage 
from Gharpure, as he follows the text more 
closely. 


It appears from the above that the law 
does not give the illegitimate son of Sudra 
aright to a share in his father’s lifetime. 
The father may, if he shooses, (kamatah) 
give him an equal share with his 
legitimate sons, and it is only upon the 
father’s death that he becomes entitled to 
a moiety of the share of the legitimate 
son. 


The law does not require even a Sudra 
father to recognise such a son, probably with 
a view to discourage alliances with female 
slaves. Instead of creating a moral obliga- 
tion for the maintenance of sucha son out 
of the father’s estate upon the taker of the 
inheritance, the law gives the illegitimate 
son of a Sudra the right to an equal share. 
The Dattaka Chandrika argues that if the 
illegitimate son of a Sudra gets an equal 
share, the adopted son, who is superior, a 
fortiori gets sucha share. This, it is said, 
proceeds upon an assumption that the 
adopted son is superior to the son bya 
female slave. The right of the son by a 
female slave, it is argued, is based upon 
consanguinity, whereas an adopted son has 
no such claim. How then, it is asked, is 
he superior? That amongst the regenerate 
classes the adopted son is superior to the 
illegitimate son, is not questioned. He has 
a legal status, the illegitimate son has none. 
Even amongst Sudras the son by a female 
slave is_not legitimate, and has nostatus as 
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a son unless his father chooses to give it to 
him, The superiority of the adopted son in 
their case also follows by analogy. The 
adopted son is voluntarily brought into the 
family and given the position ofason. It 
does not, therefore, appear to us that the 
Dattaka Chandrika has made an incorrect 
assumption in asserting that amongst Sudras 
the adopted son is superior to the son by a 
female slave. 

The first text referred to in the Dattaka. 
Chandrika in V, 32, is evidently that in 
Vriddha Gautama which is quoted in the 
Dattaka Mimansa thus (see section V, 43): 
As for the text of Vriddha Gautama, “A 
given son abounding in good qualities 
(yatha jate) existing should a legitimate son 
be born at any time; let both be equal 
sharers of the father’s whole estate.” 


It will be noticed that the Dattaka 
Chandrika uses the words tatha jute mean- 
ing (subsequently born) instead of yatha jate. 
A slight typographical variation would 
make yatha jate into tatha jate, and it is 
dificult to say which really is the correct 
expression. Tatha jate gives a natural 
meaning and is an ordinary expression, but 
yatha jate is not. It has severely taxed the 
ingenuity of commentators. The way it 
has been construed to mean “one possessed 
of good qualities” is not very convincing. 
This ishow the Dattaka Mimansa reads 
it: “That (passage) must be construed as 
supposing the former possessed of good 
qualities, and the legitimate son, destitute 
of same: on account of the epithet ‘yatha 
jate (abounding in good qualities). He, in 
whom there is a jate, that is, an assemblage 
(samuha) of good qualities, (implied by 
yatha), is yatha jate—one abounding in good 
qualities. This is the meaning; for, the 
term, ‘yatha’ is significant of similitude, 
depending on quality.” 

The meaning givenin Dattaka Mimansa 
is said to receive support from Manu IX— 
141, which runs thus: 

“Of the man, to whom a son has been 
given, according to a subsequent law adorned 
with every virtue  (* b # * * 
‘Upapannagunai’): that son shall take a 
fifth or sixth part of the heritage, though 
brought from a different family.” 


The Dattaka Chandrika says that the 
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above passage from Vriddha Gautama, really 
refers to Sudras only, which seems to me 
to be anatural and logical conclusion. His 
argument is that it refers to a separate 
class not to the regenerate classes, as other- 
wise the unequal shares mentioned for the 
regenerate classes in the Smriti cannot be 
reconciled. To reconcile Vriddha Gautama’s 
text with those texts a forced interpreta- 
tion has to be given after adopting such an 
unusual expression as yatha jate for a natural 
and easily intelligible expression as tatha gate. 


The Mitakshara says in the passage above 
quoted that the sons of a wedded wife should 
give the son of the female slave half from 
their own allotment. This is made clear 
by Balambhatta, page 182, IT, 22-23, also 
Subodhini, page 61, I, 26 (same edition) 
which runs thus: “Erom the entire estate, a 
half of what would be regarded as his share, 
ie, one-half of the amount allotted to a 
legitimate issue.” 


This question about the Sudra adopted son 
and an afterborn legitimate son’s share has 
been dealt with in Dattaka Siromoni compil- 
ed by Professor Bharat Chandra Siromoni of 
the Sanskrit College at Calcutta, an eminent 
Sanskrit scholar held in «high respect in 
Bengal. Itisa very valuable treatise on 
the law of adoption, which was published. 3 in 
1867. 


It comprises the following treatises 
the law of adoption:—1. Dattaka Mimansa: 
2. Dattaka Chandrika: 3. Dattaka Nirnaya, 
(a compilation by Srinath Bhatta, a celebrat- 
red Pandit referred to in MacNaghten’s 
Considerations on Hindu Law, Preface, page 
xiii): 4. Dattaka Tilaka (referred to asa 
fragment of valuable commentary on Hindu 
Jurisprudence by Bhavadeva, an old writer 
on Hindu rituals also mentioned in Cole- 
brooke’s Digest): 5. Dattaka Darpana (a 
modern digest): 6. Dattaka Kaumudi (refer- 
ed to in MacNaghten’s Principles and 
Precedents of Hindu Law, Vol. II, page 200): 
7. Dattaka Didhiti [referred to as a work of 
authority in the evidence of Ramcoomar 
Siromoni in Srimutty Degumberry Daby v. 
Srimutty Taramoney Daby quoted in Maec- 
Naghten’s Hindu Law, edition 1824, Appendix 
xiii]; S Dattaka Siddhanta Munjuri (also a 
modern digest). 

After discussing the various authorities 


on 
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in Chapter X the learned author of Datiaka 
Siromoni concludes thus (see page 194/2):— 
a * * 
The meaning of the Shastras is that 
amongst Sudras the adopted son takes equal 
share with the aurasa son.- 
In Dattaka Kaumdi, page 25, we have 
- the following: — 
* # * * * * 

The'proof of this is set out in Vidhanamala. 
If after the adoption an aurasa son be born 
(yada jate) they become equal sharers of the 
whole of the father’s estate.” 

It will be noticed that in the abcve the 
reading is again different. It is neither yatha 
jate nor tatha jate but yada jate which means, 
when born, which is practically the same as 
tatha jute. 


Vidhanamala is undoubtedly an ancient work 
_of authority. Dattaka Didhiti also supports 
the same view. Having regard to the above 
wecannot say that the Dattaka Chandrika 
has in any way deviated from the Smritis 
and inasmuch as the rule laid down in the 
Dattaka Chandrika in the case of Sudras has 
been accepted as correct by both the Madras 
and Caleutta High Courts, we think the 
matter must rest there. 


_ In this case the adopted son also takes an 
equal share according to the ekrar-patra 
(Exhibit 18) which runs thus: 

lf by the blessing of God, a son of 
my loins is born, both of them shall be 
equally entitled to all the aforesaid moveable 
and immoveable properties which may be 
left by me, and the son born of my loins shall 
not be entitled to claim a larger share in 
them, and if he does so, it shall be rejected.” 


* % % % * 


ty * 


We hold that the ekrar is valid and opera- 
tive. i 


In the Andul case, namely, that of Surendro 
Keshub Roy v. Doorgasuondery Dossee (11), 
the ekrar was held binding as between the 
Ranis, the adoptive mothers, and it was 
further held that the adopted sonscould insist 
upon the performance of the contract by 
which each Rani bound herself to the other 
to deal with the estate in their favour. In 
Bhala Nahana v. Parbhu Hari (12)it was 
held that, where a person by an express 
promise to settle his property upon the boy 
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induced his parents to give him in adop- 
tion, but died without having executed a 
settlement, the equity to compel the heir 
and legal representative of the adoptive father 
specifically to perform his contract survived, 
and that the property in the hands of the 
widow, the heir-in-law in that case, was 
bound by that contract. 


Asita Mohan, the afterborn son, also reliés 
upon the ekrar (Exhibit 13) in support of his 


. contention that according to its terms the 


debutter properties do not go to the adopted 
son or his heirs. 

We hold that in law and according to the 
ekrar Sailendra was entitled to one half of the 
secular properties and his sons are now entitl- 
ed thereto, 

Debutter : — 

The appeals so far as they relate to the 
debutter properties fall under the following 
heads:-— 

1, That the properties alleged to be debutter 
are not so. 


2. That in law the adopted son has no 
right to be treated as a shebait in respect of 
the debutier properties in the presence of the 
natural-born son. ` 

3. That in this case the adopted son cannot 
make any such claim having regard to the 
ekrar. 


Before dealing with these contentions it is 
necessary to givea short account of the family 
to follow the history of the creation of the 
debutter properties and the dealingstherewith. 
It is necessary to begin from the time of 
Nrisingha Deb Ghose Moulik who died about 
1200, B.S. (1793-94). He left him surviv- 
ing his brother named Gobind Deb, bis 
widow Lakshiswari, a son named Badan 
Chandra Ghose Monlik and Brojomoni, a 
daughter. Badan Chandra died on the 6th 
Sravan 1213. He executed two documents 
on the day of his death, namely, a mukti-patra 
(Exhibit 14) in favour of his mother Lakshis- 
wari by which heappointed her manager of 
his estate and an anumati-patra (Exhibit 46) 
in favour of his wives Khudumoni and Bhu- 
baneswari. Shortly after his death, namely, 
on the 17th of Sravan 1213, his two wiyes 
executed an ekrar-patra (Exhibit 47) in favour 
of their mother-in-law Lakshiswari, by which 
they acknowledged and confirmed hèr ap- 
pointment as manager and karta of the 
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estate left by their husband, and agreed that, 
she was to get her name registered in the 
Collectorate, and also stipulated that in the 
event of their adopting a son, he would in 
his turn be registered as proprietor. Lakshis- 
wari thus took possession of the estate and 
got her name registered in the Collectorate 
Records. It appears that Lakshiswari had 
some litigation with Gobind Deb, but they 
settled their dispute by a deedof compromise 
dated the 18th Jssar 1220 (Exhibit 15), which 
recited amongst other things that Gobind Deb 
had separated from Lakshiswari and Badan 
in 1204, Lakshiswari continued in possession 
of the estate until the 26th Joistha 1230, when 
she withdrew from the management and 
executed a deed of relinquishment (Exhibit 
48) in favour of her surviving daughter-in- 
law Bhubaneswari, empowering her to get 
her name registered and to manage the estate 
until she adopted a son, and pending his 
minority. Lakshiswari also executed about 
this time two debuiter patras, Vl and V2, in 
favour of her widowed daughter Brojomoni 
as shebatt, namely, on the 26th Jozstha 1230and 
30th Joistha 1320, respectively. She died on 
the llth Assar 1230. Bhubaneswari adopted 
a son named Krishna Kinkar, who married 
three wives, Kristapriya, Monmohini and, 
Kristamoni, by whom he had three daughters 
but no son. He accordingly executed an 
anumati-patra, dated the 14th Kartik 1351 
(29th October 1844), in favour of two of his 
surviving wives, namely, Kristapriya and 
Kristamoni, giving them permission to adopt, 
but provided that his mother Bhubaneswari 
was to continue as the manger of the estate 
during her lifetime and after her death the 
widows were to be the managers, until the 
adopted son came of age. They adopted a 
son named Radha Mohan and on the 29th 
Sravan 1272 (12th August 1865) executed an 
ekrar-patra (Exhibit 45) in favour of Bhuba- 
neswariand Radha Mohan, leaving the manage- 
ment in Bhubaneswari’s hands, and giving 
up their rights in the estate in consideration 
of some properties given to them by way of 
maintenance. This deed also provided that 
the estate was to vest in Bhubaneswari after 
their death and in Radha Mohan after Bhu- 
baneswari’s death. On the 6th Pous 1286 (20th 
December 1879) Bhubaneswari executed a 
“deed of gift and relinqnishment” (Exhibit 
T) in favour of Radha Mohan "as he was at 


INDIAN CASES. 


141 


that time fit to manage the estate and to take 
it out of the hands of the Court of Wards,” 
which had in the meantime taken posses- 
sion, owing to the incompetency of the pro- 
prietor. Radba Mohan thereafter took pos- 
session of the estate from the Court of Wards 
and the contest is now between the sons of his 
adopted son Sailendra, and Asita Mohan his, 
afterborn natural son. 

The debutter properties in suit are said to be- 
Jong to two deities, namely, Radhakant Jiuand 
Jiu Shiva Durga. So far as the latter is con- 
cerned, there is no physical image, but pzojas 
of both have been carried on in the family for 
a considerable time, the poojas of the latter 
being held annually at Durga poojah time. 

Of the debutier properties Taraf Harishpur 
alone is said to have been dedicated to Joy 
Shiva Durga and the rest are claimed on 
behalf of Rudhakant Jiu. We intend to deal 
with individual items of the property in the 
order in which we have summarised the find- 
ings of the learned Subordinate Judge. 

(1) Kismat Binderpore-—The learned Sub- 
ordinate Judge had held that this property is 
not debutter and was never treated as such. 

It is said to have been endowed by Lakshis- 
wari by a deed of gift, Exhibit M, dated 
the Sth Bysakh 1226, in favour of Radha- 
kant Jin. 

Asita Mohan is the only witness who speaks 
of the production of Exhibit M from proper 
custody. He didnot search for it, he had 
never seen it before he got it from one Gobind 
Adhikari who was in charge of the estate 
daftarkhana, Gobind Adhikari did not tell 
him where he had got it from. Gobind is 
still in his service but has not been called. 
We hold with the learned Subordinate 
Judge that the production of Exhibit M from 
proper custody has not been proved. 

It isa document written on plain paper 
and is not registered. A large number of 
other documents executed during the time 
of Lakshiswari’s management, both before 
and after the date of Exhibit, M, appears, all 
of them, to have been registered. Its non- 
registration is a cireumstange which has to 
be remembered in considering the ques- 
tion of its genuineness. 

Exhibit 36 (2), which is a certified copy of 
the Decennial Settlement, shows that 
Kismat Binderpore was settled by the Govern- 
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ment with Gobind Deb for the years 1197 
to 1206, B.S. 

Exhibit 40 (2), dated 28th Chaitra 1212= 
(9th April 1806, is Badan’s application for 
registration of his name as proprietor, in 
which he alleged that Gobind Deb was 
the benamidar, 

: Lakshiswari is said to have dedicated 
this property by Exhibit M in 1226. She was 
at that time managing the estate of Badan 
under the muktt-patra. She had no 
right to dedicate any property - either as 
mukhtear, or as executor if the mukti- 
patra be held to operate as Badan’s Will. 
She gave up her management in favour of 
Bhubaneswari in 1233 by Exhibit 48. In 
that document Binderpur is one of the pro- 
perties mentioned by name as belonging 
to the estate. There is a clause in that 
document which runs thus— That you 
(Bhubaneswari) shall maintain the service 
and worship of the deities established by 
your husband according to custom, preside 
over your husband’s house, ete.” This is 
a general direction to the lady fo manage 
the estate and keep up the shevas, It does 
not support the contention that Binderpur 
was treated as debutter property.at that 
time. The document taken as a whole 
rather goes against such a conten- 
tion, as Binderpur appears in the schedule 
of properties therein set out as belonging 
to the estate of Badan. It directs 
Bhubaneswari to get her name registered 
in respect of such properties in .her place. 

Exhibit 42-(2), dated Aswin 1230=17th 
September 1823, shows that Bhubaneswari 
got her name so registered. 

Exhibit 12, dated 18th Sravan 1275=Ist 
August 1868), is an djara lease granted by 
Bhubaneswari of the mal and kharidji 
lands of five mauzas including Binderpur. 
It is not clear from it what property is 
referred to as “dedicated to the service 
of the deities,” but it is clearly not a lease 
granted as shebait and the bulk of the lands 
leased seems to be mal lands. 

Bhubaneswari relinquished her manage- 
ment in favour of Radha Mohan by Exhibit T, 
dated 6th Pous 1286=20th December 
1879. This deed recites that “Radha 
Mohan is the sole reversionary heir to the 
properties,” that he is “entitled to exer- 
cise the right of sale and gift in those pro- 
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and to remain in possession of 
them from generation to generation in suc- 
cession in any way he pleased.” In the 
list of properties Binderpur is not speci- 
fically mentioned as debutter. This docu- 
ment purports to transfer the zemdndaris, 
mal, debutter, etc., to Radha Mohan and 
contains a general direction that he should 
perform the service of the deities, ete. 

We have from the mutation decree, Exhibit 
50 (11), date illegible, that Nabin Krishna 
Banerjee as manager for Bhubaneswari 
was registered for Binderpur and from Ex- 
hibit 50 (10), dated 15th January 1881, that 
Radha Mohan was registered as proprietor 
of that mauza, neither of them as shebazts 
for the thakur. From 1201, as shown 
from Exhibit 51 (2), up to 1881 in the Collee- 
torate Records the zemindars are recorded 
as proprietors, not as shebatts. 

In Exhibit 24, dated 3rd Vadra 1308=19th 

August 1901) which is a kabuliyat by a 
tenant in favour of Radha Mohan in re~ 
spect of certain chowkidart chakran lands. 
Kismat Binderpur is referred to as apper- 
taining to his zemindar?, From Exhibit 58, 
a hastabad and terij prepared in 1288, 
Binderpur appears to have been treated - 
as part of the zemindari estate. Dakhilas 
for a great number of years, Exhibit 25 
series and Exhibit 26, are in the name of the 
zemindars a3 Owners. 

The receipts from the property and pay- 
ments of its Government revenue are en- 
tered in the mal accounts of the family. 
Although payments for land revenue of the 
other debutter properties are shown in the 
debutter accounts, such payment for Bin- 
derpur is not there shown. 

The above facts show that the learned. 
Subordinate Judge was quite right 
in holding that Binderpur was not debutter 
property and has not been treated as such. 

The mere reference to the properties 
in Exhibit 12 “dedicated to the service of the 
reference as 


deities”, even taking that 

relating to Binderpur, cannot lead one to 
conclude that Binderpur was really 
debutter property. 


Exhibits V1 and V2 both of June 1823 and 
which are registered debutter deeds execut- 
ed by Lakshiswari in favour of the deity 
Radha Gobind Jin, . appointing her. 
widowed daughter Brojomoni as shebait, 


Vol. XXXV] 
ASITA MOHAN GHOSE Y, NERODS MOHAN GHOSE. 


make no reference to Exhibit M, or to Binder- 
pur as having been‘ previously dedicated. 
Exhibit M has, however, been sought to be 
supported by another unregistered docu- 
ment (Exhibit C) which is an arpannama, said 
to have been executed by Bhubaneswari 
-on the 4th Bysakh 1258. The date on 
this ducument appears to have been altered 
and some other documents, such as the 
Collector’s rubokard (Exhibit A2) for regis- 
tration of Bhubaneswari’s name as shebait, 
dated 18th Bazsaki. 1273, which makes no 
mention of Exhibit C, throw doubt on its 
genuineness. 
; It is pointed ont that both Exhibit M and 
Exhibit © bear a note that they were filed in 
acase before the Deputy Collector. There 
is no evidence, however, that they were ac- 
tually so filed. 


To sum up, having regard to the regis- 
tration of the names of the zemindars as 
proprietors, not as shebatts, to the dakhilas 
in their names as zemintars, to the ab- 
sence of entries relating to the properties 
in the debutter accounts as above men- 
tioned, to the payment of Government 
revenue from the mal accounts, and the 
non-registration of the deed of endow- 
ment, Exhibit M, when the bulk of the docn- 
ments of transfer executed by members 
of the family are found to have been regis- 
tered, and the want of proof that Exhibit M 
was produced from proper custody, sup- 
port the finding of the Subordinate Judge, 
which we uphold. 

The Trial Court has also found that 
Harishchandrapur is not debutter pro- 
perty and we agree with that finding, and as 
there is no appeal from it by Asita Mohan, we 
need not deal with it any further. 

As to the properties found to be debutter 
by the Trial Court we shall deal with them in 
the order in which they appear in his judg- 
ment. 


Harishpur. 


This property is shown to have been pur- 
chased in 1192 B.S. by Nrishingha Deb 
Ghosh Moulik as shebazt in the name of the 
deity Joy Shiva Durga. See Exhibits S3 
and 82 (where his name appears as Nursing 
Ghose), dated Ist Chait 1192 B. S. and 21st 
Chatt 1192 respectively. The kabuldyat 
for the Desennial* Settlement for this 
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estate from 1197 to 1206 B. S. was 
executed by Nrisingha Deb as such shebatt. 
See Exhibit Sl. We find from Exhibit 
W2, dated 13th July 1807, that Government 
revenue was paid for it by Lakshiswari as 
shebait and Exhibit H4, dated Ist Aghran 
1287, that Radha Mohan applied for registra- 
tion of his name as shebait. This exhibit 
also shows that before him Bhubaneswari 
was yvecorded in the register as shebait, 
although the rubokari Exhibit 42 (2), 
dated 17th September 1823, in respect of 
Bhubaneswari’s application for registration 
does not specifically show that she applied 
to have her name registered as such 
shebatt. 

It is clear from the evidence that there 
has been an annual puja held in the 
family in the name of Joy Shiva Durga. 
No doubt the mere purchase of an estate 
in the name of a thakur deces mot 
prove a dedication [see Rajmohun Gossain v. 
Gourmohun Gossain (19) and Maharanee Brojo- 
soondery Debea v. Ranee Luchmee Kconwaree 
(20)], but we think that the documents 
above referred to and the way in which 
the proprietors -of the estate dealt with the 
property, show that Harishpur was validly 
endowed to the deity. No adverse inference 
can legitimately be drawn against the debutier 
character of the property from the fact that 
its income is entered ina separate account, 
nor in the books of account of the deity 
Radha Gobind Jiu. That her puja expenses 
appear in the secular account is probably 
due to the fact that the income of the 
dedicated property was insufficient and had 
to be supplemented from the income of 
the secular estate. It is a small property 
and is shown to have been treated as debutter 
by successive holders of the estate and held 
by them as shebatis. 

We have been asked to hold by the sons 
of Sailendra Mohan on the strength of 
Exhibit 15, which isa deed of compromise 
executed in Assar 1220 by Gobind Deb in favour 
of Lakshiswari settling the litigation above 
referred to, that inasmuch as Mauza Harish- 
pur is there recited as belonging to Lakshis- 
wari in her own right as her nij taluk, there 


(19) 4 W. R. 46 (P. C.);8 M. I. A. OL; 1 Suth, P. ©, 
J. 378; 1 Sar. P, C. J. 723; 19 E. R. 4 

(20) 20 W. R. 95; 15 B. L. B. é. o) 176 note; 4 
Sar, P, C, J, 810, 
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is ample ground for holding that Nrisingha 


Deb Ghose Moulik acquired it in the benami . 


name of the thakur to deprive his brother 
Gobind Deb, that if was put in the name 
of the thakur although it was really secular 
property. In support of this contention 
reference has also been made to the mukti- 
patra (Exhibit 14) in favour of Lakshiswari 
and the ekrar of Lakshiswari (Hxhibit 48) in 
favour of Bhubaneswari, where thera is no 
specific mention of this property baing debut- 
ter. Weare unable to accede to this conten- 
tion. The absence of a permanent image has 
also been commented upon. Such an image 
is not absolutely essential for dedication to 
a thakur. The Durga Puja is a periodical 
festival in Bengal and clay images of the 
thakur are built every year and thrown into 
a river after the puja is over. Such puja 
of Shiva Durga has been held every year 
for a long period in this family. We agree 
with the Trial Court that Harishpur is debut- 
ter property. 


Huda Kutubpur (Fatehpur), Dayanagar and 
Hasnabad, Exhibits VI and V2 and Exhibit 
104 govern the above. 


V-1 deals with Kutubpur and portion of 
Dayanagar, Exhibit 104 with Dayanagar 
and V2 with Hasnabad. 


Vi and V2 are taken together, as Lakshis- 
wari purported to create these endowments 
appointing Brojomoni shebatt. They were 
executed about the same time, namely, V1 
on the 26th Joistha 1230 and V2- on the 
80th Jovstha 1230. The endowment is in 
favour of the deity Radha Gobind which 
also appears to have been established about 
the same time. The thakur is in existence 
and has been located in a large thakurbart 
and its daily and periodical festivals have 
been conducted ever since. Separate ac- 
counts are kept in the name of the thakur 
and the sheva has been carried on by suc- 
cessive holders of the estate. Brojomoni got 
her name registered as shebait, see Exhibits 
E, E2 and U8. Brojomoni acquired other 
properties out of the income of the endowed 
properties in the name of the thakur and 
got her name. registered in respect of them 
as shebait. She paid revenue as shebatt and 
remained in possession as sach up to her 
death, which occurred in 1285 B. S. After 
her death Badan’s heirs kept those proper- 
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ties separate and treated them as validly en- 
dowed, as also the properties acquired out 
of their income. 

The originals of Vl and V2 have not 
been produced. Asita Mohan was called 
upon to produce the original of one of them, 
but did not, and certified copies produced 
by him were admitted. The sons of Sailen- 
dra Mohan had in fact called upon Asita 
Mohan to produce V1 and V2 and were 
ready to file certified copies upon non- 
production of the originals. We hold that 
Vil and V2 have been properly admitted 
and that they are genuine documents. 


It is to be noticed that Lakshiswari relin- 


.quished her management in favour of Bhu- 


baneswari by Exhibit 48 on the 26th Joistha 
1230, the same day she executed V1 in 
favour of Brojomoni, and four days later, 
namely, on the 30th Jotstha 1230, she dedi- 
cated further properties by Y2 in Brojo- 
moni’s favour as shebait. It is quite clear 
she, as manager or executor, had no authority 
to create such debutiers. It has been argued 
that these dedications were apparent and 
that in substance they were by way of pro- 
vision for Brojomoni, specially as the deeds 
provided that after Brojomoni’s death Bbu- 
baneswari was to succeed as shebait and 
after her the adopted son of Badan. It is 
no doubt capable of that inference, buf it 
is quite possible also that Brojomoni was’ 
pious minded and Lakshiswari thought her a 
fit and proper person to act as shebatt. No- 
thing has been placed before us to show that 
any fraud was contemplated. This has not 
even been suggested. 


It is quite correct that Lakshiswari had 
no legal power to create such endowments, 
but the subsequent successors to the inheri- 
tance did not question their validity prior 
to this suit. Nodoubt in the list of proper- 
ties made by thé Court of Wards during 
its management, these properties were in- 
cluded in a general list of properties be- 
longing to the estate, as also in the schedule 
to Exhibit T, but we find from Exhibits 
BBl and EE3, Radha Mohan applied as 
shebatt in 1881 to have the name of the 
thakur registered in respect of Dayanagar, 
Kutubpur ‘and Fatehpnr and it was so. 
ordered, i 
. Having regard to all the circumstances 
we hold that the “above _ properties were 
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debutter. We do not think we ought to, after 
this lapse of time, hold the endowments 
void. 


Sreedhurpur, Paharpur and portion of Kutub- 
pur.—These were purchased from the in- 
come of the other three. 


Exhibit N1 is the conveyance of Sree- 
dhurpur in favour of the idol represented 
by Brojomoni as shebatt, dated 6th Falgoon 
1237. 


Exhibits O and P (cated 3rd Joistha 1238 
and 28th Joistha 1239) are similar conveyan- 
ces of Paharpur and Exhibit Q, dated 27th 
Chaitra 1237, is a similar conveyance in 
respect of 74 annas of Kutubpur. : 

It is conceded by the appellants that 
our decision in respect of the other three 
will also govern these properties. We hold 
that they are debutter, 

The last one of the properties we have 
to deal with is 


Mohonpur.—Uakshiswari obtained this pro- 
perty as a gift from her father. See Exhibit 
Y, dated 25th Agran 1298. Exhibit R, dated 
l4th Kartik 1251, is the anumati-patra in 
favour of his widows executed by Kristo 
Kinkar. It also purports to assign 
Mohonpur as additional estate for the thakur 
Radha Gobind. The ekrar, Exhibit 45, of 
1272 executed by the widows in favour 
of Bhubaneswari and Radha Mohan contains 
a recital that Mohonpur is dedicated to 
the thakur and we find from Exhibit AA4 
that in 1287 Radha Mohan got the 
thakur registered in the Collectorate as 
proprietor represented by him as shebutt. 

We hold that Mohonpur is debutter. In 
fact ib has not been seriously contested 
that it is not. 


The sons of Sailendra Mohan have, 
however, submitted that as the income of 
the debutter properties exceeds the expenditure 
_ for deva sheva and inasmuch as large sums 
of money from the dera sheva fund have 
been shown to have been spent in Radha 
Mohan’s time in payment of his personal 
debts and expenses, as also for the 
maintenance of the daughters of Kristo 
Kinkar, we should hold that the above 
properties were only charged to the extent 
of the amount necessary for the sheva and 
the balance of the. income should be 
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declared divisible as secular property. The 
learned Subordinate Judge has found that 
the income of the debutter properties is 
roughly between Rs. 6,000 and Rs. 8,000 
and the expenses have been variously 
estimated between Rs. 3,000 and Rs. 5,000. 
It may be that there is a small margin 
left over, but as we find that there was 
a clear intention of creating the properties 
dzbutter and tbey were treated as such by 
the subsequent holders of the estate, 
although Radha Mohan appears to have 
spent some of the income on his personal 
account and also to have mortgaged 
Paharpur without mentioning that it was 
debutter property, we do not think it would 
be right to hold on the materials before 
us that the properties were not absolutely 
dedicated, but are merely charged with 
deva sheva expenses. All the documents 
show that these were genuine endowments, 
and intended to be absolute. 


The next question is as to the right 
of Asita Mohan and Sailendra’s sons to 
be treated as co-sharers. The learned 
Subordinate Judge has held against the 
latter, basing his judgment mainly on the 
ekrar executed by Radha Mohan, Exhibit 
13. He rightly holds that shkebattship can 
be held in shares and separate palas may 
be directed. Ordinarily the right to shebatt- 
ship of family deities goes by inheritance 
unless otherwise provided by the deed of 
endowment. The learned Subordinate Judge, 
however, seems to think that inasmuch 
as in the presence of the natural-born son, 
the adopted son is not competent to per- 
form the krityad’s and no specific mention 
is made in the ekrar in this case relating 
to the adopted son’s right to the shebaitship, 
Sailendra had no right to it, and sv 
Sailendra’s sons have no such right, When 
he is speaking of kri’yadis, he is referring 


collectively to deva krityas and pitri 
krityas, namely, the shevas and shrads. 
It is now settled law that as regards 


inheritance the adopted son holds in all 
respects the same position as an aurasa 


son, except in some special matters. Let 
us see if there are any specific rules 
excluding him from shebattship in the 


presence of the aurasa son, We find that 
in the presence of the aurasa son, the 
adopted son’s right to perform certain 
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shrads is cut down. If after adoption a 
natural son is born to the adopter, then 
the adopted son cannot perform the adya 
or first shrad, the twelve monthly shrads 
which follow, the stx-monthly and the 
anniversary shrad and the sapindt-karan 
(see Sarkar on Adoption—Tagore Law 
Lectures, 2nd Edition, page 388). Subject 
to this restriction, however, he can perform 
all the other shrads like the aurasa son, 
with this variation that the anniversary 
shrads have to be performed by him in 
the ekoddista form in honour of the 
deceased only and by the aurasa son in 
the parvana mode, in which a double set 
of three oblations are presented. So the 
‘aurasa son has a superior right in respect 
of pitri-matri krityas, but there is no such 
preference in respect of shevas or deva 
krityas. 5 
The learned Subordinate Judge has 
drawn an adverse inference against the 
adopted son inasmuch as no reference is 
made in the ekrar, Exhibit 13, to his 
having equal rights in the debutter properties, 
while there is such a reference to his 
succeeding to the secular properties. 


The passage in the ekrar runs thus:— 

“From this day the aforesaid adopted 
son has become entitled to all my pro- 
perties, moveable and immoveable, and to 
perform the services of the idols and all 
rites and ceremonies in connection with 
maternal and paternal ancestors. After 
my death, he shall perform the services 
of the deitiss and live in my ancestral 
residence at Punchthopi, and being vested 
in all my rights, and entitled to the ownership 
of these properties, he shall protect, enjoy 
and possess them by exercising the rights 
of sale and gift, and shall maintain all 
my rites and ceremonies. If by the blessing 
of God a son of my loins is born, both 
of them shall be equally entitled to all. 
the aforesaid moveable and immoveable 
properties which may be left by me, and 
the son born of my loins shall not be en- 
titled to claim a larger share in them, 
and if he does so, it shall be rejected.” 

In the second portion there is no refer- 
ence to the right to perform the service 
of the idols, but we are unable to agree 
with him in construing the silence into 
a denial of the right. The right has not 
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been expressly taken away, nor can it be 
said to have been taken away by implication. 
It is difficult to draw such an inference 
on the supposition that the adoptive father 
must be taken to have known , that the 
natural son has some superiority over the 
adopted son in respect of shrads, and his 
intention was accordingly to disqualify him 
from sharing the shevas, Such a conclusion 
is far-fetched. The learned Subordinate 
Judge also supports his decision on the 
ground that it appears from Narendra’s 
evidence that the question of debutter 
properties was discussed at the time of 
the adoption, and he says that because 
nothing is mentioned in the ekrar about 
them, it must be taken that Radha Mohan 
intended to- exclude the adoption in case 
of the birth of an aurasa son. This is 
based on the following passages in Narendra’s 
evidence which appears in hbis cross- 
examination — . 

“Q.—Was there any talk about the 
debutter properties at the time of the 
ekrar ? ; 

A.—Not at the time of the ekrar, but 
when the draft was being made. 

Q.—What was it? 

A.—Radha Mohan Babu proposed that 
in case he gets a natural-born son, he 
would have the right to perform the deva 
kirti and mitra ` kirti, that is, he did propose 
but notaccepted, neither inserted in the 
deeds. , 

Q.—Again I ask, was there any talk 
ed debutier properties ? (Objected 
to). 

A.—Radha Mohan Babu said he got the 
debutter properties and in case he gets a 
natural-born child, he would have control 
over the debutter properties, but it. was 
not accepted, but as it tantamounted 
to carving of the property, for good or bad 
reasons, I did not agree, and hence it was 
not inserted in the deed.” | 


It is quite possible that if there was a 
discussion at the time, and Narendra did not 
agree to Radha Mohan’s suggestion about 
the debutter properties, the matter was 
dropped and the law was left to take its 
own course. If it was settled that the 
adopted son was not to get it at all, Radha 
Mohan could have easily inserted in the deed 
that the adopted sôn would have no such 
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right in the presence of the aurasa son. 
- Neither of them has any interest in the 
debutter properties except as shebait, and it 
is quite conceivable that the adopter did not 
think it necessary expressly to provide for the 
contingency. 

We hold, therefore, that Sailendra’s sons 
are entitled to take eight annas in the pro- 
perties found by the Subordinate Judge 
and ourselves not to be debutter and that 
they are jointly entitled to rankas shebaits 
equally with Asita Mohan in respect of 
the properties found by both Courts as 
debutter. For convenience of the  shevas 
the properties are to be held under joint 
management, but the periods of the sheva 
may be divided into six-monthly palas or 
annual palag or in alternate years, as they 
_ may arrange between themselves, failing 
which liberty is given to them to take the 
direction of the Court. 

During the progress of the appeal we 
were informed that the parties had settled 
their disputes amicably and the matter was 
allowed to stand over for recording the 
settlement, subject to our sanction, as in- 
fants were involved. We regret that in 
spite of the advice of the learned Vakils the. 
settlement has fallen through. The estate is 
nct a large one and may be lost in this 
somewhat expensive litigation.  - 

Asita Mohan’s appeal fails in every respect 
and is dismissed with costs, 

The appeal of Nirode Mohan and others 
succeeds as regards their right to shebait- 
ship and we allow their appeal with half 
costs, ` 

Appeal No, 222 dismissed; Appeal No. 266 
partly allowed, 


MADRAS HIGH COURT. 
Seconp Crvi Arrear No. 239 or 1914, 
April 14, 1916. 
Present:—-Mr, Justice Sadasiva Aiyar and 
Mr. Justice Bakewell. 
SELAMBAYI—P ramtirr— 
APPELLANT 
VETSUS 
SANGU PANDITHAN AND oramrs—~ 
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Joinder of plaintiffs--Suit by co-owner in possession for 
injunction against trespasser, maintainability of. 

Per Curiam.—One of several co-owners who is in 
possession of property can maintain an action for 
injunction against an intending trespasser without 
joining the other co-owners as plaintiffs. [p. 147, col. 
2; p. 148, col. 1,1 

Per Sadasiva Aiyar, J.—Distinctions between ‘real’ 
and ‘personal’ actions known to English Law should 
not be introduced into Indian Courts, [p. 148, col. 1.] 

The rule as to several ‘heirs’ of a decoased owner 
taking as ‘one heir’ known to English Lawis not 
followed in either the Muhammadan or Hindu systems 
of Law. [p. 148, col. 1.] 

Ahmad Sahib Shutari v. Magnesite Syndicate Ltd., 29 
Ind. Cas 60; 28 M. L. J. 598; 2 L. W. 460; 17 M. L. T, 
387; Pateswari Pratap Narain Singh v. Rudra Narain 
Singh, 1 A. L, J. 543; A. W. N. (1904) 119; 26 A. 628, 
followed. 

Second appeal against the decree of the 
Temporary Subordinate Judge, Sivaganga, in 
Appeal Suit No. 64 of 1913, preferred against 
that of the Court of the District Munsif, 
Paramakudi, in Original Suit No. 710 of 1911. 

FACTS.—A woman belonging to the 
dancing girlcaste died, leaving behind her 
two daughters as her heirs and some pro- 
perty. One of the daughters took possession of 
ene item of property. Another person inter- 
fered with her possession. The present suit 
for an injunction was brought by her against 
the trespasser without making the other 
daughter, her sister, a party to the suit, 
The District Munsif decreed her suit, but on 
appeal the Subordinate Judge reversed the 
decree and set it aside on the ground that the 
other danghter was a necessary party to the 
suit and dismissed the suit altogether. The 
present appealis against that decree. 

Mr. K. S. Narayana Ayangar for Mr. O. 9, 
Venkatachariar, for the Appellant. 

Mr. M. A. Thirunarayanachariar, for the 
Respondents, 

JUDGMENT. 


Sapasiva Aryan, J.—Following Ahmad 
Sahib Shutari v. Magnesite Syndicate, Ltd. (1), 
I would hold that even if the plaintiff is not 
the sole owner of the plaint property, she is 
entitled to maintain her suit for an injunction 
against intending trespassers without joining 
her alleged co-owner or co-owners as parties, 
especially if she has been in sole actual 
possession, as found by the District Munsif, 
and was in such sole actual possession when 
the trespass was threatened. and when the 


suit was brought. Mr. Thirunarayanachariar 
7 (1) 29 Ind. Cas. 60; 28 M. L J. 598; 2 L. W. 460; 17 
M. L, T, 387. 
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for the defendants drew our attention to 
certain authorities Jaying down that one of 
several co-parceners who inherited the plaint 
property as co-heir cannot maintain what is 
known as a “real” action in English Law 
even against trespassers without joining his 
co-owners. In the first place, the present 
action for injunction is nota “real” action. 
In -the second place, I am not prepared to 
bring unnecessary distinctions between the 
rules of procedure in “real” and “ personal ” 
actions from the English Law into Indian 
Courts. Lastly, the rule as to several “heirs ” 
of a deceased owner taking as one “ heir” 
known to English Law is not, in my opinion, 
followed in either the Muhammadan or the 
Hindu systems of Law. 

I might also refer to the case of Pateswari 
Pratap Narain Singh v. Rudra Narain Singh 
(2), where it was held that one member of 
a joint Hindu family can maintain a suit in 


ejectment (a “real” action) against tres- - 


passers though he did not sue as manager of 
the family. 

I would, therefore, set aside the judgment 
of the lower Appellate Court which dismiss- 
ed the suit on the preliminary ground of 
non-joinder of parties, and direct that Court 
to re-hear the appeal presented to it and 
pass fresh decision; costs to abide. 

BAKEWELL, J.—The findings of the District 
Munsif are that plaintiff was in possession 
of certain property and defendants were 
trespassers thereon. On these findings, I 
think that plaintiff’s possession was sufficient 
to sustain her suit, and that -the trespassers 
should not have been allowed to raise any 
plea as to her title. 

I agree with the order proposed by my 
learned brother. 


Appeal allowed; Suit remanded, 
Vv. K.P 


(2) 1 A. L. J. 548; A, W N. (1904) 119; 26 A. 628. 
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ALLAHABAD HIGH COURT. 
First Civiz Appear No. 346 or 1914, 
February 25, 1916. 
Present:—Sir Henry Richards, Kr., ©hief 

Justice, and Mr. Justice Rafique. 
HIMMAT BAHADUR AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
VErSusS 
DHANPAT RAI—Derenpant— 


RESPONDENT, 

Hindu Law—Family settlement, when valid. 

A “family settlement” is valid in law if at the 
time it was arrived at there was abona fide dispute, 
bona fide settled by the members of the family. 
There is a great difference between a settlement 
of family disputes or even the screening of family 
scandals and yielding up property on a threat of 
litigation. It is reasonable that the former should 
bind the members of the family even though they 
may have been minors at the time. A. transaction of 
the other kind can at best only bind the parties to it. 
[p. 150, col. 1.] 

Where a baseless claim was pot forward to the 
property of a widow and the lady, in order to 
avoid being forced to litigation, consented to give 
the property to the claimant: 

Held, that under the circumstances the settlement 
was nota “family settlement” and the reversioners, 
who were not parties tothe settlement, were not 
bound by it. [p. 150, col. J.] 


First appeal from a decree of the Sub- 
ordinate Judge, Budaun. 

Dr. Sunder Lal and Mr. 
for the Appellants. ; 

Mr. B. E. O'Conor and Dr. Tes Bahadur 
Sapru, for the Respondent. 


JUDGMENT. 


Ricaarps, ©. J.—This appeal arises out of 
a suit for possession of landed . property con- 
sisting of a 20-bswas zemindarz share in 
Mauza Barsua, Muhal Dhanpat Rai. One 
Duli Chand left two sons, Munshi Nitya 
Nand and Munshi Bechei Lal. We arenot 
concerned with the branch of Munshi Be- 
chei Lal. Munshi Nitya Nand died in the 
year 1878 leaving him surviving a widow 
Musammat Mullo and two daughters Musam- 
mat Saraswati and Musammat Naraini. 
Musammat Naraini was married to the de- 
fendant Uhanpat Rai. She died in the year 
1889 in the lifetime of her mother. 
Musammat Saraswati died on the 25th of 
November 1902 leaving her surviving two 
sons who are the plaintiffs in the present 
suit. Musammat Mullo after the death of 
her husband executed a deed on the 15th 
of. December 1880 by which she gave a 
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2 ġ-biswas remindari share in this mauza 
to ker two daughters in equal shares. It 
is said (and probably correctly said) that 
she gave in a similar way other property 
to each of her daughters, worth about two 
lakhs, by other deeds. On the death of 
Musammat Naraini in the year 1889 Musam- 
mat Mullo and her daughter attempted 
to get back the property which had been 
given to Musummat Naraini. They were 
opposed by the defendant Dhanpat Rai, 
who made claim to all the property which 
had been in the possession of his wife. 
The result was that a submission to ar- 
bitration was entered into, a Pleader of the 
name of Munshi Baldeo Prasad was called 
in, he gave certain advice, and the end 
was that Dhanpat Rai executed a relinquish- 
ment of ell claim to the major portion of 
the property whilst Musammat Mullo and 
her surviving daughter admitted his claim 
to the property now in dispute. Subse- 
quently the property was formed intoa new 
mahal under the name of Mahal Dhanpat 
Rai. The plaintifs have now instituted 
the present suit in which they allege that 
they became entitled to the property upon 
the death of their mother on the 25th of 
March 1902, and that neither she nor their 
grandmother Musammat Mullo had any power 
to alienate the property. These allegations 
are met with the allegation, first, that Nitya 
Nand had made an oral Will in favour of 
his wife Musammat Mullo which authoris- 
ed her to dispose of the property as she 
pleased, secondly, that the suit was barred 
by limitation, and thirdly, that the arrange- 
ment on the death of Musammat Naraini 
was a family settlement which ought to be 
given effect to. ó 

As tothe first point about the Will, the 
Court below has entirely disbelieved the 
allegation. There cannot be the least doubt 
that the Court was right. This Will was 
alleged for the first time in the present litiga- 
tion. As tothe question of limitation false 
evidence was given as to the date of the 
death of Musammaé Saraswati. We entirely 
agree with the finding of the Court below 
that the lady died on the 25th of March 1902. 
There only remains for consideration the ques- 
tion of the alleged family settlement. The 
learned Subordinate Judge thought that the 
transaction should be treated as a family 
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settlement, and dismissed the plaintiffs’ suit. 
No doubt their Lordships of the Privy 
Council and this Court have always been 
ready to give effect to what isin reality a 
family settlement.” The case of Behari 
Lal v. Daud Husain (1) has been quoted, 
also the decision of their Lordships of the 
Privy Council in the case of Musammat 
Hiran Bibi v. Musammat Sohan Bibi (2). A 
careful perusal of both these cases will 
‘show that there was in each case a bona 
fide family dispute. We have to look into 
the facts of this case to see whether there 
was anything of the kind. Reading the 
deed of gift of the 15th of December 1880, 
which is a specimen of the manner in which 
Musammat Mullo gave over the property to 
her daughters, we think that the document, 
read as a whole, clearly shows that what 
the mother did was to accelerate the suc- 
cession of her two daughters. There is, 
however, nothing in the document which 
would lead us to think that she had any 
intention of doing anything more. On the 
death of Naraini, Dhanpat Rai made claim 
to everything that his wife had been in 
possession of. It seems to us almost impos- 
sible to believe that Dhanpat Rai really 
considered that he had any title to this 
property. In his evidence in the present 
case he makes a feeble attempt to suggest 
that he thought that his wife was possess- 
ed of two classes of property, namely, some 
that she had got from her mother as sêridhan 
and some which she had got as part of her 
father’s estate and that this was the dis- 
pute. We have only the bare word of 
Dhanpat Rai for the suggestion that his 
wife had two classes of property, unsupport- 
ed by any kind of documentary evidence. 
The defendant was not even born at the 
time of Nitya Nand’s death and could 
know nothing personally of the property 
he left. Not one of the witnesses who 
speak of the dispute allege that this was 
the dispute. It seems to us that the very 
highest at which the defendant’s case can 
be put is that he in the year 1889 put 
forward a baseless claim and the ladies, in 
order to avoid being forced to litigation, 


(1) 18 Ind Cas. 721; 11 A. L. J. 852; 35 A. 249. 
(2) 24 Ind. Cas, 30% 150. W.N. 929; 27 M, Ld, 
149; 1 L, W. 648. 
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consented to give him-the property in suit. 
It is said that this settlement was carried 
out at the suggestion of a respectable Pleader, 
No doubt it may have been very wise to 
advise the ladies to yield up property of 
small value sconer than have to incur the 
expenses and suffer the horrors of litiga- 
tion, bnat it does not follow from that that 
there was a bona fide dispute, bona fide 
settled by the members of the family. There 
is a great difference between a settlement 
of family disputes or even the screening 
of family scandals and yielding up property 
on a threat of litigation. It is reasonable 
that the former should bind the members of 
the family even though they may have been 
minors at the time. A transaction of the 
other kind can at best only bind the parties 
to it. The defendant has enjoyed the pro- 
perty ever since the year 1889. He has 
certainly got full consideration for all that 
he gave up on the death of his wife. 
There has no doubt been some delay on 
the part of the plaintiffs in instituting the 
present suit. But it appears from certain 
matters on the record that they have been 
engaged -in other litigation since the death 
of their mother. We think that the deci- 
sion of the Court below was wrong and 
that it would be very dangerous to hold 
that the parties could evade the law by a 
pretended dispute and family settlement. 

We allow the appeal, set asidethe decree 
of the Court below and decree the plain- 
tiffs’ claim with costs in all Courts. 

Appeal allowed. 


MADRAS HIGH COURT. 
First Crvin Appear No. 324 0r 1914. 
March 15, 1916. 
Present:— Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 


KUDAPA VENKAYAMMA, MINOR, BY HER < 


FATHER AND GUARDIAN MALLINA 
KRISTNAMMA—P taintirr—APPELLANT 
versus 
KRAKARLA NARASAMMA AND oTHERS—~ 
DEFENDANTS— RESPONDENTS, 

Hindu Law - Will, construction of—General canons 
of construction of Hindu Wills—Life-estate, creation of, 
with residue to persons unborn at testator’s death— 
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Legatees born before death of legatee for life, vesting of 
estate in—Hindu Bequests Validation Act (Mad, Act 
I of 1914), s. 2 (2), effect of, on antecedent Wills, 

The question of the construction of a Hindu Will 
has to be determined with reference to the terms 
of the document in each case, though, in arriving 
at the true meaning of the document, one must have 
regard to any general rules of construction that 
bear on this matter. [p. 15], col. 1.] 

One of the elements to be taken into consider. 
ation in construing a Hindu Willis that bequests to 
persons not born at the date of the testator’s death 
are void and that the testator must be presumed 
to have intended that only persons born at the date: 
of his death should take. [p. 151, col. 1.] 

Bhagabati Barmanya v. Kali Charan Singh, 10 Ind, 
Cas. 641; 38 C. 468; 15 C. W. N. 393; 9 M. L. T. 411; 21 
M. L. J, 387; 8 A. L. J, 483; 13 C. L. J. 484; 13 Bom. 
L. R. 375; (1911) 2 M. W. N. 295 (P. CO), referred to. 

The intervention of a life-estate before legacies to 
unborn persons are to take effect prevents the 
application of the general rule that only persons 
born at tho death of the testator were, intended to 
take. [p. 151, col. 2.] 

A residuary legatee born after the testator's 
death, but before the termination of the life-ostate, 
hasa vested interest in the property bequeathed, 
and his heirs are entitled to his share on his death 
occuring during the continuance of the life-interest, 
[p. 152, col. Li 

The language of clause 2 of section 2 of Madras 
Act I of 1914 is general and has the effect of 
validating dispositions which are to come into 
operations at a future date in accordance with the 
intention of the testator. [p. 15], col. 2.] 

The section means that if a testator intended 
that his disposition should take effect at a future 
date, and that date happened to be subsequent to 
the passing of the Act, then by virtue of the Act 
the ao would be valid and effective. [p. 151, 
col. 2. 

Appeal against the decree of the Subordi- 
nate Judge, Kistna at Elore, in Original 


Suit No. 3 of 1913. 


Messrs. V. Ramesam and P, Narayanamurthi, . 
for the Appellant. 


The Hon’ble Mr. S. Srinivasa Acyangar, 
Advocate-General, and Mr. B. Somayya, 
for the Respondents. 


This appeal coming on for hearing on the 
3rd, Gth and 7th March 1916, the Court 
delivered.the following 


JUDGMENT.—There are two questions 
arising in this appeal. The first relates to 
the construction of the Will Exhibit A, 
There can be no doubt that Subbanna, one of 
the sons of a daughter of the testator, acquir- 
ed a vested interest under the terms of the 
Will on the death of the testator. He lived 
for some time after the testator’s death, and 
then died leaving the plaintiff hiş 


Vol. XXXV] 


KUDAPA VENKAYAMMA Y. KAKARLA NARASAMMA. 


widow. It is argued on behalf of the plaint- 
iff that upon a proper construction of the 
Will, only such of the sons of the testator’s 
daughter would take as were born and living 
at the time of the testator’s death: and Mr. 
Ramesam relies for this construction upon a 
ruling of the Privy Council reported as 
Bhagabatt Barmanya v. Kali Oharan Singh 
(1). The question being one of construction, 
it has to be determined with reference to the 
terms of the document in each case, though, in 
arriving atthe true meaning of the document, 
one must have regard to any general rule of 
construction that bears on the matter. 

It is said that, because under the Hindu 
Law which governed Wills of the Hindus at 
the date of the Will in question, unborn 
persons would take no interest, therefore the 
testator must be presumed to have intended 
that- only persons that were born at the 
date of his death should take. No doubt 
that is an element to be taken into 
consideration, and we do not think that their 
Lordships of the Privy Council, in alluding to 
that factor in the construction ofa Will, meant 
to lay down anything further than that this 
fact is to be borne in mind in arriving at the 
true intention of the testator. The terms of 
the Will seem to be quite clear to show that 
not only the sons of the daughter of the 
testator born and living at the date of the 
testator’s death, but also others who may be 
born thereafter and existing at the periol of 
distribution, were intended to take. Here 
a life-estate in favour of the testator’s widow 
has been intervened, so that the property 
would not come into the possession and enjoy- 
ment of the residuary Jegatees until her 
death. The material passage in the Willis to 
this effect: “The whole of the remaining 
proparty consisting of immoveable pro- 
perty, etc., should be enjoyed with right by 
the son already born to my second daughter, 
Kndapa Chinna Gopanna, viz., Subbanna and 
by the male issues who may be born here- 
after to the said Chinna Gopanna,” The 
Will then goes on to provide for certain pay- 
ments to be made by the testator’s wife and it 
is only the residue that is left that is to go to 


(1) 10 Ind. Cas. 641; 38 C. 468: P. C.); 15 C. W. N. 
393; 9 M. L. T. 411; 21 M. L J. 387;8 A. L, J. 433; 13 
C. L. J. 434; 13 Bom. L. R. 875; (1911) 2 M. W.N. 
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the sons of the testator’s daughter. No good 
reason can be suggested why the testator 
should have intended to benefit only those 
sous of his daughter who might be born at 
the time of his death and not those who 
might be born thereafter and as I have said, 
the terms of the Will indicate the con- 
trary. If there was no intervening life- 
estate, the argument of the appellant 
no doubt would have force, but the fact that 
the life-estate intervened prevents the appli- 
cation of the general rule that only the 
persons born at the death of the testator were 
intended to take. 


The neat question arises upon the con- 
struction of the Madras Act I of 1914. The 
Act came into operation only in March 1914, 
and the respondents were born after the Act 
came into force. The Will itself was made 
long before the Act was passed. The question 
then is whether clause 2 of section 2 of that 
Act operates npon the dispositions of this 
Will. That clause says: “In the case of 
transfers infer vivos or Wills executed before 
the date of the Act, the provisions of this 
Act shall apply to such of the dispositions 
thereby made as are intended to come into 
operation ata time which is subsequent to 
such date: Provided that nothing contained 
in tbis section shall affezt bona file trans- 
ferees for valuable consideratiou in whom 
the right to any property had vested prior to 
the date of the Act.” The langiiage is 
general an3 has the effect of valiliting dis- 
positions which are to come into operation at 
a future date in accordance with the intention 
of the testator. What is argued on behalf of 
the appellant is that the testator cannot be 
said to have intended that his dispositions 
would be valid in favour of persons who were 
not in existence at his death. That is the 
very question we have already disposed 
of. Clause 2 of section 2 of the Madras 
Act I of 1914 means that if the tes- 
tator intended that his disposition should 
take effect at a future date and that date 
happened to be subsequent to the passing of 
the Act, then by virtue of this Act the dis- 
position would be valid and effective. The 
gift, therefore, to the respondents is valid. 
The result will be, thatthe plaintiff as 
widow of Subbanna is entitled to the widow’s 
interest in shares as Subbanna would, if liy- 
ing, have taken along with persons who might 
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be born to his mother at the time the distri- 
bution takes place. That is to say, the 
plaintiff as representative of Subbanna will 
be entitled to share equally with other sons 
of Subbanna’s mother (including the 6th de- 
fendant), who may be born before the death 
of Ist defendant. The Subordinate Judge 
has dismissed the plaintiffs suit altogether, 
on the ground that what was intended by the 
testator was that Subbanna and the other 
sons of the testator’s daughter who might be 
born at any time would take as members of 
a joint family, and as Subbanna died before 
his mother, he did not take anything or 
rather his interests survived to other sons. 
It is difficult to understand how sucha con- 
struction could be arrived at, and no attempt 
has been made to support it before us. 
Arpeal parily allowed. 
Nore.—The rest of the judgment is not material 
for the purpose of the report, —Ed. 
VRP. - 





ALLAHABAD HIGH COURT. 
Execcrion Seconp APPEAL No. 1186 
oF 1915. 

February 14, 1916. 
Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 
SAHEBZAD SINGH—Piantipr— 
APPELLANT 
versus 
LALSA SINGH AND orusrs—Derenpaxts — 
RESPONDENTS. 


Execution -—~Decree, mortgage—Rights of prior mort.* 


gagee veserved-—Decree, if capable of execution. 

A decree directed the sale of the right, title and 
interest of the judgment-debtor in certain specified 
immoveable property, with the further direction that 
the rights of the prior mortgagees of the specified 
property were reserved and exempted from the opera- 
tion of the decree. On an objection being taken to 
the execution of the decree on the ground that it 
was vague and incapable of execution: 

Held, that the decree was not vague and was 
capable of execution, [p. 152, col. 2; p. 168, col. 1.] 

Execution second appeal from a decree 
of the Officiating District Judge, Azamgarh. 

‘ Mr. Peary Lal Banerji, for the Appellant. 
- Dr, S. M. Sulaiman, for the Respondents. 
JUDGMENT. 

Picsorr, J.—This is an appeal by a decree- 
tolder whose application for execution has 
been dismissed by both the Courts below, 
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on a finding that the terms of the decree are 
so vague and uncertain asto make it incapable: 
of execution. The decree directed the sale 
of the right, title and interest of one 
defendant, Naik Singh, in certain specified 
immoveable property. It dismissed the sait 
as against certain other defendants and 
contained a further direction that the rights 
of these other defendants in the property 
specified werereserved and exempted from 
the operation of the decree. When execu- 
tion was sought, certain of these additional 
defendants took objections to the execution. 
Cne objection was that a certain grove 
speciGed in the petition of objections was 
not within ‘the operation of the decree, 
because it had been sold by Naik Singh 
prior to the passing of the decree- and was 
not in his possession at the date of the 
decree. To this the decree-holder replied 
that the objection was well founded, and 
that he did not desire to execute his decree 
as against this particular plot of land. 

Another objection taken was that a con- 
siderable portion of the property sought to be 
sold was in the possession of the objectors 
as mortgagees. To this the decrea-holder 
replied that the rights and interests of the 
mortgagees were expressly reserved under 
the decree, and that he only desired to exe- 
ente his decree subject to those rights. It 
does not seem that there was any question 
as to the extent of the rights of these 
mortgagees; but even if there had been, it 
was a matter which the Court conld ascertain 
and determine with precision in the course 
of its enquiry under Order XXI, rule 66, of 
the Code of Civil Procedure prior to the 
drawing up of the proclamation of sale. The 
Courts below have fortified their decision by 
a reference to the case of Muhammad Hasan 
Askari v. Niaz Husain (1). The reference 
seems only to illustrate the danger of 
interpreting one document (the deeree in the 
present case) on the strength of an 
interpretation put by the Court in another 
case on a document quite differently 
worded, that is to say, upon the decree in 
the case reported. The decree in the 
present erse might have been more happily 
worded, but it does not seem to be open to 
the objection taken to it. It is not too 


(1) 29 Ind, Cas, 218; 13 A. L. J, 428, 
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vaguely worded to be incapable of execution. 
On the contrary the decree-holder himseli 
was asking the Court to execute it after 
making due allowance for the objections 
taken by the opposite: party. We, therefore, 
accept this appeal and, setting aside the 
orders of both the Courts below, direct the 
case to be sent down, through the lower 
Appellate Court, to the Court of first 
instance, in order that it may be re- 
admitted to the file of pending execution 
eases and proceeded with according to law. 
The decree-holder is: entitled to his costs in 
all the three Courts. 


Appeal. accepted; Case remanded. 


COURT OF THE BOARD OF REVENUE, 


MADRAS. 
Revencr Revision Permios No. 4 or 1916, 
March 17, 1916. > 


Present: — Mr, Clegg, Ist Member. 
PENTACOTA GAREEBU—Putitioner 
versus 
PENTAKOTA PEDDARAYUDU 
—Coonrer-Petitioner. 

Madras Estates Land Act (I of 1908), ss. 181, 205 
— Application to set aride sale-—Deposit of smaller 
amount than required—Mistake—Information as to 

precise amount not available—Defect, whether fatal, 

Where a deposit of a sum approaching to but not 
being the exact amount required to set aside a sale 
was made under section 1381 (1) of the Estates Land 
Act, and under circumstances that the depositor 
could not ascertain the precise amount: 

Held, that the depositor was entitled to an order 
that the sale be set aside, and an order to that effect 
should have been passed under section 181 (2) of 
the Estates Land Act. [p. 158, col, 2.] 


Revenue revision petition against the 
order of the Collector, Vizagapatam, in R. 
P. C. No. 475 of 1915, dated the 20th July 
1915, . ` 


Mr, A. Visvanatha Iyer, for the Petitioner. 

Mr. N. Patanjali Sastry, for the Counter- 
Petitioner. 

JUDGMENT.—This is a petition to revise 
the order of the District Collector passed on 
revision under section z205 of the Estates 
Land Act. It is admitted that there was an 
irregularity in the District Collector’s pro- 
ceedings, inasmuch as the parties concerned 
were not heard before the order was passed 
cancelling the sale as required by section 205 
of the Act. i 

The sale was held on 25th February 1915. 
On the lst March 1915 the counter-petitioner 
applied to the Sub-Collector to cancel the sale 
under section 131 of the Act and deposited 
with that officer Rs. 160, the amount which 
he was told by the Sub-Collector to deposit, 
but at that time the counter-petitioner had 
no means of knowing the exact amount 
required under section 131 (1), and in fact 
the Sub-Collector himself had no exact in- 
formation as the sale records had not been 
received. by him from the Talug office. On 
receipt of the letter the Sub-Collector issued 
a notice to the connter-petitioner to deposit 
the difference Rs.7-7-3, but this notice was 
not personally served. Counter-petitioner 
alleges no knowledge of it until later when he 
again applied to the Sub-Collector, but it was 
then too late as sale certificate had been 
issued and possession transferred to the peti- 
tioner, the auction-parchaser. It is hardly 
likely he would have failed to pay this small 
balance if he was aware of the notice. The 
District Collector in his order says that he is 
not disposed to take advantage of a formal 
service of notice. It may be said that the 
counter-petitioner ought himself to have 
taken care to ascertain if anything further 
was still due, before the period of 30 days 
from the.date of sale expired, but under the 
circumstances, I do not think he can be much 
blamed, for ib was only from the Sub-Collec- 
tor that he could ascertain the exact sum 
and he would naturally expect information. 
I consider that the District Collector’s order 
was equitable and confirm it. 


Under section 131 (2) of the Estates Land 
Act the District Collector should have passed 
an order as required by section 815 of the 
old Civil Procedare Code (Order XXI, rule 


"93, of the present Code). He should now 


supplement his order by an order under that 
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provision, With this modification the peti- 
tion is dismissed. No order as to costs will 
be made. 

Petition dismissed, 


MADRAS HIGH COURT. 
Szconp Cryin Arrears Nos. 898 to 900 
or 1913. 

March 22, 1916. 

Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
CHUNDURY KRISHNAYYA, 
HAVING DIED, HIS WIFE AND LEGAL 
REPRESENTATIVE CHOUNDURY SITHAMMA 
— PLAINTIFFS — APPELLANT IN ALL 
VETSUS 
In S. A. No. 898 or 1913 

KORIPALLI RAJU AND OTHERS— | 
Derenpants Nos. 2, 17 AND 18—RESPONDENTS. 
IN S. A. No. 899 or 1913 
GADI SOMANNA AND OTHERS— DEFENDANTS 
Nos. 1 anp 3 TO 5 AND LEGAL 
REPRESENTATIVE OF THE 4TH DEFENDANT— 

RESPONDENTS. 
In 5. A. No. 900 or 1918 
KORIPALLI KOTAYYA AND ANOTHER— 
Derenvant No. l AND HIS LEGAL REPRESENTA- 


TIVE—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXII, 
rr, 1, 2, 19—Appeal—Death of guardian ad litem of 
minor appellant pending appeal—Fresh guardian not 
appointed—Decree against minor, validity of— Baecu- 
lion proceedings, appointment of guardian in—Sale in 
execution without objection, whether valid—Jurisdiction. 

The provisions of Order XXXII, rule 19, Civil 
Procedure Code, are imperative. [p. 156, col. 1.] 

A decree passed against a minor appellant who was 
not at the time represented by a guardian ad litem is 
void and all proceedings had thereafter are also void. 
The position is the same as if the minor was not party 

|, to the appeal. [p. 155, col. 2; p. 156, col. 2.) 

The subsequent appointment of a guardian ad litem 
in execution proceedings neither validates the decree, 
nor renders a, sale held in the course of the execution 
legal, and the sale conveys no title to the pur- 
chaser. [p. 155, col. 2; p. 156, col. 2.] 4 

The fact that a minor appellant’s interests were 
safeguarded by some of the defendants, whose defence 
was common with that of the minor, will not cure 
the defect of want of jurisdiction in the Court to sell 
the properties of the minor who was not properly 


represented on the record and as against whom the . 


decree was a nullity. [p. 156, col, 1.] 

Kamalakshi v. Ramasami Chetti, 19 M. 127; Shapurji 
Hormasji v. Manosseh Jacob, 4 Ind. Cas. 107; 34 B, 
374; 11 Bom. L. R. 1011; Venkata Chandrasekhara Raz 
v, Alakarajamba Maharani, 22 M. 187; Khiarajmal v, 
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Daim, 32 C. 206; 2 A. L. J.7l; 10. L, J. 584; 7 Bom. ~ 
L. R. l; 9 0. W. N. 201; 821. A. 23, Rashid-un-nisa v. 
Muhammad Ismail Khan, 3 Ind. Cas. 864: 31 A. 572; 
19 M. L. J. 631; 6 M. L. T. 279 (P.0.); 18 C. W. N. 
1182; 10 C. L. J. 318; 6 A. L. J. 822; 11 Bom. L. R. 
1225; 36 I. A. 168; Posumarlı Payidanna v. Ganti 
Lakshminarasamma, 29 Ind. Cas. 314; 28 M. L. J. 525; 
88 M. 1076; Dakeshur Pershad Narain Singh v. Rewat 
Mehton, 24 O. 25; Daji Himat v. Dhirajram Sadaram, 
12 B. 18; Hanuman Prasad v. Muhammad Ishaq, 28 : 
A. 187; 2 A. L. J. 615; A. W. N. (1905) 229, referred 
to. : 

Walian v. Banke Behari Pershad Singh, 20 0. 1021; 
30 I. A. 182; 7 0. W. N. 774; 5 Bom. L. R. 822, dis- 
tinguished. 

Bhagwan Dayal v. Param Sukh Das, 27 Ind, Cas. 
623; 18 A. L. J. 179; 37 A. 179; Moothetuth Kanari v. . 
Hari Shenoy, 34 Ind. Cas. 428;3 L. W. 301; (1916) 1 
M. W. N. 273; 19 M. L. T. 245, referred to. 

Purno Chandia Kumar v. Bejoy Chand Mahatap, 
18 Ind. Cas. 859; 18 ©. L. J. 18; 17 0. W. N. 549, 
followed. 


Second appeals against the decrees of the 
Court of the Temporary Subordinate Judge, 
Masulipatam, respectively, dated the llth 
November 1912, in Appeal Suits Nos. 279, 250 
and'489 of 1911, preferred against the decrees 
of the Court of tte Principal District Munsif, 
Tanuku, in Original Suits Nos. 270 of 1909, £65 
of 1910 and 270 of 1909, respectively. 

Mr. G. Venkataramiah, for the Appellant. 

Messrs. P. Narayanamurthiand V. Ramesam, 
for the Respondents. 


JUDGMENT. 


Moors, J.—The facts which have given 
rise to these appeals are as follows:—In 
execution of the decree in Original Snit No. 
759 of 1905 in the District Munsif’s Court 
of Tanuku obtained by one Gade Somanna 
against two minors, named Venkamma and 
Nagamma, and one Kotayya, the husband of 
the minor Nagamma, on a pro-note executed 
by Kotayya, the first defendant in the suit 
and the guardian of the minors, certain 
properties were sold and purchased in Court 
auction by the appellant. The decree in 
Original Suit No. 759 of 1905 was passed on 
20th April 1906. On 30th August 1906 the 
defendants preferred a joint appeal, Appeal 
Suit No. 291 of 1906, tothe Sub-Court, 
Ellore. At the time of the preseniation of 
the appeal the minors were represented by 
their maternal grandmother Salemma as 
guardian ad litem. Salemma, it appears, 
died on 24th September 1906, but this fact 
was not brought to the notice of the Court. 
On 6th March 1907 the Subordinate Judge 
of Ellore directed that the evidence of a 
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witness named Sitaramayya, who had been 
summoned by the defendants but had not 
been examined, should be taken by the 
District Munsif of Tanuku. On 19th June 
1907 the District Munsif returned the record 
to the Sub-Court, stating that no summons 
had been taken out to the witness and that 
tke defendants’ Vakil said that he had no 
instructions, The appeal was dismissed 
on 9th July 1907. On 12th September 1907 
the decree-holder transferred his rights under 
the appellate decree to one Sithayya. During 
the execution poceedings, Mangamma, the 
mother of the defendant Kotayya and the 
mother-in-law of cne of the minors, was 
appointed as guardian ad litem of the minors. 
The properties were sold in Court auction in 
February 1908 and the auction-purchaser took 
delivery on 20th August 1902. The appellant 
brought a suit, Original Suit No. 270 of 1509, 
in the Tanuku Munsif’s Court for the recovery 
of the lands which he had purchased in Court 
auction, alleging that the defendants had 
trespassed upon them and removed the crops, 
and obtained a decree. Theminors Venkamma 
and Nagamma also filed a suit, Original Snit 
No. 865 of 1910, for a declaration that the 
decree obtained in Original Suit No, 
769 of 1905 and the execution proceed- 
ings taken thereunder were not binding on 
them as they were not properly represented 
in the appeal, the guardian ad litem having 
died during the pendency of the appeal and 
that the decree in Appeal Suit No. 291 of 1906 
was obtained by fraud. The District Munsif 
held that the appellate decree was binding 
on the plaintiffs and dismissed the suit. On 
appeal the Subordinate Judge held that 
the decree which had been obtained against 
the minors who were not duly represented 
by a guardian was a nullity and that the sale 
and other proceedings taken in execution of the 
decree were void, and allowed the appeals 
against the decree in Original Suit No. 270 
of 1909 and Original Suit No. 759 of 1905. 


The learned Vakil for the appellant 
contends that the omission to geta next 
friend appointed for the minors was a4 
mere irregularity and did not nullify the 
decree, as the minors were effectually 
represented and their interests safeguarded 
by the first defendant, and that the minors 
were duly represented by a guardian ad 
litem during the execution proceedings and 
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that not having questioned the validity 
of the decree in Appeal Snit No. 291 of 1906 
during the execution proceedings, the minors 
were estopped from questioning its validity 
as against a bona fide purchaser for value. 

I think that the decision of the 
Subordinate Judge is right, and that no 


` gcardian ad litem having been appointed 


for the minors, the decree in Appeal Suit No. 
291 of 1906 is not binding on them, and 
the. sale which was held in execution of 
the decree must be regarded as void. 
The question is, J think, really concluded 
by the decisions of the Privy Council in 
Khiarajmal v. Daim (1) and Rashid-un- 
nisa v. Muhammad Ismail Khan (2). In 
the former case it was held that where 
a minor was sued without a guardian ad 
litem being appointed, the decree and Court 
sale which took place in execution of the 
decree were null and void, because in the 
absence of the proper representation of the 
minor, the Court has no jurisdiction at all, 
In Rashid-un-nrisa v. Muhammad Ismail Khan 
(2) the suit was brought to declare the nullity 
as against plaintiff of a sale in execution 
of a decree against a deceased person in 
which the minor plaintiff had been brought 
as the legal representative of the deceased 
judgment-debtor. In two instances, he had 
been represented by a woman who as 
such was not qualified to act as guardian 


ad litem, and in the third by another 
person whose interests were adverse. 
Their Lordships held that the plaintiff 


had never beer a party to any of those 
suits in the proper sense ofthe term. The 
latest case of this Court, Paswmart: Payidanna 
v. Gantt Lakskminarasamma (3), is to the same 
effect. Reference may also be made to 
Dakeshur Pershad Narain Singh v. Rewat 
Mehton (4), Hanuman Prasad v. Muhammad 
Ishaq (5) and Daji Himat v. Dhirajram Bada- 
ram (6). Order XXXII, rule 19, Civil Proce- 
dure Code provides that on the retirement, 
removal or death of a next friend, further 


(1) 32 0. 296; 2 A. L. J. 71; 10. L. J. 584; 7 Bom, 
L. R. 1; 9 C. W. N. 201; 32 I. A. 23. 

(2) 3 Ind. Cas. 864; 31 A. 572; 19 M. L. J. 63l; 6 
M. L. T. 279 (P. C.) 13 C. W. N. 1182; 10 0. L. J. 
318; 6 A. L. J. 822; 11 Bom. L. R. 1225; 36 I. A. 168. 

@) 29 Ind. Oas. 314; 88 M. 1076; 28 M. L, J. 525. 

4) 240. 25. 
(5) 28 A. 137; 2 A. L. J. 615; A. W.N. (1905) 229, 
(6) 12 B, 18, 
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proceedings shall be stayed until the 
appointment of a next friend has taken 
place. The provisions of the rule are 
imperative. The learned Vakil for the 
appellant relies on certain observations of 
their Lordships of the Privy Council in 
Wuliun v. Banke Behari Pershad Singh (7). 
In that case the mother of certain defendants 
appeared throughout the proceedings in the 
suit as their guardian; the Court admitted 
the plaint in which she was described as 
guardian and in the decree and execution 
proceedings, the Court so described her. 
Their Lordships held that the Court was 
bound. to appoint a proper person to act 
on behalf of a minor inthe suit, and that 
this rule should be strictly followed, but 
where the Court has by its action given 
sanction to the appearance of a person as 
such guardian, the absence of a formal 
appointment order is not necessarily fatal 
to the proceedings. This case is plainly dis- 
tinguishable from the present case. It 
is pointed ont that the minors and 1st 
defendant Kottayya, the husband of one of 
the minors, raised a common defence to 
the suit that the promissory note was 
not genuine: that they were represented 
by the same Vakil at the hearing of the 
appeal, and it is argued that their interests 
were duly protected, and that there is no 
sufficient reason for disturbing a judicial 
sale which was properly conducted. We 
cannotassent to this contention. No guardian 
for the minors having been appointed, they 
were to all intents and purposes not parties 
to the appeal at all. That being so, the 
Court has no jurisdiction to sell the 
properties of persons who were not proper- 
ly represented on the record, and as 
against them the decree and sale were a 
nullity. No explanation is offered as to why 
Kottaya omitted to intimate the death of the 
minor’s guardian to the Court and get a new 
guardian appointed. Tt is significant also that 
the minors’ -properties alone were sold in 
execution, and there is evidence that they 
fetched a very inadequate price. 


In the result the appeals fail and are dis- 
missed with costs, 


(7) 80 C. 1021; 80 1, A. 152; 7 C. W. N, 774; 5 Bom. 
L, R. 822 (P. C.) 
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Sapasiva Atyar, J.—I agree. Mr, G. 
Venkataramiah for the appellant is, no 
doubt, right in his contention that the case 
of an unrepresented minor plaintiff differs-in 
some respects from that of an unrepresented 
minor defendant [see Kamalakshi v: Rama- 
samt Ohetti (8) and Order XXXII, rule 2]. 


“The death of the next friend of a minor 


plaintiff does also not impose any duty 
on the defendant to apply to have a 
new next friend appointed though he has 
a right to do so [Order XXXII, rules (1) 
and (2)], whereas the death of a guardian 
ad litem imposes a duty on the Court itself 
to appoint a new guardian [Order XXXII, 
rule 11(2)]. Tt mightalso be conceded that 
minor defendants who are appellants stand 
in some respects in the position of plaintiffs 
and the guardian ad litem of minor defendants- 
appellants is, in some respects, in the position 
of the next friend of minor plaintiffs [ Shapurjt 
Hormasji v. Monosseh Jacob (9)]. But this is. 
not so in all respects and forall purposes; see 
Venkata Chandrasekhara Raz v. Alakarajamba 
Maharani (10), where ib was held that the 
guardian ad litem for the defendant in the 
lower Court is alone entitled to appeal and 
nobody else could, on the analogy of the next 
friend of a plaintiff, prefer the appeal without 
a proper appointment of himself as guardian 
by the Court after the removal of the original 
guardian ad litem]. On the question we 
have now to consider, namely, whether a 
decree passed in appeal against minor appel- 
lants (who were defendants) is valid with- 
out their having been legally represented, the 
above argument based on the difference in 
procedure in some respects between the cases 
of minor plaintiffs and minor defendants 
seems to me to be of no help [see also 
Bhaghwan Dayal v. Param Sukh Dass (11) and 
Moothetuth Kanari v. Hari Shenoy (12)). 
That execution proceedings took place under 
the decree (which is a nullity) without ob- 
jection by the guardianappointed in such 
proceedings cannot validate those pro- 
ceedings or the sale held under them, as 
the appointment of a guardian in executiom 
proceedings held without jurisdiction in res- 


pect of minors who were not parties to the 
(8) 19 M. 127. 
(9) 4 Ind. Cas. 107; 84 B. 374; 11 Bom, L. R. 1011, 
(10) 22 M. 187. 
(11: 27 Ind. Cas. 623; 13 A. L. J. 179; 37 A. 179 
(12) 24 Ind. Cas. 428; 3 L. W. 301; (1916) IM, W: 
N, 273; 19 M. L. T. 245, 
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decree is itself a nullity. The fact relied on 
by Mr, Venkataramiah (if itis a fact) that 
the Court.and the decree-holder were igno- 
rant of the minor appellants’ guardian’s 
death when the appeal .was argued and decid- 
ed, has.also no legal bearing or the ques- 
dion of-the validity or nullity of the decree 
see Purna Chandra Kumar v. Bejoy Chand 
Mahatap (13)]. 
Appeal dismissed, 


(18) 18 Ind. Cas. 859; 18 0. L. J. 18; 17 ©. W. N. 
549 A 


MADRAS HIGH COURT. 
APPEALS AGAINST OrDERS Nos. 32 AND 23 
or 1915. 
April 11, 1916. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 
In A. A. O. No. 82 or 1915 
MAHOMED SILAR SAHIB & Co. 
BY MAHOMED SILAR SAHIB 
—2ND DEOREE-HOLDER—PETITIONER— 
e APPELLANT 
A VETSUS 
NABI KHAN SAHIB — JUDGMENT-DEBTOR — 
COUNTER -PETITIONER—RESPONDENT. , 
In A. A. O. No. 33 or 1915 
MAHOMED SILAR SAHIB—2np DECRES- 


HOLDER — 2ND COUNTER- PETITIONER—-ÅPPELLANT ` 


VETSUS 
NABI KHAN SAHIB AND OTHERS-- 
.JUDGMENT-DEBTOR AND [st AND 3RD DECREE- 
HOLDERS— PETITIONER AND CounterR-Peti- 


TONERS Nos, 1 AND 3—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
1 (b), 2—Joint decree—Partners holding joint 
decree—Satisfaction of decree—Payment out of Court 
to some af decree-holdérs, whether amounts to satis. 
faction of decree. 

A. payment of the amount of a decree to two 
out of three joint decree-holders cannot be treated 
as a satisfaction of the decree even in part, unless 
it is admitted by the third decree-holder or unless 
it is proved that he and the -other two decree- 
holders to whom the money was paid, own separate 
and definite shares in the joint decree-debt. [p. 157, 
“ool. 2; p. 158, col. 1.] 

Periasami v. Krishna Ayyan, 12 M. L. J. 166; 25 M. 
431; Sultan Moideen v. Savalayammatl, 15 M. 343; 11 
M. L, J.-60, followed. | 

Lachman Das v. Chaturbhuj Das, 28 A. 252; A. W.N. 
(1906) 16; 3 A.-L. J. 49; Tamman Singh v. Lachhmin 
Kunwari, A.W. N. (1904) 22; 26 A. 318, distinguished. 
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Per Sadasiva Aiyar, J.—It is very doubtful whether 
two out of three partners can, in their individual 
capacities, legally claim definite shares in a particu- 
lar decree-debt belonging to themselves and the 
other partners jointly. [p 158, col. 1.] 

The right of two out of three partners to receivo 
on behalf of the partnership a partnership debt 
which has not merged into a decree has no beariug 
on the decision of the question whether, when tho 
partners have become decree-holdérs, two of them 
can receive the joint decree-debt. [p. 158, cols. 1 & 2.) 

Payment to one or more of joint decree-holders 
will bind the rest if they were constituted as agents 
by the latter, but the status as such agent must 
either appear expressly in the decree or should be 
expressly creuted after the passing of the decree, 
and cannot merely be inferred from the position of 
the payee as managing member of the joint Hindu 
family of the décree-holders oras one of several 
partners decree-holders. [p. 158, col. 2.] 


Appeals against the orders of the District 
Court, Guntur, in Execution Petition No. 7 
of 1914 and Execution Appeal No. 896 of 
1914 (in Civil Suit No. 282 of 1912 on the 
file of the High Court of Madras). 

Messrs. D. A. Govindaraghava Aiar and 
L. 'S. Veera Raghava Atyar, for the Ap- 
pellant. 

“Messrs. O. Madhavan Natr, 
Rau, H. Balakrishna Rau and 5, 
Ayar, for the Respondents. 


i JUDGMENT. 

OLDFIELD, J.—Reason has not been shown 
for dissent from the statement of the law by 
“Bhashyam Ayyangar, J., inPeriasamiv, Krishna 


K.. Naraina 
Duraisaumi 


` Ayyan (1) that “a paymentmade out of Court 


to one only of several joint decree- 
holders cannot bind the others, unless he was 


“also constituted by them an agent for the 


purpose ;” and, as explained by the learned 
Judge with reference to the case before him, 
the mere fact that one of the joint decree- 
‘holders is the managing member of the 
family consisting of the joint decree- holders 
will not empower him to give a discharge of 
the decree-debt without the concurrence of 
the remaining members. It has not been 
shown how any relevant distinction can be 
drawn between the position of a manager 
and that of a member of a partnership in 
this respect. The conclusion must, therefore, 
be against the validity of the payment to 
two out of the three partners pleaded by the 
judgment-debtor in this case. 

As the payment pleaded would not in any 
event be valid, it is useless to consider 


(1) 25 M. 431, 12 M. L. J. 166, 
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whether the lower Court should have enquir- 
ed whether it was made. 

The appeals must, therefore, be allowed 
and the lower Court’s order be set aside, 
Execution Appeal No. 358 of 1914 being 
dismissed and Execution Petition No. 7 of 
1914 being remanded for re-admission and 
disposal according to law. The judgment- 
debtor and lst and 38rd decree-holders will 
pay the costs of the 2nd decree-holder in this 
Court and in Execution Petition No. 7 in the 
lower Court. 

Sapastva AIYAR, J.—I think that payment 
of the decree amount to two out of three 
joint decree-holders cannot be treated as 
satisfaction of the decree even in part, unless 
it is admitted by the third decree-holder or 
proved that he and the other two decree- 
holders to whom the money was paid own 
separate and definite shares in the joint decree- 
debt. In Tamman Singh v. Lachhmin Kunwari 
(2) there was no dispute as to the shares and 
in Sultan Moideen y. Savalayammal (3) the 
distinct share due to the payee was proved 
and in both cases there was no dispute as to 

_the right of the payee to receive his separate 
share. The presentis a case where the right 
of the payees to receive their alleged shares 
is neither admitted nor proved. Iam very 
doubtful whether two out of three partners 
can in their. individual. capacities legally 
claim definite shares ina particular decree- 
debt belonging to themselves and the other 
partners jointly, such a decree-debt being only 
anasset out of the numerous partnership assets, 
1 think that they cannot make such a claim 
to own separate shares in a particular asset 

‘any more than a member of a joint Hindu 
family can claim to receive in his individual 
capacity (or give a valid discharge for) his 
share of a particular debt due by one of the 
debtors of the joint Hindu family which 
possesses numerous other assets. Neither a 
partner nor a member of a joint Hindu 
family can claim and receive a definite share 
in a particular partnership debt or family 
debt, as the case may be. The right of two 

‘out of three partners to receive on behalf 
of the partnership a partnership debt which 
has not merged into a decree, soas to bind 
the third partner, has no bearing on the 
decision of the question whether, when the 


three partners have become joint decree- 
(2) 26 A, 318; A. W. N, (1904) 22, 
(3) 15 M. 348; 11 M. L. J, 50. 


holders (and are not merely joint private 
creditors), two of them as such decree-holders 
can receive the joint decree-debt so as to 
release the judgment-debtor from liability 
in execution for even a portion of the 
decree-debt. Sir Bashyam Aiyangar’s judg- 
ment in Periasami v. Krishna Ayyan (1), 
in my opinion, establishes that one of 


the several joint decree-holders cannot 
receive his alleged share of the decree- 
debt, so as to enable the judgment- 


debtor to put forward a claim to enter 
satisfaction of that portion of the deeree 
unless the payee had been appointed by all 
other decree-holders as their agent. The 
status as such agent must either appear 
expressly in the decree or skould be expressly 
created after the passing of the decree, and 
cannot merely be inferred from the position 
of the payee as managing member of the 
joint Hindu family ofthe decree-holders or 
as one of several partners decree-holders. 
See also Lachman Das v. Chaturbhuj Das (4). 
I would, therefore, hold that even if the alleg- 
ed payment to the two partners of the ap- 
pellant was proved and was a real payment, 
it cannot have the legal effect of satisfying 
or adjusting the decree even in part and I 
would, therefore, reverse the order of the 
District Judge, dismiss the judgment-debtor’s 
application to enter satisfaction and direct 
the District Judge to pass fresh orders on the 
appellant’s execution petition according to 
law in the light of the above remarks. I 
also agree in the order proposed by my 
learned brother in respect of costs. 


Appeals allowed; Cases sent back, 
(4) 25 A. 252; A. W. N. (1906) 16; 3 A. L. J. 49. 


pap — 


ALLAHABAD HIGH COURT, 
Stamp REFERENCE. 
January. 22, 1913. 
Present:—Mr. Justice Tudball. 
TAJAMMUL HUSAIN KHAN-— 
DEFENDANT—APPELLANT 
versus 
MUHAMMAD HUSAIN KHAN— 
PLAINTIFF — RESPONDENT, 
Civil Procedure Oode (Act V of 1908,) s. 2 (2), O 
XXXIV, r. 6 —Decree—Appeal—Ad valorem Couwrt-fee, 
A. decree passed under Order XXXIV, rule 6, of the 
Civil Procedure Codé, 1908, is a decree within the 
meaning of section 2 (2) of the Code and a memo- 
randum of appeal against such a decree should be 
pie iw ad valorem on the amount deoreed. [p. 159, 
Co. 
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JAGANNATH PRASAD D, U, P, FLOUR AND OIL MILLS CO., LTD. 


Mr. 8. A. Haidar, for the Appellant. 

JUDGMENT.—This is a reference by the 
Taxing Officer. The facts are simple. A 
suit for sale was brought on the basis of 
a mortgage. The suit was decreed. One 
of the mortgagors paid off the amount of 
the decree. He then brought a suit for 
contribution against his co-mortgagors in 
. respect of the excess amount paid by 
him and future interest. He sought to en- 
force his ‘lien against the defendant’s share 
in the property and obtained a decree for 
sale. In execution of such decree the pro- 
erty was put to sale, but the debt 
remained unsatisfied. The plaintiff according- 
ly applied to the Court under Order XXXIV, 
rule 6, of the Code of Civil Procedure 
‘on the ground that the balance was legally 
recoverable from the defendant otherwise 
than out of the property sold. The de- 
fendant contested the matter and finally 
the Court granted the decree mentioned in 
Order XXXIV, rule 6. The defendant 
appealed to the District Judge from that 
decree, affixing an 8-annas stamp as Court- 
fee. His appeal was dismissed and he 
has come to this Court affixing a stamp 
of Rs. 2 as Court-fee on the memorandum 
of appeal. The office has reported that in 
the case of both the appeals, 7.¢., in the 
Court below and in this Court the memo- 
randum of appeal is insufficiently stamped, 
as Article 11 of the Second Schedule of 
the Court Fees Act does not apply. This 
Article refers to a memorandum of 
appeal when the appeal is not from a 
decree or an order which has the force 
of a decree. This Article clearly does not 
apply in the present case, ‘because the ap- 
peals both to this Court and in the Court 
below are from the decree passed under 


Order XXXIV, rule 6, of ‘the Code of 
Civil Procedure. A reference to that rule 
makes the matter perfectly clear. It runs 


as follows:— ‘Where the net proceeds of 
any such sale are found to be insufficient 
to pay the amount due to the plaintiff, if 
the balance is legally recoverable from 
the defendant otherwise than out of the 
property sold, the Court may pass a decree 
for such amount,” The appeal in the 
present case is from ‘a decree 
passed under this rule. The Code clearly 
and distinctly distinguishes between orders 
and decrees and “where the Code uses the 


word ‘decree,’ it does not meanan ‘order.’ 
It is quite clear that the order passed by 
the Court below, using the word in its 
loose sense, clearly falls within the definition 
of a decree’ in section 2 (2). It has con- 
clusively determined the rights of the 
plaintiff to recover the balance of the sum 
from the person and other property of 
the defendant. It seems to me that the 
matter is not open to question. In the 
present case the appellant has to make 
good a sum of Rs. 194.8 for the Court 
below as well as Rs. 193 for this Court, 
the said amount being calculated ad valorem 
on the amount decreed. I allow one month 
to the appellant tc make good the deficiency, 
Time allowed to pay deficient Court-fee. 


ALLAHABAD HIGH COURT. 


- First APPEAL FROM OrDER No. 180 or 1915. 


February 29, 1916. 
Present:—Mr. Justice Piggott and 
Mr, Justice Walsh. 
JAGANNATH PRASAD— Osiecror— 
APPELLANT 
versus 
U. P. FLOUR ayp OIL MILLS Co., Lrp.— 


Opposite Parry. 

Companies Act (VI of 1882), ss. 81, 125, 161— 
Contributory, liability of —Calls, unpaid, barred by 
time, if recoverable by ligquidator—Limitation Act 
(IX of 1908), Sch. I, Art, 112. 

Once a member of a company, which is being 
wound up, is upon the list of contributories, 
unless he succeeds in showing as against the 
liquidator that he should not have been put 
on the list of contributories, he is Hable for all 
those matters in respect of which he may be charged 
in the event of the company being wound up, that is 
to say, to the extent of his original share held in tho 
company which remains unpaid, he is liable to 
contribute to the assets of the company for payment 
of the debts due to creditors and the expenses of wind. 
ing up under section 61 of the Indian Companics 
Act, VI of 1882. [p. 160, col, 1.] 


When a Court makes calls from persons on the list 
of contribatories for the amount for which they are 
shown as liable in the list prepared by the liquidator, 
it is not the right of a company which is being enforc- 
ed by the liquidator but a statutory right of the 
creditors of a company to enforce against the contri- 
butories of an insolvent company through the 
Court the obligation which the shareholders took 
upon themselyes when they originally subscribed in 
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the event of insolvency subsequently overtaking the 
company, and the calls are recoverable although 
they have become statute-barred under Article 112 
of the Limitation Act and ceased to be recoverable 
debts by the company. [p. 160, col. 2.] 


First appeal from an order of the Officiat- 
ing District Judge, Cawnpore. 

Mr. Kailas Nath Katju, for the Appellant. 

Dr. Tej Bahadur apru, for the Respond- 
eut. 

JUDGMENT. 

Wars, J.—In our opinion this appeal 
must be dismissed. A question of principle 
has been raised apparently forthe first time 
in this Court, namely as to whether an 
unpaid call, due from a share-holder of a 
company, which has become statute-barred 
under Article 112 of the Limitation Act 
and has, therefore, ceased to be a recoverable 
debt by the company, may yet be recovered 
if at any date subsequent to its having become 
time-barred the company is wound up. That 
question really depends upon the nature of the 
liability ofa contributory and the provisions of 
the Indian Companies Act relating to winding 
up. We entirely agree with the contention 
put forward by the appellant’s Counsel that 
go far as the recovery of the original debt 
based upon calls made by the company 
which has become time-barred is cop- 
cerned, the liquidator has no higher 
right than the company. The company 
could not sue for these calls, no more can 
the liquidator. But the proceeding before 
us, as has been pointed out by the learned 
Counsel for the respondent is nots suit at 
all. What has happened is that in the 
performance of his duty the liquidator has 
put the appellant on the list of contributories. 
Once a member of the company is upon 
the list of contributories—unless he succeeds 
in showing.as against the liquidator that he 
shonld not have been put on the list of 
‘gontributories,—he is liable for all those 
matters in ‘respect of which he may be 
charged in the event of a company being 
wound up, that is to. say, to the extent of 


his original share held in the. company . 


which remains unpaid, heis liable to con- 
tribute +o the assets of the company for 
payment of the debts due to creditors and 
the expenses of the winding up under section 
61 of the Indian Companies Act No. VI of 
1882. Now it is necessary to refer to eec- 
tion 125 of that Act in order to ascertain 
the nature of that liability. Section 128 


provides as follows:—" ‘The liability of auy 
person to contribute to the assets of a 
company under this Act in the event of 
the same being wound up shall be deemed 
to create a debt accruing due from such 
person at the time when his liability com- 
menced, but payable at the time or respective 
times when calls are made as hereinafter 
mentioned for enforcing such liability.” 
Now itis quite clear that the contribution 
dealt with under section 61, whichis in 
itself a sort of correlative duty to the right 
which a shareholder has to have his liability, 
for any debtor expense of the winding up 
which the company may have incurred, limit- 
ed to the amount of his original subscription, 
is not in itself a debt. But the Act says 
that for the purpose of recovery the 
amount shall be deemed to be a debt 
payable at the time or respective times when 
calls are made, and section 151 gives a Court 
power to make calls from persons-on the list 
of contributories for the amount for which 
they are shown as liable in the list prepared 
by the liquidator; so that really it is not even 
the right of a company which is héing enforced 
by the liquidator. It is a statutory right 
of the creditors of a company to enforce 
against the contributories of an insolvent 
company through the Court the obligation 
which the shareholders took apon themselves 
when they originally subscribed in the event 
of insolvency subsequently overtaking the 
company. In our opinion the two decisions - 
in Sorabjt Jamsetjt v. Ishwardas Jugjiwandas 
(1) and Vaidiswara Ayyar v. Siva Subra- 
mania Mudaliar (2), referred to in the judg- 
ment appealed against, wereright, and were 
in accordance with the principles on which 
this question has always been considered under 
the English Law and ought to be followed by 
us. We dismiss this appeal with costs. 
Appeal dismissed, 
G 20 B. 654. 
2) 31 M. 66; 3 M. L. T. 250. 
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ALLAHABAD HIGH COURT. . 
OURIMINAL Reviston No. 813 or 1915. 
December 10, 1915. 
Present:—Mr. Justice Tudball and 
Mr. Justice Piggott. 


BHAWANI DAS—Arpricant 
VETSUS 
EMPEROR—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 195 
(1) (c) —“Offence committed by a party”, interpretation 
of—Abetment of forgery—Party to proceeding—Pro- 
secution without sanction, legality of. 

The expression “offence committed by a party” 
in section 195 (1) (c) of the Criminal Procedure 
Code is loosely used for “offence alleged to have 
been committed by a party,” and the provisions of 
the sub-section apply to the case of any person who, 
at the time when a Criminal Court is invited to 
take cognizance of the matter, can rightly be des- 
cribed as “a party to any proceeding in any Court” 
in which the document in qnestion has been pro- 
duced or given in evidence, that isto say, whois or 
has been a party to such proceeding. [p. 164, col. 1.] 

A person alleged to have abetted the forgery of a 
document cannot be prosecuted for the offence with- 
out the sanction of the Civil Court, if he was a party 
to the proceeding with respect to the document in 
that Court. [p. 163, col. 2. 

Semble—Once a Magistrate has taken cognizance 
of an alleged forgery, the person accused cannot be 
permitted to obstruct his proceedings by filing a 
civil suit on the basis of the document impeached, 
inasmuch as section 195 (1) (c) of the Criminal 
Procedure Code prohibits only the cognizance of 
an offence alleged to have been committed by a 
party ° a suit after he became such party. [p. 163, 
col, 2, $ 

Criminal revision from an order of the 
Magistrate, First Class, Agra. 


Mr. O. Dillon, Maulvi Shafi-uz-zaman, 
Pandit Shiam Krishna Dar and Munshi 
Benode Behari, for the Applicant, 


Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT. j 


Pragort, J.—This is an application iu revi- 
sion against the order of a Magistrate taking 
cognizance of a complaint filed by one Cheda 
Lal against the applicant BhawaniDas. The 
offence alleged against the latter is abetment 
of the forgery of a sale-deed, dated 27th 
June 1913, whereby Cheda Lal purported 
to convey certain property to one Het Ram. 

_On the same date Het Ram executed a mort- 
gage-deed, whereby he purported to borrow 
money from Bhawani Das on the security 
of this very property. Cheda Lal’s case is 
that he knew nothing about the sale-deed, 
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and that his signature to the same was 
forged by one Babu Lal. The question 
was raised in two separate suits filed in 
the Court of the Subordinate Judge, one by 
Cheda Lal and one by Bhawani Das. The 
latter did not affirm the disputed sale-deed 
to be genuine, but on the contrary claimed 
damages from Babu Laland Het Ram for 
having defranded him. The Subordinate 
Judge held that the deed wasa forgery and 
that Bhawani Das had been defranded. He 
gave appropriate relief to the latter as well 
as to Cheda lial, and he took proceedings 
under section 476 of the Criminal Procedure 


“Code against Babu Laland Het Ram. At 


the Sessions- trial which followed Bhawani 
Das appeared as a witness for the prosecu- 
tion. Babu Lal and Het Ram were convict- 
ed; but the Sessions Judge cannot have 
been satisfied with the evidence given by 
Bhawani Das, for he issued a notice calling 
on the latter to show cause why he should 
not be prosecuted for abetment, on charges 
framed under sections 467/471 read with 
sections 109/114 of the Indian Penal Code. 
In the meantime, however, Cheda Lal had 
filed a complaint before a Magistrate charg- 
ing Bhawani Das simply with abetment of 
forgery under sections 463/109 of the Indian 
Penal Code. The Magistrate has taken cog- 
nizance of this complaint, and his competence 
to do so is challenged by the present applica- 
tion. 

The question depends on the construction 
to be put on certain words in section 195 of 
the Code of Criminal Procedure. The essene 
tial words to be considered are: “No Court 
shall take cognizance..,..,..........ofany offence 
described in section 463 or punishable 


. under sections 471, 475 or 476 of the same 


Code (i. e, of the Indian Penal Code) when 
such offence has been committed by a party to 
any proceeding in any Court in respect of a 
document produced or given in evidence 
in such proceeding, except with the previous 
sanction or on the complaint, of such Court, 
or of some other Court to which such Court 
is subordinate,” 


` The case for the applicant is that the offence 
alleged against him in the complaint of 
Cheda Lal is an offence of the kind described 
in section 463 of the Indian Penal Code; 
that it was committed in respect of a docu- 
ment produced: and given in evidence in the 
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Court of the Subordinate Judge in two suits 
to each of which Bhawani Das was a party, 
and that no sanction has been granted or 
complaint made by the Subordinate Judge 
or by the presiding officer of any Court to 
which that of the Subordinate Judge is 
subordinate. As for the proceedings initiated 
by the Sessions Judge, they have not yet 
resulted in any definite order respecting the 
prosecution of Bhawani Das; moreover, the 
Court of the Subordinate Judge is not subor- 
dinate to that of the Sessions Judge- 

On behalf of the prosecution it is pointed 
out that the complaint against Bhawani 


Das is for abetment of forgery, and that this ` 


offence was completed before Bhawani Das 
became a party to any proceeding in the 
Court of the Subordinate Judge; hence it 
is contended that it cannot with propriety 
be described as an offence “committed by a 
party” to such proceeding. It may be noted 
further that Bhawani Das is nowhere alleged 
to have committed any offence punishable 
under section 471 of the Indian Penal Code 
in connection with the litigation in the 
Court of the Subordinate Judge. He did 
not set up the forged sale-deed as genuine 
in that Court; on the contrary, he denounced 
itas a forgery by which he had himself 
been defrauded. 


With regard to the actual wording of 
the sub-section under consideration, it does 
seem tome somewhat lacking in precision. 
To forbid a Court to “take cognizance” 
of an “offence committed by a party” is 
open to the criticism that no Court can 
decide whether an offence was committed 
or not, until afterit has taken cognizance. 
16 seems necessary, therefore, to read the 
word “committed” as equivalent to the 
expression “alleged to have been committed.” 
It then remains to be decided whether the 
words “by a party to any proceeding” refer 
to the date of the commission of the alleged 
offence, or to the date on which the allega- 
tion is brought to the notice of the Criminal 
Court invited to take cognizance of such 
commission. 

Tam not satisfied that this precise point 
is covered by any reported decision. The 
greater part of the case-law which has 
grown up around section 195 of the Code of 
Criminal Procedure is devoted to the elucida- 
tion of sub-clause (b) of clarse (1) of the 
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aforesaid section. This relates to certain 
offences “committed in,. or in relation to, 
any proceeding in any Court,” butin sub- 
clause (c), which is now under consideration, 
there are no words equivalent to the expres- 
sion “or in relation to” in sub-clause (b). It 
would, I think, be easy to refer to a number 
of cases in which the point now in question 
has been assumed, or decided by implication, 
in a sense favourable to the present appli- 
cant. I may refer to the case of Giridhari 
Marwari v. Emperor (1), where it was 
obviously conceded, on behalf of the prosecu- 
tion, that a person who first gets a document 
forged and then institutes a suit upon it, 

cannot he prosecuted for any offence in 
respect of the said document without the 
sanction of the Court in which the suit was 
instituted. I note also the case of Emperor 
v. Raja Mustafa Ali Khan (2), because this 
case would seem to have been put forward 
in the Court below on behalf of the prosecu- 
tion. It seems to me by implication strongly 
in favour of the applicant’s contention, that 
sanction is required in the present case. 
The complaint before the Oudh Court was. 
one of forgery in respect of a document 
which a Civil Court had declared to be a for- 
gery in a suit instituted by the complainant. 
The person accused had made no use of the 
document in the Civil Court; he had in fact 
declined to defend the civil suit or to produce 
the document. The plaintiff had obtained his 
declaration on the basis of a certified copy pro-- 
duced assecondary evidence. Thelearned J udges 
held that no sanction was necessary because 
the document itself had never been produced 

or given in evidence in the Civil Court; they 
obviously never thought of holding that 


‘Sanction was not required because the com- 


plaint was in respect of an offence of forgery 
which had been completed before the 
accused person became a party” to the civil 
suit. There is a Bombay case which is 
some authority on the other side, namely, 
that of Noor Mahcmad Oassum v. Katkhosru , 
Maneckjee (8). There a certain cheque had 
been forged and used as genuine in a sale 
transaction. It was subsequently produced and 


(1) 12 C. W. N. 822; 80. L. J. 73; 8 Cr. L. J. 51. 
(2) 8 O. C. 313; 2 Cr. L, J. 653. 
(3) 4 Bom. L, R. 268. 
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relied upon as genuine on behalf of the dofend- 
ant in a civil suit. The successful plaintiff in 
this suit then filed a complaint against the de- 
fendant, not in respect of the forgery of the 
cheque, nor yet in respect of the use made of 
it in the Civil Court, but simply in respect 
of the use made of it in the sale transaction 
which preceded the institution of the civil 
suit. Objection was taken that the Chief 
Presidency Magistrate could not take cogniz- 
ance of this complaint without the sanction 
of the Civil Court. The Magistrate clearly 
thought that his cognizance ought not to be 
barred, but doubted whether the words of 
section 195 (1) (e) of the Code of Criminal 
Procedure were not wide enough to cover 
the case. 
Court the question “whether in the event of 
an offence punishable under section 471 of 
the Indian Penal Code being made out in 
a complaint, the use complained of being 
prior in date to the use of the document in 
question in evidence in a Civil Court, the 
sanction of such Court is necessary under 
section 195 {1) (c), Criminal Procedure 
Code, before a Criminal Court can take 
cognizance of such offence.” The learned 
Judges who sat to determine this reference 
did not discuss the wording of the sub-section, 
or refer to any authorities. They intimated 
their opinion that the question referred to 
them must be answered in the negative, and 
laid down the general principle that sanction 
to prosecute for an offence under section 471 
of the Indian Penal Code is not necessary in 
respect of a use made outside the Court. 


There is one case of this Court which is 
strongly relied on by the prosecution and has 
been accepted by the Magistrate as suffi- 
cient authority for his action in taking 
cognizance of Cheda Lal’s complaint. This 
is the case of Lalta Prosad v. Emperor (4). 
The facts of that case are not fully apparent 
from the report or from the ‘record filed in 
this Court. I am inclined to think that the 
Magistrate had actually taken cognizance of 
the alleged offence before the person accused 
brought the matter into the Civil Court. 
This is the sense in which the ruling has 
been understood by Mr. G. P. Boys in his 
commentary on the Code of Criminal Proce- 


(4) 17 Ind. Cas. 799; 84 A. 654; 10 A. L, J. 235 13 
Cr. L. J. 863. g 


INDIAN GASES. 


He referred to the Bombay High. 


163 


dure. I should not feel the slightest hesitation 
in holding that once a Magistrate had taken 
cognizance of an alleged forgery, the person 
accused could not be permitted to obstruct 
his proceedings by filing a civil suit on the 
basis of the document impeached. Cogni- 
zance having been validly taken, the 
Magistrate’s jurisdiction could not be ousted 
by subsequent proceedings before a Civil 
Court. I think, however that the learned 
Judge who decided this case was obviously 
inclined to hold, and did in substance hold 
that section 195 (1) (c) of the Code of Crimi- 
nal Procedure must be understood as prohi-: 
biting only the cognizance of an offence 
alleged to have been committed by a party 
to a suit after he became such party. 


The present application has in fact been 
referred to a Bench of two Judges in order 
that the point may be further considered. 
The interpretation sought to be put on 
section 195 (1) (c), on behalf of the prosecu- 
tion in the present case, does not seem to me 
to follow inevitably from the wording of the 
section or to be consistent with its apparent 
purpose. Snub-sections (a) and (b) of 
section 195 (1) are intended to restrain 
private individuals from coming forward to 
demand the punishment of certain offences 
against the lawful authority of public 
servants, or the administration of public 
justice, except under the authority of the 
public servant or the Court of justice concern- 
ed. The Legislature has seen fit, in sub-clause 
(c), to extend this prohibition to a certain 
limited class of offences not exactly ejusdem 
gensris with either of the above. Yetitis clear 
that when a party to a civil snit forges a 
document for the purpose of that suit and 
then produces it in support of his claim, he 
has committed an offence punishable under 
section 193 of the [Indian Penal Code, and 
for these offences he cannot be prosecuted 
without the sanction of the Court. It woald 
be something of an anomaly to maintain this 
prohibition, and yet to permit a prosecution 
without any sanction for the graver offences 
of forgery and of using as genuine a forged 
document. Mereover, the Legislature 
doubtless intended to prevent the possibility 
of any such scandal to the administration of 
justice as is generally understood to have 
occurred in the historical case of the prosecu- 
tion for forgery of the Maharaja Nand Kumar 
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(Nuancomar). It was not considered proper to 
leave it open to the defendant in a, civil 
suit to carry the question of the genuineness 
of the plaintiff’s document of title before a 
different tribunal by instituting a prosecution 
“ against the plaintiff, alleging him to have 
forged the same, or to have made use of it 
knowing it to be forged. If the Legislature 
had seen fit to limit the prohibition to the 
prosecution without sanction of “a party 
to any proceeding pending in any Court in 
respect of a document,” etc., there could have 
been no serious doubt as to the meaning of 
the words; but the prohibition would have 
ceased to be effective as soon as the suit was 
decided. It may well bs that this was 
considered practically inconyenient, in view 
of the possible filing of an appeal after 
prosecution had been instituted. Or it may 
hava been thought advisable, as already 
suggested, to make the prohibition, as against 
parties toa proceeding in a Civil Court, 
co-extensive with the prohibition in respect 
of the offence of fabricating false evidence 
already embodied in section 195 (1) (b). 
At any rate, I am decidedly of opinion that 
_ the Legislature employed the words “offence 
committed by a party to any proceeding” 
with reference, not to the date of the 
commission of the alleged offence, but with 
reference tothe date on which the cognizance 
of the Criminal Court was invited. The 
argument that an offence cannot with pro- 
priety be said tohave been committed by a 
party to a proceeding on a date anterior to 
the institution of such proceeding, seems to 
me to lose much of its force when the point 
is clearly grasped that the expression 
offence committed by a pariy” is loosely 
used for “offence alleged to have been 
eommitted by a party.” To my mind the 
provisions of the sub-section under considera- 
tion require to be interpreted as applying 
to the case of any person who, at the time 
when a Criminal Court is invited to take 
cognizance of the matter, can rightly be 
described as “party to any proceeding 
in any Court” in which the document 
in question has been produced or 
given in evidence, that is to say, who is or 
has been a party to such proceeding. It 
does not appear to me that this interpretation 
does any real violence to the language of 
the sub-section and I am confident that it is 
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in accordance with the general practice 
of the Courts. 


The only case about which I have felt any 
difficulty is the Bombay case of Noor Mahomad 
Cassum v. Katkhosru Maneckjee (8), to 
which I have already referred. The decision 
in that case is unsupported by reasoning, 
and it is impossible to say with 
certainty what view the learned Judges 
intended to take of the provisions of section 
195 (1) (c), Criminal Procedure Code, as a 
whole. I feel the strongest possible doubts 
as to whether they would have accepted 
the general proposition contended for on 
behalf of the prosecution in the present case. 
Had they taken this view they might well 
have informed the Chief Presidency 
Magistrate that no offence anterior in date 
to the institution of a certain proceeding 
could with propriety be said to have been 
committed by a party to that proceeding. I 
incline to the opinion that they had present 
to the minds some such analogy, as I have 
myself suggested, between the prohibition 
with regard to the manufacture or use of 
false evidence in sub-section (1) (b) and the 
extension of that prohibition to major 
offences in sub-section (1) (e). They were 
trying to distinguish between offences commit- 
ted by “a party to any proceeding” in respect 
to the said proceeding and any offence which 
he may have committed in the course of a 
transaction wholly independent of that pro- 
ceeding. Personally I doubt if this case was 
rightly decided, and I incline to the opinion 
suggested by the Chief Presidency Magistrate, 
that the wording of section 195 (1) (c) was 
“wide enough” to cover even the case which 
was then before the Court. If it were at- 
tempted to apply any such a distinction to the 
facts of the present case, then the necessity or 
otherwise for sanction would have to depend 
on whether or not the prosecution was in a 
position to prove that Bhawani Das, at the 
time when he abetted this forgery, intended 
that the document should be produced 
or given in evidénce in the subsequent civil 
suits. The distinction seems to me too fine 
for practical application and to involve read- 
ing into the provisions of the sub-section 
words which are not there. 


I would, therefore, allow this application 
and set aside the order of the Magistrate 
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taking cognizance of the complaint filed by 
Cheda Lal. 


TopBALL, J.—I concur, 


By tay Court.—The application is allowed 
and the proceedings against Bhawani Das in 
the Magistrate’s Court are quashed. 


Application allowed; Proceedings quashed. 


MADRAS HIGH COURT. 
Criminal Revision Cass No. 788 or 1915. 
(Case Rererrep No. 36 or 1915.) 
April 5, 1916 
Present:—Justice Sir William Ayling, Kr., and 
Mr. Justice Napier. 

In re BOB DORE—Accousep. 

Indian (Foreign Jurisdiction) Order in Council, 1€02 
—Government of India Notifications No. 630 I-B, dated 
19th March 1912, and No.722 D, dated March 1918 
—Criminal Procedure Code (Act Vof 1898), ss. 36, 
443, 446, Sch ITI, els. Gii) and (v) — District Magistrate 
of Civil and Military Station of Bangalore, powers of, 
with reference tu European British subjects — Ordinary 
powers, meaning of. 

The combined effect of Notifications No. 660 I-B, 
dated 19th March 1912, and No. 732 D, dated March 
1913, of the Government of India nnder the Foreign 
Jurisdiction Order in Councilis to investthe District 
Magistrate cf the Civil and Military Station of 
Bangalore, with teference to European British subjects, 
with all the powers exercisable under the Criminal 
Procedure Code by a District Magistrate not limited 
by the special provisions applicable to European 
British subjects. He, therefore, has power toiry a 
European British subject and sentence him to a term 
not exceeding two years. [p. 166, col, 2.] 

Tn re W. B. Lawrence, 9 Ind. Cas. 265; 9 M. L. T. 
322; (1911) 2 M. W. N. 199; 12 Cr. L. J. 42; 24 M. 
346, applied. 

The expression ‘ordinary powers’ in Notification 
No. 680 I-B has reference to section 36, Criminal Pro. 
cedure Code, and does not mean the general powers 
of a Magistrate under the Code. [p. 165, col, 2.] 


Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate and 
Justice of the Peace of the Civil and Military 
Station of Bangalore, in his letter No. 4714, 
dated the 29th October 1915. 

Mr. J. C. Adam, for the Government, 
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ORDER.—The question referred to us by 
the District Magistrate of Bangalore is whe- 
ther he has exceeded his powers in awarding 
a sentence of six months’ rigorous imprison- 
ment to a European British subject in 
Criminal] Case No.7 of 1915, his view being 
that as a Justice of the Peace, he can only 
pass a sentence of imprisonment for three 
months, in which case the sentence passed 
by him for six months would be illegal. 

This view is evidently founded on the langu- 
age of section 446 of the Criminal Procedure 
Code, which limits the powers of a Justice 
of the Peace to passing a sentence on a 
European British subject to a term of three 
months. We have had considerable difficulty 
in ascertaining the powers of the District 
Magistrate of Bangalore in respect of a 
European British subject. The Public 
has invited our attention to the 
history of the various Notifications and we 
are satisfied that there are only two Notifica- 
tions at present in force, namely Notifica- 
tion No. 680 I-B of the 19th March 
1912 and Notification No. 732 D of March 
1913. Notification No. €80 directs “that 
any Justice of the Peace in or for any country 
or place beyond the limits of British India 
shall have, in regard toa European British 
subject, all the ordinary powers which may 
be conferred on a Magistrate of the first 
class under the Code of Criminal Procedure, 
and, in addition, all the powers which may 
be conferred ona Magistrate ander sections 
1&6 and 190 of the said Vode”. The term 
‘ordinary powers which may be conferred ” 
has reference to section 86 of the Code 
[vide Loghan v. Romer (1)] and does not 
mean the general powers of a Magistrate under 
the Code. The “ordinary powers” are speci- 
fied in the Third Schedule and are to be found 
in clauses I, II and III of that Schedule. They 
do not include powers to try European British 
subjects, that power being reserved under 
clause V, sub-clause 15, to the District Magis- 
trates. It istrne that Mr. Cox is a District 
Magistrate but theseordinary powers conferred 
by the Notification are only incorporated by 
reference from the Code and it is not open 
to us to look at any part of the Schedule 
other than that containing the ordinary 


(1) 12 Ind. Cas. 303; 34 M, 343; (1911) 2M, W, N 


“196; 12 Cr, L. J. 535; 
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powers specially made applicable. The 
powers which may be conferred on a Magis- 
trate under section 186 are powers with 
reference to offences ccmmitted outside the 
Jocal limits of his jurisdiction and those under 
section 1$Qare powers to take cognizance of 
offences for which he may iry or commit for 
trial. But these powers do not enable him 
to try or commit for trial any European 
British subject, such power being given by 
sections 443 and 446 which are not included 
in the Notification. The other Notification 


No. 732 is a quast-:tatutory Notification 
in exercise of the powers conferred by 
the Tndian (Foreign Jurisdiction) 


Order in Council, 1902, applying a large 
body of enactments in force in British India 
to the Civil and Military Station of Banga- 
lore, over which, although-outside the limits 
of British India, the British Government 
has, by treaty, jurisdiction exclusive of that 
of the Government of Mysore. No Indian 
statute applies to the Civil and Military 
Station, the legislative power being exercised 
under the Indian (Foreign Jurisdiction) Order 
in Council above referred to. This Notifica- 
tion applies ihe Ccde of Criminal Procedure 
of 1898 to the Station subject to four excep- 
tions, the fourth being “nothing in this Code 
as applied shall be deemed to apply to pro- 
ceedings against European British subjects,” 
etc. If this matter were res integra, we should 
be unable to find any power to apply the 
Code or any portion of it to a European 
British subject, for that seems to us to be 
the plain meaning of the words; and that 
being so, there would be, in the District 
Magistrate, uo nower to try a European 
British subject at all, the earlier Notification 
quoted kaving, as already pointed out, not 
given the power. We are, however, relieved 
from the necessity of holding this, as the 
matter bas been considered by a Full Bench 
of this Court which has arrived ata conclu- 
sion which we think binds us, although on 
a different Notification. The decision is 
In re W.B. Lawrance (2). The District 
Magistrate of Bangalore had refused to take 
cognizance of an offence against a European 
British subject on the ground that Notifica- 
ticn No. 2668, which applied the Criminal 


(2) 9 Ind. Cas, 255; 9 M. L, T. 322; (1911) 2 M. W, 
y- 199; 12 Cr. L. J, 42; 34 M. 346, 
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Procedure Code to the station, exempted 
European British subjects from its operation 
and the Full Bench had to consider the 
proviso, which is in exactly the same terms 
as that in the present Notification No. 732 
D. They held that although in terms it 
did not apply the Code, still it must be read 
as reproducing the effect of an earlier Noti- 
fication of the Ist March 1883, which applied 
the whole Code with the exception of so 
much of the Code as applies to European 
British subjects. It is obvious from the 
language used by the Full Bench that they 
thought the difference in language of the 
later Notification was due to inadvertance. 
The earlier Notification made a European 
British subject subject to the general powers 
of the District Magistrate over all British 
subjects and the Full Bench decided to read 


. the latter Notification as having the same 


effect. The Notification we have now to 
construe is in the same terms and we are 
bound to apply the same reasoning. We, 
therefore, hold that the District Magistrate 
has with reference to European British 
subjects all the powers under the Code of 
a District Magistrate not limited by the 
special provisions applicable to European 
British subjects. He, therefore, has power 
totry a Huropean British subject and sen- 
tence him to a term not exceeding two 
years. We think it right to express our 
surprise that after the decision of this 
Court in January 1911 pointing out the 
diffculty created by the language used in 
Notification No. 2668 a fresh Notification 
should have been issued in exactly the same 
terms. The papers will be returned to the 
District Magistrate. 
Reference answered im the affirmative. 
V.R P. T 
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BHAGWAT SARAN MISIR U. EMPEROR. 


ALLAHABAD HIGH COURT. 
Ornar Revision No. 23 or 1916. 
March 11, 1916. 

Present:—Sir Henry Richards, Kr., 
Chief Justice. 

BHAGWAT SARAN MISIR anD 
OTHERS— AFPLICANTS 
versus 
EMPEROR—Responpent. 

Penal Code (Act XLV of 1860), s. 378—~Theft— 
Defence—-Legal right—Dishonest action. 

It is not a sufficient defence toa charge of theft 
for the acoused merely to assert that he thought 
that he was acting within his legal rights. But if 
a Court finds that a person charged with theft was 
bona fide acting on what he supposed to be his legal 
rights, and was not acting dishonestly, the Court 
should not convict him 

Criminal revision from an order of the 
Magistrate, First Class, Gorakhpur. 

Mr. W. Wallach, for the Applicants. 

Mr. R. Malcomson (Assistant Government 

Advocate), for the Crown. 

JUDGMENT.—In this case the four accus- 
ed have been convicted of theft and sentenc- 
ed to pay fines. The accused come to this 
Court in revision, contending that their con- 
viction was wrong in law. The principal 
accused isa zemindar and the complainant 
was or had been a tenant of his. There 
had been disputes between them, which had 
‘been settled by the signing of an agreement 
by which the complainant undertook to build 
a house and to go and reside there within a 
certain time; whilst, on the other hand, the 
zemindar agreed to leave him certain fields. 
The agreement also provided that if the 
house was not built, then the zemindar should 
be at liberty to eject the complainant under 
the Tenancy Act or in any other way he 
thought fit. The complainant never built 
the house, and there were further disputes 
between them in consequence. The allega- 
tion is that the accused (i. e., the zemindar 
and his servants) cutand took away the 
crops of the complainant. A perusal of the 
record clearly shows that there was a good 
deal to be said for both sides. The District 
Magistrate says in his judgment (confirming 
the conviction): “It seems certain that the 
tenant sowed the crops of some of the fields at least 
which the appellants cut and took away.” 
A perusal of the record shows that the learned 
Magistrate tried the case as a civil case. 
He has carefully gone through the evidence 


INDIAN CASES. 


167 
ya $ te 
and finds that some of the crops belonged 
to the complainant, but a perusal of the 
judgment also shows that the learned 
Magistrate had not very slearly before his 
mind the great importance of seeing whether 
or not the zemindar acted dishonestly. This 
is not altogether surprising, because it would 
seem that when the complaint was first 
made: another Magistrate had dismissed the 
complaint upon the ground that the matter 
was of a civil nature. The case was taken 
up a second time in consequence of an order 
of the Sessions Judge. In my opinion it 
would have been better if the order of the 
first Magistrate had been left undisturbed 
and the complainant had gone to the 
Civil Court, where he could have got redress 
if he was entitled to it. This would have 
been best for all parties. The zemindar 
seems to have acted on what he supposed 
to be his rights. It is possible that he was 
mistaken as to the nature of the latter, but 
nevertheless he was acting in accordance with 
what he supposed to be his legal rights. The 
other accused seem merely to have acted 
under the orders of their master. I do not 
wish to be taken as laying down that it is 
a sufficient defence toa charge of theft for 
the accused merely to assert that he thought 
that he was acting within his legal rights. 
But if the Court finds that a person charged | 
with theft was bona fide acting on what he 
supposed to be his legal rights, and was 
not acting dishonestly, the Court should not 
convict him. A conviction for theft against 
a man may have very serious consequences 
beyond the sentence imposed. I allow the 
application, set aside the convictions and 
sentences and direct that the fines, if paid, 
shall be refunded. 

Application allowed, 
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SECRETARY OF STATE V, RANGASAMY ATYANGAR, 


MADRAS HIGH COURT. 
FULL BENCH. 


Srconp Appran No. 203 or 1914. 
January 3, 1916. 
Present:—Sir John Wallis, KT., Chief Justice, 
Mr, Justice Kumaraswami Sastri and 
Mr. Justice Phillips. 

April 19, 1916. 

Present:—Mr. Justice Seshagiri and 
Mr. Justice Srinivasa Aiyangar. 

Tue SECRETARY or STATE ror INDIA 
in COUNCIL, 

REPRESENTED BY THE COLLECTOR or 
TANJORE —Derenpaxnt—APPELLANT 
versus 


RANGASAMY ATYANGAR AND OTHERS — 
PLAINTIFFS— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. &8, 89 
—Joint Hindu family~—Absconding accused, attachment 
of interest of, effect of—Receiver, appointment of, after 
attachment—Rights of other co-parceners—Aittachment 
of father’s share—Rights of afterborn sons. 

By the Full Bench.—The undivided interest of an 
absconding member of a joint Hindu family in the 
family property is liabJe to attachment under section 
88 of the Code of Criminal Procedure. Mp. 169, col. .1] 

Musammat Golab Koonwur v. Collector of Benares, 4 
M.I A. 246; 7 W. B.47 (P. CO): 1 Suth. P. O. J. 186; 
1 Sar. P. C. J.343; 18 E. R. 698 and Juggomohun 
Bukshee v. Roy Mothooranath Chowdry, 11 M. I. A. 
223 at p. 239;7 W. R. 18 (P. O.); 1 Suth. P, C. J. 673; 
2 Sar, P. C.J. 246; 20 E. R. 85, referred to 

What has to be attached under the section is the 
share of the defaulting member of the family, which 
is subject to the rights of the other members of the 
family and may be realised by a Receiver ina suit 
for partition or otherwise. [p. 169, cols. 1 & 2.] 

Criminal Revision case No. 586 of 1903, not approved. 

Criminal Revision Case No. 560 of 1893, approved. 

By the Division Bench.—The effect of an attachment 
under section 88, clauses (8) and (4), of the Orimi- 
nal Procedure Code, read with clause (7), is only to 
secure to the Government the enjoyment of the 
income during the continuance of the attachment, 
and not to vest the property orthe share of the 
Beall in the Government as confiscated. [p 170, 
col. 1, 

Bishonath Sircar's case, 8 W, R. 63 Or., referred to. 

Quod the property attached the rights of the 
Government are governed by the ordinary Hindu Law, 
[p. 170, col. 1.] 

The language of sections 87 to 89 does not warrant 
the construction that the attachment effects a 
severance of a joint family or precludes the after- 
born sons of the absconder from claiming their shares 
in the property on partition. [p. 170, col. 2.] 5 

Second appeal against the decree of the 
Court of the Subordinate Judge of Nega- 
patam, in Appeal Suit No. 260 of 1911, 
preferred against that of the District 
Maunsif, Tiruturaipundi, in Original Suit No. 47 


of 1910, 


INDIAN OASES. 


[1916 


FACTS.—This suit was brought in 1910 

to recover immoveable property with mesne 
profits from the Government by three plaint- 
iffs, a Hindu father and his two minor sons. 
In a criminal case of 1898 wherein the 
father had been an accused and reported to 
be absconding, his property was attached 
by the Magistrate under sections 87 
and 88, Criminal Procedure Code. The 
2nd plaintif was in his mother’s womb on 
the dateof the attachment and the third 
plaintiff was born some years thereafter. 
The father was apprehended, convicted and 
ultimately released from jail in 1907. The 
present suit was brought by the three 
plaintiffs in 1910 in the Court of the District 
Munsif of Tirnturaipnndi. The District 
Munsif held that the proceedings taken by 
the Government for the arrest of the first 
plaintiff and the subsequent attachment of his 
property were illegal as it had not been 
proved that the provisions of the Statute had 
been complied with, and in that view he 
decreed the plaintiffs’ claim in full. 
. The Government appealed. The Sub- 
ordinate Judge of Negapatam held that the 
proceedings in respect of the attachment 
must be presumed to be regular. He agreed 
with the District Munsif that the 2nd plain- 
tiff was the legitimate son of the first and in 
his mother’s womb on the date of the attach- 
ment, In view of the case of Bishonath Sircar’s 
ease (1), thatthe undivided interests of a 
co-parcener cannot be attached under the 
Criminal Procedure Code, he confirmed the 
decree of the District Munsif but directed the 
parties to bear their own costs in both the 
Courts. 

Government filed asecond appeal and the 
plaintiffs filed a memorandum of objections 
as regards costs. 

This second appeal coming on for hearing 
onthe 29th March 1915, the Court (Sankaran 
Nair and Spencer, JJ.) made the following 

ORDER OF REFERENCE TO THE 

FULL BENCH. 

On account of the importance of the ques- 
tion and the conflicting decisions on the 
point in Criminal Revision Case No. 560 of 
1893 and Criminal Revision Case No. 536 
of 1903 [Ohdnntyan’s case (2)], we refer 
to a Fall Bench for decision the question :— 


(1) 3 W. R. 68 Cr. 
(2) 2 Weir 43, 
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“Can the undivided interest of an asbeond- ` 


ing person, who is a member of an undivided 
Hindu family, in the family property or any 
portion thereof be attached under section 88 
of the Code of Criminal Procedure 2”? 

This second appeal coming on for hearing 
on January 3, 1916, in pursuance of the 
above order, upon perusing the order of 
reference, and upon hearing the arguments 
of Mr. T. Narasimha Aiyangar for the Gov- 
‘ernment Pleader, for the Appellant, and of 
Mr. S. T, Srinivasagopalachariar, Counsel, and 
Mr. N. Srinivasachari, Vakil, for the Respond- 
ents, the Full Bench expressed the following 

OPINION.—We think the question must 
be answered in the affirmative. Mr. Nara- 
simha Aiyangar has called our attention to 
two decisions of thé Privy Council under 
Bengal Regulation XI of 1796, which appa- 
rently were not brought to the notice of the 
learned Judges who decided the cases men- 
tioned in the reference. Under Regulation 
XI of 1796, section 4, the Magistrate was to 
order the attachment of any land or other 
real property held by the absentee, and 
under section 6 on failure of .the absentee to 
attend within six months after the attach- 
ment the lands were to be at the disposal of 
the Governor-General in Council. It was 
held by the Privy Council in Masammaé 
Golab Koonwur vy. Collector of Benares(8), under 
the Regulation in a casefrom Benares governed 
by the Mitakshara Law, that the undivided 
interest of the defaulting member of the 
joint family passed to the alienee from 
Government, and in Juggomohun Bukshee v. 
Rey Mothooranath Chowdry (4) their Lord- 
ships again took the view that the share of 
the defaulting member of the joint family 
was liable to confiscation. 

The provisions of section 88 of the present 
Code of Criminal Procedure are widerthan the 
Regulation in so far as they include moveable 
as well as immoveable property, but as 
regards procedure they deal with the matter 
in greater detail specifying the manner in 
which each description of property is to be 
attached. What has to be attached under 
the section in a case such as this is the share 
of the defaulting member of the joint family, 
which is, of course, subject to the rights of 


(3) 4 M. I. A. 246; 7 W. R, 47 (P.C.); 1 Suth. P, 
C. J. 186; 1 Sar. P. C. J. 343; 18 E. R. 693. 

(4) 11 M. I. A. 223 at p. 239; 7 W. R. 18 (P.O); 1 
Suth. P. C. J. 678; 2 Sar. P. O. J. 246; 20 E, R. 85. 
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the other members of the family and may 
be realised by a Receiver in a suit for parti- 
tion or otherwise. We are unable to agree 
with the observations of Subramania Aiyar, 
J., in Criminal Revision Case No. 536 of 1903 
that a Receiver cannot be appointed under 
the section to realise the share of the default- 
ing member, or that such an appointment 
would necessarily take the property out of the 
hands of the managing member. On the other 
hand weagree with Collins,C.J., and Shephard, 
J., in Criminal Revision Case No. 560 of 1893 
that there is nothing in the language of 
section 8E to restrict the meaning of the 
word “property” and that it must include the 
rights and interests of persons who as mem- 
bers of an undivided family are jointly 
entitled to the property of the family. 

This second appeal and the memorandum 
of cross-objections filed by the respondents 
coming on for hearing on the 13th March 
1916, after the expression of the opinion of 
the Full Bench, and the case having stood 
over for consideration till the 23rd March 
1916 and having been posted to be 
spoken to this day, the Court delivered 
the following 

JUDGMENT.—lIt was sought to be argued 
before us that the finding as to the publica- 
tion of the proclamation is not warranted 
by the evidence. We see no force in this 
contentjon. 

In the view taken by the Full Bench, the 
further question arises whether the attach- 
ment by the Government takes away the 
right of the 3rd plaintiff to claim a share 
in the property. The property is found to 
have been ancestral. It is also found that 
at the time of the attachment, namely, July, 
1898, the 2nd plaintif was in the womb. 
The 3rd plaintiff was born some years after, 
On these fasts, the point for decision is 
whether the Government obtained an ab- 
solute right to the share of the Ist plaintiff 
on the date of the attachment, so as to de- 
prive the 3rd plaintiff of his share on parti- 
tion. The answer to this question is not 
free from difficulty. It is well settied that 
an attachment by a Civil Court in execu- 
tion of a decree does not confer a lien on 
the attaching creditor. Is the attachment, 
under the Code of Criminal Procedure 
different in its nature and effect from a civil 
attachment? The mode of attachment pre- 
scribed in glauses (3) and (4) of section 88 
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of the Code of Criminal Procedure is 
practically identical with the procedure to 
be observed under the Code of Civil Pro- 
cedure. The difference arises from the 
language employed in clause (7) of section 
88. Under that clause the property after 
the period prescribed is declared “to be at 
the disposal of the Government.” If this 
clause is read with 3 (d) and 4 (h), it 
seems to us that the right accruing to 
Government by the property being at their 
disposal is only to secure, to the Govern- 
ment, the enjoyment of the income during 


the continuance of the attachment. See 
also Bishonath Strcar’s case (1). There 
are no words in sectica 88 or 89 


vesting the property or the share of the 
absconder in the Government. Form V in 
Schedule V of the Code directs the Magis- 
trate “to hold the same (property) under 
attachment pending the further order of 
this Court.” It is not said that any further 
order was passed by the Magistrate. The 
intention apparently is to give the Govern- 
ment a hold on the property till the 
absconder surrenders himself, There is no 
indication in the section that by the process 
of attachment, a confiscation of the property 
was to be effected. It seems to us that the 
Government cannot be in a better position 
than the absconder so far as the property 
under attachment is concerned. j 

In the opinion delivered by the Full Bench, 
it is pointed out that the share attached is 
“of course subject to the rights of the other 
members of the family’ and that an ap- 
pointment of a Receiver to realise the share 
of the absconder would not “necessarily 
take the property out of the hands of the 
managing member.” These observations 
indicate that quod the property attached, the 
rights of the Government are governed by 
the ordinary Hindu Law. The contrary 
view that the attachment effects a severance 
of the co-parcenary would render these ob- 


_servations in the judgment of the Full 
Bench meaningless. 
Musammat Golab Koonwur wv. Oollector 


of Benares (3) wasa case under Regulation 
XI of 1796 which, as regards attachment, 
. substantially lays down the same procedure 
as the Code. In that case, the Governor- 
General in Council passed an order of con- 
fiscation subsequently, In the present case, 
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no such order was passed, nor was our 
attention drawn to any provision by which 
a confiscation can be made. Notwith- 
standing the order of confiscation, the 
Judicial Committee held that the widow of 
a member of the family was entitled to 
maintenance out of the ancestral estate. 
This is what they say: “The only other 
question is the right of Musammat Golab 
Koonwar to maintenance out of the whole 
of the property held to be ancestral. 
Nothing was urged atthe Bar against this 
right; and it appears to us that, on the 
principle of the decree, it ought to have 
been recognised.” If the confiscation did 
not deprive the widow of her right to 
maintenance, it can only be on the ground 
that the property continued to be joint 
family property subject to the liabilities 
which rested on it in the hands of the 
owner. | 

In Juggomohun Bukshee v. Roy Mothooranath 
Ohowdry (4) the Judicial Committee held 
that a confiscation under the Regulation 
had not the effect of affecting encumbrances, 
and pointed out that the Regulation 
being a penal one should be construed 
strictly. These observations apply with 
equal force to sections 87 to 89 of the 
Code of Criminal Procedure. The language 
of these sections does not warrant the con- 
struction that from the date of attachment, 
the interest of the abseonder is severed 
and vests in the Government. We must, 
therefore, hold that plaintiffs Nos. 2and 3 are 
entitled to their 2/3rd share in the pro- 
perties in suit. We pass a preliminary decree 
for possession of the 2/3rd share to plaintiffs 
Nos. 2 and 3 and direct the District Munsif 
to pass a final decree as to past and future 
mesue profits. Parties to pay and receive 
proportionate costs throughout. Plaintiffs 
will pay the Court-fee in the first instance 
and will get 2/3rd of it from Government 
within three months from the date of the final 
decree. 


Appeal partly allowed. 
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AHMAD KHAN V. EMPEROR, 


PUNJAB CHIEF COURT. 
CRIMINAL Appear No. 983 or 1915. 
November 20, 1915. 
Present:—Mr. Justice Rattigan. 
AHMAD KHAN—Convicr — APPELLANT 
VETEUS 


EMPEROR — RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 30, 
- 408 (b)—Sentences by a Magistrate with powers under 
s. 830—Accused sentenced to two years’ imprisonment, 
appeal by— Appeal, forwm of, where co-accused sentenced 
to five years. 

A Magistrate of the first class invested with special 
powers under section 30, Criminal Procedure Code, 
sentenced one of the accused to two years’ rigorous 
imprisonment andthe other accused to five years’ 
rigorous imprisonment. The former appealed to the 
Sessions Judge, who declined jurisdiction: 

Held, that the appeal lay to the Chief Court 
. under section 408 (b), Criminal Procedure Code. [p. 
171, col 3.) 

Palani Koravan v. Emperor, 
5 Cr. L. J. 496 referred to. 


Appeal from the order of the Magistrate, 
lst Class, Gujranwala, exercising enhanced 
powers under section 30 of tre Criminal Proce- 
dure Code, dated the 15th September 1915, 
convicting the appellant. 

Mr. Raghunath Rai, for the Appellant. 


JUDGMENT.—The appellant, Ahmad 
Khan, and one Ahman have been convicted 
by a Magistrate of the Ist class, exercising 
enhanced powers under section 20 of the 
Criminal Procedure Code, of an offence under 
section 420, Indian Penal Code, and have 
been sentenced, Ahmad Khan to two years’ 
rigorous imprisonment and a fine of Rs, 200, 
and Ahman (who has two previous convic- 
tions under sections 379 and 457, Indian 
Penal Code respectively, as well asa very 
recent conviction under section 420, Indian 
Penal Code, standing against him) to five 
years’ rigorous imprisonment anda fine of 
Rs. 200, and to police surveillance for a period 
of two years. Ahman has not appealed, but 
Ahmad Khan has preferred this appeal 
[which was originally presented to the 
Sessions Judge, who declined jurisdiction 
upon the strength of the ruling of the 
Madras High Court reported as Palani 
Koravan v. Emperor (1)] through his Counsel, 
Mr. Raghunath Rai. : 


I have heard the latter gentleman at length 
in support of the appeal and have also 


17 M.L. J. 248; 


(1) 17 M. L, J, 248; 5 Cr. L. J. 496. 
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carefully considered the evidence on the 
record, but I can find no ground for differ- 
ing from the conclusions arrived at by the 
Magistrate. 

The facts are stated in detail in the 
Magistrate’s judgment and need not be repeat- 
ed. The appellant admits that he took 
ornaments to Guranditta for the purpose of 
raising money on them; that Guranditta lent 
Rs. 175 thereon; that the witness Kaka was 
present on the occasion; and that there was an 
allegation that Rs. 5 had been paid in 
excess by Guranditta. He asserts, however, 
that the transaction was perfectly bona fide 
and that the ornaments were actually left in 
pawn with Guranditta, and he explains that 
the present charge has been preferred by 
the complainant with a view to misappropriat- 


- ing the ornaments. 


On the other hand we have the evidence 
of Guranditta, an old man 72 years of age 
against whose respectability there is nothing 
on the record, who swears that a trick- was 
played on himand that while he was away 
from the shop room, getting the money, the 
tin-box with a lock upon it, which he 
imagined contained the ornaments but 
really contained only mud and stones, was 
substituted for the similar box which con- 
tained the ornaments. The complainant’s 
story is corroborated in material points by 
the evidence of the witness Kaka Ram 
(P. W. No. 2), in whose presence complainant 
opened the box left with him by Ahmad 
Khan. Complainant explains that the reason 
why he opened the box was that he found 
he had paid Rs. 5 too much to Jamu (Ahmad 
Khan’s friend); that Jamu had told him 
to add this amount to the sum lent to 
Ahmad Khan (on whose behalf Jamu had 
acted, he being previously known to com- 
plainant); and that consequently he (com- 
plainant) thought it advisable to correct the 
amount of the loan in the rugga which had 
been handed over to Ahmad Khan in order 
to be locked up in the box with the orna- 
ments. He accordingly opened the box and 
found that so far from containing the orna- 
ments, it had within it only mud and 
stones. 


In further corroboration of complainant’s 
story we have it proved by the evidence of 
the. Sub-Inspector Jafir Hussain and the 
sarbrah zaildar Fazal Ilahi, that on appel- 
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lants house being searched, the. rugga 
(Exhibit P.A) which should have been in 
the tin-box left with complainant and an 
empty tin-box (Exhibit P.I) which was 
to all intents and purposes the duplicate 
of the one in complainant’s possession, were 
found on the premises, and that later on, 
certain female relations of appellants, on 
being questioned by the Police, delivered up 
certain ornaments. These latter have been 
identified by the witnesses, Shiv Lal (who 
weighed and valued the ornaments for com- 
plainant) and Devi Das, another sahukar to 
whom the ornaments were the same day 
offered as security, as the ornaments which 
they saw on the date in question. Both 
these witnesses had good reason to remem- 
ber the ornaments and I believe their 
evidence to be true. 

Finally we have the evidence of Hukam 
Singh (P. W. No. 6) who states that Ahmad 
Khan about the same time endeavoured, but 
unsuccessfully, to play a similar trick upon 
him. 

In my opinion, all this evidence proves 
the guilt of the appellant beyond possibility 
of doubtand no serious attempt was made 
to shake that evidence in cross-examination. 

It is alleged in the grounds of appeal 
that Ahmad Khan is a youth of about 17 or 
18 years of ageand it is urged that he 
should have been given the benefit of the 
provisions of section 562, Criminal Procedure 
Code. This point was not urged before me 
at the hearing, and in any event I could 
not accede to it. Ahmad Khan may be a 
young man but he has apparently chosen 
as an associate and friend a person (Ahman) 
whois a more or less confirmed criminal, 
and the fastthat he had previously endeavour- 
ed to cheat Hukam Singh by a similar 
frand shows that he has criminal propensities 
which, unless checked, are likely to prove 
dangerous to society. I cannot regard the 
sentence in these circumstances as excessive, 
and I, therefore, reject the appeal. 

Appeal rejected. 
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ALLAHABAD HIGH COURT. 
CrisinaL Revision No, 378 or 1916. 
July 1, 1916. 
Present:—Mr. Justice Lindsay. 
NOOR MAHOMMED AND orsers— 
APPLICANTS 
VETSUS 


EMPEROR—Opposite Parry. 

Penal Code (Act XLV of 1860), ss. 147, 325, 323— 
Riot, serious—Revision—Sentence, reduction of. 

The accused convicted in'a very serious riot case are 
not entitled to reduction of their sentences in revi- 
sion on the ground that men on their side sustained 
a certain number of injuries. 


„Messrs. G. W. Dillon and Satya Charan, for 
the Applicants, 


Mr. R. Malcomson, for the Crown. 
JUDGMENT.—The only question raised 


in this application for revision is one of 
sentence. The applicants have been con- 
victed of offences under sections 147, 325 
and 323, Indian Penal Code, and have with 
one exception been sentenced to two years’ 
rigorous imprisonment. The first applicant, 
Noor Mahommed, has been sentenced to six 
months’ rigorous imprisonment anda fine 
of Rs. 500. I have heard Counsel and 
have examined the record. The medical 
evidence shows that a very serious riot took 
place in which these accused were con- 
cerned. It is true that men on their side 
sustained a certain number of injuries; but 
it is also proved that their opponents 
received a number of serious injuries amoun$- 
ing to grievous hurt. Having regard to 
these facts, it appears to me that I should not 
be justified in interfering with the sentences. 
The riot was a very serious one. I think 
the sentences were properly passed. I 
dismiss the application. : 


Application dismissed, 
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ALLAHABAD HIGH COURT. 
Criminan Reviston No, 1073 or 1915. 
March 16, 1916. 

Present:—Mr, Justice Knox. 
CHUNNI LAL AND OTHERS—ÅPPLIOANTS 

i versus i 
EMPEROR—RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 107 — 
Security to keep peace — Order, legality of. 

Where in a proceeding under section 107 of the 
Criminal Procedure Code, 1898, it was found that acts 
donė by each of the accused persons were of such a 
provocative nature that the only probable result was 
the disturbance of the public tranquillity: 

Held, that, although the order drawn. up in writing 
in accordance with the police report might have been 
expanded, the order of the Magistrate to the accused 
to furnish security to keep the peace was justified 
and proper. [p. 173, col. 2; p. 175, col. 1.) 

Criminal revision from an order of the 
District Magistrate of Cawnpore. 


Mr. Uman Shankar Bajpai, for the Ap- 
plicants. 


Mr. R. Malcomson (Assistant Government- 
Advocate), for the Crown. 


JUDGMENT.— The District Magistrate of 
Cawnpore on the 28th of September 1915 
refused to interfere with an order of the 
Deputy Magistrate of Cawnpore. That 
Deputy Magistrate on the 16th of August 
1915 had passed an order whereby five 
persons, Chunni Lal, Raja Ram, Gajadhar, 
Sidhan Lal, and Manu Sal, residents of 
Mauza Deoha were bound over to keep the 
peace under the authority conferred on the 
Deputy Magistrate by section 107 of the 
Criminal Procedure Code These same five 
persons have come to this Court and ask this 
Court to interfere in revision on the 
ground:—(1) Because there is no finding 
by the Court below that each of the persons 
ordered to furnish security is likely to 
commit a breach of the peace or disturb 
public tranquillity or is likely te do some 
wrongful act which may occasion such a 
disturbance, and the order complained of is, 
therefore, bad in law. (2) Because the 
occasion on which there was any apprehension 
having passed off quietly before the order 
was passed, the said order is not warranted 
in law. (3) Because the mere fact that 
there is a marked tension between the Hindus 
and Muhammadans is not enough to justify 
an order under séctién 107. (4) Because 
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the Police report was vague and indefinite 
and consequently no proceedings under 
section 107 could be legally started. (5) 
Because there is nothing to show that the 
applicants were doing any wrongful act 
or anything which they had not a legal 
right to do. (6) Because the Muhammadans 
were the aggressors and they ought to 
have been bound over and not the 
Xindus. There is a seventh ground which 
isa general ground and need not be 
considered. 

The learned Vakil who has appeared for 
the applicants has done the very best he 
could under the circumstances and has put 
forward every point likely to tell in favour of 
his clients, but while throwing his whole 
force into pleas such as Nos, 2, 3, 4, 5 and 6 
of the application I did not, in the arguments, 
notice equal energy bestowed on his part in 
confronting the evidence which is on the 
record and which is in reality that on which 
the Deputy Magistrate had to arrive at his 
finding. Granting that the order drawn 
up in writing under section 112 might 
have been expanded with advantage and 
granting further that the Police report, upon 
which the learned Vakil says that order was 
founded, proceeded upon matters which his 
clients have done their best to meet, there is 
no doubt that the persons who heard that order 
read under section 113 of the Code could 
not have failed to have an accurate appre- 
hension of what was the information they 
had to meet. Both in that order and in the 
evidence which followed, these five persons 
must have known that the grievance against 
them was that they were likely to commit 
a breach of the peace and to disturb the 
public tranquillity, and I deemed it necessary 
under the circumstances to look into 
the evidence and see whether-that evidence 
disclosed reliable statements that the appli- 
cants were men who had shown by their 
acts and general behaviour that the object 
of their lives for the time was to disturb 
the Muhammadans of Deoha. With this 
view I read through the evidence, not the 
Police evidence only but the evidence of both 


Hindus and Muhammadans who appear 
to be people of standimg in Deoha. The 
avidence shews that up to recent time 


public tranquillity in Deoha was ona secure 
footing. Neither the Hindus set themselyes 
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against the Muhammadans nor the Muham- 
madans set themselves against the Hindus. 
It is only in recent time that a state of ten- 
sion has been created in this village and the 
persons who are responsible for this have a 
great deal to answer for. Public security 
and public tranquillity are two of the greatest 
blessings that can be enjoyed and when at 
the same time the freedom of individuals 
to do lawful acts is interfered with, the 
responsibility of those who disturb the 
public tranquillity is still greater. There 
are many acts which a person is entitled 
to do and has a right to do, but that right 
is subject to the limitation that it is not 
used in such a way as to offend others. In 
the evidence before me, if it is reliable 
and I see no reason to doubt it is, there 
was no real attempt made to break it 
down by cross-examination and it is 
evidence which is not prompted by malice 
or prejudice, the case is remarkably free from 
these unfortunate incidents. With one or two 
exceptions the evidence shews internally that 
it was given by persons of even and moderate 
temper. At the same time it discloses 
that acts were done by each of the persors 
before me, man by man, which were of 
such a provocative nature that the only 
probable result was the disturbance of the 
public tranquillity. My brother Piggott has- 
dealt with a similar case, Emperor v Mur 
Singh (1), and in the remarks made by him 
at page 7174, I fully concur ard I, therefore, 
gee no reason to repeat them. The learned 
Vakil for the applicants cited several cases 
before me, among them In the matier of the 
petition of Basdeo (2), In the matter of the peti- 
tion of Gauri Sahat (8), Queen-Empress v. Ab- 
dul Kadir (4), Jagat Narain v. Emperor 
(5), Dindayal Mozumdar v, Emperor (6); 
Narindra Bahadur Pal v. King-Emperor (7). 
I do not think it necessary to comment on 
these: they do not seem to me to meet the facts 
of the present case. But there were others 
which were brought to my notice. There was 


(1) 13 Ind. Cas, 922; 83 A. 775; 13 Cr. L. J. 170. 
(2) 26 A. 190; A. W. N. (1902) 229, 

(3) 6 A. 114; A. W. N. (1858) 240. 

(4) 9 A. 452; A, W. N. (1887) 111. 

(5) 18 Ind, Cas. 818; 11 Or. L. J. 719; 7 A. D. J. 1161, 
(6) 34 C. 935; 11 C. W. N. 1002; 6 Or. L. J. 230. 
(7) 1 A. L. J. 419; 1 Or, L. J. 696. 
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the-case of Queen-Empress v. Nathu (8). In 
that case the learned Judge of this Court held 
that the order prepared under section 112 
did not properly or adequately disclose the 
substance of the information upon which 
the summonses were issued. The order 
under section 112 is set out at page 215. It 
certainly was a most vague and loose order 
and it purported to refer to the commission of 
the breach of the peace at the “Rathjatra” 
mela which was to be held at Kasi. That was 
a definite place and occasion on which the 
breach of the peace was apprehended and it 


appears that there was nothing in the evidence: 
which justified wholesale order for security. 
The case, | 


which was passed in that case. 
moreover, was one referring to events of 


the year 1£84, when the law ran differently- 


from what it runs now. Section 107 of Act 
No. X of 1882 did not make one of the 
objects of the section the mere disturbance 
of public tranquillity. These words were 
added in the present Uode and they are- 
very important words. A person bound over 
may be a person who is not likely to 
commita breach of the peace and still is 
likely to disturb the public tranquillity and 
if there is reasonable apprehension that he 
will so act, the Code authorises the Magis- 
trate to bind him over so that he‘ will 
not disturb the public tranquillity. The same 
remaks apply to the case of Queen-EHmpress 
v. Abdul Kadir (4). That was a-case decided 


under the former. Code and the main blot. 
found in the procedure of the Court below. 
inquiry had been held: 


was that a joint 
and the learned Judge of this Court, though 


he could not say that a .joint inquiry was: 


tpso facto illegal, considered it necessary 
that overt acts should be proved before an 
order under section 107 could be made and 
substantial grounds for the apprehension of 
the breach of the peace were established by 


proof of facts against each person implicated. 
which would lead to the conclusion that an, 


order for furnishing security was necessary. 
I hold that in this case this was done in the 


case of each.of the persons . who are now. 


applying for revision. Another case cited 


before me was Jagat Narain v, Emperor (5).. 


The persons bound down in that case appear 
from the judgment of this Court to have been 


(8) 6 A214; A. W, N-(1894) 51, | 
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bound down merely because they were wealthy 
and influential members ofa party. That 
cannot be said of the present case. There 
remains the case of Brijnandan Prasad v, 
Emperor (9). In that case the District 
Magistrate imported into the case certain 
facts which he had obtained from sources 
outside the record. No such mistake 
was committed in the present case. If the 
evidence before me had been confined to the 
constitution of a committee or the collection 
of funds for the Ram Naumi festival, I should 
have had to deal otherwise with the case; 
but the evidence before me, it is said and I 
see no reason for doubting it, is that the object 
of the persons concerned was not merely the 
restoration of the Ram Naumi festival but 
the bringing about what the persons hoped 
loss and disgrace to the Muhammadans. 
This was steadily put forward in the evi- 
dence. For all these reasons I do not think 
the order of the Deputy Magistrate can be 
disturbed and the order appears to be a very 
right and proper one. I dismiss the applica- 
tion. 


Application dismissed. 


(9) 26 Ind. Cas. 638; 16 Or. L. J. 46; 87 A. 33; 12 
A. L. J. 1248. 


PUNJAB CHIEF COURT. 
CRIMINAL Revision Petition No. 25 or 1916. 
March 10, 1916. 

Present:—Mr. Justice Rattigan. 

RAM JAS—Petitioner 
VETSUS 
EMPEROR—-RESPONDENT. 

Practice—Prosecution evidence weak and biased— 
Benefit of doubt-—Revision. 

Where in a case of theft of grass, the Magistrate 
found that the evidence for the prosecution was weak 
and biased and that it was possible that the accused 
did get permission from tho joint proprietors to 
cut the grass: 

Held, that under the circumstances the accused 
could not be convicted of theft. 
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Petition, under section 439, Criminal Pro- 
cedure Code, for revision of the order of the 
District Magistrate, Lyallpur, dated the 
22th October 1915, confirming that of the 
Magistrate, 2nd Class, Toba Tek Singh, 
dated the 30th September 1915, convicting 
the petitioner. 

ORDER. 

Rattigan, J.—(January 13th, 1916).— 
The case is a very petty one, but I 
confess I am at a loss to understand 
how a conviction was arrived at. The 
Magistrate finds that the evidence for the 
prosecution is weak and biased and he also 
states that 74 is quite passible that petitioner 
Ram Jas did actually get permission from 
the joint proprietors, Mehr-ud-Din and Bura, 
to cut the fodder or grass. In the alternative 
he thinks that itis eyually possible that peti- 
tioner cut the grass without permission, but 
under the impression that he had the right 
to do so; upon this view of the case I fail to 
understand how petitioner could possibly be 
convicted of theft. 

The District Magistrate’s very brief judg- 
ment is equally difficult to follow. Petitioner 
urged before the Magistrate that he had 
received permission from Mebhr-ud-Din and 
Bora to cut the grass and that was his 
defence, and I cannot find anything in .the 
grounds of appeal which militates against 
this plea as his main defence. On the other 
hand petitioner was obviously justified 
in urging that upon the findings of the Magis- 
trate no offence of theft had been commit- 
ted. 

The District Magistrate was not, I think, 
justified in saying that accused had not plead- 
ed that he had no guilty intent. 

Notice to District Magistrate. 

Mr. Nanak Chard, for the Petitioner. 

JUDGMENT.-—For reasons stated in my 
order, dated 13th January 1916, I give the 
petitioner the benefit of the doubt and acquit 
him. The fine, if paid, will be refunded. 


Revision allowed, 
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PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 204 or 1916. 
May 4, 1916. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 

BU DHA—Convicr—APPELLANT 
VETSUS 
EMPEROR— RESPONDENT. 


Penal Code (Act XLV of 1860), ss. 451, 457—Lurking 
house-trespass, essential element of—House trespass by 


night. : 

Tn order to constitute lurking houso-trespass the 
offender must take some active means to conceal his 
presence from some one who has a right to exclude 


him. ; 
Ghulam Jelani v. Empress, 16 P. R. 1889 Cr 


followed. k 
The mere fact that a house-traspass was committed 


by night doos not make the offence ono of lurking 


house-trespass. 
Where, Pa erefare, the accused had entered the 


courtyard of a haveli through the deorhi but the deorht 
itself had no door attached to it, and was caught 
red-handed in the act of stealing cattle: 

Held; that he was guilty of the offence of house 
trespass. 


Appeal from the order of the Sessions 
Judge, Lahore, dated the 18th February 1916, 
convicting the appellant. 

R. S. Lala Mul Ohand (for the Govern- 
ment Advocate), for the Respondent. 


JUDGMENT. 

Scorr-Smitu, J.—Budha, a kumhar by caste, 
has been convicted by the Sessions Judge, 
Lahore, of lurking house-trespass by night 
under section 457, Indian Penal Code, and as 
be has been convicted four times previously 
of offences under Chapter XVII, Indian Penal 
Code, has been sentenced to transportation 
for life. He has appealed to this Court 
through the Superintendent of Jail and we 
have carefully considered the evidence against 
him. 

In our opinion it is clearly proved that the 
appellant was caught at night in the court- 
yard of Jowand Singh’s kaveld under circum- 
stances which showed that he had come 
‘there in order to commit theft of cattle. 
Jowand Singh and Baj Singh (P. Ws. Nos. 
2 and 3) were sleeping in the kavelit on the 
night in question and caught the appellant 
red-handed. We see noreason whatever to 
reject theirevidence. The evidence of Tilok 
Singh (P. W. No. 5) is also important as 
shewing that appellant knew that there were 
cattle in the kaveli in question. Appellant’s 
allegation that he was Jowand Singh’s servant 
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and was falsely accused of the offence because 
he had demanded the pay which was due to 
him, is not supported by any evidence. On 
the contrary from the prosecution evidence it 
is clear that he was a stranger in Jowand 
Singh’s village and had never been seen 
there before. The assessors were unanimous- 
ly of opinion that he was guilty and we agree 
with them and the Sessions Judge. 

At the same time we do not think that the 
offence committed was one of lurking house- 
trespass by night. It was certainly one of 
house-trespass, for the appellant had entered 
the courtyard of the havelz through the deorhz 
but the deorht itself had no door attached 
to it and, therefore, there was no house- 
breaking. House-trespass becomes lurking 
honse-trespass if the offender takes precaa- 
tions to conceal such house-trespass from 
some person who has a rightto exclude him. 
We do not think it can be said that the mere 
fact that a house-trespass was committed by 
night makes the offence one of lurking house- 
trespass. In order to constitute lurking house- 
trespass we are of opinion that the offender 
must take some active means to conceal his 
presence as in the case reported as Ghulam 
Jelani v. Empress (1), where it was 
held that hiding in a corner of the porch was 
within the definition. We, therefore, alter 
the conviction to one under section 451, Part 
IJ, Indian Penal Code, but having regard to 
appellant’s previous record we see no .reason 
to interfere with the sentence and we dismiss 
the appeal. 


Appeal dismissed, 


(i) 16 P. R. 1889 Cr. 
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HARENDRA CHANDRA BHATTACHARJEB V. QAGAN OHANDRA DAS. 


CALCUTTA HIGH COURT. 
Rererence No. 9 or 1916. 
June 5, 1916. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 
HARENDRA CHANDRA BHATTA- 
CHARJEE — PLANTIRE 
versus 
GAGAN CHANDRA DAS— DEFENDANT. 
Tamitalion Act (IX of 1908), s. 20 -— Payment of a 
sum on decree for money not bearing interest, effect of 


—Application to certify payment under decree, if 
controls s. 20. 3 


The provisions of section 20 of the Indian Limitation 
Actare in no way affected by the decree-holder 
* making an application to certify payment under a 
decree. tp. 179, col. 1.] 


A payment by the judgment-debtor of a certain 
sum ona decree for money which does not bear 
interest cannot operate to give afresh start to 
the period of Limitation under section 20 of the 
Limitation Act, even if the decree-holder in his 
application for execution certifies that payment as 
payment of interest, unless that payment appears 
in the handwriting of the judgment-debtor or his 
agent duly authorized in that behalf, so that it 
might be taken as having been madein part pay- 
ment i the principal under that section, [p. 179, 
col. 1. 


Reference made by the 2nd Munsif of 
Nabinagar, Tipperah, in Small Cause Court 
Execution Case No. 58 of 1916. 


FACTS of the case appear from the 
following reference made by the second 
Munsif of Nabinagar, Tipperah:— 


“The original suit was decreed, on 19th 
December 1911. The decree was for Rs. 3? 
(principal Rs. 20 and interest Rs. 10) and 
costs Rs, 5-13-9. No interest was allowed 
on the decretal amount by the Court. 


The 1st execution case, No. 41 of 1918, was 
filed on 7th January 19138, notice was served 
on 20th January 1913, and no further 
step was taken. 


The 2nd (present) execution case was 
filed on 28th January 1916. īn the 
petition for execution the decree-holder has 
credited Re. 1 as having been paid by the 
judgment-debtor on the 10th Bhadra 1822 
B. S., corresponding to 27th August 1915. 
The payment is not in the handwriting of 
the judgment-debtor. 


The judgment-debtor contends that he did 
not pay Re. 1 eitheras principal or interest, 


12 


that the decretal amount did not carry any 
interest and the decree is barred by 
limitation. 


The points for determination are:— 


1 Did the judgment-debtor pay Re. 1 
to the decree-holder on the 10th Bhadra 
1322 B. S.? 

2 Is the Execution Case No. 
barred by limitation? 


68 of 1916 


Decision. 
Point 1. The decree-holder and his 
karnachari Srikanta Sil have deposed in this 


case. Onaconsideration of their evidence 
and the documentary evidence Exhibit 1 and 
Exhibit 2, I believe and find that the judg- 
ment-debtor paid Re. l on account of the 
decree in question on the 10th Bhadra 
1322 B.S. 


Point 2. The present execution case has not 
been brought within three years of the last 
step-in-aid of execution. So but for the pay- 
ment of Re. 1 on the 10th Bhadra 1322 
B S. ib would have been time-barred. 

The learned Pleader for the judgment-debtor 
contends that even if there was any payment 
of Re. 1 on account of the decree on the 10th 
Bhadra 1822 B. S., the present execution 
case is time-barred according to section 20 
of the Indian Limitation Act of 1908, as no 
interest was allowed on the decretal amount 
by the Court and as such the payment ot 
Re. 1 must have been a part payment of the 
principal of the judgment-debt, and the fact 
of the said payment does not appear in the 
handwriting of the judzment-debtor, 

The learned Pleader for the decree-holder 
argues that the judgment-debt includes 
interest also which was claimed in tho 
suit, and asthe judgment-debtor did not say 
on what account, whether as principal or as 
interest, he made the payment, the decree- 
holder may now in Court say that the pay- 
ment of Re. 1 was a part payment, of the 
interest, which was a part of the judgment- 
debt. The Pleader for the decree-holder 
also argues that the decree-holder may at 
any time certify a payment made out of 
Court, and may prove such payment by 
evidence when a question whether an appli- 
cation for execution is barred by limitation 
arises, and the Pleader has cited the rulings 
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reported in Tukaram v. Babaji (1) ard 
Kishan Singh v. Aman Singh (2). 

In this connection the ruling of the Hon'ble 
High Court of Calcutta in the case of Lakhi 
Narain Ganguli v. Felumani Dasi (3) should be 
considered. That case is distinguishable from 
the present case, for in that case the payments 
were all endorsed on the back of the decree 
by the judgment-debtor himself, and, there- 
fore, the question whether that case was 
barred according to section 20 of the Indian 
Limitation Act of 1908 did not arise at all. 
It bas been only held in that case that no 
time has been fixed for decree-holders to 
certify payments under Order XXI, rule 2, 
of the Civil Procedure Code. 

it is, no doubt, settled law that ninety 
days’ limitation applies in the case of the 
judgment-debtor only for the purpose of 
Order KAT, rule 2, of the Civil Procedure 
Code, 

As the word “debt” in section 20 of the 
Indian Limitation Act of 1908 includes 
money payable under a decree or order of 
Court, according to section 20 of the Indian 
Limitation Act allthe words of the section 
should strictly apply to the case of judgment- 
debt. Ithink Order XXI, rule 2, of the 
Civil’ Procedure Code cannot override section 
20 of the Indian Limitation Act, 1908. No 
authority has been cited to the contrary 
effect. I have already said that the case 
reported as Lakhi Narain Bangui v- Felumani 
Dasi (3) is distinguishable. 

Now a nice point of law has arisen as to 
what is meant by “interest on a judgment- 
debt.” The Pleader for the judgment-debtor 
argues that the interest which was a part of 
the claimin the original suit has merged 


in the judgment-debt and that as 
no interest was allowed on the 
decretal amount by the Court in this 


case, there was no “interest on the judgment- 
debt” and the entire judgment-debt should 
be taken as principal. The Pleader for the 
decree-holder argues that interest which was 
a part ofthe claim is also interest payable 
under the decree just as principal and costs 
are payable under the deoree, and so al- 
though the paymentof Re. lis notin the 
handwriting of the judgment-debtor the 

(1) 21 B. 122, 

(2) 17 A. 42; A. W. N. (1894) 195, 


(3) 27 Ind. Cas, 11; 20 0, L, J, 181; 18 C. W. N. 
cxovi (Notes). 


present execution caseis nob time-barred. 

On the said questions I entertain reason- 
able doubt and as the questions have arisen in 
execution ofa Small Cause Court decree, I 
think it necessary to make a reference on the 
points for decision of the Hon’ble High 
Court under Order XLVI, rule 1, of the 
Civil Procedure Code. 

Iam of opinion that the interest which 
wasa part of the claim in the original suit 
has merged in the judgment-debt, and the 
words “interest on a debt” in the frst line 
of section 20 of the Indian Limitation Act of 
1908 mean interest allowed by the Court . 
on a judgment-debt, t.e, entire decretal 
amount, so far as that section relates to the 
case of money payable under a decree or order 
of Court. 

I, therefore, send this reference with the 
record concerned tothe Registrar of the 
High Court of Judicature at Fort -William 
in Bengal, Appellate Side, Calcutta, with a 
request that he will be pleased to place the 
reference with the papers concerned before 
the Hon’ble High Court for decision of the 
following puints :— P 

l. Whetber section 20 of the Indian 
Limitation Act of 1908 is in any way 
affected by the observations in Tukaram v. 
Babaji (1) and Lakhi Narain Ganguli v. 
Felumani Dasi (3) that the decree-holder 
may at any time certify a payment made 
out of Court? 3 

2. Whether the words interest on 
a debt” in the first line of section 20 of the 
Indian Limitation Act of 1908 do or do not 
mean interest allowed by the Courton an 
entire judgment-debt, sofar as that section 
relates to the case of money payable under 
a desree or order of Court? 

3. Whether inany casein which the 
decretal money does not carry avy interest, 
the decree-holder can fall back upon the 
interest which was apart of the original 
claim and say that any money paid on 
account of the decree was paid on account 
of interest and, therefore, the decree was 
not barred although the payment was not 
in the handwriting of the judgment-debtor?” 

Babu Upendra Kumar Roy, for the Decree- 
holder. 


JUDGMENT,—This is a reference made 
in connection with ay application for execu- 
tion of a decree passed on the 19th December 
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1911. This application was the second Disputes inter se between judgment-debtors after 


application for the execution of the decree, 
and if was made on the 28th January 1916 — 
more than three years after the first applica- 
-tion which was made on the 7th January 
1913. The decree-holder, however, alleged 
that there wasa payment of Re.1 by the 
judgment-debtor on the 27th August 1915, 
that is, within three years of the first applica- 
tion for execution. It has been found by the 
Munsif that the payment of Re. 1 was, in 
fact, made by the judgment-debtor as-alleged 
by the decree-holder. - But there is nothing 
to show that it was paid by way of interest 
and the decree did not bear any interest. 
We are of opinion that, although the decree- 
holder may either apply to certify the pay- 
ment before execution or may do so in his 
application for execution of the decree, the 
provisions of section 20 of the Indian Limita- 
tion Act are in no way affected by it. The 
claim in the original suit, no doubt, included 
interest; but that interest had been rightly held 
by the Munsif to have merged in the decree 
and, as the decree did not bear any interest, any 
payment made by the judgment-debtor must 
be taken to have been made in part payment 
of the principal, in which case it must appear 
in the handwriting of the jadgment-debtor or 
by his agent duly authorized in this behalf, in 
order that a fresh period of limitation may 
run from the date of such payment under 
section 20 of the Limitation Act. Leb the 
records be sent back. 
Records sent back. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 74 
or 1914. 

Crvit Revision Petrrion No, 635 or 1914. 
March 14, 1916. 
Present:—Mr, Justice Sadasiva Aiyar and 
Mr, Justice Moore, 

K. ANAVARDA KHAN PANI SAHIB 
-ATH DEFENDANT—ÅPPELLANT— PETITIONER 
Versus 
MISIRI KHAN PANI SAHIB—7th 


DerenDANt—~RESPONDENT. 

Civil Procedure Code (Act V of 1908), s, 47—Satis- 
faction of decree—Disputes inter se between judgment. 
Tee order on—Appeal or second appeal, whether 

Aes. . 


satisfaction of the decree and in which the decree- 
holder has no interest are not questions arising 
between the parties to the suit within the meaning 
of section 47, Civil Procedure Code, and no appeal 
lies against an order passed on such disputes. [p. 181, 
cols, 1 & 2.) 

A decree passed in a suit against the deceased 
lst defendant, who was the hukdar of a mosque, and 
his five sons directed that the decree should be 
gradually satisfied out of the surplus profits of 
suit lands to which the hukdar was entitled, after 
meeting the expenses of the mosque. For this 
purpose a Receiver was appointed by Court. After 
the larger portion of the decree amount had been 
paid, the 7th defendant, who was brought on tho 
record as the legal representative of the deceased 
2nd defendant, paid up the balance and applied to 
Court for discharge of the Receiver and the 
delivery of the lands to him, The 4th defendant 
applied separately for joint possession with 7th 
defendant. The Court dismissed the 4th defend- 
ant’s petition and the lower Appellate Court dis- 
missed his appeal against the order of dismissal. On 
appeal to the High Court: 

Held, (1) that the matter was not one for 
decision under section 47, Civil Procedure Code; [p. 
181, cols. 1 & 2.) 

(2) that no appeal lay against the order of the Primary 
Court nor a second appeal from the appellate order 
dismissing the appeal. jp. 181, col. 1; p. 182, col. 2.) 

Mahabir Prasad v. Partab Chand, 22 A. 450; 
A. W. N. (1900) 171; Lingam Krishna Bhupati Devu 
Garu v. Jogant Venkataswamy, 33 Ind. Cas. 235; 
(1916) 1 M. W. N. 109; 3 L. W. 105; Ram Saran Pande 
v. Janki Pande, 18 A. 106; A.W. N. (1895) 240; 
Maganlal v. Doshi Mulji, 25 B. 634; 3 Bom. L. R. 
255, referred to. . 

Prosumno Kumar Sanyal v. Kali Das Sanyal, 19 
C. 683; 19 I. A. 166; Collector of Jaunpur v. Bithat 
Das, 24 A. 291; A. W. N, (1902) 67, distinguished. 


Appeal against the appellate order of the 
District Court of Tinnevelly, dated the 7th 
April 1914, in Appeal Suit No. 350 of 1913, 
preferred against that of the Subordinate 
Judge, Tinnevelly, in Miscellaneous Petition 
No. 1271 of 1913, in Original Suit No. 24 
of 1896, and 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the Subordinate Judge 
of Tinnevelly, dated the 7th October 1913, in 
the said Miscellaneous Petition No. 1271 of 
1913, in Original Suit No. 24 of 1896. 

Mr. M. D. Devadoss, for the Appellant. 

Mr. 9. T. Srinivasa Gopalachari, for the 
Respondent. 

JUDGMENT. 

Sapastva AIYAR, J.—The 4th defendant, 
one of the judgment-debtors, is the appel- 
Jant before us. He was the potitioner 
in the lower Court. The respondent in 
this appealis the 7th defendant, another 
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0f the judgment-debtors. The respond- 
ent (7th defendant) has been styled in 
the judgment of the Subordinate Judge by 
mistake as the 5th defondant and 5th 
respondent. The decree had been passed so 
long ago as in 1896 against the lst defend- 
who 


ant, was then the hukdar of the 
mosque, and his five sons. The first defend- 
ant as such hukdar was entitled to the 


surplus profits of certain lands after meeting 


the expenses in connection with the upkeep 


of the mosque charities. 
ed the realisation of the decree amount 
from such surplus income. Three sons, 
namely, defendants Nos. 2, 3 and 4 were 
afterwards in actual possession of the lands 
as lessees from their father, the lst defend- 
ant, under a registered lease-deed dated 
26th October 1900. The other two sons, 
(the defendants Nos. 5 and 6) had died 
unmarried and issueless before the date of 
this lease of 1900. While the defendants 
Nos. 2, 3 and 4 were in possession as 
lessees, a Receiver was appointed by the 
Court in order that the decree-holder might 
obtain the surplus income fromthe Receiver 
in gradual satisfaction of the decree amount. 
Defendants Nos. 1, 2 and 3 died after the 
Receiver took possession of the properties 
from the lessees, the defendants Nos. 2, 3 and 
4, The 7th defendant was brought onthe 
record as the eldest son of the 2nd 
defendant, whc was himself the eldest son of 
the Ist defendant. It appears from an 
order (in a claim petition, Miscellaneous 
-Petition No. 1418 of 1906) passed in 
February 1907 by the Subordinate Judge 
that the eldest son of the Ist defend- 
ant (namely the 2nd defendant) became 
the kukdar on his father’s death. After 
the larger portion of the decree amount 
had been paid up to the decree-holder 
“ through the Receiver, the 7th defendant paid 
up the balance of the decree amount into 
Court and prayed for the discharge of the 
Receiver and for the handing back of the 
lands to himself as the hukdar of the 
mosque, or rather, to a lessee to whom he 
had leased the lands. ‘The 4th defendant, 
the only surviving son of the lst defendant, 
thereupon fled a petition of his own (Mis- 
cellaneous Petition No. 1271 of 1913) inthe 
Snbordinate Judge’s Court, praying that the 
lands might be put back into the joint 


The decree direct- 
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possession of himself, the 7th defendant, 
the 7th defendant’s younger brothers and 
the 3rd defendant’s sons and not delivered 
to the 7th defendant’s lessee, because he 
(the 4th defendant) and his nephews other - 
than the 7th defendant were the joint owners 
of the lands along with the seventh defend- 
ant and the lease by the 7th defendant 
alone was invalid. The petition was filed 
under sections 47 and 151 of the Civil 
Procedure Code. The Subordinate Judge 
held that prima facie the 7th defendant 
was the hukdar or trustee of the mosque 
and he, therefore, dismissed the 4th defend- 
ant’s petition for joint possession. .The 4th 
defendant thereupon appealed to the District 
Judge, who held that no appeal lay to him 
as the order under appeal was not one 
passed under section 47, Civil Procedure 
Code, which (in the learned District Judge’s 
opinion) did not apply to disputes between 
the judgment-debtors inter se. Against the 
District Judge’s order refusing to entertain 
the appeal, the present Appeal against 
Appellate Order No. 74 of 1914 has been filed. 

The first question, therefore, before us is the 
preliminary question whether the order passed 
by the Subordinate Judge was one under sec- 
tion 47, Civil Procedure Code, and whether an 
appeal and a second appeal lay from such an 
order. In Makabir Prasad v. Partab Chand 
(1) it was held that where the question 
which has to be decided was one in which 
the judgment-debtor or his representative 
was no longer interested, it was not a question 
arising between the parties to the suit and 
section 244 of the old Civil Procedure Code, 
corresponding to section 47 of the present 
Civil Procedure Code, had no applieation. So 
in Lingam Krishna Bhupati Deru Garu v. 
Jogani Venkalaswamy (2), this Bench held 
that a question relating to poundage fees 
between the Court auction-purchaser and the 
judgment-debtor which did not affect the rights 
and liabilities of tbe decree-holder and the 
judgment-debtor inter se was not a question 
between the parties tothe suit relating. to 
the execution, discharge or satisfaction of 
the decree and the order deciding that 
question was not appealable. In Ram Saran 


Pande y. Janki Pande (3), section 244 of the 
(1) 22 A. 450; A. W. N. (1900) 171. 
(2) 33 Ind. Cas. 235; (1916) 1 M. W. N. 109; 3 L. 
W. 103. 
(3) 18 A. 106; A, W. N, (1895) 240. 
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old Civil Procedure Code was held not to 
apply so as to bar a separate suit brought 
by one of two joint judgment-debtors 
against the other joint judgment-debtor for 
contribution towards the moneys paid in 
satisfaction of the decree-debt, as the decree 
had passed beyond the stage of execution. 
In Maganlal v. Doshi Mulji (4) it was 
held that section 244 of the old Civil Proce- 
dure Code did not apply to a question between 
a party and a person who claimed to be 
that party’s representative-in-interest. The 
well-known Privy Council case in Prosunno 
Kumar Sanyal v. Kali Das Sanyal (5), relied 
on by Mr. Devadoss, merely held that where 
there was a question to be considered after 
decree between the opposing parties in the 
suit and relating to the execution, discharge, 
or satisfaction of the decree, the fact that a 
third person was also interested in that 
question did not preclude section 244 (now 
section 47) from applying. 1 am, therefore, 
of opinion that in this case, in which the 
question in dispute relates to the rights inter 
se between the judgment-debtors and in the 
decision of which the decree-halder has 
absolutely no interest, in whatever way it 
might be decided, no question under section 
47 of the present Civil Procedure Code is 
involved and hence the District Judge’s 
decision that no appeal lay to him ‘was 
correct. The decree had been satisfied and 
there is no further. question remaining to be 
disposed of which relates to the desree or 
its execution, discharge or satisfaction. It 


follows that no second appeal also lies and ` 


I would, therefore dismiss this Civil Miscel- 
laneous Second Appeal No. 74 of 1914 with 
costs. 


T now come to the connected Civil Revi- 
sion Petition No. 635 of 1914 filed by the 
same 4th defendant (ont of abundant cau- 
tion) under section 115, Civil Procedure Code, 
against the order of the Subordinate Judge. 
I have already stated that in 1907 itself the 
7th defendant's father, the 2nd defendant, 
the eldest son of the Ist defendant, was 
recognised asthe sole hukdur after his (Qnd 
defendant’s) father's death. The Subordinate 
Judge’s order, therefore, directing the pro- 
perty after the .decree had been entirely 
satisfied tobe put in the possession of the 


(4) 25 B. 631; 8 Bom. L. R. 253. 
(5) 19 C. 623 (P. C.); 19 F. A, 166, 
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7th defendant and his lessee (who according 
to the 7th defendant paid up to the decree- 
holder the balance of the decree amount) 
does not seem to me to be an improper 
order and there seems to be no sufficient 
ground for our interference with the 
Suburdinate Judge’s order under the excep- 
tional revisional powers granted to this 
Court by section 115 of the Civil Proce- 
dure Code. I would, therefore, dismiss this 
civil revision petition also, which has come 
on for admission and on which no notice has 
gone to the respondents. 

Moors, J.—I entirely agree. The dispute 
is between the two judgment-debtors (defend- 
ants Nos. 4 and 7) inter seas to whom the pro- 
perty isto be restored, now that the decree 
has been satisfied. 

The prayer in 4th defendant’s petition is 
that an order should be issued to the Receiver 
directing him to deliver possession of the 
attached properties jointly to defendants Nos. 
4and 7 after declaring that a lease for seven 
years granted by 7th defendant is invalid. 
4th defendant’s case further is that 7th 
defendant is not entitled to the exclusive 
management of the mosque and its properties. 
It is clear that the question, whether 4th 
defendant and 7th defendant are entitled to 
joint possession and to joint management of 
the properties, :» nob one arising between 
the parties to the suit or their representatives 
i. e., the deeree-holder or his representatives 
on the one hand, and the judgment-debtor 
or his representatives on the other, within 
the meaning of section 47 of the Civil 
determined 
in execution proceedings, but only by separate 
suit. The balance of the decree amount 
having been paid by 7th defendant’s lessee, 
the decree-holder had no longer any interest 
in the matter and it is immaterial to him 
which party is put in possession. 


The ease of Collector of Jaunpur v. Bithal Das 
(6), on which Mr. Devadoss relied, merely, 
decides that section 244 of theold Civil Proce- 
dure Code applies as well to a dispute arising 
between the parties after a decree had been 
executed as it does toa dispute arising 
between them previous to execution, and 
is inapplicable to the facts of the present 
case. 


(6) 24 A. 191; A. W. N. (1902) 67. 
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The District Judge was right in holding 
that no appeal lay from the Subordinate 
Judge’s order which did not decide any 
question arising under seotion 47 of the 
present Civil Procedure Code. 

The Subordinate Judge’s order directing 
that whenthe Receiver was discharged the 7th 
defendant would be put in possession does 
not, I think, call for any interference. 

Tagree that the appeal and the civil 
revision petition should be dismissed. 

. Appeal and petition dismissed. 
V.R.P. 


CALCUTTA HIGH COURT. 
LETTERS Patent APPEAL No. 68 or 1915. 
May 17, 1916. 
Present:—Justice Sir John Woodroffe, Kr., 
and Mr. Justice Chaudhari. 
ANANDA MOHON SAOA AND orneRs— 
Praintiges——-APPELLANTS 
versus 
ANANDA CHANDRA SAHA— DEFENDANT 
—— RESPONDENT, 

Material alteration—Alteration to carry out original 
intention of parties, effect of. 

An alteration in an instrument made in good 
faith by one of the parties to it, without know- 
ledge of the other, to carry out the original inten- 
tion of the parties does not vitiate the instrument. 
[p. 184, col. 2.] 

Therefore, an alteration made by a mortgagee 
in a registered mortgage-bond by inserting tho words 
“per cent.” at the place where the rate of interest was 
stated to be “Re. 1 per mensem,” does not make 


the mortgage unenforcible, if the criginal intention’ 


of the parties was that interest was to be paid at 
therate of Re. 1 per cent. per mensem. |p. 184, 
col. 1.] 


Appeal against the decree of Mr. Justice 
Walmsley, dated the 12th of April 1915, in 
Appeal from Appellate Decree No. 4037 
of 1913. 

FACTS material to the report will appear 
from the following judgment of Walmsley, J., 
against which the Letters Patent Appeal was 
preferred :—~ E 

“The defendant borrowed Rs. 200 from 
the plaintif on mortgage, and executed a 
bond in which the interest was set out as 
Re. 1 per mensem. After execution and 
registration the plaintiff added the words 
“per centum,” and in his plaint he asked 
for interest af Re. l per centum per 


_ the 


` contract.” 


mensem. The lower Courts gave him a 
decree for the principal with interest at 
Re. l per mensem, that is, they overruled 
the defendant’s contention that the altera- 
tion completely vitiated the document, 
but they would not give interest according 
to the alteration. 

The defendant has preferred this appeal 
and it is contended on his behalf that the 
alteration rendered the bond absolutely 
void. 

The learned Subordinate Judge appears 
to have held that the English rule about 
alterations in documents should not be 
applied in this case because it would be 
harsh to apply it; and it is not applicable 
because the alteration was of a venial 
character, and because it was made to bring 
document into agreement with the 
intention of the parties, and because it 
was made after the bond had been 
registered. 

The learned Vakil for the respondent 
supports the judgment of the lower Appel- 
late Court onthe ground that the altera- 
tion is not of a material nature, that it was 
made to bring the bond into agreement 
with the intention of the parties, and that 
in spite of the alteration the bond is evidence 
of the debt and of the creation of a charge 
upon the property mortgaged. 

The first question is whether the altera- 
tion is of such a nature as to fall 
within the English rule about alteration of 
documents, The English cases on tho 
subject are to be found in the note on 
Master vy. Miller (1), and the case of 
Warrington v. Harly (2) is very useful for 
the purpose of the present case. There in 
a promissory note the original stipulation 
was for “lawful interest”. Subsequently, to 
the word interest “at six per cent. per 
mensem” were added in the corner of the 
note, and the alteration was held to be 
fatal” and a material alteration of the 
On the authority of that case I 
hold that the alteration made by the plaint- 
iff was of such a nature as to render the 
bond void under the English rule. It is 
not denied that effect is given to the English 

(1) Smith’s Leading Cases, 1Tth Ed., Vol. I, 767; 4 
T. R. 320; 2 H, Bl. 141; 2 R. R. 399; 100 E. R. 1042, 

(2) (1853) 2 El. & Bl. 763;2 O. L. R, 398; 231, 


J. Q. B. 47; 18 Jur. 42; 2W. R. 78; 118 E. R. 953; 95 
R. R. 789, e | 
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rule in this country. So I need not cite the 
cases bearing on this point. 

Next comes the question whether the 
alteration can be sustained on the ground 
that it was made in order to bring the 
document into agreement with the original 
intention of the parties. The cases of 
Cariss y. Tattersall (8), London and Provin- 
cial Bank v. Roberts (4) and In re Hewgate 
and Ostorn’s Contract (5) are quoted, tut an 
examination of those cases shows that they 
are quite different from the present one, 
It cannot be inferred from the document 
as it stood originally that the interest was 
to be per centum, and external evidence 
to that effect is not admissible. The last 
contention of the respondent is that the 
principle adopted in Ramasamy Ken v. 
Bhavani Ayyar (6) is applicable, but 
that argument is disposed of by the remarks 
made in the Full Bench case of Christa- 
charlu v. Karibasayya (7). In this 
case, also, the plaintifi’s suit is founded 
on the instrument as altered and on nothing 
else. 

I am of opinion that the decree of the 
lower Appellate Court cannot be sustained. 
The application of the English doctrine may 
seem harsh to the plaintiff, but it is his own 
wrong and foolish act that has brought him 
into trouble. The cnly relief he can be 
allowed is that he should not be made to pay 
costs to a defendant who has escaped from a 
moral obligation on 2 technical plea. 

The appeal is allowed, and the plaintiff’s 
suit is dismissed, but the parties will bear 
their own costs in all Courts.” 

Babu Jogesh Chandra Roy (with him Babu 
Asita Ranjan Ghosh), for the Appellants.—An 
alteration made in good faith to carry out 
the original intention of the parties does not 
vitiate the instrument. 

Refers to Cariss v. Tattersall (8), Dodge v. 
Pringle (8), In re Howgate and Osborn’s 
Contract (5). 


Such an alteration, it is submitted, should 
be considered as an immaterial alteration and 


(8) (1840) 2 Man. & G. 890; 8 Scott. (N. R.) 257; 10 
L. J. O. P. 187; 183 E R. 1004. 

(4) (1874) 22 W. R. 402. 

(5) (1902) 1 Ch. 451; 71 L. J. Ch. 279; 86 L. T. 180. 

(6) 3 M. H. C. R. 247. 

(7) 9 M. 399 at p 410. 

(8) (1860) 29 L. J. Ex. 115; 121 R. R, 880, 


hence the deed would not be made null and 
void on account of such alteration. 

See notes to, Master v. Miller (1), Pollock’s 
Contract Act, 3rd Edition, notes to section 62, 
pages 271-272, 

The cases of Gugun Chunder Ghose v. 
Dhuronidhur Maundul (9) and of Gour 
Chandra Das v. Prasanna Kumar Chandra (10) 
are distinguishable, as in both of them the 
alteration was fraudulently made and did 
not carry out the original intention of the 
parties. The Indian decisions are all discuss- 
ed by Pollock in his Commentaries on the 
Contract Act, 3rd Edition, pages 272—976. 

Secondly, the plaintiff-appellant is, it is 
submitted, entitled to enforce the charge 
created in his fayour by the registration 
of the document. 

Refers to Davidson v. Cocper (11), Doe d. 
Beanland v. Hirst (12), Hutchins v. Scott (13), 
Agricultural Cattle Insurance Co. v. Fitzgerald 
(14), Ramasamy Kon v. Bhavani Ayyar (6), 
Christacharlu v. Karibasayya (7), Subramania 
Ayyan v. Krishna Ayyan (15), Mangal Sen v. 
Shankar Sahai (16). 

Babu Trotlokya Nath Ghose, for the Respond- 
ent.—The alteration inthe document was a 
material alteration. The test of materiality 
of an alteration is to see whether the addition 
gave a different legal character to the writing 
and whether if would completely charge the 
nature of the relation towards each other of 
the parties. 

Refers to Gour Chandr: Das v. Trasanna 
Kumar Chand (10), Gogun Chunder Ghose v. 
Dhuronidhur (9). 

Tke English cases on the subject are 
collected in the notes to Master v. Miller (1). 
The case of Warrington v. Early (2) is very 
similar to the present case. In that case it 
was held that the addition of the words “sik 
per cent. per mensem” at the corner cf a pro- 


(9) 7 C. 616; 9 C. D. R. 257. 

09) 33 0. 812; 80. L. J. 363; 10 C. W, N. 788. 

(11) (1844) 13 M. & W. 343; 1 D. & L. 877; 13 L, J 
Ex. 276; 153 E. R. 142; 67 R. R. 638. 

(12) (1821) 23 R. R. 756; 3 Starkie 60. 

U3) (1837) 2 M. & W. 808: IM. & H.1946 LJ 
Ex. 186; 1 Jur. 265; 150 E. R. £84; 46 R. R. 770. 

Ud (18515 16 Q. B. 432; %0 L. J. Q B. elds 15 


Jur. 489: 117 E R “gad, 
(15) 28 M. 157 


(16) 25 A. 580; A. W. N. (1908) 122, : 
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missory rote in which the original stipulation 
was for lawful interest only was a “material 
alteration” of the contract and was, therefore, 
fatal to the validity of the contract. 


„As regards the second point, it is sub- 
mitted that the cases do not apply, as the 
plaintiff’s suit was based not on a right 
outside the altered document but on the 
altered document itself. 

Refers to Pollock’s Contract Act, 3rd Edi- 
tion, pages 274-275. 


ii JUDGMENT. 


Woorrorrs, J.—This appeal has been 
heard at great length. The point which 
is raised is a simple one. The suit was 
brought on a mortgage-bond of Rs. 200. The 
defence which has been found to be false 
is that money was not borrowed, that the bond 
was not executed or registered as the 
plaintiff alleges, but that the defendant 
with a view to defraud his own creditors got 
yp a sham mortgage and in order that the 
benamt character of this transaction 
should not be discovered, he made it over 
to the plaintiff who has taken advantage of 
the fact. Subsequently, it is alleged that there 
was a dispute between the plaintiff and 
the defendant about some tin-shed and 
other matters and the plaintiff then put 
in force this mortgage against the defendant, 
The defendant alleges that there was no 
consideration. It is further alleged that 
when the mortgage-bond was in possession 
of the plaintiff, the mortgage interest being in 
terms Re. 1 per mensem, the plaintiff 
fraudulently inserted the words “per cent.” 
inthe bond, thus making the interest from 
eight annas per cent. per annum to Re. 1 
per cent. per annum. The defence of the 
benami character of the document was 
abandoned; and the learned Judge found 
that consideration had been received 
for this document as was evidenced by a 
previous deposition of the defendant. There- 
upon stress was laid upon the alleged altera- 
tion in the document. It has been found as 
a fact that the document has been altered. 
It has also been found as a fact that there has 
been no frand and that the document was not 
fraudulently altered. It has been found 
as a fact too that it was the intention of the 
parties, ag it seems to me to be obvious 
upon reading the document, that interest was 


to be paid at the rate of Re. 1 per cent. 
per mensem. Anybody reading this document 
(Re. 1 per mensem) could not fail to 
read it in the sense in which both the Munsif 
and the Subordinate Judge have done, 
namely, that interest was to be paid at 
the rate of -Re. 1 per cent. per mensem. 
The finding is that this was the agree- 
ment between the parties, and in making 
this alteration effect was given to the 
common intention of the parties. It has 
been held as a matter of law, as has been 
pointed ont in the judgment of the 
Subordinate Judge, that an alteration made 
in good faith to carry out the original 
intention of the parties does not vitiate the 
instrument. That is the rule of law and 
applying the facts found to this rule, the 
finding of the Subordinate Judge disposes of 
this question. 

It is unnecessary, therefore, to consider 
the other point which has been raised on 
behalf of the appellant, namely, that apart 
from this question altogether, there are a 
number of decisions which show that as 
soon as a document is registered, a charge 
is created in favour of the plaintiff and 
the plaintiff is entitled to enforse the charge 
and no alteration subsequent to the registra- 
tion of the document can affect the validity of 
the document. A large number of cases has 
been cited in support of this proposition. 
It is unnecessary to decide that question, 
because this case ig disposed of upon the 
ground which I have.already stated. 

In my opinion the judgment and decree 
of Mr. Justice Walmsley should be set aside. 
I accordingly set aside the judgment and 
decree of Mr. Justice Walmsley and restore 
the judgment and decree of the Subordinate 
Judge. 

The appellants will be entitled to their 
costs of this appeal and of the hearing 
before Mr, Justice Walmsley from the 
respondent. 

UHAUDHURI, J.—I agree 

Appeut allowed. 


Vol. XXXV] 


INDIAN OASES. 


185 


PANDILLAPALLI SINGA REDDI v, YEDDULA SUBBA REDDI. 


MADRAS HIGH COURT. 
FULL BENCH. 

Seconp Crvit Arrear No. 1376 or 1914. 
February 22, 1916. 
Present:—Sir John Wallis, Kr., Chief Justice, 
Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
PANDILLAPALLT SINGA REDDI— 
Derenpant—APPELLANT 
versus 
YEDDULA SUBBA REDDI AND otaers— 
PLAINTIFES— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, r. 
1 (3)—Same ‘subject matter’, meaning of —Withdrawal 
of suit, whether bars fresh sut wherein causes of 
action and reliefs claimed diferent—Right of plaintiff 
in second suit to contest defence pleas in with- 
drawn suit—Alienation by widow—Reversioners’ suit 
for declaration, withdrawal of—Subsequent suit for 
possession after widow's death, maintainability of. 


The term ‘subject-matter’ in Order XXIII, rule 1 (3), 


must be construed strictly. [p. 190, col. 1.) 

Where, after withdrawing a suit without per- 
mission. to bring a second suit, the plaintiff institutes 
a fresh suit based on a different cause of action 
and claiming a separate relief, the second suit 
cannot be considered to have been brought in res- 
pect of the same subject-matter as the first suit 
within the meaning of Order XXIII, rule 1 (8), 
Civil Procedure Code. [p. 190, col. 1.] 

In such a case the plaintiff in the second suit is 
not debarred from contesting the truth of the alle- 
el made by the defence in the first suit. [p. 190, 
sol. 1. 

The reversioners of a Hindu widow sued, during 
her lifetime, for a declaration that an alienation 
made by her was not binding on them. The alienee, 
in defence, pleaded that he was” the illatom son-in- 
law of the last male owner. The widow having 
died during the pendency of the suit, the plaintiffs 
withdrew the snit and subsequently brought a suit 
for possession of the property alienated: 

Held, that the second suit was not barred by the 
provisions of Order XXIII, rule 1 (3), Civil Procedure 
Code. [p. 190, col. 1.} 

Gopal Chandra Banerjee v. Purna Chandra Banerjee, 
4C. W. N. 110, approved. 

Achuta Menon v. Achutam Nayar, 21 M. 35; Machana 
Uajhala Dikshatulu v. Gorugantulu Yaggamma, 8 Ind. 
Cas. 1066; 9 M.L. T. 468; (1910) M. W. N. 782; 
Sennava Reddiar v. Venkatachala Reddiar, 28 Ind. 
Cas, 91; 2 L. W. 177, overruled. 


Seccnd appeal against the decree of the 
District Court, Nellore, in Appeal Suit 
No. 170 of 1918, preferred against that 
of the Court of the Temporary Sub- 
ordinate Judge, Nellore, in Original Suit 
No. 26 of 1913 (Original Suit No. 40 of 
1912 on the file of the District Court of 
Nellore). 


This second appeal and memorandum of 
objections coming on,for hearing on 5th No- 


vember 1915 and having stood over for con- 
sideration till 16th November 1915, the Court 
(Sadasiva Aiyar and Napier, JJ.) made the 
following ° 


ORDER OF REFERENCE TO THE FULL 
BENCH. 


Sapas:vaA Aliyar, J.—The defendant is the 
appellant. The plaintiffs are the sons of 
the daughter of Pera Reddi by his first 
wife. The defendant is the husband of the 
deceased daughter of Pera Reddi by his 
second wife. The wives and the daughters 
are all dead, the second wife who was the 
defendant’s mother-in-law having died in 
1912. Till her death, she was entitled to 


enjoy the plaint lands as her husband’s 
heir. After her death, the plaintiffs as 
reversioners are entitled tn possession. 


These are the facts found. The plaintiffs’ 
case succeeded on the merilis in the lower 
Courts as regards most of the properties 
in dispute. The defendant’s learned Vakil, 
Mr. T.°Venkatarama Aiyar, did not and 
could not seriously argue on the merits, 
the illatom son-in-lawship set up by his 
client having been found against by the 
lower Courts. 


The learned Vakil, therefore, based his 
strenuous contentions on a technical ques- 
tion of law. To understand that question, 
a few further facts have to be stated. The 
plaintiffs had brought Original Suit No, 
46 of 1911 during the lifetime of the 
defendant’s mother-in-law, Venkatammal, 
against the present defendant (as the Ist 
defendant) and against Venkatammal (as 
the 2nd defendant), for a declaration that 
the alienation by settlement deed made by 
Venkatammal in December 1909 in favour 
of the present defendant (then Ist defend- 
ant) making several false recitals as to 
the defendant being an dllatom son-in-law 
and so on, may be declared invalid and 
not binding on the reversioners after Ven- 
katammal’s death. Venkatammal died in 
19 2 during the pendency of that suit. The 
present defendant set up the very same 
false defences on the merits which he has 
set up in this suit. During the pendency 
of that suit Venkatammal died. Then the 
plaintiffs withdrew that suit as, from hav- 
ing been merely contingent reyersioners, 
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they became vested reversioners on her 
death and had become entitled not only to 
sue for a declaration of the invalidity of 
Venkatammal’s acts after her death but 
also to sue for possession itself of the 
lands. They did not ask for permission 
to bring a fresh suit on the freshly acquir- 
ed cause of action for fresh reliefs; evi- 
dently they thought it would be unnecessary 
to do so. (See Exhibit IXa.) The defend- 
ant contended at a late stage of the trial 
of this suit in the first Court that the suit 
was barred as res judicata by the withdrawal 
of the former suit. It was clear that there 
could be no resjudicata in the usual and 
strict sense of that term, as the first suit 
was not heard and decided and was only 
withdrawn from the adjudication of the 
Court. What the defendant meant by the 
plea of ves judicata, however, appears to be 
that the suit was barred by rule 1 (3) of 
Order XXIII of the Civil Procedure Code. 
This statutory bar cannot, in my opinion, 
be called res judicata. 

In the lower Courts, the case of Machana 
Vajhala Dikshatulu v. Gorugantulu Yaggamma 
(1) was relied upon by the defendant. 
That case was almost, but not quite, on all 
fours with the present suit. The plaintiffs 
there were also reversioners who had first 
sued for a declaration that the alienations 
by the widow were invalid, withdrew that 
suit against some of the defendants and 
ag against some properties in the posses- 
sion of those defendants without obtaining 
liberty to bring a fresh suit and then 
brought a second suit after the death of the 
widow against those defendants for possession 
of those properties. The judgment of the 
learned Judges (Munro and Sankaran Nair, 
JJ.) is contained in the following senten- 
ce:— Following Achuta Menon v. Achutan 
Nayar (2), we dismiss the second appeal with 
costs.” The Subordinate Judge in his judg- 
ment refers to this decision as follows:— 
“There are no reasons given in the judgment, 
which is very brief. lt merely follows the 
ease of Achuta Menon v. Achutan Nayar (2). 
The full facts have not been given. It is 
very probable that the plaintiff who pro- 
ceeded to trialin respect of some property 
in the previous suit was held not entitled to 


(1) 8 Ind. Cas. 1066; 9 M. I. T. 468; (1910) M. W. 
N. 782. 
(2) 21M 35, 


maintain æ second suit with reference to the 
property as to which he withdrew the claim. 
But in the present case, the plaintiffs did 
not proceed to trial at allas the widow died. 
They withdrew the entire suit and instituted 
this fresh suit for possession of the entire 
property.” I am unable to concur with the 
Jearned Subordinate Judge that the fact 
that the first suit was not withdrawn in its 
entirety in the case reported as Machana 
UVajhala Dikshatulu v. Gorugantule Yaggamma 
(1) could make any difference in principle, 
having regard to the language of section 
373, corresponding to present Order XXIII, 
that language making no difference in the 
result between the withdrawal of a portion 
or the withdrawal of the whole of a suit as 
regards the effect of such withdrawal on the 
suit or the portion of the suit, as the case 
may be. Then the learned Subordinate 
Judgesays in paragraph 52 of his judgment 
that in the case of Achuta Menon v. Achutan 
Nayar (2) the first and the second suits 
were both suits for the relief of ejectment 
and that the titles set up in the two suits 
were also substantially the same and that 
the general observations in Achuta Menon v. 
Achutan Nayar (2), namely, that where the 
first suit was withdrawn without liberty to 
bring a fresh suit, the plaintiff cannot contest 
in the second suit the allegations which 
constituted the defence or part of the defence 
to the claim made in the first suit, must be 
confined to cases where the causes of action 
for the two suits and the reliefs claimed in 
the two suits are substantially the same. 

The learned District Judgé in paragraph 
20 cf his judgment says:— The only case 
on which the appellant can rely is Machana 
Vajhala Dikshatulu v. Gorugantulu Yuggamma 
(1), but I find it difficult to apply this case 
in the absence of a full report of the facts,” 
I have perused the printed papers in Second 
Appeal No. 389~of 1908 and I find the 
facts are not so different in material parti- 
culars as to affect the applicability to this 
ease of what I must hold to have been the 
principle of the decision in Machana Uajhala 
Dikshatule v. Gorugantulu Yaggamma (1). 
Further in Sennava Reddiar v. Venkatachala 
Reddiar (3) Ayling and Tyabji, JJ., held 
themselves bound by the decisions in Achuta 
Menon v, Achutan Nayar (2) and Machana 


(3) 28 Ind. Cas, 91; 2 L, W. 177, 
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Uajhala Dikshatulu v. Gorugantulu Yaggamma 
(1) and dismissed an absolutely similar suit 
to the present one as barred by Order XXIII, 
rule 1 (3), of the Civil Procedure Code. In 
that case also, the widow died during the 
pendency of the first suit. The learned 
Judges held that the slight difference in 
language between section 370 and Order 
XXIII, rule 1 (3), (the word ‘matter’ being 
substituted by the words ‘subject-matter’) 
did not make any difference. Tyabji, J., says: 
“In the face of the above” two desisions 
“there is no room for any further discussion 
of the law.” Iam free to confess that I feel 
grave doubts as regardsthe discussions in 
Machana Uajhala Dikshatulu v. Gourgantulu 
Yaggamma (1) and Sennava Reddiar v. Venka- 
tachala Reddiar (3). So far as Achuta Menon v. 
Achutan Neyar (2) is concerned, my learned 
brother and myself followed it recently in 
Paykat Manakkal v. Theyyankaran (4). But in 
that case, the cause of action for and the relief 
claimed in the first suit were found for the 
purposes of that decision to have been sub- 
stantially identical with the canse of action 
and the relief claimed in the second suit and 
we held that the facts mentioned in the 
defence in the first suit cannot be contro- 
verted in the second snit. We did not, how- 
ever, dismiss the second suit but gave relief 
to the plaintiff on the basis of the facts 
pleaded by the contesting defendant in the 
first suit. Mr. WVaradachariar wished to 
attack Achuta Menon v. Achutan Nayar 
(2) on the ground that on the facts of 
that case the second suit could not be 
held to have been on substantially the same 
cause of action as the first suit and hence 
that decision itself was wrong. Ido not 
think when dealing with a question of law 
such as this, we could go behind the state- 
ment of the learned Judges as to the nature of 
the relationship between the causes of action 
in the two respective suits. At page 39 
the learned Judges say: “In our opinion, 
it cannot properly be said that there 
is no integral connection whatever be- 
tween the plaintiff's allegations in the two 
suits, that there is a complete difference 
between the cause of action alleged before 
and that alleged now, and that the- trans- 
action of 1893 between the plaintiff and the 
present Zamorin, which is the only distin- 
guishing circumstance, relied on, imposed on 
(4) 82 Ind, Cas, 624; (1916) IM. W.N. 171, 


the defendants a duty wholly or to any ex- 
tent different from that to which they were 
subject before that transaction took | place.” 
Then, no doubt, they go on to say “suppose, 
however, that the plaintiffs cause of action 
in the previous suit was different from that 
in the present suit,’ and to express the opi- 
nion that even in that case the plaintiff would 
be barred from controverting the defence al- 
legations in the first suit. 

While I am prepared to follow the ruling 
in Achuta Menon v. Achutan Nayar (2) where 
the causes of action for the two suits are 
substantially the same, I regret that I 
cannot follow the obzter dictum that even 
if the causes of action are substantially 


different, the facts stated in the defence 
in the first withdrawn suit cannot be 
controverted in the second suit. If the 


causes of action are the same and if the 
reliefs cla¢mable (though not claimed) are 
the same, then also Order X XIII will apply, 
read with Order II, rule 2. Where the 
causes of action are substantially different 
and a fortiori, where not only the causes of 
action are different but the reliefs claimed 
are different, and still more, where not only 
the causes of action are substantially differ- 
ent, but the reliefs claimed are bound to be 
different, I do not think that the defence pleas 
in the first suit are made incontrovertible in 
the second suit by the provisions of Order 
XXIII. Nor do I think that the difference 
in language by the substitution of the word 
“subject-matter” (which is the word used in 
the Order XXIII, rule 1 (3)] for the word 
“matter” (which was the word used in 
paragraph 2 of section 373) can be held 
to make any difference in the scope 
of the two provisions. While paragraph 
l of section 873 used the word “sub- 
ject- matter’, paragraph 2 used the word 

“matter” and this was corrected in the new 
Code for the sake of uniformity. I might 
further respectfully point out that no author- 
ity is quoted for giving sucha very wide 
interpretation to the word “subject-matter” 
or “matter” in Achuta Menon v. Achutan 
Nayar (2), that is, so as to include the defence 
allegaticns in the first suit even where the 
second suit is brought on a different cause of 
action. Let me take an extreme case to show 
the length to which we would have to go if 
the obiter dictum in Achuta Menon v. Achutan 
Nayar (2) is followed. Suppose A brings his 
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first suit against B, a trespasser who tres- 
passed on the plaint lands one year before 
suis, A claiming title as purchaser from ( 
whom he treated as the heir of D, the admit- 
ted former owner. B setsupa false claim of 
ownership in himself as heir to D (the admitted 
former owner who died two years before snit) 
in preference to the plaintiff's vendor O. 
During the course of the suit, A finds that 
neither: O nor B is the real owner but E is 
‘the owner as the real heir of D, He, there- 
fore, withdraws his first suit against B with- 
out permission to bring afresh suit. He 
then gets a conveyance from H and within 3 
years of the death of the admitted owner D, 
brings a second suit against B basing it on 
the title obtained by the purchase from Æ. 
Can it be argued that his second suit based 
on the purchase from E, the real owner, is 
‘barred by the incontrovertibility of the false 
defence raised by B in the first suit, though 
the plaintiff honestly and properly withdrew 
his first suit, which he brought through his 
mistaken notion that C was the heir of D 
and which suit was bound to fail P 

I am further clear that the suit for decla- 
ration brought by a contingent reversioner, 
who has really no title in the eye of the law 
(see section 6, clause (a), of the Transfer of Pro- 
perty Act and section 60, proviso, clause (m), 
of the Civil Procedure Code] and who is given 
a special cause of action by the current of deci- 
sions in the Privy Council to bring a suit to 
declare the widow’s alienation invalid as 
against the reversioners and whose suit as 
recently decided by the Privy Council in 
Venkatanarayana Pillay v. Subbammal (5) is 
brought on behalf of all the possible contin- 
gent reversioners, is brought by him in a 
quite different character from a suit brought 
by the same person in whom the inheritance 
became fully vested on the death of the widow 
to recover possession of the property from 
the widow’salienee. The fact of the widow’s 
death is a most important fact which 
thoroughly changes the nature of the cause uf 
action and which vests the cause of action in 
a particular defined person and not in the 
whole body of possible contingent reversioners. 
Further, while in the contingent reversioner’s 
suit he cannot claim the relief of possession 


(5) 29 Ind. Cas. 298; 17 M. L. T. 485; 21 0. L. J. 
515; 17 Bom. L. R. 468; 19 C. W. N. 641; 2 L. W. 596; 
(1915) M. W. N. 555; 42 I. A. 125; 38 M. 406; 28 M. L. 
J, 535, 
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but only the relief of declaration (and relief 
appurtenant to the declaratory relief), in the 
second suit he cannot claim the relief of de- 
claration as a substantial relief or as the only 
relief but can and ought to claim the relief of 
possession ‘see Siliman Sahib v. Bontala 
Haman Sahib (6)], which is a still stronger 
case in favour of the plaintiff because it 
was held that a suit for declaration by 
a person out of possession was on a 
different causeof action from that on which 
a second suit for possession on the same 
title was based]. Again in Gopal Chandra 
Banerjee v. Purna Chandra Banerjee (7) 
Banerji, J. says at pages 112 and 113: 

“The mere fact of two suits being in 
respect of the same property would not be 
sufficieat to make the latter suit one for 
the same matter as the former, when the 
state of facts leading to the two suits and the 
reliefs claimed under them are different.” 
In Kamini Kant Roy v. Ram Nath 
Chuckerbutty (2), Banerjee and Rampini, JJ., 
held that where the causes of action 
were different, the fact that the defence 
was the same in both suits and the firat 
suit was withdrawn without liberty to 
bring a fresh suit, did not prevent the 
plaintiff from controverting in the 
second suit the defence made in the first 
suit and repeated in the second. 

In section 11 of the Civil Procedure Code 
‘which ‘treats of bar by res judicata, the 
word used in the section in explanations 
3 and4 is ‘matter’. In the statutory bar 
prescribed i in Order II, rule 2, the expressions 
ued are ‘subjects in dispute’ ‘cause of 
action’ and ‘claim’. In the statutory bar 
enacted in Order XXIII, the word is 
‘subject-matter. In Kavert Ammal v. Sastri 
Ramier (9) the word ‘object-matter’ is used 
(see line 2) when considering the question of 
res judicata. In Ramaswamt Ayyar v. 
Vythinatha Ayyar (10) Sir Bashyam Iyengar 
considers fully the provisions of the old 
Civil Procedure Code corresponding to the 
provisions of section 11 and Order Il of the 
new Code. At page 763 he says: “The first 
contention is mainly based on the, argument 


(6) 20 Ind. Cas. 413; 25 M, L. J. 125; (1918) M. W. 
N. 654; 3B M, 217. 

(7) 4 0. W. N. 110, 

(8) 21 0. 255, 

(9) 96 M. 104 at p 

(10) 26 M. 769; 13 a 


M. L. J. 68. 
448, 


oe 
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that the phrase ‘the subjects in dispute’ 
occurring in section 42 connotes the corpus 
or object-matter of theclaim and that, there- 
fore, all possible claims to the same should 
recessarily be offered for decision in the suit. 
Tn our opinion the expression ‘the subjects in 
disputo’ signifies the jural relation between the 
parties to the suit, for the determination of which 
the suit is brought. In other words, the object 
of section 42 is to require the plaivtiff to 
bring forward his whole case as to the matter 
of litigation on the question of right involved in 


the suit and not to require him to unite all | 


the causes of action which he may have 
against the defendanf in respect of the cor- 
pus or object- matter of the suit.” Then at 
page 766 he says: “St is clear that the expres- 
sion ‘subjects in dispute’ means the cause of 
action or the subject-matter of litigation, that 
is, the right which one party claims as 
against the other and demands the judgment 
of the Court upon.” At page 768, he refers 
to Mr. Justice Holloway’s decision where. the 
expressicns ‘matter of litigation’ , ‘question of 
right’, ‘particular kind of claim’ occur. 
lt may be that there are subtle and refined 
distinctions between the meanings of the 
different expressions ‘subject-matter’, ‘corpus’, 
‘object. matter’, ‘cause of action’ A ‘matter, 
‘transaction’ [a word used in some places in 
Ramaswami Ayyar v. Vythinatha Ayyar (10), 
-‘ground of claim’ and soon. Ido not mean 
to venture upon a discussion of such differ- 
ences, In Achuta Menon v. Achutan Nayar 
(2) the word ‘matter’ in section $73 was 
held to include the question which is raised 
in the allegations of the defendant. The ex- 
pression ‘fresh suit for the same matter’ was 
. considered as meaning a fresh suit which iu- 
volves the truth of the allegations of the 
defendant forming part of the matter to be 
decided in the former suit. It may, therefore, 
be that the word ‘matter’ has a larger 
meaning than ‘cause of action’, But can 
the “matter” in the second suit be held to 
be the same when the cause of action is sub- 
stantially different though the defence is 
the same? In respect of the bar by res judi- 
cata, it has now been settled by the decisions 
in Krishna Behari Roy v. Bunward Lall Roy 
(11), Thylla Kandı Ummatha v. Thytla 


Kandi Cheria Kunhamed (12), Allunni 
(11) 2 I. A. 283; 25 W. R. 1; LO. 144; 3S r. P. CO. J. 
659; 3 Suth. P. C. J, 313. 
(12) 4 M. 308. > 


\ 


v. Kuniusha (13) and Ramaswami Ayyar 
v. Vythinatha Ayyar (10) that, where the 
causes of action are different, even a 
dismissal of the first suit by the Court after 
contest on the merits is no bar to the 
maintainability of a second suitona sub- 
stantially different cause of action, even 
though the defences may be the same in 
the two suits. Is a plaintiff who, honestly 
in order to save the time of and trouble 
to the Court, withdraws the first suit instead 
of allowing it to be dismissed on the unsus- 
tainability of the rights set up by him, to 
be in a worse position by his said honest 
withdrawal than if he had delayed the 
disposal of that suit and obliged the Court 
to give its opinion on. the merits of his first 


` cause of action? 


I would, therefore, refer to the opinion of 
the Full Bench the following question:— 

Whether the rule laid down in Achuta 
Menon v. Achutan Nayar (2) (that a plaintiff 
who has withdrawn a former suit without 
permission to bring a second suit is pre- 
vented from agitating in the second suit 
the truth of the allegations which constitute 
the defence in the first suit) applies in the 
present case, where the cause of action and 
the relief claimed in the second suit are 


substantially different from those in 
the first suit. 
Napier, J.—I entirely agree. It seems 


tome that there must bea distinction ina 
case like this where the first suit would not 
give the plaintiff all that he became entitled 
to when the death of the widow gave him 
a new cause of action; unless he got leave to 
amend, he would necessarily haye to bring 
a second action founded on the declaration 
given in the first, and itis more reasonable 
that he should withdraw the first suit and 
bring a consolidated suit for possession. 

This second appealand the memorandum 
of objections coming on for hearing, upon 
perusing the grounds of appeal, the 
judgments and decrees of the lower Appellate 
Court and the Court of First Instance and 
the Order of Reference to the Full Bensh, 
aod upon hearing the arguments of Mr. T. 
V. Venkatarama Aiyar, for the Appellant, and 
of Mr. S. Varadachariar, for the Respondents, 
the Court expressed the following 

OPINION—We agree with the conclu- 


(18) 7M. 2640 + 
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‘sions of Sadasiva Aiyar, J.,in the order of 
reference, 

The question is whether the second suit 
can be regarded as brought in respect of the 
‘same subject-matter as the first suit within 
the meaning of Order X&{II, rule 1 (3), of 
the Civil Procedure Code. The terms “subject- 
matter” and “the same matter” which 
occurred in the corresponding section 373 
of the old Code have not been defined, and 
‘must, we think, be construed strictly ina 
penal provision of this character. Without 
attempting an exhaustive definition of all 
that may be included in the term “subject- 
matter” we are of opinion that where, as in 
the present case, the cause of action and the 
relief claimed in the second suit are not the 
same as the cause of action and the relief 
claimedin the first suit, the second suit 
cannot be considered tohave been brought 
in respect of the same subject-matter as the 
first suit. This was expressly decided in Gopal 
Chandra Banerjee v, Purna Chandra’ Banerjee 
(7), with which we agree. It follows that the 
plaintiff in the second suit is not debarred 
from contesting the allegations made by the 
‘defence in the first suit. We think that the 
decision in Achuta Menon vy. Achutan Nayar 
-(2) and the decisions which followed it 
-in Machana Dajhala Dikshatulu v. Gorugantulu 
Yaggamma (1) and Sennava Reddiar v. 
: Venkatachala Reddiar (8) must be overruled. 

Reference answered in the negative. 


PRIVY COUNCIL. 

Appeat From Lower BURMA Outer Court, 
March 21, 1916. 
Preseni:—Lord Shaw, Sir John Edge and 

`~ Sir Lawrence Jenkins. 
PRANJIVANDAS JAGJIVANDAS 
MEHTA—Ptaintirg—APPELLANT 
CeTSUS 
CHAN MAH PHEE—Derenpant— 


RESPONDENT. 
Mortgage~-Equitable mortgage—Written agreement 
ulong with deposit of title.deeds—Construction— Scope 
of secusity—Burden of proof. 


Where titles of property are handed over with 


nothing said except that they are to be security, 


the law supposes that the scope of the security is 
the scope of the title. Where, however, titles are 
handed over accompanied by a bargain, the bargain ‘ 
must rule. When the bargain is a written bargain, 
it, and it alone, must determine what is the scope 
and the extent of the security. [p. 191, col. 2.] . 
It is for persons who hold security to satisfy the 
Court of the true scope thereof. The use of the singular 
term “grant of land” cannot ordinarily include the 
abject of three otherplots of land. [p. 192, cols, 1 & 


The maker of a promissory note deposited title- 
deeds of certain properties with the holder, who, in 
a suit to enforce the equitable mortgage thus 
created, claimed priority over a subsequent purchaser 
for value by virtue of a notandum on the back of 
the pro-note mentioning’ a house by way of 
security. The endorsement was afterwards altered 
by an interlineation, the effect of which was to add 
other properties as security: 

Held, that the security was by the written contract 
limited and its scope could not be extended to 
include other properties added to by interlineation, 
inasmuch as the well-established rule of equity 
that a deposit of title-deeds without more, without 
writing or without word of month created in 
equity a charge upon the property in question, did 
not apply to a deposit aceompanied by a contract 
in writing, in which case the written contract alone 
determined the scope of the security. [p. 191, col. 2.] 

Shaw v. Foster, (1872) 5 Eng. & Ir. App. 321 at p. 
340, applied. 

Heid, further, that it was the duty of a mortgagee 
to establish the identity of the mortgaged property 
and thatawordin the singular could not {be} oxtend- 
ed to cover other properties which the same word in 
the plural might include. [p. 192, cols. 1 & 2.] 


Quezre:— Whether, where an alteration in a written 
contract has been made, any rights in law could be 
founded upon that document. [p. 191, col. 2.] 


Appeal from a judgment and decree of the 
Chief Court, Lower Burma, dated May 6, 
1914, reversing those of the same Court in 
its Original Civil Jurisdiction, dated August 
16, 1911. 


FACTS.—In the year 1902, the plaintiff-ap- 
pellant’s predecessors lent a sum of Rs. 5,000 
to one Ko Tha Gywe and got a promissory note 
executed therefor as well as a deposit of title- 
deeds as security. Ko Tha Gywe died in the 
same year and on his death the lender- took a 
fresh promissory note for Rs. 6,000 from his 
daughter Mah Saw, to cover the prior note 
and other sums of money. Subsequently the 
daughter borrowed further sums of money 
and in 1906, she and her husband executed 
a fresh promissory note for Rs. 13,000 and 
the deposit of title-deeds was also continued 
and an entry was made on the back of the 
note to the following effect:—“As_ security, 
grant of a house in 14th Street, Rangoon” 
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and the same was signed by the parties. 
Later one Mul Chand, a creditor of Mah Saw, 
obtained a decree against har and iu execu- 
tion of that decree brought one of the pro- 
perties covered by the title-deeds to sale and 
the present respondent bécame the purchaser 
in Court-auction. The present suit was 
brought by P. J. Mehta to obtain a mortgage- 
decree against all the properties comprised 
in the title-deeds deposited with him, 

The first Court gave a decree in plaintifi’s 
favour, but on appeal the said decree was 
modified and the property which had been 
purchased by the defendant was released 
from the operation of the mortgage-decree. 
The plaintiff thereupon preferred this appeal 
to the Privy Council. 


Messrs. De Gruyther, K. O., and J. M, 
Parikh, for the Appellant.—The point whe- 
ther the mortgage extended also to the house 
purchased by the respondent was never raised 
in the Court of first instance. There was 
‘nothing about it in the defendant’s written 
statement and no isssue was framed upon it. 


The only question raised and argued there 
-was whether or no any equitable mortgage 
was created at all in favour of the plaintiff, 
The contract must be taken to comprise all 
the properties covered by the title-deeds de- 
posited and must not be confined or limited to 
the notandum on the back of the note. The 
writing in question was taken only as an 
additional acknowledgment of liability and 
it has no other effect. Even if the notandum 
was the contract between the parties, oral 
evidence was admissible to prove the inten- 
tion of the parties, The evidence in the case 
clearly showed that a mortgage of all the 
properties was intended by ali the parties. 


The deposit of title-deeds was ‘the only 
real criterion to determine the properties 
which were intended to be mortgaged. 


Sir Erle Richards, K. O., and Mr, F. J. 
Ovltman, for the Respondent, were not called 
upon. 


JUDGMENT, 


Lorp SsAw.——Their Lordships think it 
unnecessary in this case to call upon learned 
Counsel for the respoudent. They are of 
opinion that the judgment of the Chief 
Court of Lower Burma appealed from is 
correct, . 


The rights of the parties have to be deter- 
mined, in their Lordships’ opinion, by a 
written agreement, which is, in their 
Lordships’ view, the limit and standard 
fully measuring the obligations of Mah Saw, 
who obtained an advance of Rs. 138,000 
from the respondent on the 1st June 1906. 

On that date there was a notandum put 
upon the back of a promissory note then 
granted, and the notandum is to this effect: 
“As security, grant of a house in 14th Street, 
Rangoon.” Their Lordships take no stock of 
an alteration made after that notandum was 
signed, by which there was an interpolation 
of the words “Strand Road and,” which 
words would have, in appearance at least, ex- 
tended the scope of the security from “a 
house in 14th Street, Rangoon,” to “a house 
in Strand Road and 14th Street, Rangoon.” 
Had an argument been raised as to whether 
this alteration having been made, any rights 
in Jaw could now be founded upon this docu- 
ment, that argument would have been consi- 
dered: but it is unnecessary to make any 
pronouncement upon this topic, and accord- 
ingly their Lordships deal with the document 
signed by Mah Saw on the Ist Jane 1906, as 
definitely limiting and describing the scope of 
the security. It was a “grant”, in the 
singular, “of a house,” in the singular, “in 
14th Street, Rangoon.” 

The law upon this subject is beyond any 
doubt. (1) Where titles of property 
‘are handed over with nothing said 
except that they are to be security, 
thelaw supposes that the scope of the 
security is the scope of the title. (2) Where, 
however, titles are handed over- accompanied 
by a bargain, that bargain must rule. (3) 
Lastly, when the bargain is a written bargain, 
it, and it alone, must determine what is the 
scope and the extent of the security. In the 
words of Lord Cairns in the leading case of 
Shaw v. Foster (1):— 

“Although it is a well-established rule of 
equity that a deposit of a document of title 
without more, without writing, or without 
word of mouth, will create in equity a charge 
upon the property referred to, I apprehend 
that the general rule will not apply where 
you have a deposit accompanied by an actual 
written charge. In that case you must refer 


(1) (1872) 5 Eng, & Ir, App, 321 at p, 340, 
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to the terms of the written document, and 
any implication that might be raised, suppos- 
ing there were no document, is put out of the 
case and reduced to silence by the document 
by which alone you must be governed.” 

Their Lordships accordingly have admitted 

n argument the only possible question which 
remains (standing the document specifying 
the security and signed by Mah Saw), namely, 
the question of identification of the term 

“grant of a house in 14th Street, Rangoon.” 
To identify this grant, a reference has been 
made by learned Counsel for the appellant 
to the various title-deeds of the properties 
called Plots Nos. 65, 66, 66A and 67. These 
deeds are as follows: With reference to Plot 
No. 65, there is a lease of land in favour of a 
person named Ma Thit, who was the mother of 
Mah Saw. With reference to Plot No. 66, and 
apparently also to No. 66 A, there is a docu- 
ment for sale of a house and of land in favour 
of Ma Thit. Butthen, with reference to the 
last document, namely, as to Plot No. 67, 
there is a “grant. of a house”, a conveyance of 
a house on the 3rd January 1901, in favour 
of Ko Tha Gywe. Ko Tha Gywe was 
the husband of the grantee, or lessee of the 
other plots of ground covered by the other 
documents. He was the father of Mah Saw, 
and if does occur as a matter of interest that 
this person, thesfather of Mah Saw, who had 
a conveyance of a house, that on Plot No. 67, 
was himself a borrower from the persons who 
are interested in this suit, who were bankers 
and money-lenders in the district. On the 
10th October 1902, he borrowed a sum of Rs. 
5,000 from them; and a somewhat curious 
transaction took place, namely, that he deposit- 
ed with the money-lenders, not only the title 
of the property belorging to himself, namely, 
the grant of the house, but also the title-deeds 
of the other three properties which belonged 
not to himself, but to his wife. It was on 
this occasion that all these titles found their 
way into the hands of the lenders. Mah Saw 
succeeded to Ko Tha Gywe in the ownership 
of the house on Plot No. 67. : 

Their Lordships have, in these circum- 
stances, no doubt whatsoever that the identi- 
fication of the “grant of a house in 14th 
Street, Rangoon,” by her is accomplished 
by a reference to the conveyance of the house 
in favour of Ko Tha Gwye, which house had 
been his property when the original advance 
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of Rs. 5,000, some years before, was obtained 
by him. 

Their Lordships finally remark that, as 
against this identification of the house in 14th 
Street, there is no evidence at all satisfactory 
in this case, and it was for the persons hold- 
ing this security clearly to satisfy the Court 
of the scope thereof. They have not done so. 
There is nothing in the case which confirms 
the view that under the term “grant of a 
house”, which would be a singular term 
applicable to a singular title, there was 
included the subject of three other plots of 
land under leases. Their Lordships cannot 
assent to such a construction. They think 
the security is distinctly and by contract 
limited, and they cannot extend it as 
desired. They have no doubt that the Chief 
Court of Lower Burma kas reached a’ proper 
conclusion. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed 
with costs. 

Appeal dismissed. 

Solicitor for the Appellant: Mr. F. 
Dalgado. 

Solicitors for the 
Arnold and Son. 


Respondent : Messrs. 


ALLAHABAD HIGH COURT. 
Seconp Crvit Appgat No. 1865 or 1914. 
March 4, 1916. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique.- 
RADHE SHIAM —Ptaintivr— 
APPELLANT 

versus - 
CHUNNI AND ANOTHER—DEFENDANTS— 
RESPONDENTS, 

Transfer of Property Act (IV of 1882), s, 59— 
Mortgage—'Attest”, meaning of-—Attestors not present 
at execution—Morigagor adandan, effect of—Per- 
sonal decree, if allowable, 

A mortgage-deed signed by attestors who did not 
sse the mortgagor sign is not an operative 
document, and cannot be enforced by the meré 
ay of its execution by the mortgagor. [p. 193, 
co. 

The Court can, however, in such a case grant a 
personal decree. [p. 198, col. 1] 
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Second appeal against the decree of the 
Subordinate Judge, Mnttra, dated the 
3lst of August 1914. 

Mr. Kailas Nath Katju (for the Hon'ble 
Dr. Tej Bahadur Sapru), for the Appellant. 

Mr. Benode Behari, for the Respondents. 

JUDGMENT.—We think the view taken 
by the Court below was correct, namely, 
that the document, not being executed in 
the manner prescribed by section 59 of the 
Transfer of Property Act, did not operate 
as a mortgage. The appellant asks us to 
give hima personal decree. He has not asked 
for such a decree in his plaint. What he 
asked for there is the ordinary relief whisk 
is granted under section 90 in the event 
of the mortgaged property not being suff- 
cient. We are prepared, however, to treat the- 
case as one in which we were asked to amend- 
the plaint and had allowed the amendment 
on the terms that plaintiff should confine 
his claim to the principal sum of Rs. 165, 
and simple interest at 12 per cent. per annum. 
We accordingly allow the appeal to this 
extent that we grant the plaintiff a personal 
decree for Rs. 165, with simple interest at 
the rate of 12 per cent. per annum from the 
9th of August 1905 up to the present time. 
Hereafter the rate of interest will be 6 per, 
cent. per annum simple interest. In all 
other respects the appeal is dismissed. The 
parties will pay their own costs. 

: ats Decree varied. 





PRIVY COUNCIL. 
APPBAL FROM THE OaLcurra Hieu Court. 
f May 5, 1916. 
Present: —Lord, Shaw, Lord Sumner, 
Lord Parmoor, Sir John Edge and 
Mr. Ameer Ali, wire Nautical dssessors, 
, Vice-Admiral Robert N. Ommanney, C. B., 
and Commander W. F. Caborne, C. B., R. N.R. 
. Tus RIVERS STEAM NAVIGATION 
COMPANY (LIMITED)—APPELLANTS 
versus 
Tus HATHOR STEAMSHIP COMPANY 
(LIMITED )}—Rusvonpents. 


Ad-niralty, court of—Collision between vessels— 
Negligent navigation—Trial Judge, finding of, on 
questions of fact—-Appellate Court, duty of. 

In collision cases, a Court of Appeal should be 
most chary of interfering with the decision of the 


the opportunity ‘of forming his estimate of them by 
their demeanour. Only in exceptional cases and 
for speqial reasons should d Court, which has not 


13 


had this advantage, reverse the judgment of the 
Trial Judge on questions of fact. [p. 193, col, 2.] 


Appeal from a judgment and decree of the 
High Court, Calcutta, dated February 13, 
1914, reversing those of the same Court in 
its Ordinary Original Civil Jurisdiction, dated 
February 6, 1915. 

FACTS of -the case are sufficiently set 
forth in their Lordships’ judgment and the 
arguments of Counsel turned upon the ques- 
tions of fact only. 

Messrs. Aspinall, 
for the Appellants. 

. Messrs. Roche, K. C., 
Respondents. 


K. O., and Dumas, 


and Noad, for the 
JUDGMENT. 

Lorn Susnee.—The respondents, owners 
of the steamship “Hatumet’’, sued the appel- 
lants, owners of the paddle steamer “Punjab,” 
inthe High Court of Judicature at Fort 
William in Bengal, in the Ordinary Original 
Civil Jurisdiction of the Court, for negligent 
navigation in the Hooghly on the 27th Decem- 
ber 1911. Fletcher, J., who tried the case, 
decided against them. TheCourt of Appeal 
(Sir Lawrence Jenkins, O. J., and Woodroffe, 
J.) having reversed the judgment of Fletcher, 
J., the owners of the “Punjab” have brought 
the present appeal. The case was such ag is 
regularly tried in Courts of Admiralty, and 
the practical rules of Admiralty Courts are 
applicable. “The only material difference 
arising from_the fact that the action was 
brought in the Ordinary Original Civil Juris- 
diction of the Court is that neither Fletcher, 
J., nor the Court of Appeal enjoyed, as their 
Lordships have done, the benefit of theadvice 
of Nautical Assessors. 

In collision cases, no rule is better 
established than this that, where questions of 
fact alone arise, a Court of Appeal should ke 
most chary of interfering with the decision of 
a Trial Judge who had seen the witnesses and 
had the opportunity of forming his estimata’ 
of a them by their demeanour. Only in excep- 
tional cases and for special reasons should a 
Court which has not had this advantage reverse 
the judgment of the Trial Judge on questions 
of fact. This rule has long been observed and 
often laid down. Jt is unnecessary to cite 


` authorities in which it has been formulated,” 
‘Trial Judge, who has seen the witnesses and had - 


The Appellate Court, in effect, treated 
the appeal as a re-hearing-of the whole. 
case. Presumably, therefore, their opinion 
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was (though they do not so say in terms) 
that Fletcher, J., had not rightly addressed 
himself to the questions before him, so 
that there had been a mistrial; if they 
merely differed from Fletcher, J., as to the 
effect of-the evidence, they would not have 
thought themselves justified in allowing 
the appeal. Before their Lordships, Counsel 
for the respondents submitted that Fletcher, 
J., had failed to appreciate the relative 
importarce of the different incidents, and 
in a question of seamanlike navigation, had 
allowed his judgment to be influenced, if 


not determined, by tests inapplicable to two. 


vessels approaching one another so as to 
involve risk of collision. Accordingly, it 
becomes necessary to consider the facts, not 
in order to see how their Lordships would 
have decided at the trial, but in order to see 
whether Fletcher, J., so misapplied his mind 
to the incidents proved before him as to 
warrant the reversal of his judgment on 
what, after all, are exclusively questions of 
fact. 


The scene of the occurrence was the 
reach of the Hooghly a little below 
Caleutia opposite the Sibpur College. Here 
the river runs about east and west, and 
the deep-water channel is on the south 
side of the river. On its north side there 
is an extensive bank called the Stbpur 
College Sand, where the water is shallow 
over a considerable distance outwards from 
the north bank. As the sands rise steeply 
from the deep channel, their edge, consti- 
tuting its northern limit, is marked by 8 
line of three buoys: the Upper, Central, and 
Lower College Sand buoys. 

It was already daylight, the morning was 
clear and still, and the “Hatumet,” which 
had left the Kidderpore Dock a little ear- 
lier, was proceeding down to gea drawing 
28 feet 2 inches forward and 24 feet 4 
inches aft, in charge of a Hooghly pilot 
named Wheeler. There is no reasonable 
doubt that some obstruction or appearance 
of obstruction ahead caused this pilot to 
shift her helm and to handle her engines 
in a series of rapid manceuyres, 
the result of which was that she 
took the College Sand with her stem ata 
point afterwards fixed by compass bearings 
as about 400 feet below the Central College 
Sand buoy, where she remained fast for 


some hours and sustained considerable 
damage.. The natural course for an ocean 
steamer proceeding down this reach would be 
to keep in mid-channel or a little to the 
northward of mid-channel, but, om perceiving 
any vessel coming upstream, to close some- 
what on the line of the buoys under a port 
helm so as to pass her port to port. The 
plaintiffs’ case. was that the “Hatumet,” 
coming down mid-channel at half-speed, saw 
the “Punjab” at a considerable distance com- 
ing up-river, exchanged port-helm whistle 
signals with her, edged to the north side 
of the deep-water channel under a slight 
port helm, and was about to pass her port 
to port, when she saw the “Punjab” 
suddenly take a sheer to the northward, 
as if acting under a starboard helm (truly 
a most astonishing and almost suicidal 
thing to do), so that she began to cross the 
“Hatumet’s” bows at a distance of only 300 
feet. The “Hatumct” is about 350 feet long. 
Thereupon the “Hatumet’s” engines were put 


-at slow and her helm was hard-a-star- 


boarded. Then, after an interval, according 
to her engine-room log, of one- minute, her 
engines were put full speed ahead for another 
minute in order to cant her bow to port, but, 
as she did not cant, they were then put full 
speed astern. The “Punjab? passed the 
“Hatumet,” apparently at this juncture, 
starboard to starboard, but the ‘“Hatumet,” 
with a right-handed screw going astern, 
took a sheer to starboard about three points 
off her course, grounded, and remained fast, 
It may be observed that although the “Punj- 
ab” had passed by at a distance of only a 
few yards, those on board the “Hatumet” 
did not hail her. They “refrained even from 
good words.” 


Now it is common ground that the 
“Punjab,” a shallow-draught river paddle- 
steamer, actually was coming up at this 
time with two lighters lashed on her port 
side and one on her starboard. She did 
sight the “Hatumet” coming down at a 
considerable distance; she did starboard 
her helm; and she did pass the “Hatu- 
met” starboard to starboard, and, what is 
more, the serang, who was directing the 
navigation at the time, said that, as he 
understood, when a big ship gave one | 
shot blast to a small ship it meant get 
out of my way.” That way danger lies, 
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Fletcher, J., rejected the “Hatumet’s” 
story, and, as their Lordships think, must 
have meant that he believed the “Punjab’s” 
` serang, though he did not expressly say so. 
He said in terms that he was unfavourably 
impressed by the manner of the “Hatumet’s” 
pilot and his assistant, who were called as 
witnesses, and that he would feel great dift- 
culty in accepting their evidence standing 
alone. It is true that he attributed to the pilot 
a suppression of fact, of which he was not 
guilty; but their Lordships do not think that 
this was his only or indeed his main reason-for 
doubting his veracity. He certainly was 
greatly and unfavourably impressed by the 
fact that, according to the “Hatumet’s” 
ease, the “Punjab” was fine on her port 
bow, only about 300 feet away, when she 
was seen to be starboarding. To this all 
the “Hatumet’s” witnesses quite unequivo- 
~ cally pledged themselves from the first. 
On finding that the “Hatumet” was hard 
and fast aground the pilot sat down and 
wrote a report then and there,in which he 
made that statement. The captain signed 
it as correct. A similar account was 
entered inthe log. The captain and mate 
were examined on commission in England 
and adhered to this story, and so did the 
pilot at the trial. It was so manifest that 
the “Hatumet’s” manwuyres, after perceiv- 
ing the “Punjab’s” alteration of course 
up to the time when the two vessels passed 
starboard to starboard, could not have been 
crowded into the short time in which the 
two ships, after being only about 300 feet 
apart, would meet and pass, that, at the 
end of a very long and full trial, the 
plaintiffs’ Counsel admitted collision to have 
been inevitable if the vessels were anything 
like so near to one another as 800 feet. It 
is doubtful whether the Appellate Court 
appreciated that the plaintiffs had been 
driven to abandon this most important 
feature of their case. 

The respondents’ very forcible argument 
was this; If the “Hatumet” gave a port-helm 
signal it could only have been for some 
vessel on her port hand; vessels on her 
starboard hand were out of her way on the 
shoals, where she could not follow them. 
The rapid and unsuccessful mancvures, to 
which she had resort, must have been taken 
in view of some vessel navigating so near to 


her as to involve risk of collision, and that 
risk could only arise, in the case of vessels. 
about to pass port side to port side, if the ap-, 
proaching vessel suddenly dirested her course . 
to port, and appeared to be crossing the 

" Hatumet’s ” bows. No steamer but the 

“Punjab” was in sight, so the thing speaks for- 
itself. To distrust, and still more to reject, R 
the “Hatumet’s” case because her pilot mise. 
judged her distance from the “Punjab,” 
showed onthe part of Fletcher, J, a lack 
of nautical judgment. The distance between - 
two vessels approaching one another in a, 
river is peculiarly difficult to estimate with. 
precision. Even at a distance of 1,000 feet. 
(and so their Lordships are advised is the, 
case) such a manœuvre was unseamanlike 
and involved risk of collision. 

This argument, though strong, falls ‘short 
of being convincing. If there was no other 
vessel in the neighbourhood of the“ Hatumet” 
except the “Punjab,” whose presence, or, 
supposed presence, at close quarters more or. 
less on the port bow could have led to the 
“Hatumet’s” manœuvres, it might well have 
been inferred that the “Punjab” was the 
cause of them and that they would never 
have been resorted to if the “Punjab” had 
kept her course so as to pass port side to port 
side. It is notto besupposed thatthe Hatumet” 
would have been handled in such an urgent: 
manner in order to avoid the imaginary en- 
counter of a non-existent vessel. Accordingly, 
thongh it was enough for the “Punjab” to 
show that the “Hatumet’s” witnesses failed to 
prove their case without herself accounting 
for the “Hatumet’s” mancuvres, it was 
evidently important for her to suggest some 
explanation of those manœuvres. One sug- 
gestion was that the “Hatumet” had ap- 
proached close to the steep southern edge of 
the College Sand, and, as seamen say, “smelt 
the ground” so that she took a sheer to star- 
board. Their Lordships are advised that in 
the position, and in the depth of water in 
which the “Hatumet” must have been at the 
time this could not have happened. The other 
suggestion is that the manceuvres are ex- 
plained by the presence of a country boat some- 
where ahead of the “Hatumet.” Such a boat 
there was, and somehow the “Hatumet’s” 
pilot failed to appreciate its presence and 
position. Eventually he came into collision 
with it on his starboard bow, though no 
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damage was done. Where this country boat 
was just previously and how she shaped her 
course is not known, but, without assuming 
to decide anything about her movements, 
their Lordships think that her presence so 
close to the ““Hatumet” at the critical time 
provides a possible explanation of the 
“Hatumet’s” manœuvres which is consistent 
with an acquittal of the “Punjab,” if the 
“Hatumet’s” witnesses are once discredited in 
their story. 

Their Lordships think, further, that Fle- 
teher, J., was entitled to attach great weight 
to the fact that from the first the ‘Hatumet’s” 
witnesses placed the occurrence of the 
“Ponjab’s” sudden change of course ata 
distance fromthe “Hatumet” of only about 
300 feet. The plaintiffs’ error was not incor- 
siderable. Theestimate wasfar from being 
substantially exact. A distance apart of as 
much as 1,000 feet at the critical time has 
now been suggested. Whoever was respon- 
sible’ for the original estimate, it was one 
to which three persons, all well qualified to 
judge, made themselves parties within a few 
hours of the event. They must at least have 
known whether they felt sure of their estimate 
or not. It isa grave matter for a litigant in 
such cases to shift his ground from that taken 
upin his Preliminary Act or in such contem- 
porary documents as came into existence in 
this case and correspond to a Preliminary Act, 
When it comes to trebling the distance in 
question, the position of the defendants is 
materially prejudiced. Their Lordships are 
advised that the manœuvre with which the 
“Punjab” is charged would be dangerous and 
likely to involve risk of collision, even at a 
distance of 1000 feet: but if that distance 
were accepted, the appellants might have 
raised, with some prospect of: success, the 
answer that within a distance-of 1,000 feet 
the “Hatumet” ought to haveeluded in safety 
the consequences of the initial negligence, if 
any, of the “Punjab.” As it was, Fletcher, J., 
considered that he need nct decide this 
issue; it was but lightlf touched upon in the 
Court of Appeal, and the appellants’ Counsel, 
at their Lordships’ bar, assuming that the 
plaintiffs would adhere to their original case, 
elected not to press it. No further opinion 
need be expressed on this point beyond 
saying that, on the course which the 
“Punjab” admittedly took, so slight an 
alteration of the ‘“Hatumet’s” helm, if 


promptly made, would have prevented both 
collision and grounding, that it would not have 
been right to view sucha shifting of their 
ground as anything but a grave blow to the 
credit of the “Hatumet’s” witnesses. 

It is on these witnesses that the plaintiffs 
had torely for the alleged interchange of 
port-helm signals. The “Punjab’s” serang 
said that he heard no such signal from the 
“Hatumet,” and Fuller, a so-called independ-’ 
ent witness, who did hear her whistle, was 
not prepared to distinguish between a mere 
warning blast and a signal meaning “I am 
directing my course to starboard.” So far as 
he goes, Fuller appears to nagative dny port- 
helm signal from the “Hatumet” and he cer- 
tainly said that the “Punjab” did not whistle 
at all. 

A judgment for the defendants might well 
be affirmed on the simple ground that Fle- 
tcher, J., considering the evidence with proper 
appreciation of its bearing and without mis- 
conception as to thelaw, found asa fact that 
he could not rely on the “Hatumet’s” wit- 
nesses sufficiently to hold thatshe had made 
out her case, Certain considerations, however, 
have been pointed out, which carry the matter 
a good dealfurther. A strong attempt was made 
at the trial to showthat, under the Hooghly 
Rules, it was the duty of both vessels in that 
part of the river to pass port side to port 
side, but it was shown eventually that the 
rule relied on did not apply to the position in 
question. A practice was proved for shallow- 
draft river vessels to cross the College Sand 
to the northward of the line of buoys, and of 
this practice the pilot of the “Hatumet” was 
aware. Certainfactcrs governing the posi- 
tions of the vessels are sufficiently known to’ 
make an arithmetical calculation profitable. 
The “Hatumet’s” pilot was well acquainted 
with the river and well able to estimate dis- 
tances on it, Ata Marine Enquiry into the 
conduct of the ‘“Punjab’s” serang, held about 
amonth after the incident, this pilot gave 
evidence that, when he first sighted the 
“Punjab,” she was about 1,000 feet below 
the Lower College Sand buoy, and the 
“Hatumet” was then 650 to 700 feet above the 
Upper buoy. To -this evidence he eventually 
elected to adhere at the trial, and this part of 
his evidence was accepted by Fletcher, J. 
From this finding their Lordships think that 
the plaintiffs Gannot now escape. The dis- 
tance between the Upper and the Lower 
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College Sands buoys is accurately known. 
Tt is 2,450 feet. The tide was the last 
of the flood, running up about 1 knot. This 
is given by the “Hatumet’s” assistant pilot. 
The “Punjab's” serang gave her speed as 5 or 
6 knots and this vas not challenged in cross- 
examination. The “Hatumet’s” pilot put her 
speed somewhat variously, but in substance 
at about 43 knots. Her engines were at half- 
speed ahead. Without tying the respondents 
to unreasonably precise figures, it is easily 
demonstrable that at these speeds the 
“Punjab” could not have been still approaching 
the “Hatumet,” where the latter must have 
been when those manœuvres began, which 
shortly afterwards brought her up at the ob- 
served point of her stranding. At that time the 
“Punjab,” according to her witnesses, was 
actually astern of the “Hatumet” in the 
shoal water to the northward of the 
buoys. According to Fuller, she could not 
have been so far upstream, but still she was 
to the northward of the buoys and not in the 
position in which the “Hatumet” must needs 
place her. As a witness, Fuller must be 
admitted only under very considerable reserve. 
Of his evidence at the Marine Enquiry 
only a brief and obscure report is to be found 
in the Record. Whatever it meant, it did not 
agree with what he said at the trial. - All the 
explanation of this disagreement that he 
could give was that he was called at the 
enquiry on his subpoena, apparently without 
having given a proof of his evidence, and, 
having said what he had to say, was not 
cross-examined so as to have the oppurtunity 
of altering it. The respondents argued that 
his evidence at the enquiry placed the 
“Punjab” on the “Hatumet’s” port bow in the 
act of starboarding across it so as to dis- 
appear gradually on her starboard hand till 
she was shut outaltogether. Their Lordships 
find Fuller’s evidence too obscure to support 
this view. If this was really what he saw, he 
must have said much more or much less than 
he did. His statement is not inconsistent 
with the “Punjab’s” case, but it is insufficient 
ground for saying that the “Hatumet’s” case 
ought to have been accepted. 

One point remains: the “Punjab’s” natural 
course would have been to have gained the 
shoal water on the north side of the reach 
before passing the Lower College Sand 
buoy, but the presence of country boats at 
anchor near that buôy obliged her to keep 


in the deep-water channel until she was 
able to round it and begin to cross the 
sands by passing between it ard the Central 
College Sand buoy. Caleulations were made 
by the “Punjab’s” superintending engineer 
at the instance of cross-examining Counsel, 
which were used to show that her turning 
circle was such as to prevent her from get- 
ting across the line between the Lower and 
the Central buoy till she had advanced 
within a few feet of the spot where the 
“Hatumet” grounded. Their Lordships have 
given careful attention to these calculations, 
but find them inconclusive. They depend 
on factors as to the precise position of 
the country boats and of the “Punjab” 
relatively to the Lower buoy, both laterally 
and downstream, at the moment of starboard- 
ing, which cannot exactly be ascertained. 
The sharp zigzag tacks imputed to the 
“Punjab” seem inexplicable, while apparently 
she might have made her in-and-out course 
round the Lower buoy on curves so flat that 
she would never appear to be on the 
“Hatumet’s” port bow at any material time 
or even seem tobe crossing her course so 
as to involve risk of collision. Here again 


the respondents fail to carry their argument 


far enough to warrant interference with the 
decision of Fletcher, J. 

Perhaps the defendants were lucky at the 
trial, but in the result their Lordships 
think that judgment given for them 
should stand. The learned Judge tried the 
case at great length, and was assisted by 
able Counsel. He examined the evidence with 
care and nonetheless thoroughly because, as 
he himself observes, he spoke with con- 
siderable diffidence on matters of 
navigation. The judgment of the Court 
of Appeal does not point out such errors 
of apprebension on his part or such want of 
experience as justified them in reversing his 
decision, and their Lordships have been unable 
to discover sufficient ground for doing so. 
They will accordingly humbly advise His 
Majesty that the appeal should be allowed 
with costs here and below, and that the judg- 
ment for the defendants should be restored, 


Appeal allowed, 


Solicitors for the Appellants: Messrs. 
Waltons § Son. 
Solicitors for the Respondents: Messrs, 


William A, Orump & Son. 
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ALLAHABAD HIGH COURT. 
First Oyi Appear No. 23 or 1915, 
April 26, 1916. 
Present:—Justice Sir P, C. Banerji, Kt., and 

Mr, Justice Piggott. 
Munshi PRAG NARAIN—PLAINTIFE— 
APPELLANT 
versus 
Chaubey PRAG NARAIN AND OTHERS— 
DEEFNDANTS— RESPONDENTS. 

Cause of action—Mortgage—Lease of mortgaged pro- 
perty to mortgagors—Division among mortgagors— 
Default by some morigagors to pay Government Revenue 
—Payment by other mortgagor—Payment by mort- 
gagee of all dues—Suit against all mortgagees, if main- 
tainable— Contract Act (IX of 1872), s. 69. 

A mortgagee leased the mortgaged property to 
his mortgagors who divided the property among 
themselves. The rent payable under the lease not 
having been paid suits were bronght and com. 
promised, whereby it was agreed that the amount 
dus upon the mortgage was to be paid with interest 
in five years and the interest was to be paid in half 
yearly instalments and in the event of failure to pay 
the interest the mortgagee was to take possession 
or bring the property to sale. The default was 
made and the mortgagee took possession. However, 
before he took possession, two mortgagors P and B 
had made defaultin the payment of Government 
revenue and another mortgagor K had paid off the 
amount, The Government again attached the shares 
of Pand B for further arrears. The plaintiff (mort- 
gagee) paid the amount due to Government as well 
as the amount which K had paid and sued P, B and K 
to recover these amounts: 

Held, that the plaintif had no cause of action 
against K. [p. 198, col. 2.] 

First appeal from the decision of the 
Additional Subordinate Judge, Cawnpore, 
dated the 10th December 1914. 

Mr, Gokul Prasad (with him Babu Durga 
Charan Benerji), for the Appellant. 

Munshi Qulzari Lal, for the Respondent. 


JUDGMENT.—We think that the decision 
of the Court below in this case is correct. 
The suit was brought to recover two sums 
of money, namely Rs, 1,478-2-4 and 
Rs. 8,202-7-3, from the defendants. The 
circumstances under which the snit was 
brought were these. On the 15th of 
November 1899, Chanbey Prag Narain and 
Chaubey Bishambhar Nath, defendants, and 
Jwala Prasad the father of Kirpa Shanker, 
defendant, executed ausufructuary mortgage 
in favour of the plaintiff. They executed 
other mortgages in favour of the same 
mortgagee. Subsequently in the year 1900, 
the mortgagors took a lease of the mort- 
gaged property from the plaintiff, The 
rent payable under the lease not haying 
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been paid, suits were brought on the basis 
of the mortgages to enforce payment of 
the money secured by them. These snits 
were compromised on the 15th of April 
1908, and by the compromise it was agreed 
that the amount due upon the mortgages was 
to be paid with interest in five years; that, 
the interest was to be payable in half yearly 
instalments, and in the event of two 
instalments falling into arrear the mort- 
gagee would have the option of taking 
possession or of bringing the property to 
sale. The interest not having been paid 
as agreed upon, the mortgagee took posses» 
sion of the mortgaged property in May and 


June 1911. Meanwhile the mortgagors had 
divided the mortgaged property among 
themselves. Two of them, Prag Narain and 


Bishambhar Nath, had made default in the 
payment of Government revenue due for 
a period anterior to the possession of the 
plaintiff mortgagee. This amount was paid 
by Kirpa Shankar. A further amount, 
namely Rs, 1,478-2-4, remained due by those 
persons to Government and for non-payment 
of thissum the Government attached the 
shares of Prag Narain and Bishambar Nath. 
The plaintiff in order to obtain possession 
of the property paid the aforesaid amount 
to Government as also the amount which 
Kirpa Shankar had paid, and if is to 
recover these amounts that he has brought 
the present suit, He claims this sum not only 
against Prag Narain and Bishambar Nath 
but also against Kirpa Shankar. The Court 
below has dismissed the claim as against 
Kirpa Shankar and has also refused to 
make a declaration that the plaintiff has a 
charge on the mortgaged property for the 
amounts paid by him. We think that the 
view taken by the Court below is right. 

As against Kirpa Shankar the plaintiff has 
no cause of action. What the plaintiff claimed 
in the suit was to recover money which he 
had paid for Prag Narain and Bishambar 
Nath. No pari of the amount claimed was 
payable by Kirpa Shankar. On the contrary 
Kirpa Shanker himself had paid a sum which 
Prag Narain and Bishambar Nath had 
neglected to pay and for the non-payment 
of which their property was liable to be 
attached by Government for the realization 
of arrears. As against Kirpa Shankar, 
therefore, the plaintiff clearly has no cause 
of action, In the Odurt below the plaintiff 
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relied on section 109 of the Contract Act. 
Under that section the only persons against 
whom the plaintiff could maintain the 
suit were the two defaulters Prag Narain 
and Bishambar Nath, for whom the amounts 
claimed were paid. Kirpa Shankar never 
objected to his share of the property being 
taken possession of. It was in consequence 
of non-payment of revenue by Prag Narain 
and Bishambar Nath that their share of 
the property was either attached or was 
about to be attached by Government. As 
for the claim for lien on the. property, we 
think that in view of the Full Bench ruling 
of this Court to which the learned Subordi- 
nate Judge has referred, the claim for 
this declaration of a lien has been rightly 
dismissed. We dismiss the appeal but with- 
out costs as the respondents are not repre- 
sented, 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 249 or 1915. 
June 21, 1916. 

Present:—Mr. Justice Piggott and 

Mr. Justice Lindsay. $ 
Tur BANK or MULTAN, Ltp,— 
Pualntigr—A PPELLANT 
TENSUS 
KAMTA PRASAD — DEFENDANT— 
RESPONDENT. 

Limitation Act (IX of 1903), s. 20, Sch. I, Art. 85 
—Ioan transaction—Payments cf part without 
mentioning whether paid as principal or interest as 
such, effect of—Acknowledgment—Deposition of debtor, 
if amounts to acknowledgment to save limitation. 

The defendant opened dealings with the plaintiff 
Bank by borrowing Rs. 500 from iton the 15th of 
October 1909 and borrowed further sums till the 
23rd of December 1910. On various dates during 
the period of the account certain sums were paid 
in by the defendant, the Jast item being 
paid in on the 25th November 1912. These were 
all credited to the account and set off against the 
pre-existing debt. Interest was calculated every 
half year and the balance was carried on to the 
following half year. The plaintiff sued on the 24th 
of November J913 for the balance of the money 
with interest. The defendant pleaded inter alia 
limitation: 

Held, that it was not a mutual account within 
the meaning of Article 85 of Schedule I of the 
Limitation Act and that, therefore, the suit was 
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barred by limitation, inasmuch as it was not 
established that any payment made as payment of 
the principal appeared in the handwriting of the 
defendant-debior, nor did it appear that any pay- 
ment was made on account of interest as such; [p. 
200, col. 2; p. 201, col. 1.] 

that the deposition of the debtor made in the suit 
and signed by him did not constitute evidence of 
part payment so asto save limitation. [p. 200, col. 2.] 


Second appeal from the decision of the 
Additional Judge, Moradabad, dated the 4th 
of December 1914, 

FACTS material for the report are 
as follows:—The defendant borrowed from the 
plaintiff Bank at Moradabad Rs. 500 on -the 
15th of October 1909, Rs. 500 on the Ist 
of November 1909 by a cheque drawn from 
the Delhi Bauk and Rs. 1,195-4-0 on different 
dates from lst of November 1909 up to the 
23rd of December 1910 bearing interest at 
the rate of Rs. 12 per cent. per annum. 
The defendant paid on different dates from 
the 28th of April 1909 up to the 25th of 
November 1912 Rs. 1,827. The plaintiff 
brought a suit for the balance Rs. 684 on the 
24th of November 1913. The defendant 
raised several pleas and inter alia pleaded 
that there was no floating account, as provid- 
ed by the law, between the plaintiff Bank 
and the defendant under which he might 
have borrowed money, that no item was 
legally payable to the plaintiff by the defend- 
ant and that the suit was barred by the three 
years’ rule of Jimitation. The suit was dis- 
missed by the first two Courts. Hence this 
second appeal by the plaintiff Bank. 


Mr. Mohan Lal Nehru, for the Appellant, 
contended that the suit was governed by 
Article 85 of Schedule Lof the Limitation Act, 
inasmuch as the suit was one for the balance 
due on a mutual, open and current account 
and was not, therefore, barred by time. Even 
if the suit were not governed by Article 85, 
it was not barred as the defendant 
did make payments from time to time and 
these payments are sufficient to save limit- 
ation. Although there is nothing in the 
handwriting of the debtor to show that the 
payments were made as part-payments of the 
principal, still the deposition of the defendant 
made in the suit and signed by him obviously 
constitutes evidence of part payment. 
The suit is thus within time having been 
brought within three years of the last pay ment. 

Mr. Gokul Prasad, for the Respondent, 
contended that the suit was not governed by 
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Article 85 of the Limitation Act. There 
was no mutual, open and current account. 
The defendant borrowed money from the 
Bank and whatever he paid he paid towards 
the discharge of his obligation. At no time 
was there a mutual account and the defend- 
ant could have said to the plaintiff, “I have 
an account against you.” He referred to 
Hajee Syud Mahomed v. Musammat Ashrufoon- 
oC (1); Ram Pershad v. Haibans Singh 

2). 

The suit is barred by limitation as 
the payments relied upon by the appellant 
do not appear to have been paid towards 
principal and they do not appearin the 
handwriting of the debtor. Moreover the 
accounts do not show that the payments 
were made on account of interest as such, 
Section 20 of the Limitation Act does not 
help the appellant. | 
“Mr, Mohan Lal Nehru was heard in reply. 


JUDGMENT.—The only question for dis- 
posalin this appeal is one of limitation, The 
suit was one brought by the Bank of Multan 
now in liquidation against one Kamta Prasad 
to recovera sum of Rs. 684 alleged to be due 
by the defendant to the plaintiff Bank. - In 
support of this claim the Bank exhibited 
what purported to be a running account 
which opened on the 15th of October 1909, 
and the last item of which is dated 25th 
November 1912. Both the Courts below 
have held that the suit is time-barred. 
The plaintiff Bank relied upon the provi- 
sions of Article 85, Schedule I, of the Indian 
Limitation Act. That Article relates to a 
suit brought for the balance due on a mutual, 
open and current account where there have 
been reciprccal demands between the parties. 
The Courts below have found that the account 
did not fall within this description, and after 
hearing a lengthy argument by the learned 
Counsel for the appellant we have come to the 
conelusion that the decision of-the Courts 
below is correct. The account may be describ- 
ed as having been an open and current 
account, but it is not in our opinion a mutual 
account within the meaning of Article 85. In 
this connection we refer to the exposition of 
the law in the judgment of the Calcutta High 
Court in Ram Pershad y. Harbans Singh (2) 
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where the principal cases decided in this 
country are referred to. There are also 
references to English cases and cases in 
other Courts. What the account put for- 
ward by the plaintiff discloses is that on 15th 
October 1909, when the dealings between 
the plaintiff Bank and the defendant com- 
menced, the first item consisted of a debt 
item of Rs, 500; in other words, the defendant 
opened dealings with the Bank hy borrowing 
Rs, 500 from it, On various dates during 
the period of the account certain sums were 
paid in by „the defendant. Those were all 
credited to the account and set off against the 
pre-existing debt. Interest was calculated 
every half year and the balance was carried 
on to the following half year. An examina- 
tion of the account from the beginning to 
the end appears clearly to indicate that it is 
nothing more than the record of a loan trans- 
action between the plaintiff Bank and the de- 
fendant. The sums which were paid in by 
the defendant were nothing more or less than 
sums paid in part discharge of the obligation 
under which the defendant lay with respect 
to the plaintiff Bank. To quote the language 
of the judgment in Hajee Syud Mahomed v. 
Musammat Ashrafoonnissa(1), there was never at 
any time during the period of this account any 
occasion on which the defendant could have 
suid to the plaintiff Bank: “I have an account 
against you.” Weare satisfied thet Article 
85, Schedule T, of the Limitation Act is not the 
proper Article to apply to this case. The 
Courts below were right in holding the sum 
claimed to have been borrowed more than 
three years before the date of the suit and, 
therefore, barred by time. It has, however, 
been contended here that the payments 
madefrom time to time are sufficient to save 
limitition. It must be established that any 
payment madeas payment of the principal 
appears in the handwriting of the debtor. The 
writings of the accounts are certainly not the 
writing of Kamta Prasad. It is impossible 
to accept the contention that after the suit 
was filed and Kamta Prasad was put into the 
witness box, the deposition made and signed 
by him constitutes evidence of part payment 
which would be available to the plaintiff 
Bank in this case for the purpose of saving 
limitation, nor again is if made to appear that 
any of the payments, record of which is to be 
found in the copy of the account filed were 


. 
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payments made on account of interest as such. 
There is, in our opinion, no ground on which 
the plaintiff Bank car. succeed in this ‘appeal, 
which we accordingly dismiss with costs to 
the respondent, including in this Court fees 
on the higher soale, 


Appeal dismissed. 


MADRAS HIGH COURT. 
-  Derrers Parent Apenars Nos. 369 ro 371 

- or 1914, 

February 18, 1916, 
Present:—Mr, Justice Sadasiva Aiyar and 
Mr, Justice Moore. 
AMBALAVANA PANDARASANNADHI, 
THROUGH HIS AUTHORISED AGENT 
DAKSHINAM KARUWARVYTHILINGA 
THAMBIRAN-—PLAINTIFF—ÅPPELLANT 

IN ALL z 
versus 
Is L. P. A. No. 369 or 1914 
KUPPACHI JANAKI AMMAL — 
DEFENDANT-—RESPONDENT 
In L. P. A. No. 370 or 1914 
N. SUBBIER-— DerENDANT—RESPONDENT 
In L. P. A. No, 371 or 1914 
R. GOPALA KRISHNA IYAR— 
DEFENDANT— RESPONDENT. 

Evidence Act (I of 1872), ss. 68, 32 (2), 35, 65, 
91—Grant, copy of translation of, annexed to report of 
an officer—Admissibility to prove contents—-Evidence, 
secondary—Entry in public record. 

A translation of a parwana or grant forming the 
enclosure to the report of a public officer is, not 
admissible as secondary evidence of the contents of 
the grant under section 63 of the Evidence Act, nor 
under section 82 (2) or section 35, [p. 20], col. 2; 
p. 202, col. 1 ] A 

Sections 91 and 65 of the Evidence Act make it 
clear that, when a written grant is ldst, secondary 
evidence can be given of it only as defined by law. 
[p. 202, col. 1.] 

Appeals, under clause 15 of the Letters 
Patent, preferred against the judgmeft of 
Mr, Justice Kumaraswamy Sastri, reported 
as 26 Indian Cases 618, in Civil Revision 
Petitions Nos. 828 to 830 of 1913, preferred 
against the decrees of the Court of the 
Subordinate Judge, Tinnevelly, in Small 
Cause Suits Nos. 2102, 2108 and 2104 of 
1912, respectively, 


FACTS.— Plaintiff, the Pandara Sannadhi 
of the Tiruvaduthurai Mutt, brought a suit in 
the Subordinate Judge’s Court of Tinnevelly, 


to recover rent from certain tenants. The 
latter pleaded that the village in which the 
suit land was situate was an “estate” within 
the meaning of the Estates Land Act and 
the suit was, therefore, cognizable by a 
Revenue Court alone. The plaintiff contended 
that the grant was of both warams and the 
village was not within the purview of the Act 
and produced, in support thereof, a copy ofthe 
translation of the original grant forming an 
enclosure to a report made to Government 
by the Collector. The Subordinate Judge 
admitted the document in evidence and, on a 
construction of the purwanah, held that the 
grant was of the melvaram alone and that 
the village was an ‘estate. He accordingly 
directed that the plaint be presented to the 
proper Court. Against that order, a civil 
revision petition was filed in the High Court. 
Mr. Justice Kumaraswami Sastri, before 
whom the revision came on for hearing, held 
that an alleged translation of the original 
grant forming an enclosure to a letter from 
one official to another was not secondary 
evidence of the contents of the document 
within the meaning of section 63, clause 
(5) of the Evidence Act and accordingly 
dismissed the petition. The present Letters 
Patent Appeal was against that order. 

Mr. S. Muthiah Mudaliar, for the Appel- 
lant. 

Mr. S. Ramaswami Atyar, for the Respond- 


ents. ” 

JUDGMENT.—The'document, Exhibit D, is 
not secondary evidence of the alleged purwanah 
of 1741 as it does not fall under any of the 
clauses of section 63 of the Evidence Act. 
The Collector’s report cannot fall under clause 
(5), which refers to oral accounts of the 
contents of a document. The appellant’s 
learned Vakil Mr. Muthiah Mudaliar relied 
next on section 35 of the Evidence Act. 
Under that section, Exhibit D will only be 
evidence of the fact that what purported to 
be a purwanah was produced before the 
Collector, that the English translation put 
before him seemed to be a correct translation 
and that in his opinion, the purwanah looked 
genuine. But the relevant fact which has to 
be proved in this case is the contents of the 
purwanah, and an alleged translation is not 
secondary evidence and, therefore, not legal 
proof of the document. 

Next, Mr. Muthiah Muoudaliar relied on 
section 32, clause (2). The statement of the 
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Collector made in Exhibit D does not give the 
contents of the original pwwanah and even 
if it did, it would not be secondary evidence. 
Sections 91 and 65 of the Evidence Act make 
it clear that when a written grant is lost 
secondary evidence can be given of it only 
as defined by law, and there is no such 
secondary evidence addaced in this case. 

The learned Judge ia, therefore, right and 
we dismiss the Letters Patent Appeal No. 
870 of 1914. 

The connected Appeals Nos. 369 and 371 
of 1914 are also dismissed. The appellant 
will pay the respondent’s costs in Letters 
Patent Appeal No. 371 of 1914. 

Appeals dismissed. 
YV.R.P. 





ALLAHABAD HIGH COURT. 
Srconp Crvin Appaan No, 426 or 1915. 
May 18, 1916. 
Present:—Mr. Justice Sundar Lal. 
MOHAMMAD SHAKUR—Ptaintirr— 
APPELLANT 
CETSUS 
GOPI ANT OTHERS— DEFENDANTS— 


RESPONDENTS. 

Mortgage of occupancy holding—Covenant, personal, 
to pay — Suit for money, maintainability of. 

A mortgage-deed provided for the payment of 
the mortgage-money by certain instalments and in 
the event of non-payment of the instalments the 
mortgagee was entitled to recover possession of a 
certain cultivatory holding in which the mortgagors 
had rights of occupancy, Certain instalments 
remaining unpaid, the plaintiff sued to recover the 
same. The defendants pleaded that the mortgage 
was void in Jaw and the plaintiff could not recover: 

Held, that the document, in so far as it involved 
a mortgage of the occupancy-holding, was invalid but 
that in so faras it contained a personal covenant 
on the part of the debtors to pay the amount, it was 

.enforeible at law. [p. 203, col. 1.] 


Second appeal from the decision of the Dis- 


trict Judge, Ghazipur, dated the 17th Decem- 
ber 1914. 


FACTS.—The defendants had money 
dealings with the plaintiff. They executed 
a mortgage-deed in favour of the plaintiff 

“onthe 17th of March 1602 fora sum of 
Rs. 150. It was agreed that the amount 
was payable by ten instalments of 
Rs. 14 each and oneand the last instal- 
ment of Rs. 10. It was also agreed that in 
the event of non-payment of the 

_ ments the mortgagee shall haye the right 
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to recover possession of a certain culti- 
vatory holding in which the mortgagors 
had rights of occupancy. The defendant 
made payments till the year 1909. The 
remaining instalments were not paid. The 
plaintiff sued to recover the amount 
which remained unpaid. The defendant 
pleaded inter alia that the mortgage was 
one of occupancy holding and was invalid 
in law and that the plaintiff could not recover 
anything on this illegal contract. , The first 
two Courts dismissed the suit. ‘The plaint- 
iff appealed to the High Conrt. 

Mr. Janaki Prasuda for Mr. Parmeshwor 
Dyal, for the Appellant, contended that there 
was a distinct and separate covenant in the 
mortgage-deed for the payment of the 
amount and the defendant had already made 
paymerts of certain” instalments and that 


because the deed also contained a 
covenant as to mortgage of occupancy 
holding which was invalid in law, the 


whole deed was not invalid. The Court 
could give effect to that. part of the deed 
which was valid. The ruling relied on by 
the lower Appellate Court as well as the 
first Court is not applicable in this case. 
In that case the mortgage was a usufructuary 
mortgage and in such a case a’ mortgagee is 
not entitled to claim the money advanced 
from the mortgagor personally. He is 
entitled only to possession sə long as the 
mortgage is not discharged. Moreover from 
the report of the case | Sita Ram Tiwari v. 
Sukhdeo Kunbi (1)] it does not appear that 
in that case there was a personal covenant 
separate and distinct as is in this case. The 
plaintiff-appellant is entitled at least to a 
money-decree. 


JUDGMENT.—This was a suit on foot of 
a mortgage, dated the 17th of March 1902, for 
a sum of Rs. 150 payable by instalments of 
Rs. l4 a year, the last instalment being one 
of Rs. 10. The plaintiff’s case was that the 
instalments had been paidup to the year 
1909. He has brought the present suit to 
recover the amount which has remained un- 
paid. The document also contains a covenant 
thatin the event of non-payment the mortgagee 
was entitled to recover possession of a certain 
cultivatory holding in which the mortgagors 
had rights of occupancy. This covenant in the 


` 41) 6 A, L. J. 88 (Notes). 
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mortgage-deed is void inlaw. But if the 
money was really advanced to the defendants 
on the conditions set out in the deed, namely, 
that it was payable by instalments specified 
which the defendants covenanted to pay, the 
suit for money on such a covenant wasclearly 
maintainable. The Court below has relied 
upon a decision of this Court in the case of Sita 
Ram Tiwari v. Sukhdeo Kunbi (1). In that 
ease the mortgage was a usufructuary mort- 
gage. Inthecase of such mortgage the mort- 
gagee is not entitled to claim the money ad- 
vanced from the mortgagor personally. His 
only right is to remain in possession of the 
property so long as the mortgage is not dis- 
charged, There is no personal covenant for - 
payment of the money as a debt, except under 
the terms of a special agreement to that 
effect. That case is, therefore, clearly distin- 
guishable from the presentone. In the present 
case there is an independent and express 
covenant which, if the plaintiff’s case were 
true, had been observed up to 1909. The 
present suit has been dismissed by the Courts 
below on theruling whichI have already 
mentioned. That ruling hfs no application, 
The Courts below have not triedthe other 
issues arising in the case, for instance whether 
or not the mortgage-bond was duly executed 
and whether or not the instalments were paid 
up to 1909. I agree with the Court below in 
holding that the document in so far as it 
involves a mortgage of an occupancy-holding 
is invalid, but that insofar as it contains 
a personal covenant on the part of the debtors 
to pay the amount it is enforcible at law. - As 
the other points were not tried by the Courts 
below, I have no alternative but to setaside the 
decrees of the Courts below and to remand the 
case back to the Court for trial of other points 
arising in the case. I, therefore, allow this 
appeal, set aside the decrees of the Courts 
below and remand the case throughthe lower 
Appellate Court to the Court of first instance 
for trial on the merits. Costs here and 
hitherto will abide the event. 
Appeal allowed; Case remanded. 
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ALLAHABAD HIGH COURT. 
Crviu Revision Petition No, 30 or 1916, 
April 19, 1916. 

Present: —Justice Sir P. C. Banerji, Kr. 
GAURI DATT BASDEO AND orHers— 
Praintires— APPLICANTS 

Versus Š 
NANIK RAM CHAUTHMAL—DEFENDANTS 
— OPPOSITE Parry, 
Contract Act (TX of 1872), s. 73, ill, (c)—Contract to 


sell, breach of—Damages, rate of—Breach of contract, 
date of. 

Ordinarily damages for breach of contract to 
sell are to be calculated at the market rate pre- 
vailing on the date on which a breach of contract 
was committed. [p. 204, col. 1.] 

Where no time was fixed for delivery of the 
goods sold and the plaintiff gave notice to the 
defendant that he would not accept delivery after 
a certain date: : 

Held, that the contract must be deemed to have 
subsisted till the date fixed in the notice and the 
damages should be calculated on the difference 
between the rate prevailing in the market on that 
date and the contract rate. |p. 204, col. 1,] 


Civil revision from an order 
Judge of the Court of Small 
Cawnpore. 

Pandit Kailas Nath Katju, forthe Applicant. 

Pandit Baldeo Ram Dave, for the Opposite 
Party. 


JUDGMENT.—The facts of the case are 
these. On the 2nd of February 1915 the 
parties entered into a vontract by which 
the defendant undertook to deliver to the 
plaintiffs 69 maunds 30 seers of sugar at 
the rate of Rs. 13-4-0 per maund; no time 
was fixed for delivery. The plaintiff stated 
that the defendant from time to time pro- 
mised to deliver the sugar but never did 
so; that in May 1915 the plaintiff gave 
notice to the defendant that unless the 
sugar was delivered by the 17th of May 
1915 the contract would be deemed can- 
celled. The sugar not having been deliver- 
ed, the plaintiff brought this suit for damages 
claiming the damages at the difference þe- 
tween the contract rate and the rate pre- 
vailing on the 17th May 1915. On that 
date the market rate. was stated to be 
Rs, 17-4-0. The plaintiff accordingly claimed 
damages at the rate of Rs. 4 per maung, 
The defendant admitted the breach to con- 
tract alleged by the plaintiff, but stated 
that the parties had agreed that damages 
would be given to the plaintiffat the rate 
of annas two per maund. He also urged 
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that in such cases goods were usually de- 
livered within two or four days and that 
the plaintiff could only claim damages at 
the rate prevailing at the end of the two 
or four days. The Court below disbelieved 
the defendant’s allegation that the parties 
had-agreed to assess damages at the rate 
of two annas per maund. It was, however, 
of opinion that the usual practice of the 
trade was where no date was fixed for 
delivery that the goods were delivered with- 
in a week or ten days and that the breach, 
therefore, took place on the expiry of the 
ten days and damages should be awarded 
with reference to the market rate prevail- 
ing at the time. It is contended on behalf 
of the plaintiff that the contract not having 
been put an end to until the 17th of May 
1915, the market rate prevailing on that 
date should have been taken into consider- 
ation in assessing the damages. This con- 
tention seems to me to be correct. 
Ordinarily damages are to be calculated at 
the market rate prevailing on the date on 
which a breach of contrac$ was committed. In 
this case it is admitted that notime was 
fixed for delivery. Therefore, the contract 
subsisted until it was terminated by the 
plaintiffs giving notice to the defendant that 
they would not accept delivery after the 
17th of May 1915. This case comes with- 
in the purview of illustration (c) to section 
73 of the Contract Act. In this case no 
custom of trade,was clearly asserted and 
proved on the question of delivery. On 
the contrary the plaintiffs’ statement was 
that the defendant from time to time pro- 
mised to deliver the goods and this state- 
ment stood uncontradicted. Therefore, the 
contract must be deemed to have-subsisted 
till the 17th of May 1915 when the 
plaintiffs by notice put an end to it. The 
damages should, therefore, have been calen- 
lated on the difference between the rate pre- 
vailing in the market on that date and the 
contract rate. According to the evidence 
adduced the prevailing rate was Rs. 17 a 
maund in May 915. Therefore, the“differ- 
ence between the contract rate and the 
market rate was Rs. 3-12-0 a maund and the 
plaintiffs were entitled to damages calculated 
at the rate of Rs. 3-12-0 a maund. The 
amount due thus comes to Rs. 261-9-0. I 
allow the application aud varying the decree 
‘of the Court below makg a decree in the 
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plaintiffs’ favour for Rs, 261-9-0 with propor- - 
tionate costs in both Courts to be paid to and 
received by the respective parties. 

Application allowed. 


MADRAS HIGH COURT, 
~ Lerrers Patent Apprat No, 348 of 1914, 
April 7, 1916. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. : 
RANGASWAMY BHATTAR —Puamtirr — 
APPELLANT f 
A VETEUS 
K. SESHADRI AIYENGAR AND OTHERS— 


DEFENDANTS —RESPONDENTS. 

Temple trustees—Enquiry into conduct of hereditary 
temple servants—Absence of notice—Irregularity in pro- 
cedure —Burden of proof—Small cause suit—Error as to 
burden of proof—High Court - Revision—Provincial 
Small Cause Courts Act (IX of 1887), s. 25. 

Where the act of temple trustees in inflicting 
punishment on the hereditary servants of the temple is 
called in question by}the latter on the ground that 
they had no notice of any intended engniry into their 
conduct, the burden of proof is on the trustees to 
show that they gave notice of the enquiry and that 
their procedure was legal. [p. 205, col. 1.] ; 

Seshadri Aiyangar v. Nataraja Ayyar, 21 M. 179 ab 
p. 186, Thiruvambala Desikar v. Chinna Pandaram, 34 
Ind. Cas. 57; 80 M. L. J. 274 at p. 280, (1916) 2 M. 
W. N. 43, followed. 

Hayman v. Governors of Rugby School, (1874) 18 
Eq. 28; 43 L. J. Ch. 884; 30 L. T. 217; 22 W. R. 587; 
Bhavanishankar Ramrao v, Timmanna Ram Bhatta, 
80 B. 508, 8 Bom. L. R. 407, referred to. 

Per Sadasiva Aiyar, J.—The High Court should not ~ 
interfere in revision with the finding of a Small 
Cause Court, on the mere ground that the latter 
misdirected itself as to the burden of proof in 
arriving ata finding of fact when it weighed the 
evidence on both sides. [p. 205, col. 2.] 


` 


Appeal, under clause 15 of the Letters 
Patent, against the judgment of Mr. 
Justice Sankaran Nair, in Civil Revi- 
sion Petition No. 38 of 1911, preferred 
against the decree of the Court of the 
District Munsif, Srirangam,in Small Cause 
Suit No. 609 of 1910. 

Mr. 0. Padmanabha 
Appellant. - 

Mr. T, Rangachariar, for the Respondents. 

This Letters Patent appeal coming on for 
hearing on toe 17th September 1915 the 
Court (Sadasiva Aiyar and Tyabji, JJ.) made 
the following 


Aityangar, for the 
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“ORDER.—As the appellant wishes to add 
two more persons as respondents, the case 
is adjourned for two weeks to take necessary 
steps. ` 


Appellant will pay respondents’ day costs 
(Rs. 10). 


This appeal coming on for final hearing 
after the addition of new persons as 
respondents on 27th March 1916, and 
having stcod over for consideration till this 
day, the Court delivered the following 


JUDGMENT. 


Oxuprinp, J.—The learned Judge held that 
plaintiff, a hereditary archaka, who sued in 
respect of the punishment inflicted on him 
by the trustees of his temple, was bound to 
prove against them that the preliminary 
enquiry they held was inadequate. 

The question of burden ot proof as to the 
legitimacy of the procedure atsuch an enquiry, 
as opposed to the correctness of the decision 
on the merits, has not, so far as we have been 
shown, been the subject of any decision. 
But in Seshadri Ayyangar v. Nataraja Ayyar 
(L) and in Thtruvambala Destkar v. Chinna 
Pandaram (2) the language used implies that 
the burden of proof of the giving of notice of 
the enquiry is on the authority holding it. The 
latter case is important, because it negatives 
the general application of the presumption in 
favour of the bona fides of the acts of a legally 
constituted authority drawn in Hayman v. Go- 
vernors of Rugby School (3), on which Bhavani- 
shankar Ramrao v. Timmanna Ram Bhatta 
(4),a decision dealing with dismissal from an 
appointment not shown to have been here- 
ditary, was founded. Here the appointment 
in question being hereditary, we follow 
the rule implied in the two judgments of 
this Court above referred to and need not 
consider whether the distinction drawn by 
the learned Judge between the present case 
and Appaya v. Padappa (5) is valid. 

The learned Judge’s decision must be set 
aside, the Letters Patent appeal being 


(1) 21 M. 179 at p. 185. 

(2) 34 Ind. Cas. 57; 30 M. L.J. 274 at p. 250; (1916) 
2 M. W. N. 43. 

(3) (1874) 18 Eq. 26; 43 L. J. Ch. 834, 30 L. 
T, 217; 22 W. R. 587. 

(4) 30 B. 508; 8 Bom. L. R. 407. 

(5) 23 B. 122, é 
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allowed with costs before usandin the civil 
revision petition. 

Sapasiva A1yar, d.—I agree. I do not think 
that the learned Judge, from whose decision 
this Letters Patent appeal has been filed, 
should have interfered in revision on the mere 
ground that the District Munsif in arriv- 
ing at a finding of factin a Small Cause 
suit misdirected himself as to the burden 
of proof. The order of the District Munsif 
was not passed solely on his opinion on 
the question of the burden of proof. He 
had evidently considered the evidence on 
both sides and then came to the conclusion 
that it was not satisfactorily proved that 
the plaintiff had notice of the hearing on 25th 
May 1907 or 26th May 1907 into the charges 
framed by the. trustees against the plaint- 
iff who was a hereditary archaka. I am 
also satisfied that the District Munsif’s view 
as to the burden of proof was wrong. 
The Small Cause suit is one of 1910 and 
it was decreed in September 1910 more 
than 53 years ago. Some of the parties 
have dropped out and others have come 
in and are-trial of the suit after such a 
lapse of time is not likely to advance justice, 
I would allow the appeal and restore the đe- 
cision of the District Munsif with all costs 
to plaintiff. 

Appeal allowed. 
VRP. 


ALLAHABAD HIGH COURT. 
Exscution Seconp Appgat No. 410 
or 1916. 
June 24, 1916. 
Present:—Mr. Justice Walsh and 
Mr. Justice Sundar Lal. 
BIRJ BHUKAN LAL—Jupament-pestor-~ 
APPELLANT 
Versus 
Lala MAHADEO PERSHAD, MINOR, 
TEROUGH Musammat OHAMPA—DECREK- 
HOLDER — RESPONDENT. 

Pleader and chent—Pleader, authority of—Parties, 
obligations of—Huecution proceedings, initiation of, 
within time, effect of—U. P. Land Revenue Act (IH of 
1901), Seh. IV, r. (d), S. Nos, 47, 48. 

Parties are bound by what Counsel do in tho 
exercise of their discretion acting within the scope 
of their anthority. [p. 206, col. 2; p. 207, col. 2.7 

Per Walsh, J—The Bar have privileges of 
audience, and a good deal more than audience, which 
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involve correlative obligations, and matters like 
admissions, consents, withdrawals by Counsel in 
the conduct of their cases made in open Court are, 
unless they have been induced or misled by some 
circumstance to make a statement under a mistake, 
final and binding upon the parties. [p. 208, col. 2.] 

Per Sundar Lal, J—All that Scheduls TV, rule (d), 
serial Nos. 47 and 45 of the Land Revenue Act, 1901, 
require is that the proceedings for execution must be 
initiated within time and when once an application 
for execution has been made within time, it can go on 
for a considerable time. [p. 207, col. 1.] 


Execution second appeal from the decision 
of the Second Additional Judge, Aligarh, 
dated the 15th December 1915. 


Mr. Qulzari Lal (with him Mr. Malcom- 
son), for the Appellants. 


Mr. Haidar, for the Respondent, 
JUDGMENT. 


WaALSH, J.—I am of opinion that this 
appeal must be allowed and that the 
only question is one of amount. I propose 
to say very little about the particular facts 
of this case, leaving it to my brother Mr. 
Justice Sundar Lal to deal with his great 
experience with the practical side of the 
questions which arise. Speaking for myself, 
so far as 1 appreciate the attachment 
proceedings, I have considerable doubt 


whether the question of limitation could 
arise,on the simple ground that it seems 
to me difficult to hold that in an 


attachment proceeding like this the attaching 
party was executing his decree. However, 
I do not think it necessary to come to 
any final conclusion upon that point. I 
propose to base my decision upon what 
occurred in the first Court. Whether 
there is anything in the limitation point 
or not I think it is not open to the 
respondent, having regard to the fact 
that in the first Court his Pleader stated 
that he would examine the account and 
that he had no other objection. . After 
that it is impossible for the party which 
he represents to raise any other ques- 
tion. Counsel have full discretion as to the 
conduct of their cases, and what is best 
in the interest of their clients. And Counsel 
may have many excellent reasons for not 
pressing a point which is no business of any 
body else. It is entirely within their discretion 
to press or not to press a particular point. 
And when Counsel makes a statement of 
that kind in open Court upon which 
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the Court acts it must be treated as final, 
unless he has been induced or misled hy 


some circumstance to make a statement 
under a mistake. I entirely dissent from 
the view taken by the lower Appellate 


Court that it is a question of interpretation, 
It is not like the construction of a 
contract. Counsel cannot make bargains. 
with the Court, nor the Court with Counsel, 
The rulesis that parties are bound by 
what Counsel do in the exercise of their 
discretion acting within the scope of their 
authority. Sucha rule is absolutely necessary 
- for the conduct of. the business. The Bar 
have privileges of audience, and a good deal 
more than audience, which involve 
correlative obligations, and matters like 
admissions, consents, withdrawals by Counsel 
in the conduct of their cases made in open 
Court are, in my judgment, subject to the 
condition that I have mentioned, final 
and binding upon the parties. When one 
thinks about it for a moment, it is obvious 
that unless the Court can act upon 
statements made by the Bar as being 
final and binding, fresh controversies would 
constantly arise out of the discussion of the 
real controversy in the suit between the 
parties. This rule has always been considered 
to be in the interest, not only of the 
public, but of the Bar themselves, because 
it involves great weight, value and responsi- 
bility to every word uttered by Counsel in 
open Court and in this case I am content 
to rest my judgment upon that ground 
alone. 

Sunpas Lat, J.—The facts of the case 
are these:—On the 19th of December 


Mahadeo Prasad obtained a 


1910 one 
decree against Brijbhukan Lal -in the 
Court of the Subordinate Judge for 


asum of over Rs. 1,209. It also appears 
that Brijbhukan Lal obtained two decrees 
in the Revenue Court against Mahadeo 
Prasad in 1909 and 1910, respectively. 
Brijbhukan Lal applied to the Revenue 
Court to attach the decree of Mahadeo 
Prasad which he had obtained in the Civil 
Court. From the record it seems that 
originally the prayer was that under rule 
18 of Order XXI the Revenue Court decrees 
might be set off against the Civil Court 
decree. But on its being pointed out that 
the decrees were not under execution in the 
same Court, it was held that rule 18 was not 
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applicable in that case. The idea of setting 
off one deeree against the other was given up 
and the Revenue Court, therefore, made an 
order for the attachment of the decree of 
the Civil Court. The attachment was 
accordingly made, but no proceedings to 
"execute the decree attached appear to have 
been taken by Brijbhukan Lal, and Maha- 
deo Prasad had, therefore, applied for exe- 
cution of his own decree. On such applica- 
tion being made Brijbhukan Lal objected 
to the execution on the ground that he had 
already attached the Civil Court decree. 
Mahadeo Prasad urged in appeal that the 
Revenue Court decrees had become time- 
barred and Brijbhukan Lal was, thereupon, 
-ordered to produce his decrees and show 
that they were within time. Unde: Schedule 
IV, rule (d), serial Nos. 47 and 48, aa applica- 
tion for execution of a decree under Rs. 500 
can be made at any time within three years 
and in the case of decrees over Rs. 500 the 
rules applicable to the execution of the 
decrees of the Civil Court are applicable to 
the execution of decrees of the Revenue 
Court, and the application for execution 
must be made within the time fixed by the 
said Article. An application so made might 
goon for a considerable time but all that 
the law requires is that the proceedings for 
execution must be initiated within time. In 
this case they were certainly within time 
when the application was made and the 
question is whether the decrees of the 
Revenue Court have by this time become time- 
barred. From the proceedings of the 
Revenue Court which have been sent up by 
the said Court and which have been placed 
upon the record, it appears that the execu- 
tion of these decrees is still pending in the 
Revenue Court. If the execution pro- 
ceedings are still pending the attachment 


subsists. Atany rate untilan order under 
rule 57 has been made the attachment 
subsists. In this case, however, it appears 


that when Mahadeo Prasad applied for the 
execution of his decree, Brijbhukan Lal 
objected to the application on the ground 
that the decree had been attached by the 
Revenue Court, Mahadeo Prasad there- 
upon urged that the Revenue Court decrees 
had become time-barred. Brijbhukan Lal, 
therefore, was called upon to produce copies 
of his decrees of the Revenue Court and to 
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show that they were still within time. The 
proceedings in execution lasted fora con- 
siderable period. From the rubkars of the 
Revenue Court which are upon the record, 
it seems that the decrees are still under 
execution and that the attachment has not 
come to anend. It also appears that the 
judgment-debtor asked the Court to set off 
theamount of his decrees of the Revenue 
Court against the decrees of the Civil Court 
which was for the larger amount, The 
debtor offered to pay in the balance in Court. 
The Court granted him one week’s time 
to pay in the balance. Brijbhukan Lal 
thereupon deposited the sum of Rs, 325 and 
stated that that is all that was due after 
setting off the decrees. The Pleader for the 
decree-holder Mahadeo took time to examine 
the account and to obtain instructions from 
his client. The case then stood over for a 
considerable period and at last the Pleader 
for the decree-holder stated that he would 
examine the account and seek execution 
only for the balance of what was really due 
after setting offthe decrees of the Revenue 
Court. He expressly stated that he had no 
further objection to offer. Upon this state 
of things the Court of first instance went 
into the account, set off the Revenue Court 
decrees against the Civil Court decree and 
ordered execution to issue for the balance 
after crediting the payment of Rs. 325. 
Mahadeo appealed against the said decree. 
The learned Judge who has held that the 
statement by his Pleader did not amount to 
an abandonment of all his objections to the 
execution of the decree and to setting off 
the Revenue Court decrees in the Court 
below, was obviously wrong. The decree- 
holder’s Pleader had clearly consented to the 
set-off being made and had withdrawn 
all other objections. The decree-holder 
could not go behind his Pleader’s admission. 
I think that the order of the Court below 
should be set aside and that of the Court of 
first instance restored. h 

By tHe Court.—The order of the Court is 
that the order of the lower Appellate Court 
be set aside and that of the Court of first 
instance restored. The appellant will have 
his costs in all the Courts, which in this 
Court will include Counsel’s fee on the higher 
soale. 

Order set aside, 


~ 
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ALLAHABAD HIGH COURT. 
Crvit Revision Petrtron’ No, 150 or 1915. 
March 7, 1916. 
Present:—Justice Sir P. O. Banerji, Kr. 
GOVIND RAM — PLAINTIFF — APPLICANT 
CETSUS 
G. I. P. RALL WAY —DEFENDANT— 


OPPOSITE PARTY. 

Contract—Principal and agent— Agent acting beyond 
scope of authorit y—Principal, liability of, 

The plaintiff consigned certain goods at a 
station outside the limits of the United Provinces 
of Agra and Oudh to a station within the limits of 
the United Provinces and was charged at special 
famine rates, which applied only to consignments 
booked at stations within the limits of the United 
Provinces. When the goods arrived at the 
destination the defendant company claimed the 
difference between the ordinary rates. The plaintiff 
sued for damages: 

Heid, that the station master at the consigning 
station acted beyond the scope of his ordinary 
authority as the defendants’ agent and, that, there- 
fore, the defendant company was not liable for 
breach of the contract entered into by the agent. 


Civil revision from an order of the Judge 
of the Court of Small Causes, Muttra. 

Mr. Jawahar Lal Nehru (for Pandit Kailas 
Nath Katju), for the Applicant. 

Mr. Ladlit Prasad Zutshi, for the Opposite 
Party. ks 

JUDGMENT.—This application for revi- 
sion must fail, The plaintiff consigned cer- 
tain goods at the Kératpur Railway Station, 
which is outside the limits of United Pro- 
vinces of Agra and Oudh, for despatch to 
Muttra. He was charged at special famine 
rates which applied to consignments booked 
at stations within the limits of the United 
Provinces. The Keratpur station being 
outside the United Provinces, the plaintiff 
could not be charged at special famine rates. 
When the goods arrived at Muttra station, 
the defendant Company claimed the difference 
between the ordinary rates, i 
` The plaintiff thereupon brought the present 
suit for damages. In my opinion the suit has 
been. rightly dismissed. The contract made 
with the plaintiff was by a person who had 
no authority on behalf of the defendant 
Company to enter into a special contract, viz., 
a contract to carry goods at concession rates 
sanctioned by the Government. Those rates 
did not apply to places outside the limits of 
the United Provinces. The Station Master 
of Keratpur acted beyond the scope of his 
ordinary authority as the defendant’s agent 
and, therefore, the defendant Company is not 
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liable for breach of the contract entered into 
by the agent. 
The application is dismissed with costs. 
Application dismissed. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 


Seconp Civic Appgat No. 1475 or 1914. 
February 11, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, Justice Sir George Knox, Kr., and 
Mr. Justice Tudball. 

RANGI LAL AND ANOTHER—PLALNTIEFS— 
ÅPPELLANTS 
versus 
JASSA AND OTHERS —Derendants— 


RESPONDENTS. 

Mortgage—Lease—Rent in cask and in kind—Rasum 
zemindari—Cess, 

A usufructuary mortgagee of certain zemindari 
property made a letting of the property to the” 
defendants on the terms that the defendants should 
pay a certain sum in cash and in addition to this 
a certain amount in bhusa, chari, grain and sugarcane. 

n the kabuliat, however, the expression rasum zemin- 

Ti was used. On a suit for rent: 

Held, on the construction of the kabuliat, that the' 
defendants had agreed to deliver the produce as Pati 
ofthe rent. [p. 209, col. 1.] 

Sisram v. Asghar ‘Ali, 16 Ind, Cas. 422; 35 A. 19; 10, 
À. L. J. 416, distinguished. 


Second appeal from a decree. of the 
District Judge, Saharanpur, dated the 23rd. 
Jaly 1914, modifying that of the Assistant, 
Collector, First Class, Saharanpur, dated 
the 27th of June 1913. 

Mr. Peary Lal Banerji, for the Appellants. , 

Mr. Nehal Chand, for the Respondents. 

JUDGMENT.—This appeal ar'ses out of 
a suit for rent in the Revenue Court, The 
facts are that the plaintiffs, or their represen-. 
tatives, having lent money to the defendants, . 
or their representatives, took a u:ufructuary 
mortgage of certain zemindari property. The 
mortgagees then made a letting of the pro-, 
perty to the defendants on the terms that the. 
defendants should pay a certain sum in cash_ 
(which included a sum sufficient to pay the, 
Government revenue). In addition to this, 
they agreed to deliver a certain amount in, 
bhusa, chari, grain and sugarcane. In the, 
kabuliat the expression ‘rasum zemindari” is 
used. The Court of first instance found in 
favour of the plaintiffs but calculated the 
value of the produce at Rs. 24 per 
annum. The plaintiffs claimed. interest 
on all the arrears of rent from the time they , 
became due up to the time that they wera” 
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paid. This included interest on a sum of Rs, 
200 which the defendants paid into Court. 
The first Court disallowed the interest on the 
Rs. 200 even prior to the suit. The plaintiffs 
appealed and contended that the value of the 
produce was more than Rs. 24 per annum. 
They further contended that they were entitl- 
ed tointerest on the Rs 200 which had been 
disallowed by the Court of first instance. 
The defendants filed a cross-appeal on the 


strength ofthe ruling in Szsram v. Asghar 
Ali (1) and they contended that having 
regard to the provisions of the sections 


56 and &6 of the Land Revenue Act 
the plaintiffs were not entitled to the 
bhusa, and other produce which we 
hive mentioned. ‘This contention found 


favour with the lower Appellate Court, 
who disallowed the plaintiffs’ claim in res- 
pect of the bhusa, etc. The plaintiffs come 
here in second appeal and contend that the 
Court below was wrong in disallowing their 
claim for the bhusv, etc., and also that they 
should have he interest which the Court of 
first instance had disallowed them. On the 
first point, namely, the liability of the defend- 
ants to deliver the bhusa, ete., or to pay its 
equivalent in cash, we think the Court below 
was wrong. It is quite clear that on the con- 
structionof the kabuliatthedefendantsagreed to 
deliver the produce as part of their rent. The 
suit was brought in the Revenue Court and 
the claim which the plaintiffs made to it was 
as rent, In the ruling referred to the plaint- 
iffs sued in the Civil Court to recover the 
rasum zemindart as something over and above 
the rent. The ruling accordingly does not 
apply. Onthe second point we think that 
the plaintiffs were entitled to the interest on 
the Rs. 200 up to the time of payment into 
Court. The parties very properly, instead of 
prolonging the litigation, have agreed to a 
Jump sum for the interest and the value of 
the produce. We allow the appeal, set aside 
the decree of the Court below and restore the 
decree of the first Court with Rs. 10 added. 
We wish to say that the calculation of Rs. 24 
as the valne of the produce is not to be taken 
as a final decision that this is the value for 
all time. The value will necessarily vary in 
different years. The appellants will have 
their costs both in this and the lower Appel- 
late Court. 
Appeal allowed, 
(1) 16 Ind. Cas. 422; 35 A. 19; 10 A. L. J. 416. 
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ALLAHABAD HIGH COURT. 
Frest Civit ApreaL No. 26 or 1915, 
April 25, 1916. 
Present:—Justice Sir P. C. Banerji, Kt, and 
Mr. Justice Piggott. 

NIDDHA LAL AND orners—Derenvants — 
AFPELLANTS 
VEFSUS 
Tus COLLECTOR or BULANDSHAHR 
AND ANOTHER— PLAINTIFFS — 


RESPONDENTS. 

Hindu Law—Appropriation of money by agent ~ 
Decree—Mortgage to puy off antecedent debt—-Liabilily 
of sons and grandsons unger mortyage—Ciril Pro- 
cedure Code (Act V of 1908), s. 105, O. XXII, r. 9 {2), 
0. KULIT —-Abatement—Defect, error, irregularity. 

Where a Hindu father executed a mortgage to 
pay ofa simple money-decree passed against him 
for not having accounted for some money belonging 
to a person whose agent he was: 

Held, that the consideration was an antecedent 
debt binding on the sons and grandsons of the mort- 
gagor. [p. 210, col 1} 

Semble. If an antecedent debt relates to a trans- 
action which was tainted with immorality, its existence 
would uot entitle the subsequent mortgage to be 
aa against the joint family property. [p. 219, 
col. 1. 

The words “error, defect or irregularity” in seetion 
105, Civil Procedure Code, mean error, defect or 
irregularity affecting the decision of the case on 
the merits. {p 210, col. 2.] 

Taswiduy Hussin v. Huyat-wn-nisst, 25 A. 230; 
A. W. N. (3903) 39, followed. 

First appeal from a decreo of the Third 
Additional Subordinate Judge, Aligarh, dated 
the 21st September 1914. 


Mr. Gulzar? Dal (with him Mr. Durga 
Charan Banerji), for the Appellants. 


Mr. A. E. Ryves, for the Rospondents. 

JUDGMENT.—This appeal arises out of 
a suit to enforce a mortgage, dated the 12th 
of January 1892, executed by Shankar Lal 
in favour of Ram Sarup, the predecessor-in- 
title of the plaintiffs-respondents. The mort- 
gage was executed in lieu of money due 
upon’ two decrees obtained against Shankar 
Lal by Ram Sarup. The appellants are the 
sons anda grandson of Shankar Lal and their 
contention in the Court below was that the 
debt was notone for which the family pro- 
perty could be rendered liable. They raised 
various other pleas denying the genuineness 
of the bond, denying consideration ani also 
denying the validity of the amount of con- 
sideration. The Court below has decreed the 
claim. The main contention in this appeal is 
that the decree which formed part of the 
cousideration for the bond was a decree for 
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money embezzled by Shankar Lal and that, 
therefore, this part ofthe consideration was 
tainted with immorality and is not binding 
on the appellants. On the face of it part 
of the consideration was an antecedent debt, 
namely, the decree obtained against Shankar 
Lal, but if that decree relates toa transaction 
which was tainted with immorality, the 
existence of the decree would notentitle the 
plaintiffs to enforce the mortgage against 
the joint family property’ belonging to the 
mortgagor and the appellants. The decree 
was passed in a suit brought by one 
Chaudhri Lachman Singh against Shankar 
Lal. Shankar Lal and his brother Mabbub 
were the agents and servants of Lachman 
Singh. He alleged that these persons ‘ had 
received from him Rs. 4,060 odd for payment 
to a creditor of Lachman Singh; that they 
did not pay the creditor; and that they sub- 
sequently did not return the money. Shankar 
Lal denied having received the money, but the 
Court found that he had received it and made 
a decree against him. This was not exactly 
a case of criminal misappropriation of money 
by a person to whom it had been entrusted. 
It was a case of money received by an agent 
who had not accounted for it and had thus 
incurred a civil liability. Had it been a case 
of embezzlement of a criminal nature which 
rendered Shankar Lal Hable to a criminal 
prosecution, or had it been a case in which 
he had executed a bond for the purpose of 
suppressing a criminal prosecution, other 
considerations would have arisen, but in the 
present case it cannot be said that the decree 
was passed for recovery of money which had 
been criminally embezzled. Therefore, the 
rulings which the learned Vakil for the 
appellants has referred to and on which he 
relies, do not apply to the present case. One 
other question was raised on behalf of the 
appellants, namely, that the suit having once 
abated and having been subsequently restored, 
the order restoring the suit was improper. 
It appears that the suit was dismissed on 
the ground that it had abated, but under 
Order XXII, rule 9, of the Code of Civil Pro- 
cedure the abatement was set aside, and the 
case was restored. Under Order XLIII no 
appeal lies from an order setting asidean abate- 
ment. Reliance is placed upon the provisions 
of section 105 of the Code of Civil Procedure, 
It iz urged that there was an error, defect or 
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irregularity in the order passed by the Court 


. restoring the case. and that this entitled the 


appellants inthe present appeal to question 
the validity of the order. In our opinion 
this contention is without force. The words 
“error, defect or irregularity” in the section 
evidently mean error, defect or irregularity 
affecting the decision of the case on the merits. 
This has been held in a number of cases of 
which we need only refer to Tasadduq Husain 
v. Hayot-un-nissa (1). The result is that the 
appeal fails and we dismiss it with 
costs, including fees on the higher scale. 


Appeal dismissed, 


(1) 25 A. 280; A. W. N. (1908) 39. 





ALLAHABAD HIGH COURT. 
Secosp Civit APPEAL No. 1759 or 1914, 
March 17, 1916. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tudball. 
KHURSHED ALI AND OTHERS— PLAINTIFFS 
— APPELLANTS 
versus 
ABDUL MAJID AND OTHERS— DEFENDANTS — 


RESPONDENTS. 

Pre-emption — Custom — Wajib-ul-arz — Mortgage— 
Construction of document —Intigal, meaning of. 

A document provided that the executants would 
pay annually the interest and in default of payment 
of interest for two years, the creditors shall have 
the right, without waiting for the expiry of the 
time fixed, to file suit and to recover their due from 
the property mortgaged (makbuea). The wajib-ul- 
arz of the village recorded aright of pre-emption 
in case of a transfer of any kind to co-sbarers in a 
certain order and also provided thatin case of a 
mortgage, “if the owner of the property be not 
capable of redeeming or do not wish to redeem, then 
hissadar karibi, etc., will have power to take the pro- 
perty for himself by depositing the mortgage money 
together with the costs, If any hissadar of arazi or 
hissa take any additional sum of money from the 
creditor to whom the property is mortgaged by 
making a maqful of the same property, then the 
terms of the mortgage bond will apply to the said 
debt also :” 

Held, (Richards, C. J., dubitante) that the docu. 
ment not purport to create a mortgage. [p. 212, 
col. 2. 

Per Richards, C. J.—The word intigal is a very 
general word and includes all classes of transfers. [p. 
212, col, 1.] 

An extract from a wagib-ul-arz is evidence to 
be taken into consideration in considering the issue 
as to whether or not a custom of pre-emption 
exists; the record is supposed to be the record 
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of an old custom existing for a long time. But the 
mere production of the extract from the wajib-ul-arz 
is insufficient to prove the existence of the custom 
which itis necessary for the plaintiff to prove in 
order to entitle him under the circumstances of the 
case to be substituted for the defendant. [p. 212 
cols. 1 & 2.] Í 


Second appeal from a decree of the Dis- 
trict Judge, Azamgarh. 

Dr. Tej Bahadur Sapru and Mr. Iqbal 
Ahmad, for the Appellants. 

Surendra Nath Sen, for the Respond- 
ents. 


JUDGMENT. 


Ricnarrs, C. J.—This appeal arises out 
ofa suitin which the plaintiffs seek to en- 
force their claim for pre-emption. The docu- 
ment which gave rise to the alleged cause 
of _action is in the following terms:— 

We agree that we shall pay annually 
the interest and in default of payment of 
interest for two years, the creditors shall 
have the right, without waiting for the expiry 
of the time fixed, to file suit and to recoyer 
their due from the property mortgaged 
(makbuea) and if the creditors make delay 
in realising the principal and interest, then 
the aforesaid creditors shall not be entitled 
to recover their dues under the deed from 
any other property of myself excepting the 
property mortgaged (makbuza,)” 

The plaintiffs came into Court alleging 
that in reality the transaction was a sale 
and that they were entitled to get possession 
upon payment of the consideration. They 
further claimed, however, in the alternative 
that if the transaction was a mortgage they 
might be substituted for the mortgagees. 
The Court of first instance held that the 
transaction was not asale but a mortgage 
and granted the plaintiffs the alternative 
relief. The lower Appellate Court, agreeing 
with the Court of first instance that the 
transaction was not a sale and that the 
document merely operated as a “charge” on 
the property, held that there was no right 
-of substitution, and accordingly dismissed 
the suit. 

Section 58, clause (b), of the Transfer of 
Property Act is as follows:—‘‘Where with- 
out delivering possession of the mortgaged 
property the mortgagor binds himself person- 
ally to pay the mortgage money and agrees 
expressly or impliedly that, in the event 
of his failing to pay according to his contract, 
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the mortgagee shall have a right to cause 
the mortgaged property to be sold and the 
proceeds of sale to be applied, so far as may 
be necessary, in payment of the mortgage 
money, the transaction is called a simple 
mortgage and the mortgagee a simple 
mortgagee.” 


If we omit from the definition the words, 
“mortgage” and “mortgaged” and substitute 
for the word “mortgagor” the word “bor- 
rower” and: the word “lender” for the word 
“mortgagee,” the document in question.seems 
to me to come clearly within the definition 
ofa simple ‘mortgage.’ The borrowers had 
bound themselves to pay the money lent 
and had agreed that in the event of the 
money not being paid, the lenders should 
have a right to cause the property made 
security for the loan to be sold. I have 
substituted the words “borrower” and “len- 
ders” for “mortgagor” and “mortgagee” 
in order to get over the difficulty created by 
the previous part of section 58, which defines 
“mortgagor” as “the transferor of an interest” 
and “mortgagee” as “the transferee of an in- 
terest”. I do not think the substitution alters 
the meaning of the clanse. I think what 
are ordinarily treated as ‘simple mortgages” 
in these provinces are not strictly “simple 
mortgages” within the definition of sec- 
tion 58, because I think there is in almost 
all these documents no “transfer of an interest 
in specific immoveable property for the 
purpose of securing the payment of money 
advanced.” If, therefore, I was satisfied that 
the present plaintiffs were entitled to be 
substituted for what is generally called a 
simple mortgage, I would hold that they 
were entitled in the present case to be so sub- 
stituted, because I find the greatest difi- 
culty in distinguishing the transaction which 
is evidenced by the documentin question from 
what is ordinarily called = “simple mortgage.” 
The mere fact that a somewhat unusual 
word (makbuza) is used, does not make 
the document either more or less a “simple 
mortgage” than if the more usual word 
“maqful or mifstagaraq’” was used. 

There remains the question whether or 
not the plaintiffs have proved the existence 
of a custom which gives a right to be sub- 
stituted in the case of what is ordinarily called 
a simple mortgage. The only evidence ad- 
duced in support of the alleged custom is the 
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wajib ul-arz of 1872. The entry is in the fol- , 
lowing terms:—‘If any co-sharer wishes to 
make a transfer of any kind, he will first 
do so to a hissadar karibi, next to the hissadar 
of that thok, next to the hissadar of another 
thok. If none of the co-sharers of the 
village takes it he may then transfer it to a 
stranger. If he does not conform to it, then 
hissadar karibi, hissadar thok and hissadar 
of another thok, according to the aforesaid 
order of priority, have the preferential right 
to take the property by pre-emption. If at 
the time of the issue of a proclamation or at 
the time of the expiry of the limitation pre- 
scribed in clause 16 of section 1 of Act XIV 
of 1859, or of any other Act relating to re- 
demption of mortgage (chhorane miad rehan), 
the owner of the property be not capable 
of redeeming, or do not wish to redeem, then 
hissadar karibi, ctc., will have power to take 
the property for himself by depositing the 
mortgage money together with the costs. If 
any Aissadar of arazt or hissa take any additional ° 
sam of money from the creditor to whom the 
property is mortgaged (rehan hat) by making 
amagful of the same property, then the terms 
of the mortgage bond will apply to the said 
debt also.” 

It seems to me that this record points very 
much to transactions which involve an 
actual change of possession. According 
to the most natural meaning of the earlier 
part of the clause, transactions of this kind 
seemed to be contemplated. Then the latter 
part of the record deals, I think, with pos- 
sessory mortgages and shows that the right 
intended to be recorded was that even where 
co-sharers had not availed themselves of their 
right when the transfer was originally made, 
they would still have a right of get- 
ting the property at any time before the right 
of redemption was enirely gone. It was 
pointed ont, and no doubt correctly pointed 
out, that the word intiqal (transfer) is a 
very general word and includes all classes 
of transfers but,in my opinion, the decision 
does not depend upon the interpretation to be 
put upon particular words occurring in the 
wajrb-ul-arz. The extract from the wajib- 
ul-arz is evidence to be taken into considera- 
tion in considering the issue as to whether 
or not the custom exists. The record is 
supposed to be the record of an old custom 
existing for a long time, and I think that 
it will be found that iu olden times morb- 
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gages without possession (or at least the 
right to possession) were hardly recognised. 
In my judgment the mere production of the 
extract from the wajib ul-arz was insufficient 
to prove the existence of the custom which 
it is necessary for the plaintiffs to prove 
in order to entitle them to be substituted for 
the defendants. On these grounds, I would 
dismiss the appeal. 

TupzaLt, J.—I agree that the appeal fails, 
chiefly for tha reason that I have consider- 
able doubt that the parties to the docu- 
ment in suit ever intended to create a mort- 
gageatall. Assuming that the custom as 
alleged by the plaintiffs does exist and that the 
mortgage falls within that custom, the bond 
in question does not use the ordinary 
vernacular terms which are used in these 
provinces when parties wish to create a 
mortgage and give the mortgagee the right 
to sell the property. Beyond doubt it is diff- 
cult to distinguish between a document which 
merely creates a charge anda simple mort- 
gage. But there are certain terms which are 
in common use in these Provinces in verna- 
cular documents when the parties wish to 
create what is commonly known as a simple 
mortgage. The word makbuza, which is used 
in the document, has been considered and dis- 
cussed by a Bench of this Court in Dalip Singh 
y. Bahadur Ram (1), and I agree with the 
conclusion of the learned Judges who con- 
stituted that Bench, that inusing this word 
the parties can hardly be said to bave con- 
templated anything more than a charge. 
It was for this reason that the Court beluw 
dismissed the suit. I must also add that í 
have considerable doubt that the custom 
which the plaintiff has put forward as evi- 
denced by the wajib-ul-arz ever contemplated 
a case like that of the present. However, as 
the appeal, in my opinion, ought to be dis- 
missed on the other ground I think it un- 
necessary to decide this point. 

By Tar Court.—The order of the Court is 
that the appeal be dismissed with costs. 


Appeal dismissed, 
(1) 15 Ind. Cas, 485; 9 A. L.J. 550; 34 A, 446, 
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MADRAS HIGH COURT. 
Lerrers Parent Apprat No. 20 or 1915. 
March 15, 1916. 
Present:—Sir John Wallis, Kr., Chief Justice, 
Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
SUNKARA VENKATARATNAM ano 
OTHERS—DEFEN DaNTS—APPELLANTS 
versus 
Sri Rajah VARADARAJAH APPA RAO 
BAHADUR, ZAMINDAR GARU— 


PLAINTLFF— RESPONDENT. 

Madras Estates Land Act (I of 1908), ss. 3 (7), 
cl. (D, 6—Main principle of Act—Old waste, what 
is—“‘At the time of letting,” meaning of— Interpretation 
of Statutes. 

Where land which had been uncultivated for 10 
years prior to 1900 was let in that year and was 
re-let to the defendants at the expiry of the lease 
and wasin their occupation at the time of the 
passing of the Estates Land Act and a suit for 
ejectmert was brought by the landholder: 

Heid, that the land in suit did not fall within 
the definition of old waste in the Act; (p. 214, col. 2; 
p. 216, col. 1; p. 217, col. 2.] 

(2) that the period of 10 years mentioned in 
section 8 {7}, clause (i), must be immediately prior 
to the letting to the defendants and the plaintiff 
conld not eject them but was entitled to the stipu- 
lated rent. [p. 214, col. 2; p. 216, col. 1; p. 216, col, 1.] 

Per Wallis, C.J.—(1) The main principle of the 
Estates Land Act is that every one in occupation of 
ryoti land at the passing of the Act or thereafter 
admitted to occupation acquires an occupancy 
right; [p. 213, col. 2.] ` 

(2) old waste means ryoti land admission to 
ar is not to confer aright of occupancy. [p. 213, 
col. 2. 

Per Abdur Rahim, J—Of two possible construc- 
tions the one which gives a consistent meaning to 
the different parts of an enaotmont should be 
preferred. [p. 215, col. 2.] 

Per Srinivasa Aiyangar, J.— The words “at the time 
of letting” refer not to the first letting but to the 
letting which is the subject of dispute. [p. 217, col. 2.] 


Appeal, under clause 15 of the letters 
Patent, against the judgment, of Mr. Justize 
Oldfield, in Second Appeal No. 94 of 1914, 
reported as 28 Ind. Cas. 252, preferred 
against the decree of the District -Court 
of Kistna, in Appeal Suits Nos. 491 and 
516 of 1912 (Summary Suit No. 9 of 
1910 on the file of the Court of the Head 
Assistant Collector, Bezwada). 

Mr. V. Ramadoss, for the Appellants. 

Mr. P. Nagabushanam, for the Respondent. 


This Letters Patent Appeal coming on for * 


hearing on the 23rd February 1916 and 6th 
Maich 1916 and having stood over for con- 
sideration till this day, the Court delivered 
the following 


JUDGMENT. 


WaALLIS, C. J.—The question in the case is 
whether Jand which had been uncultivated for 
10 years immediately preceding 1900, and 
was Jet in that year, and was re-let to the 
present defendants after the expiry of the 
first lease, and was in the occupation cf the 
defendants at the time of the passing of the 
Madras Hstates Land Act, comes within the 
definition of old waste in that Act. The 
main principle of the Act, as declared in 
section 6, is that every one in occupation of 
ryote land at the passing of the Act or there- 
after admitted to occupation acquires an occu- 
pancy right; but at a late stage of the 
Bill, as is wellknown, it was provided as 
a concession to landholders that this should 
not apply to ‘old waste’, as defined in the Act. 
The term old waste is rather a misnomer. 

“Ten years’ old waste” would better describe 
what is meant, and even this would not be 
satisfactory asin some cases if is not neces- 
sary to show that the land was waste for 
ten years. Old waste means ryott land 
admission to which is not to confer a right 
of occupancy, and was no doubt so called 
beacause the landholders in whose favour 
the exception was made specially objected 
to the creation of oceupancy right in land 
which had long been waste, which they claim- 
ed to be their private property. The defini- 
tion consists of two parts, and to satisfy the 
first part, the land must have been in the 
possession of the landholder for a continu- 
ous period of not less than 10 years and 
have been out of caltivation during that 
period. Such continuous period may be before 
or after the passing of the Act or partly 
before and partly after the passing of the 
Act, but must not have commenced before 
July 1888. Further, the land must have 
been in this condition for a continuous period 
of ten years “at the time of letting,” the 
words we have to construe. There is no 
provision in ihe first part of the definition 
such as we find in the second part that 
the prescribed period of ten years must have 
been “immediately prior to such letting,” 
and it has to be considered whether the 
omission of these words makes any difference. 
Supposing the landa to have been in posses- 
sion of the landholder and out of cu)tiyation 


‘fcr ten years after 1888 and the landholder 


to have then cultivated them himself for 
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some years and subsequently let them, they 
might in one sense be said “at the time of 
letting” to have been owned by him for a con- 
tinuous period of ten years during which period 
they were continuously out of cultivation, 
even though such period was not immedi- 
ately prior to the letting, but such a con- 
struction appears to deprive the words “at 
the time of letting” in this part of the defini- 
tion of all force and effect, and may, I think, 
be rejected upon that ground. 

If then we assume that under the first 
part as wellas in the second the prescribed 
condition must be immediately prior to 
letting, the next question is, what letting? 
Is it any 
letting to the particular tenant who is 
claiming occupancy right? In the first part 
of the definition the words are “at the 
time of letting” and in the second part “at 
the time of any letting after the passing of 
the Act,” but I think the only difference is 
that in the second case the letting must be 
after the passing of the Act; and, therefore, 
the same question as to what letting is 
meant arises as regards both parts of the 
definition. As regards both parts it may be 
observed that the second part would cover 
all cases coming within the first part, if it 
were not confined to lettings after the pass- 
ing of the Act. This restriction was, no 
doubt, rendered necessary by the fact that it 
would have been opposed to a main 
principle of the Actas embodied in section 
9°(1) to allow of occupancy right being 
questioned in the case of vyofs in posses- 
sion atthe time of the passing of the Act 
on the ground that before the passing of the 
Act they were not entitled to occupancy 
right. It was, therefore, considered desir- 
. able to devise some other test which should 
be applicable to cases arising both before 
and after the passing of the Act, and this 
is what is done by the first part, in which 
the ten years’ period may expire before or 
after the passing of the Act. If the words 
“at the time of letting,” mean whenever 
immediately after the prescribed period the 
lands have been let by the landholder, 
then the land must be held to have ac- 
quired the character of old waste as from 
that moment and to retain ib until something 
happens to deprive it of that character, such 
as the acquisition of occupancy right by the 
tenant under section 46, and the land now 


letting by the landholder or: 


in question must be regarded as old waste. 
If that be the meaning the words “had or 
shall have” would have been more appro- 
priate than ‘has’ which, on the other hand, 
is quite correctly used if the letting referred 
to is the letting in question, that is to say, 
the letting to the ryot who is claiming 
occupancy right under section 6 (1) on the 
strength of his admission, Here it may be 
observed that the words “letting” and 
“tenant” appear to be used throughout the Act 
only in cases where no occupancy right is 
conferred: cf. section 6 (8) and (4) and sec- 
tion 157, as admission to ordinary ryotí land 
is not regarded as creating the relation of 
landlord and tenant properly so called. 
“Letting” in the one case is, therefore, more 
or less equivalent to admission in the other; 
and if we bear in mind that the main 
principle of the Act is that admission to 
ryott land confers occupancy right except 
in the case of admission to or letting of old 
waste, this affords some reason for holding 
that “the time of letting” intended in the 
definition is the time of admission which 
under section 6 (1) would confer occupancy 
right if the land were not old waste; and 
refers, therefore, to the time of admission 
of the person who is claiming occupancy 
right by virtue of such admission. I have 
felt considerable difficulty as to the correct 
construction of the definition which is by 
mo means clearly drafted, but on the 
whole Ithink that this is the preferable 
construction, and if the construction be 
doubtful we shall, I think, best effectuate 
the intention of the Legislature by leaning 
to the construction under which the land 
does not lose its character of ordinary ryote 
land. See section 22. In coming to the 
conclusion I have abstained from basing any 
inferences on the presumed intention of the 
Legislature as to the precise point at issue 
except in so far as it appears from the 
terms used. The appeal must be allowed 
to this extent and the suit dismissed, in so 
far as it seeks to eject the defendants from 
possession, with costs. 

ABDUR Raaim, J.—The appellants obtained , 


“the land, from which the respondent-land- 


holder seeks to eject them, under a lease 
for 3 years which expired on the 30th June 
1909. Their first contention is that as they 
were in possession after the Ist July 1908, 
the date on which the Madras Estates Land 


Vol. XXXV] 


INDIAN OASES, 


215 


SUNKARA VENKATARATNAM t. VARADARAJAH APPA RAO. 


Act came into foree, the land-holder is pre- 
cluded by section 6 of the Act from ejecting 
them. That is conceded, if the land is not 
‘old waste’ as defined by the Act. The 
definition of ‘old waste’, so far as it bears on 
the facts of this case, is to be found in 
section 8, clause 7, sub-clause (1), in these 
words: old waste’ means and includes any 
land in an estate which, not being private 
land, has at the time of letting by the 
jandholder been owned and possessed by 
him or his predecessors-in-title for a con- 
tinuous period of not’ less than ten years 
and has continuously remained uncultivated 
during the time, such period being either 
after or partly before and partly after the 
passing of this Act, or within twenty years 
before the passing of this Act.” The facts 
found are thatthe land was not cultivated 
until 1901; when it was for the first time 
leased out for cultivation for a period of 
five years from 1901 to 1905. There- 
after the lease to the defendants was granted. 

The contention on behalf of the land- 
holder is that by the words ‘at the time of 
_ letting’ is meant the first letting, while the 
ryots contend that what is meant is the 
particular letting in question. Both Mr. 
Justice Oldfield and Mr. Justice Tyabji, who 
disagreed on another point, agreed in up- 
holding, the former interpretation. With 
all respect, however, I do not find sufficient 
warrant for confining the - operaticn of sub- 
clause (1) only to cases where the land has 
been waste for 10 years before it was first 
let without any regard to the subsequent 
condition of the land. That seems to be 
inconsistent with the idea underlying 
another class of ‘old waste’ defined by sub- 
clause (2), according to which any land ac- 
quires that character, whether cultivated or 
not, if it remains without occupancy rights 
being held therein within ten years prior to 
any letting after the passing of the Act. 


Under this sub-clause, therefore, land which 


4 
was once old waste’ may cease to be so and 
become ‘old waste’ again, its character 
varying with the sonditions of its occupa- 
tion. It is difficult to understand why it 
should be otherwise under sub-slause (1) 
so that land which was not ‘old waste’ at 
the time of the first letting cannot become 
old waste’ afterwards or land which was 
once old waste’ must remain so for ever, 
although it might be cultivated for any 


length of time. It id suggested that the 
phrase ‘old waste’, which is quite inapt as 
applied at least to cases under sub-clause 
(2), must be treated as a merely conventional 
expression and the cases dealt with under 
the two sub-clauses must be kept quite. 
distinct and separate. But it is a well- 
established principle of interpretation that 
of two possible constructions the one 
which gives a consistent meaning to the 
different parts of an enactment should be 
preferred. If sub-clause (1) be taken to apply 
to cases where the land at the time of the 
particular letting with reference to which the 
question has arisen, such as, whether the 
occupier is liable to be ejected, has remained 
uncultivated for a continuous period of ten 
years prior thereto, there would be no con- 
flict of ideas between the two sub-clauses. 
For as under sub-clause (2) so under sub- 
clause (1) the character of land, whether it 
is to be classed as ‘old waste’ or not, would 
change with its condition. An examination 


. of the provisions of the Act shows that one 


principal object of the Legislature was to 
assure the vy.ts or cultivators of zemindari 
lands in the possession of their holdings on 
payment of fair and customary rent. 
Only with respect to a very limited class 


of land. was the right of the landholder to 


direct possession or to free disposition 
recognised to a greater or less extent, e. g.s 
the landbolder’s private lands and old 
waste.’ Even with reference to ‘old waste’ 
once the landholder admits to it a tenant, 
his power of disposition and freedom of 
contract with respect thereto becomes 
considerably narrowed. (See sections 157, 
153 and sections 46 to 49.) Whatever 
especial rights in such lands have been 
reserved to the landlord were so reserved 
by reason of the fact that they were not in 
the possession of cultivators of the class 
whose rights or supposed rights the 
Legislature wanted to protect. If the 
construction that if any land was not ‘old 
waste’ at the ‘time of first letting it cannot 
acquire that character afterwards either, 
and that oncea land is found to be ‘old 
waste’ within the meaning of sub-clause (1) 
to clause (7) that description must adhere 
to it permanently were correct, the reasons 
underlying the definition of ‘old waste’ 
would at least partially disappear. In this 
case before the tenancy of the appellants 
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began the land was under cultivation for 
several years and, therefore, counting from 
the commencement of the appellants’ ten- 
ancy the land was not uncultivated for a 
continuous period of ten years. So it cannot 
be said to be ‘old waste.’ This finding is 
sufficient to dispose of the appeal and it 
becomes unnecessary to deal with the other 
questions raised by the appellants. I, there- 
fore, agree in the order proposed. 

Srinivasa AIYANGAR, J.—This appeal arises 
out of a suit by a landholder to eject the 
defendants from land let to them before the 
passing of the Estates Land Act, on the 
expiry of the term. ‘The first question for 
determination is whether the land when 
let was ‘old waste,’ aud this depends on the 
correct interpretation of the first clause 
of the definition of ‘old waste’, or rather 
of afew words init. The clause in question 
is in these terms: “Any land which has 
al the time of letting by the landholder 
been owned and possessed by himor his 
predecessors-in-title for a continuous period 
of not less than ten years and has continu- 
ously remained uncultivated during the time, 
such period being either after or partly 
before and partly after the passing of this 
Act, or within twenty years before the 
passing of this Act,” and the material words 
to be construed are ‘at the time of letting.’ 
Does it mean at the time of the letting ir 
question, or the first letting of land which 
till then remained uncultivated ? I think 
the former isthe correct interpretation of 
the words and not the latter, 

Broadly speaking, lands were divided into 
two main classes, the first consisting of lands 
which remained uncultivated for a continuous 
period of ten years at the time of letting, 
and the second of those which, though culti- 
vated either by the landholder’s own labour 
or by ryots, were stilllands in which no 
occupancy righthad been acquired. It is 
only where the letting was after the passing 
of the Act that any lands of the latter class 
could be or become old waste. (Sub-clause 
2 of the definition.) Sub-clause (1) includes 
cases of letting both before and after the Act. 
A consideration of the two sub-clauses shows 
that in cases of admission to occupation after 
the Act, it was wholly immaterial whether 
the land let was cultivated or not, whether it 
was cultivate] by hired labour or by the 
Jandholder'’s servanta, or whether it was let 


to tenants from time to time, so long as they 
did not acquire occupancy right under the 
provisions of the Act, If, for example, the 
land remained uncultivated and was owned 
and possessed by the landholder for a con- 
tinuous period of ten years at the time of 
any letting after the passing ‘of the Act, 
whether it was the first letting or otherwise, 
it wonld be old waste. Such would be the 
result whether sub-clause 1 or 2 is applied. 
As regards letting before the Act, the land, 
to fall under the category of ‘old waste,’ 
should in the first place have remained un- 
cultivated for a continuous period of ten years 
after 1885 (z.e. 20 years before the passing 
of the Act). It is also, I think, necessary that 
itshould remain uncaltivated for a period 
of ten yearsat the time of the letting in 
controversy. If for example waste land was 
brought under cultivation by the land- 
holder by his own servants or by hired 
labour in 1898, and let for the first time 
to a tenant in 1899 or any year thereafter 
bat without a contract in writing, the tenant 
would acquire occupancy rights under 
section 6, clause (1). A comparison of vlanse 
(5) with clause (3) makes it clear that such 
a land does not come within the definition 
of old waste. Clauses 2,3 and 5 of section 
6 are illustrations, or state the con- 
sequences, of the definition of ‘old waste.’ 
16 is to be observed that in the illustration . 
which I have given above the land was 
waste for ten years continuously from 
1888. But at the time of the letting it was 
not uncultivated, though nobody could possib- 
ly have acquired an occupancy right during 
the period when the land was under cultiva- 
tion prior to the letting. If in the case sup- 
posed the land would not be ‘old waste’ by 
reason of its cultivation by the landholder 
himself prior to the letting, it is impossible 
to conceive any reason why, if let to tenants 
in the intervening period, it should still 
remain old waste. It is to be observed 
that in waste lands brought under cultiva- 
tion by the landholder he was given higher 
rights than inold waste. This makes it 
clear that under the first clause for a land 
to come within the definition of old waste, 
it really must remain uncultivated for a 
continuous period of ten years prior to the 
letting in question, and not merely at the 
first letting, whether such letting .was 
before or after the Act, 
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Some support is given to this construc- 
tion by the clause at the erd of the defini- 
tion, viz., old waste “incudes ryoti land in 
respect of which before the passing of this 
Act the landholder has obtained a final 
decree of a competent Civil Court establish- 
ing that the ryot has no occupancy right, 
and so long as no right of oeeupancy has 
been acquired subsequent to the date of such 
decree.” Taking the present case as an 
illustration, if the term of the tenant had 
expired before the lst of July 1908, and if 
the landlord had obtained a final decree of 
a Civil Court that he had no occupancy 
right, the land would be old waste. Ac- 
cordiug to the construction suggested by 
Mr. Nagabushanam, the land would be old 
waste even though no such decree had 
been passed. The last clause then as 
applied to cases falling under sub-clause (1) 
would be redundant and useless. 

It might appear anomalous that land, 
which when first let was old waste, and 
which would continne to be old waste so 
long as that tenant was in possession, 
should cease to be old waste as soon as that 
tenant is turned ont and a new tenant put 
in. I have already stated this would not be 
the case with regard to letting after the Act. 
As regards letting before the Act, the Legis- 
lature did, I think, intend to make a dif- 
ference. The main principle of the Act is 
to be found in sections 6, 8 and 9. The 
intention was to confer occupancy rights 
on all ryots in occupation of cultivable land 
at the time of the passing of the Act; as 
regards letting after the Act, the Act safe- 
guarded the position of non-oceupancy 
rights, by giving them facilities for the 
acquisition of occupancy rights and prevent- 
ing their eviction, except on specific grounds, 
among which expiry of the term is not 
ordinarily one. In a series of cases in 
Madras it was held that when a landholder 
lets a tenant into occupation of waste lands, 
in the absence of any particular stipula- 
tions as regards rent or the term, the tenant 
had occupancy rights in the land and was 
bound to pay only the customary or usual 
rate of, rent in the village. But it was 
conceded that the landholder was at liberty 
to enter into a special contract with the 
tenants so let, either as regards the rate of 
rent or the daration of the tenancy. An 
investigation into the question whether a ryo 


had occupancy right or not was attended 
with great difficulty, as the landholders 
generally made no distinction in admission 
to possession of waste lands and the ordinary 
cultivated lands of the estate. They issued 
the same kind of pattas in both (different 
from the form used for pannai lands where 
pattas were issued for these lands) and often 
introduced in ordinary pattas a term that the 
ryots after the fasli should not cultivate 
without permission or without afresh pa ta, 
a term which was not intended to be enforced. 
The Legislature might well have intended to 
make an exception in the case of lands which 
remained continuously uncultivated for a 
certain period before the letting whose 
incidents are in controversy. If the land 
remained uncultivated for a continuous period 
of ten years at the time of the last letting 
before the Act, that is a matter which can 
easily be proved. But if it had been let 
often, it may be impossible to differentiate 
it from the ordinary cultivated lands of the 
estate. 

The language, as it now stands, is quite apt 
and is capable of an exact and appropriate 
denotation. The first clause contemplates 
letting ofter the Act in two cases. In cases 
where the ten years’ period is computed after 
the Act, there can be any number of lettings 
as old waste; where the ten years’ period is, 
partly, or wholly, before the Act, there can 
be only one letting as old waste, but in all 
the three cases alike the land should have 
remained uncultivated fora continuons period 
of ten years before tke letting in question, 
The introduction then of ‘at the time of any 
letting’ and ‘immediately prior’ would be 
inappropriate in the first clause. That 
explains the difference in the language of 
the two clauses. 

It must also be remembered that lands 
which are ‘old waste’ at one time may become 
ordinary ryote land, not being old waste, and 
vice versa. The question always is whether 
at the time of the letting in dispute the land 
wasold waste; I, therefore, think thatthe words 
“at the time of letting” refer not to the first 
letting, but to the letting which is the subject 
of dispute. In this view the suit lands are 
not ‘old waste; and under clause ( ) of sec- 
tion 6 the ryof acquired an occupancy right 
in the land, and he could not, therefore, be 
ejected. It is unnecessary, therefore, to 
consider the othcr points raised in the appeal, 
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The appeal must be allowed and the plaintiff's 
suit in so far as it seeks to eject the defend- 
ants should be dismissed. He would be 
entitled to the stipulated rent. 1 agree as to 
the order for costs. 

Appeal allowed. 
V. R, P. 


ALLAHABAD HIGH COURT. 
Civic MISGELLANEOUS Appiication No. 109 
or 1916. 

June 21, 1916. 

Present:—Mr. Justice Rafique and 
Mr. Justice Piggott. 

Pandit KISHORI LAL — Derenpant— 
APPLICANT 
VETSUS 
Seth BADRI DAS AND OTHERS— PLAINTIFFS— 


Opposite PARTIES. 

Civil Procedure Code (Act V of 1908), s. 35— Costs 
—Interest—Judgment not allowing interest on costs— 
Decree, interest on costs if can be included in— Decree, 
amendment of. 

A Court inserting interest on costs for the first 
time inthe decree is within its jurisdiction, The 
power to award interest on costs is discretionary 
and may’ be exercised when framing the decree. [p. 
219, col, 2.) 

In a case in which the Pleader of a party signed 
the decree before it was signed by the Court and 
no objection as to inclusion of interest on costs 
was taken in appeal to the High Court, it is not 
open to the party subsequently to object to such 
inclusion. [p. 219, col. 2.] 


- Civil Miscellaneous. 
amendment of decree, 
No. 21 of 1913. 


FACTS material for this report are as 
follows: —One Seth Badri Das brought a suit 
against Kishori Lal and others for possession 
of certain temple and other moveable property 
as mutwalli. There was a prayer that costs of 
the suit may be charged against the defend- 
ants. The Subordinate Judge gave the plain- 
tiff a decree for possession with costs. The 
judgment did not provide for interest on the 
costs, but in the decree it was provided that 
the defendant should pay to the plaintiff the 
sum of Rs. 883 on account of costs of the suit 
with interest.thereon at the rate of 6 per cunt. 
There was an appeal to the High Court. No 
objection was taken to the provision of the 
interest in the decree in the grounds of 
appeal. The High Court dismissed the 
appeal. 

The judgment-debtor, Kishori Lal, 


for 
Appeal 


Application 
in First 


now 
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came before the High Court with an applica- 
tion for amendment of the decree, on the 
ground that the decree of the Subordinate 
Judge was not in conformity with the judg- 
ment, 

Mr. Uma Shanker Bajpaz, for, the Applicant, 
read the judgment and the decree and 
submitted that the judgment did not make 
mention of the payment of interest on costs 
and the interest on costs first made its 
appearance in the decree. It was clearly not in ` 
accordance with the judgment. 

The Hon’ble Mr. Narayan 
Ashthana, for the Opposite Parties. 
XX, rule 4 (2), of the Civil Procedure 
Code, says that the judgment should 
contain the points for determination, the 
decision thereon and the reasons for such. 
decision and itis clear that if the question 
of costs be not in issue, it is not necessary to 
write anything about them in the judgment. 
Now, rule 6 says what the decree should con- 
tain, and there, for the first time, we find men- 
tion of costs. It shows that the judgment may 
not containanything about costs and the decree 
may. Ifwe refer to Schedule J, Appendix 
D, Nos. (1) and (2), we fnd the forms of 
decrees and the words “with interest thereon” 
are there. This clearly shows that, though the 
Judge may not write anything in the judg- 
ment abont costs he may still provide for it in 
the decree He referred to rule 20 of the Rules 
of the High Court and submitted that after 
the decree had been prepared, it was shown to 
the Pleader of the applicant who signed it aa 
correct. Then there was an appeal to the High 
Court and no objection was taken to the 
decree on that score. Theapplicant could not 
now say that the decree was inconsistent with 
the judgment and, therefore, wrong. It was too 
late now. 


Mr. Bajpat, in reply. It is true that 
1 have failed to see and correct the 
error in the decree when prepared by the Sub- 
Judge. It is also true that there is a High 
Court rule on the subject, but the rule does 
not debar a party from applying under sections 
151, 152and 153, Civil Procedure Code, for the 
correction of a decree. If that were so then 
there could be no case like the present. Therule 
is more for discipline than for shutting a door 
of remedy provided by section 151 et seq. in 
the Civil Procedure Code. The schedule gives 
aform which is completeand exhaustive, so ag 
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to cover all cases. If no interest be allowed the 
same form will be used with the words about 
interest cut ont. There isa further fact in 
this case. The decree-holder first applied for 
the execution of the decree for costs and I paid 
it. Now he applies again for interest. He 
should not be allowed to do so. 

Then, again, we should refer to section 35, 
Civil Procedure Code. In clause (3) we find 
that the Court ‘may’ give interest on costs The 
decree was prepared in the office as usual and 
ib is very probable that the decree-writer 
omitted to cut ont the portion about 
interest. The Judge does not seem to have 
applied his mind to it and signed the decree. 
Section 34 does not apply to this case. 


JUDGMENT.—This is an application by a 
judgment-debtor asking for the amendment 
of the decree passed against him on the 30th 
of March 1912 by the learned Subordinate 
Judge of Agra, which was affirmed ty this 
Court on the 16th of December 1914. The 
suit in which the’ decree was passed was 
brought by Seth Badri Das asa mutwalli for 
the recovery of possession of a temple and the 
property appertaining toit. The Court of 
first instance decreed the claim with costs. 
No mention was made in the judgment of the 
first Court as to interest on costs, but in 
framing the decree interest on costs was 
inserted, The decree of the first Court was 
signed by the Vakils of the parties to the suit. 
The present applicant preferred an appeal to 
this Court and no objection was taken in the 
memorandum of appeal to the award of interest 
on costs in the decree. A Bench of this Court 
affirmed the decree of the learned Subordinate 
Judge. The applicant makes this application 
for the amendment of the decree, on the 
ground that the insertion of interest on costs 
in the decree without any direction to that 
effect in the judgment makes the decree 
differ from the judgment. He, therefore, 
asks that the decree should be brought in con- 
formity with the judgment by eliminating the 
direction of interest on costs from the decree. 
The application, it is to be noted, does 
not mention the provision or section of the 
Civil Procedure Code under which it is 
made. Itis contended on behalf of the 
applicant that if a Court wishes to award in- 
terest on costsit should say so in its judgment. 
If the Court omits in its judgment to award 
interest on costs, it cannot for the first time 
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award interest on costs inthe decree. During 
the course cf argument we have been referred 
to various sections and rules of the Civil 
Procedure Code, but none of them supports 
the contention of the applicant. The learned 
Subordinate Judge said in his judgment that 
costs were awarded tothe plaintiff against 
the defendant but made no mention of interest 
on costs. The actual amount of costs is not 
to be settled prior to thedelivery of judgment 
but hasto be determined subsequent to the 
judgment for entry in the decree. A Court 
inserting interest oncosts for the first time 
in the decree is,in our opinior, within its 
jurisdiction. The power to award interest 
on costs is discretionary and may be exercised 
when framing the decree. In the pre- 
sent case itis hardly open to the applicant 
to object to the decree, as his Pleader 
signed the decree before it was signed 
by the Court and no objection was taken in 
appeal to this Court. We are, therefore, of 
opinion that considering all the circumstances 
of the case, the application should not be 
allowed. We accordingly dismiss it with costs. 
Application dismissed. 


MADRAS HIGH COURT. 
CIIL Appgat No. 118 of 1915. 
March 22, 1916. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 

M. R. P. R. S. SHANMUGANATHA 
CHETTIAR AND O01HERS— PLAINTIRES Nos, 2 
TO 4— APPELLANTS 
versus 


K. SRINIVASA AIYAR AND anotHER— 


Derenpants Nos, 6 AND 7—~RESPONDENTS. 

Partnership—Promissory note, execution of, for part- 
nership debt— Liability of partner not party te note— 
Payment of consideration simultaneous with execution 
of note—Action on debt, whether lies, 

Where there exists an antecedent debt and a 
promissory note is executed for sucha debt, a suit 
on the promissory note failing, an action on tho 
debt would lie, as also in the case where the advance 
of money and the execution of the note are 
simultaneous, though in the latter case it may be 
open to the parties to show that the debt should 
become merged in the negotiable instrument execut- 
ed for it. [p. 221, cols. 1 & 2.] 

- A partner is always liable forthe partnership 
debt unless there is a restriction, express or 
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implied, on the liability to be incnrred by one partner 
on a bill or promissory note which may be executed 
by another partner for partnership purposes. [p. 221, 
cols. 1 & 2; p. 222; col. 1.] 

Karmali Abdulla Allarkhia v. Bora Karimji, 26 Ind. 
Cas. 915; 39 B. 261; 17 M. L. T, 85; 2 L. W. 133; 17 
Bom. ©. R. 108; 19 CO. W. N. 887; 13 A. L. J. 121; 21 
C. L. J. 122; 28 M. L. J. 515; (1915) M. W. N. 606; 42 
I. A. 48, followed. 

Somasundaram v, Krishnamurti, 17 M. L. J. 126; 
Muthu Sastrigal v. Visvanatha Pandara Sannadhi, 
21 Ind. Cas. 864; 26 M. L. J. 19; 14 M. L. T. 520; 
(19.4) M..W.N. 59; 88 M. 660, distinguished. 

Appeal against the decree of the Sub- 
ordinate Judge of Coimbatore, in Original 
Suit No. 93 of 1912. 

Messrs. A. kKrisinaswami Aiyar and M. 
Subbaraya Atyar, for the Appellants, 

Messrs. T. R. Ramachandra Aiyar and T. R. 


Krishnaswami Aiyar, for the Respondents. 


JUDGMENT. 

ABDUR Rinim, J.—The learned Subordinate 
Judge of Coimbatore has found that the 
execution of the promissory notes in question 
has been proved and also that consideration 
was paid for them. These notes were execut- 
ed by the first defendant, father of defendants 
Nos. 2, 8 and 4, and by the sth defendant. 
Defendants Nos. 5, 6 and 7 are brothers and 
members of a joint. Hindu family, They 
have nothing to do with the Ist defendant, 
except so far as this business is concerned. 

There canbe no doubt that there was a 
joint business carried on in rice and tobacco 
by the Ist, 5thand 6th defendants. But so 
far as the liability of the 7th defendant 
goes, the evidence does not show with 
sufficient clearness that he was a partner 
in the joint business carried on by the Ist, 
5th and 6th defendants. Exhibit W, 
which was relied on by the Subordinate 
Judge in order to make out that the 7th de- 
fendant was a partner, does not prove any- 
thing of the kind. Nor does Exhibit R. Ex- 
hibit R apparently refers to some business 
other than the one which is under consider- 
ation in this suit. Then we have the evi- 
dence of the plaintiffs’ Ist witness with regard 
to the liability of the 7th defendant. No 
doubt, he seeks to make ont that the 7th 
defendant was interested in the joint trade 
in question. On the other hand, the 
plaintiffs’ 2nd witness, who was the lst 
defendant and who cannot be said to be 
prejudiced in any way in favour of the 7th 
defendant and whose knewledge as to who 
were the partners cannot be disputed, distinct- 
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ly states that the 7th defendant was not a- 
partner. It must be held that the evidence 
does not make out that the 7th defendant was 
interested in the business carried pn by the 
lst, 5th and 6th defendants, 


The th defendant’s liability cannot be 
disputed because he was one of the two exe- 
culants of the promissory notes. It is strongly 
contended on behalf of the 6th defendant 
that inasmuch as he did uot execute the pro- 
missory notes, and these notes do not purport 
to have been executed on behalf of the firm 
so as to make the firm liable, he cannot be 
held liable inthis action at all. It is argued 
that the present suit is onthe promissory 
notes and not for recovery of the debt evi- 
denced by those notes. The position taken 
up is this:—that where. money is borrowed 
on a promissory note, it should be. held that 
the debt became merged in the promissory 
note and a suit would He only on the note, at 
any rate, unless there is evidence of intention 
that the defendants were to be liable for the 
debtas well. Strong reliance is placed in sup- 
port of this contention on the cases of Soma- 
sundaranr v. Krishnamurthi (1) and Muthu 
Sastrigal v. Visvanatha Pandara Sannadhi 
(2). As regards the latter case which is a de- 
cision of Sadasiva Aiyar and Spencer, JJ., the 
learned Judges (at least Sadasiva Aiyar, J.) 
based the decision mainly on the provisions 
of section 91 of the Indian Evidence Act. The 
promissory note on which action was brought 
in that case was inadmissible in evidence as 
it was an unstamped note. The view taken 
py the learned Judges was that as the suit 
was based on the note and that was inadmis- 
sible in evidence the suit must fail. In that 
case, there was no question of the liability of 
the partners on account of the debt evidenced 
by the promissory note. In the case of 
Somasundarem v. Krishnamurti. (1) that 
question did arise. It does not seem quite 
clear whether the learned Judges Subramania 
Aiyar, J., aud the present Chief Justice 
intended to lay down that, if the suit was so 
framed as to make the defendants liable on 
their original obligation for the debt, the 
action could not be maintained because of 
the existence of the promissory note. The 
proposition contended for on behalf of the 


(1) 17 M. L. J. 126. - 
(2: 21 Ind. Cas. 854d; 26 M. L. J. 19; 14 M. Ii, T, 
520; (1914) M. W, N. 58; 865 M. 660, 
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respondents amounts to nothing less than this, 
that if a member of a firm who is authorized 
to borrow money borrows it and executes a 
promissory note, the firm will not be held 
liable for the debt at all, though it would be 
liable if he had not executed the note. This 
is prima facie untenable and I think the 
matter is concluded by a recent decision of 
the Privy Council in Karmali Abdulla Alla- 
rkhia v. Bora Karimji (3). In that case, each 
of the two partners who were found to have 
been carrying on a joint venture drew bills of 
exchange for his share, and the plaintiff who 
accepted those bills afterwards sought to make 
the partner who did not execute the bill in 
question also liable. The High Court of 
Bombay in reversing the decision of the 
Trial Judge pointed ont that the suit was not 
based on the bill, but their Lordships held 
that it was erroneous to treat the question 
as purely a question of liability on the bill. 
Then, having found that as a matter of fact 
there existed the relationship of partners 
between the two defendants and that the 
money which was paid on the bill wasrequired 
and utilised in the partnership business, they 
held that the partner who did not draw the 
bill was also liable. 

It istine that the question whether, the 
bills having been drawn and accepted, the 
suit could be maintained against a partner 
who did not take any part in drawing the 
bill was not discussed before the Board; hut 
the decision could not be explained unless 
the Judicial Committee were of opinion that 
although the person songht to be made liable 
was not the drawer of the bill, still he was 
liable because the money was raised for and 
used in the partnership business. Apparently 
no contention was raised to the con- 
trary because no question could be raised 
with any chance cf success as to the liability 
of a partner for a debt properly incurred on 
behalf of the partnership simply because a 
promissory note had been executed for the 
debt. There is no doubt, so far as it appears 
from the authorities referred to at the Bar, 
that where there exists an antecedent debt 
and a promissory note is executed for such a 
debi, a suit on the promissory note failing, 


(8) 26 Ind. Cas, 915; 17 M. L. T. 85; 2 L. W. 133; 17 
Bom. L. R. 108; 19 C. W. N. 387,918 A. L. J. 121; 21 
C. L. J. 122; 28 M. L. J. 616; (1915) M. W. N. 606; 
421. A. 48; 39 B. 261, f 


an action on the debt would lie. The whole 
contention is that because the advance of 
money and the execution of the promissory 
note were simultaneous, a suit would lie only 
on the promissory note and not on the debt 
evidenced by it. There seems to be nothing 
in reason in support of such a distinction. It 
may be open to the parties to show that it 
was intended that the debt should become 
merged in the negotiable instrument exe- 
cuted for it. But no such case was sought to 
be made here. I think, therefore, that the 
6th defendant’s liability is made ont. 

It is pointed out by Mr. T. R. Ramachandra 
Aiyar, the learned Pleader for the respondents, 
that the Subordinate Judge has allowed jin- 
terest on Rs. 7,000, the principal amount bor- 
rowed on the promissory notes from the date 
of the institution of the suit, while that sum, 
as a matter of fact, included Rs. 167-8-0, the 
amount of interest taken in advance. Tn- 
terest, therefore, ought to be allowed only on 
Rs. 6,832-8-0 from the date of the suit ig- 
stead of on Rs. 7,000. The decree of the 
lower Court will be modified by declaring 
that the 7th defendant is not liable and by 
caleulating the interest payable in the 
manner I have indicated. The 6th defend- 
ant will bear the costs of the appellants 
and the appellants will pay the costs of the 
7th defendant. 

SRINIVASA Aryancar, J—I agree. There 
is a distinction between liability on the bill 
or the note and liability on the consideration 
forthe bill or the note. This is clearly 
brought out in cases in Bngland where an 
infant executes a note or gives a bill for 
what are called necessaries. In these cases 
he is not liable on the bill or the note, but 
is liable for the consideration which he gets 
in the shape of necessaries. Ifthe bill or 
note is endorsed, the endorsee cannot re- 
cover apything, because the endorsement 
does not pass title to the consideration, but 
only to the bill or the note. That is one 
illustration, 


So far as I am able to see, there is abso- 
lutely nothing in the Negotiatle Instrn- 
ments Act to prevent A from promising to 
pay B’s debt or from promising to be joint- 
ly liable along with B either as a partner 
or otherwise, so that in cases of partner- 
ship, where one partner borrows for the bene- 
fit of the joint trade, the other partuer 
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agrees to make himself liable for the debt, 
though he may not be liable on the bill or 
the note which was executed by the other 
partner, unless, of course, his signature 
appears on the face of the bill either as signed 
by him or his agent duly authorized to 
sign his name. Unless, therefore, there is 
any particular restriction, express or implied, 
in respect of any liability to be incurred 
by one partner with regard to a bill or 
. promissory note which may be executed 
by the other partner, I really do not see 
how he can escape liability for a partner- 
ship debt. If, no doubt, the bill or note is 
endorsed to a third party, it may be that 
the endorsee will not be able to bring an 
action on that bill or note against the other 
partner or even on the debt against the 
other party. Except for that difference, 
the debt is certainly payable by the partner 
who did not sign the bill. That distinction 
is clearly brought out in a recent decision 
of the Privy Council reported as Karmali 
Abdulla Allarakhia v. Karimji (8). 
In that case, the lst defendant firm and 
2nd defendant firm were found, 
upon a construction of the agreement 
between them and from other evidence, 
to be partners in a certain sugar trade. The 
plaintiff was financing that trade, and the 
arrangement was that the bills drawn either 
by the lst defendant firm or the 2nd defend- 
ant firm with respect to the sugar shipped 
by them should be honoured by the plaintiff 
by accepting them. By so accepting those 
bills, if they were issued by the 2nd defend- 
„ant firm, the 2nd defendant firm will be 
liable and if issued by the Ist defendant 
firm, that will be liable ou the bills. It so 
happened in that case that the bills which 
were drawn by the Ist defendant firm had 
all been retired, while those drawn by the 
2nd defendant firm had not been, and the 2nd 
defendant firm had become insolvent. The 
1st defendant firm made itself liable for the 
debts borrowed by the 2nd defendant firm 
for the purpose of the partnership transac- 
tions. In these circumstances, an action 
was brought to recover the balance due on 
these acceptances by the plaintiff on behalf 
of the 2nd defendant firm of bills drawn by 
it after crediting the value of the goods 
sent along with the bills. The suit as 
against the Ist defendant firm was put in 
asan action for the balance of the debt; it 


is called an action of accounting against it 
in the course of the judgment. The Ist 
defendant firm was held liable for the 
money due on account of the acceptance by 
the plaintiff of the bills drawn by the 2nd 
defendant firm. : 
Appeal dismissed; Decree modified. 


. 





ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 745 or 1915. 
June 22, 1916. 

Present: —Mr. Justice Rafique. 
RAHAS BIHARI LAL, MINOR, THROUGH D. 
SITAL PERSHAD—P.arntire—AppPELLANT 
versus 
Tas MUNICIPAL BOARD, CAWNPORE— 


DEFENDANT—RESPONDENT. 

U. P. Municipalities Act (Iof 1900), ss. 87,88, 
52—Hrection without permission—Notice-—Civil suit, 
maintainability of—Remedy. 

The plaintiff applied to the Municipal Board of 
Cawnpore for permission to re-erect his house on 
the old foundations and attached a plan with his 
application in which a sandas and chhajja were 

-shown but a tora with the antiya’ was not 
shown. The Municipal Board granted permission to 
re-build the house with the exception of the chhajja 
and the sandas. The plaintiff re-built his house with 
the sandas and chhajja and the tora and antiya. The 
Municipal Board served a notice upon him. The 
plaintiff sued in the Civil Court for issue of a 
perpetual injunction restraining the , Municipal 
Board from interfering with the constructions and 
for damages: : 

Held, that the notice by the Municipal Board waa 
partly under section 87 and partly under section 
88 and wasa valid notice and that the civil suit 
was not maintainable, the only remedy of the 
plaintiff being that laid down in section 62 of the 
Municipal Act. [p. 224, col. 1.] 

Section §7 of the Municipalities Act is not appli- 
cable only to that part of a building which abuts 
on and overhangs a public street, inasmuch as a 
building may adjoin a public street and yet may not 
overhang or project into it. [p. 223, col. 2.) 

Second appeal from the decision of the 
District Jadge of Cawnpore, dated the J1th 
February 1915. 

The Hon’ble Mr. Moti Lal Nehru, for the 
Appellant, 

Mr. A. E. Ryves, for the Respondent, 


JUDGMENT.—The facts which have 
given rise to this appeal are as follows:—The 
plaintiff, who is a minor, made an appli- 
cation to the Municipal Board of Cawnpore 
on the 11th November 1911, stating that he 
was the owner ofahouse in Mohalla Butcher. 
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khana, which he wanted to pull downand re- 
build according to the old plan and on the 
old foundations and asked for permission to 
do so. He submitted a plan of the house 
also with his application. In the month 
of January 1912 the application of the plain- 
tiff was granted and according to the finding 
of the Court below the permit pass together 
with the approved plan was made over to 
the father of the plaintiff in February 1912. 
The plaintiff, however, says that he received 
no permit pass and in June 1912 he senta 
reminder to the Municipal Board but 
received no reply. He waited for a month 
and receiving no acknowledgment of his 
reminder also, he started building the 
house and completed it in afew months. 
The Municipal Board issued a notice on 
the 26th May 1913, which was received by 
the plaintiff on the 3rd June 1913, asking him 
to demolish the three constructions, viz., æ 
chhajja, a sandas and a tora with an 
antiya. The plaintiff ignored the notice and 
was consequently prosecuted by the Municipal 
Board more than once and was fined. He 
remained obstinate and did not carry out 
the instructions contained in the notice of 
the Municipal Board. On the 16th July 
1914 the plaintiff instituted the snit, out of 
which this appeal bas arisen, against the 
Municipal Board ef Cawnpore for issue of a 
perpetual injunction restraining it from 
interfering with the three constructions 


. mentioned above and for a declaration that 


the plaintiff is entitled to keep and maintain 
the said three structures in their present 
state. He also prayed that Rs 100 as 
damages should be awarded to him for 
mental worry and a further sum of Rs. 100 
for expenses incurred by him in the criminal 
- prosecutions by the Municipal Board. The 
latter raised various pleas in defence. It 
was urged that the suit was not maintainable 
in the Civil Court and that the Board was 
within its right in issuing the notice of 26th 
May 1918. The claim to damages was 
denied. The learned Munsif dismissed the 
claim and his decree was affirmed on appeal. 
The plaintiff has come up in second appeal 
to this Court. He contends that his snit is 
cognisable by a Civil Court and that the 
notice issued by the Municipal Board is 
ultra vires and not binding upon him. I 
think that both the contentions are untenable 
in view of the finding of the Courts below. 


The plaintiff made the application pre- 
sumably under section &7 of the Municipalities 
Act for permission to re-erect his house on 
the old foundations. He attached a plan 
with his application, in which the sandas 
and chhajja were shown but the tora with 
the antiya was not shown. The Municipal 
Board granted permission to re-build the 
house with the exception of the chhajja 
and the. sandas. The plan submitted by 
the plaintiff was- returned to him with the 
correction by which the sandas and the 
chhajja were struck ont. Both the Courts 
have found that the permit pass with the 
corrected plan was, as a matter of fact, made 
over to the plaintiff’s father at the end of 
January or the beginning of February 1912, 
The finding is one of fact and must be 
accepted. Ithas also been found that the 
tora with the antiya did not exist in the 
old house and was not shown in the plan 
submitted with the application of the llth 
November 1911. The tora with antiya was, 
therefore, a new construction. According 
to section 87 of the Municipalities Act 
every person who intends to erect or re- 
erect any house which abuts or adjoins a 
public street, must first give notice in 
writing of his intention to do so to the 
Municipal Board and the latter might 
either refuse to sanction the said building or 
may sanction itabsolutely or with certain 
reservations. Under section 88 of the 
same Act no one can build a structure overa 
hanging or projecting into any street without 
the sanction of the Municipal Board. The 
Municipal Board could under section 87 of 
the Act impose restrictions as to sandas and 
under section 88 as to chhajja. The: conten- 
tion for the plaintiff is that section 87 is only 
applicable to that part of the building 
which abuts on and overhangsa street. I 
do not agree with this interpretation. The 
language of section 87 in clause (a) is quite 
clear. Itis to the following effect:—“Any 
building abutting on or adjoininga public 
street, or any public place or property vested 
in Her Majesty or inthe Board.” A building 
may adjoin a public street and yet may not 
overhang or project into it. Sub-clause 3 
of clause 3 of section 87 distinctly gives 
a right to the Municipal Board to impose 
conditions as to the building or re-building 
of a sandas. It is in evidence, and has 
been found as a fact by the Courts below, 
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that the Municipal Board refused permis- 
sion to the plaintiff to re-build the sandas 
and the chhajja. They then served a notice 
upon him in which no section . was men- 
tioned and which was served on the plaint- 
iff on the th June 1913. The plaintiff 
under section 52 of the Act could have 
contested the notice by way of appeal to 
the Commissioner. He could not bring a 
regular suit in the Civil Court for con- 
testing the validity of that notice.” In fact 
the contention of the plaintiff is that the 
notice was not valid inasmuch as it does 
not fall either under section 87 or section 
88 of the Act and, therefore, the present 
suit was maintainable in a Civil Court. 


As I have held that the notice by the 
Municipal Board was partly under 
section 87 and partly under section 


8g, it was a valid notice and the only 
remedy open to the plaintiff was that laid 
down in section 52 of the Act. The same 
reasoning applies to -the tora with the 
antiya which is a new structure and about 
which the Municipal Board could have 
withheld permission nnder section 88. In 
my opinion the finding of the learned Judge | 
of the lower Appellate Court that the suit 
is not maintainable in the Civil Court, is 
correct. The ease must also fail on the 
merits, as the Municipal Board was within 
its rights in giving the plaintiff a qualified 
permission as to the re-building of the 
house. The appeal fails and is dismissed 
‘with costs, including in this Court fees on 
the higher scale. 
i Appeal dismissed, 


MADRAS HIGH COURT. 

APPEAL AGAINST Orper No. 86 or 1915. 
February 2, 1916, 
Present;-Mr. Justice Sadasiva Aiyar and 

4 Mr. Justice Moore, 
Taz RAJAH or KALAHASTI—Derenpant 
— PETITIONER — APPELLANT 
- VETSUS 
~-S ee Mahant PRAYAG DOSSJEE VARU— 
PLATNTIEF — Countsr-Petitionsr— 


RESPONDENT. 
Civil Procedure Cede (Act V of 1908), s. 52—~ 


4 


İNDİAN OASES. 


[1915 


Decree against legal representative of deceased as. such 
—Legal representative in possession of assets belonging 
to deceased —Duty to account for assets— Burden of 
proof—Mesne profits, whether included in assets— 
Mortgagee becoming absolute owner of equity of redemp- 
tion —Merger. 

Where a decree is passed against a party as the 
legal representative of a deceased person, it is for 
the decree-holder in the first instance to prove that 
some assets came to the legal representative, and 
the onus is then shifted on the latter to show how 
the assets were applied. Once it is admitted or 
proved that the legal representative sought td be 
made liable has come into possession of assets 
belonging to the estate of the deceased, it is for him 
to satisfy the Court as to the extent of the assets 
received and to account for them. [p. 227, col. 1.] 

Rajah of Kalahasti v. Achigadu, 30 M. 454; 17 M. 
L. J. 867, Zamindar of Karvetnagdr v. Trustee 
of Tirwmalai, 2 Ind. Cas. 18; 82 M. 429;.19 M. L. 
J. 401; Ranchode Das Govardhana Das v. Krishna 
Das Vittal Das, 12 Ind. Cas. 258; 21 M. L. J. 1096; 10 
M. L. T. 272; (1911) 2 M. W. N. 271, followed. 

Mesne profits, whether accruing in the shape of 
rent or interest, are for this purpose assets justas 
much as the real estate. [p. 227, col, 2:] 

Aseemoonnissa v. Ameeroonnissa Khatoon, 15 W. 
R. 285; In re Hyatt, Bowles v. Hyatt, (1888) 38 Ch. D. 
609; 57 L. J. Ch. 777; 59 L. T. 297, followed, 

Rani Kanno Dai v. Lacy, 19 A, 285; A. W. 
N. 11857) 88, distingnished by Moore,” J. and dis- 
sented from by Sadasiva Aiyar, J. 


Where, therefore, the plaintiff, who had obtained 
a mortgage decree against the defendant as legal 


-representative of the mortgagor, finding that tho 


mortgaged property had been exhausted, obtained 
a personal decree against the defendant which he 
sought to execute: 


Held, that the defendant, -having failed to satis! y 
the Court that he had duly applied the property 
of the deceased, was personally liable to the extent 
of the property in respect of which he had failed 
so to satisfy the Court. [p. 227, col, 2.] 

Veerasokkaraju v. Papiah, 26 M. 792; 18 M. L. J. 
258, distinguished. i 

Where a mortgagee becomes also absolute owvor 
of the equity of redemption, the equitable ostate 
merges in the legal, unless there are any puisne or 
mesne encumbrances against which the equity of re- 
demption is required to be kept alive [p. 228, col. 1.] 


Arumugasundara Maharaja Pilla. v. Narasimha 
Iyer, 29 Ind. Cas. 916; 29 M. L` J. 583; (1915) M. 
W. N. 397; 2 L. W. 542; 18 M. L, T. 110; Bhawani 
Kumar v, Mathura Prasad Singh, 16 Ind. Cas. 210; 40 
C. S9; 16 C. W. N. 986; 12 M. L, T. 3852; 23 M. L. J. 
311; 16 ©. L. J. 606; (1912) M. W. N. 944; 14 Bom, 
L. R. 1046; 39 I. A. £28 (P.0.); Laxman’ Ganesh 
Rajendra v. Mathurabai Narayan Govind, 23 Ind. Cas. 
121; 16 Bom. L. R. 26; 38 B. 389, followed. 

Per Sadasiva Atyay, J.--Assuming that a Court is 
bound to bring a non-existent equity of redemption 
to salo at the instance of a decree-holder and is 
not entitled under section 151, Civil Procedure 
Code, to stop the sale altogether on account of its 
having ceased to exist, it isa mattor for considera- 
tion for the Court whether under Order AKI, rule 
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66, clause (e`, Civil Procedure Code, it ought not to 
- nolify in the sale proclamation that the attached 
property is a right which had ceased to- exist 
long ago. [p. 229, col. 1.] 

Appeal. against the order of the District 
Court of North Arcot, dated the-2nd February 
1915, in Civil Miscellaneous Petition No. 765 
of 1914, in Execution Petition No. 42 of 
1914, in Original Suit No. 40 of 1910. 

FACTS appear from the judgment. 


Mr. L. A. Govindaraghara Aiyar (with 
him Mr. A, Ramachandra Aiyar), for the 
Appellant.—The doctrine of merger will 
apply only when the debt is actually kept 
alive. In Forbes v. Moffutt (1) it was 
decided that merger is presumed from 
the advantage arising to the party. The 
question in all these cases is the intention * 
of the parties. 

Davis v. Barnett (2), Hatch v. Skelton (3), 
Jameson v. Stein (4), Pitt v. Pitt (5), Whiteley 
v. Delaney (6), Mohesh Lal v. Mohant Bawan 
Das (7), Dinobundhu Shaw Chowdhry v. 
Jogmaya Dasi (8), Mahomed Ibrahim Hossein 
Khan v. Ambika Pershad Singh (9), Shankar 
Venkatesh Karguppi v -Sadashiv Mahadji 
Kulkarni (10). ` 

The doctrine of merger cannot apply to 
the case. 

2. The District Judge holds the Raja 
to be personally liable because he has mis- 
applied the income of the estate to his 
personal use and hencea personal decree 
should be passed against him. The order 
of the District Judge is under section 52 
of the Civil Procedure Code. In the case 


(1) 18 Ves, 384; 11 R. R. 222; 34 E. R, 362. 

(2) 14 Beav, 542; 51 E. R. 394; 92 R. R. 209. 

(3) 20 Beay 458; 52 E.R. 678: 109 R. R. 494. 

(4) 21 Beav, 5; 52 E. R. 769; 25 L. J Ch, 41; 25 L. 
T, (0. s.) 800; 111 R. R. 2. 

(5) 22 Beav. 204; 52 B. R 1121; 2 Jur. (x. s.) 1010; 
27 L. T. (o: s.) 257; 111 R. R. 372. 

(6) (1914) A. ©. 132at p. 144; 83 L.J. Ch. 349; 
110 D. T. 434; 58 S. J. 218. 

(7) 9 0.961 (P. C.); 13 0. D. R. 221; 10 I A. 62; 
7 Ind, Jur, 382; 4 Sar, P. O. J. 424. 

(8) 29 ©. 154; 6 O. W. N. £09; 12 M. L, J. 73; 4 
Bom. L. R, 288; 29 I. A. 9 (P. C). 

(9) 14 Ind. Cas. 496; 39 0. 527; (1912) M. W. N. 
867; IL M. L, J. 265; 9A. D. J. 332% 14 Bom. L. R. 
280; 16 C. W. N. 505; 15 C, L. J. 411; 22 M. L. J. 468; 
39 I. A. 68. 

009) 21 Ind Cas. 89; 88 B 24; 15 Bom. L.R. 
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of a widow it is open to her to use the 
money personally provided she keeps down 
interest. 

Rani Kanno Dat v. Tacy (11) which 
decides that a creditor has no right over 
the income of the property ‘in possession of 
the widow is in favour of the heir. 

Kishan Lal Atal v. Ummat-ul Fatima 
Begam (12), Richardson v. Horton (13), In re 
Hedgely, Small v. Hedgely (14), Veerasokka- 
rajn v. Papiah (15) are to the same effect. 

As decided in Indra Narain Misser v. Kristo 
Chunder Mahto (16) the duty of the decree- 
holder is to proceed first against the heirs. Au 
heir cannot stand ina worse position than a 
mortgagee. There is nothing in section 5%, 
Civil Procedure Code to suggest it. 


The Hon’ble Mr, S. Srinivasa Adyangar, 
Offe. Advocate-General (with him Mr. S. 
Gopalaswam? Atyangar), for the Respond- 
ent.—Section 52 of the Civil Procedure Code 
applies. The appellant’s contention is that 
the impartible estate is not assels; there is 
no reason why the income is vot assets. 
The cases in Beaven and Chaucery can bo 
distinguished that in case alienation is for 
value the alienee cannot be touched. 


In In re Hyatt, Bowles v. Hyatt (17) assets 
is defined to include income also. The same 
view was taken in Aseemoonnissa v. Ameer- 
connissa Khatoon (18). Runi Kanno Dai v. 
Lacy (11) also is distinguishable. There was 
an agreement by the creditor not to execute 
the decree against the estate of the widow. 
There is no other case which goes this 
length. Mullepali Lararathil v. Gopala Menon 
(19) does not touch this point. In Mullapali 
Laravathil v. Gopala Menon (19) it has 


(11) 19 A. 285; A W. N. (1897) 88. 

(12) 25 Ind. Cas. 384; 17 O. ©. 207. 

(13) 7 Beay. 112; 49 E. R. 1006; 64 R. R. 28; 13 L, 
J. Ch. 186; 7 Jur. 1144. - 

(14) (1887) 34 Ch. D. 379; 56 L, J. Ch. 860; 56 l. 
T. 19; 35 W. R. 472. 

(15) 26 M. 792; 13 M. L. J. 268. 

(16) 14 W. R. 362. 

(17) (1888) 38 Ch. D. 609; 57 L. J, Ch. 777; 69 
L. 'T. 297. 

18) 15 W. R. 285. 

59) 30 Ind. Cas. 333; 18 M. L. 1. 127. 
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been held that property includes also income. 
The term “property” in section 52, Civil 
Procedure Code, includes also the income of 
the corpus and not merely the corpus, which, 
while impartible, is assets in the hands of the 
mortgagee decree-holder. Rajah of Kalahasti 
v. Achigadu (20) has been followed in Zamin- 
dar of Karvetnagar v. Trustee of Tirumalai 


(21). If it could be attached, rents and 
profits are equally attachable. An im- 
partible estate cannot be split up into 


several life-estates. Section 50 deals with 
execution against the zemindar, section 52 
with his successor, 

[Sapasiva Alvar, J.—Impartible estates 
came into effect after the decree |. 


In Depuru Kalappa Redi v. Akkappa 
Nayanim (22) the impartible’ estate is 
an asset of the successor. The decree 


is binding. As regards the omission of 


the legal representative to account 
see Ranchode Das. Govardhana Das v. 
Krishna Das Vittal Das 23). That 
follows the case of Magaluri Garudiah 


v. Narayana Rungiah (24). The Judge is 
justified in his statement that appellant neyer 
kept down the interest; he has failed to 
account for rents and profits. There is 
also a ‘confusion of rights. The doctrine 


of merger has not been held available 
against a creditor. [Bhawani Kumar v. 


Mathura Prasad Singh (25), Arumugasundara 
Maharaja Pillai v. Narasimha Iyer (26).] 
Both these decide that, unless there is a 
mesne incumbrance, the appellant can avail 
himself of this shield. Neither against 
Government nor against the Rajah can this 
equity be set up. 


Mr. L. <A. Govindaraghava Atyar, in 
reply. —Bhawant Kumar v. Mathura Pra- 


sad Singh (25) comes under an exception. 
Section 101 has nothing to do with this. 


(20) 30 M. 454; 17 M. D. J. 367. 

(21) 2 Tnd. Cas. 18; 32 M. 429; 19 M. L. J. 401. 

5 (22) 8 Ind. Cas, 392; (1911) 2 M. W. N. 73; 8 M. Ls 

(28) 12 Ind. Cas. 253; 21 M. L. J. 1096; 10 M.T. 
T. 272; (1911) 2 M. W. N. 271, 

(24) 3 M. 359. 

(25) 16 Ind. Cas, 210; 40 C. 89; 16 C. W.N. 935: 
12M. L. T. 35% 23 M. L. J. 31l; 160. L. J. 606; 
(1912) M. W. N. 944; l4 Bom. L, R. 1048; 39 L A. 
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W. N. 397; 2 L. W. 542; 18 M, L. T. 110. 
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The Advocate-General.—The only question 
is whether he can be both a debtor aud a- 
creditor. 


JUDGMENT. 


Moors, J.—The respondent, the Mahant 
of Tirupati, obtained a mortgage decree in 
Original Suit No. 40 of 1910 in the District 
Court, North Arcot, on the 23rd day of 
February 1911 against the appellant, the 
Rajah of Kalahasti, asthe legal representa- 
tive of the late Rajah Akkappa Nayanim 
Varu by whom the mortgage has been exe- 
cuted. The appellant, it may be mentioned, 
succeeded to the estate in May 1905. The 
mortgaged property having been exhausted, 
a personal decree for nearly three lakhs of 
rupees was passed against the appellant cn 
the 7th day of April 1914, It appears that 
on the 14th day of July 1896 the then 
Rajah had executed a simple mortgage for 
one lakh of rupees in respect of certain 
villages in favour of the appellant for 
arrears of maintenance and other debts due 
to the latter. The respondent decree- 
holder applied in Execution Petition No. 42 
of 1914 to attach the mortgage right 
possessed by the appellant, the judgment- 
debtor under the mortgage dated the l-kth 
day of July 1896, alleging that the judg- 
ment-debtor had not properly applied the 
assets of the lates Rajah which had come to 
his hands. The appellant then put in a 
petition asking for the release from attach- 
ment of the mortgage right on the ground 
that the decree having been obtained against 
him on a mortgage-bond executed by his 
predecessor-in-title, the decree-holder could 
not attach a debt due to him, the appellant, 
in his private capacity. He further stated 
that he had sold the equity of redemption 
of the properties on the L&th day of February 
1913. 

The District Judge found that the appel- 
lant had appropriated to his own use large 
sums which ought to have been applied in 
paying off charges on the estate, and that 
he was, therefore, : personally liable for at 
least the amount of the mortgage which 
had been attached, and dismissed the 
petition. 

The questions for determination in this 
appeal ara (Ll) whethsr it is compatent to 
the decree-holder to attach the mortgage 
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right which is said to be the private pro- 
perty of the appellant and (2) whether 
upon the appellant succeeding tothe Kala- 
hasti Estate tbe mortgage right in his favour 
became extinguished. 


It cannot be doubted that the property 
of the deceased Rajah must be regarded as 
assets in the hands of his legal representa- 
tive for the purpose-of.secticn 50 of the Civil 
Procedure Code. See Rajah «f Kalahasti v. 


Achigadu (20) which was followed in 
Laminday of  Karvetnagar v. Trustee of 
Tirumalai (21). Section 52 of the Civil 
Procedure (cde provides that where a 
decree is yassed against a party as 
the legal representative of a deceased 


person, and the decree is for the payment of 
money cut of the property of the deceased, 
it may be executed by the attachment and 
sale of such property. (2) Where no such 
property remains in the possession of the 
judgment-debtor and he fails to satisfy the 
Court that he has duly applied such property 
of tke deceased as is proved to have come 
into his possession, the decree may be exe- 
cuted against the judgment-debtor to the 
extent of the property in respect of which 
he has failed to satisfy the Court in the 
same manner as if the decree had been 


against him personally. = 


The judgment-debtor had only to account 
up to the full value of the assets he received 
as legal representative. It is for the decree- 
holder in the first instance to prove 
that some assets came to the legal repre- 
sentative, and the onus is then shifted 
on the latter to show how the assets were 
applied. 

Once itis admitted or proved that the 
legal representative sought to be made liable 
has come into possession of assets belonging 
to the estate of the deceased, it is for him 
to satisfy {he Court as to the extent of the 
assets received and to account for them, 
Ranchode Das Govardhana Das v. Krishna 
Das Vittal Das (28). The District 
Judge finds (and this is in fact not 
disputed) that the appellant has failed to 
pay even the interest due under the mort- 
gage decree, and further that he has also 
appropriated large sums which ought to 
have been applied in paying off charges on 
the estate. 
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The argument adduced on behalf of the 
appellant was that the income of the 
zemindart cannot be regarded as property 
of the deceased which came into the hands 
of the present Rajah, that his liability is 


confined to the extent of the property 
which came into his hands, and that 
he is not bound to pay the debts of 
the late Rajah out of the income 
of the estate. In Aseemoonnissa v. 
Ameeroonnissa Khatoon (18) it was held 


that where a person is proceeded against as 
the representative of a deceased judgment- 
debtor and it is proved that property which 
belonged to the deceased judgment-debtor has 
come into his hands, it lies upon the person 
against whom execution is sought, to account 
for allthe property of the deceased judg- 
ment-debtor which has come into his hands, 
and that in so accounting, mesne profits 
whether accruing in the shape of rent cr 
interest, must be brought into account. I 
agree with that decision, and think that 
the rents and profits received are assets 
just as muchas the real estate. See In re 
Hyatt, Bowles v. Hyatt (17). The learned 
Vakil for the appellant relies in support 
of his contentions on the rulings in Rani 
Kanno Dai v. Lacy (11) and Veerasokkaraju 
v. Papiah (15). The Veerasokkaraju’s case 
(15) is clearly not in point, as payments had 
been.made by the legal representative to the 
extent of the full value of the property 
which had come into his hands and it was 
consequently held thata decree could not 
be executed even though he might still have 
in his possession property which had 
originally belonged tothe deceased.. Rung 
Kanno Dai v. Lacy (11) may be distin- 
guished on the ground that the decree-holder 
had agreed for consideration not to execute 
his decree against the moveable property 
of the widow. 

I am of opinion that the District Judge 
was right in holding that the appellant, 
having failed to satisfy the Court that he 
had duly applied the property of the 
deceased, was personally liable to the extent 
of the property in respect of which he 
had failed so to satisfy the Court. It remains 
to consider the question (which was not 
raised in the lower Court) whether the 
mortgage right possessed by the appellant 
xnudor the mortgage of 1896 became extin- 
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guished when he succeeded to the estate and 
became the owner of the equity of redemp- 
tion. It isargued on behalf of the appellant 
that the doctrine of merger does not apply, 
the appellant being only a qualified owner, 
and that the appellant has by his conduct 
signified his intention of keeping the mort- 
gage alive for his benefit. Ido not think 
it necessary to refer to the various 
English cases cited by Mr. Govindaraghava 
Tyer. Courts inIndia are governed by the 
statutory provision contained in section 101 
of the Transfer of Property Act, which is as 
follows:— Where the owner of a charge or 
other incumbrance on immoveable property 
is or becomes absolutely entitled to that 
property, the charge or incumbrance shall be 
extinguished, unless. he declares, by express 
words or necessary implication, that it shall 
continue to subsist, or such continuance would 
be for his benefit.” $ 


The Advocate-General contends that the 
section presupposes the existence of pnisne 
incumbrances and that the appellant can- 
not reserve in his favour his own mortgage 
which had become extinguished when he 
acquired the equity of redemption. I think 
that this contention must be upheld. The 
earlier part of the section states the doc- 
trine of merger. An extinguishment of the 
debt will ordinarily take place where the 
mortgagee becomes also absolute owner of 
the equity of redemption, for then the 
equitable estate becomes merged in the legal. 
The effect of the proviso to the section, 
which states the exception to the rule of 
merger, is (1) to enable the person in whom 
the titles are united to keep the incum- 
` prance alive and (2) to declare that the incum- 
brance should continue to subsist, where 
the result would befor his benefit. Ordi- 
narily tbe only object and advantage of 
keeping an incumbrance alive is that it may be 
used against the holder of a subsequent 
incumbrance. 


Reference may be made toa recent case, 
Arumugusundara Maharaja Pillai vw. Nara- 
simha Tyer (26), where the learned Chief 
Justice held that. where there are no mesne 
incumbrances outstanding on the date of the 
purchase of the equity of redemption by 
the mortgagee there is merger under sec- 
tion 101 of the Transfer of Property Act. 
` Wr. Justice Seshagiri Aiyar put the matter 
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very clearly at page 594 of the report where 
the learned Judge says: “Jt is clear that 
the section (7.6. section 101) contemplates the 
existence of puisne incumbrances, Unless 
that may be the object, the clause relating to 
the subsistence of the incumbrance being 
for the benefit of the purchaser can have 
ne meaning. The person who becomes 
absolutely entitled to the property cannot 
reserve in his favour and as against him- 
self his own mortgage. As I read the 
section, it leaves untouched the general rule 
of law that when a mortgagee purchases 
the equity of redemption the incumbrance 
in his favour js extinguished. It only enacts 
that where there are other mortgages 
on the property, the intention will be im- 
puted to the mortgagee purchaser that he 
intended to keep alive his own mortgage 
as a protection against subsequent claimants. 
The discussion in the House of Lords in 
the case already referred to shows that the 
rule enabling the purchaser to fall back on 
his mortgage is an infringement of legal 
rights. Consequently a strict construction 
should be placed on this provision of law. I 
am of opinion that the mortgagee purchaser 
can use his previous mortgage only as a shield 
if there are mesne incumbrances, and that 
also only in respect of the properties which 
are covered by such incumbranees.” I 
respectfully agree with the above observa: 
tions, f 

The observation of their Lordships of the 
Privy Council in Bhawani Kumar v, Mathura 
Prasad Singh (25) shows that where there 
are no incumbranees, there is an extinguish- 
ment of the right under the mortgage when 
the equity of redemption is acquired. 

The decision in Lagman Ganesh Rajendra v, 
Mathurabat Narayan Govind (27) is to the 
same effect. 

In the result the 
with costes. 

Sapastva Atyar, J.—I1 entirely agree with 
the judgment just now pronounced by 
my learned brother. The doctrine that a 
widow could, by her conduct, treat the 
savings ont of the income of her husband’s 
estate as her separate property and that 
then it would become property at her 


absolute disposal so that her alienations 
(27) 23 Ind. Cas. 121; 33 B. 369; 16 Bom. L. R. 26, 


appeal is dismissed 
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thereof coull not be questioned by her 
husband’s reversioners, cannot be extended 
so as to give her the right to treat all 
the income as her absolute property not 
available to her husband’s creditors. There 
are, no doubt, observations in Rani Kanno 
Dai v. Lacy (11) which seem to go to 
the length that the rents of the husband’s 
estate could not be treated in law as assets 
of her husband for any purpose, but Í re- 
spectfully dissent from those remarks. 

On the ground of merger, I would hold 
that the appellant was not entitled to treat 
himself as owner of a mortgage right in 
lands belonging to the zamindari of which 
he became the sole owner, though certain 
restrictions have been placed by the Im- 
partible Estates Act on the extent of his 
power of alienation. His claim for the 
release of a non-existent mortgage right was, 
therefore, rightly dismissed. As this non- 
existent right has not yet been sold in 
execution, it is a matter for consideration for 
the District Court whether under Order XXI, 
rule 66, clause (e), it ought not to notify in the 
same proclamation that the attached property 
is aright which had ceased to exist long 
ago, assuming that the Court is bound to 
bring it to sale at the instance of the 
decres-holder and is not entitled under 
section 151 of the Civil Procedure Code 
to stop the sale altogether on that account. 


Appeal dismissed. 
V.R.P. 


° PUNJAB CHIEF COURT. 
Seconp Orvis Appear No. 2814 or 1915, 
March 9, 1916. 

Present:——Mr, Justice Rattigan. 
Musammat TAJO AND ANOTHER— DEFENDANTS 
—APPELLANTS 
versus 
ALLAH DIN: AND ANOTHER—PLAINTIFFS—- 
RESPONDENTS. 

Injunction - Hindu widow, whether can be restrained 
jrom alienating her estate—Reversioners, when can sue 
for injunction. 

In ordinary cases, the reversioners of the last male 
owner are not entitled to obtain an injunction to 
restrain his widow in possession of her customary 
estate from alisnating property. An injunction is a 
proper form of relief only when itis found that the 


INDIAN OASES. 


229 


widow is committing or is about to commit acts of 
waste in the sense in which that term is used in law. 
[p. 280, col. 1.] 

Where, therefore, in a suit by the reversionary heirs 
of the last male owner for an injunction to restrain 
his widows from alienating and wasting the property 
of their deceased husband, the plaintiffs failed to 
prove the alleged acts of waste except in two very 
minor particulars: 

Held, that they were not entitled to an injunction. 
[p. 230, col. 1.] 


Second appeal from the decree of the District 
Judge, Jhelum, dated the 27th July 1915, 
reversing that of the Subordinate Judge, 2nd 
Class, Gujrat, dated the lst of May 1915. 

Mr. Bent Parshad Khosla for Mr. Miran 
Bakhsh, for the Appellants. 

Mr. Nihal Chand Mehra, for the Respond- 


ents. 


JUDGMENT.—Plaintiffs as reversionary 
heirs of one Sadr Din applied to the Court 
of the Subordinate Judge, Gujrat, for an 
injunction to restrain the defendants, who 
are the two widows of the said Sadr Din, 
from alienating and wasting the property of 
their deceased husband The Subordinate 
Judge found that plaintiffs had failed to 
prove any acts of waste on the part of the 
widows, except as regards the cutting down 
of one kikar tree and the alienation of a 
small plot of land consisting of 10 kanals, and 
accordingly dismissed the suit with costs. 
Plaintiffs appealed to the District Judge who 
granted them an injunction in the terms 
prayed for. The learned Judge states that 
from the evidence and from the finding of 
the Subordinate Judge it is clear that the 
widows have embarked upon measures which, 
if unchecked, will soon result in the loss of 
much of the estate and in its deterioration, 
He further states that the widows are cutting 
down trees and selling them to various 
persons, and that they are also now beginning 
to sell off the land itself. This finding of the 
District Judge appears to be unsupported by 
the evidence on the record, and there was no 
justification for his remark that the Subordi- 
nate Judge had also held that the widows 
were committing waste in the manner alleged, 
On the contrary, the Subordinate Judge’s 
conclusion was that except in two very minor 
particulars, the plaintiffs’ allegations had not 
been proved. 

[ cannot find any authority in support of 
the District Judge’s order in this case, nor 
do I know of any instance in which the Courts 
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have granted injunction to restrain a widow 
in possession of her customary estate from 
alienating property. In such cases the 
reversioners are entitled by custom and law 
to apply to the Courts for a declaration 
that an alienation effected by a widow (other- 
wise than for necessary purposes) will not 
affect their reversionary rights, and I fail 
to see how an injuuction of the kind here 
sought for could benefit them so far as the 
alienations of the property are concerned. 
Obviously the injanction will not prevent the 
widows from alienating property for necessary 
purposes, and the question would arise in 
every case (whether an injunction has been 
granted or not) as to the existence or non- 
existence of necessity. No doubt an injunc- 
tion would be a proper form of relief if it 
were found that the widows were committing, 
or were abont to commit, acts of waste in the 
sense that that term is understood in law. But 
in the present case, so far as I can see, there 
is no proof of any such acts of waste. In 
my opinion the District Judge would have 
been well advised in declining to grant plaint- 
iffs ihis very exceptional form of relief, and 
I accordingly accept the appeal and set his 
order aside. Plaintiffs must pay costs 
throughout. 
Appeal accerted. 


ALLAHABAD HIGH COURT. 
QXECUTION Firsr Apresar No. 286 or 1915. 
February 11, 1916. 
Present:—Mr, Justice Piggott and 
Mr. Justice Walsh. 

SHIAM LAL— PLAINTIFF— APPELLANT 
VeETSUS 
ROSHAN LAL AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 2 (2), 47, 
0, XXI, r. 68—Sale proclamation— Objections of judg- 
ment-debtor, summary rejection of—Judicial decision 
-~ Appeal. 

On a notice issued to the judgment-debtor to 
settle the torms of a sale proclamation, he put in a 
statement of objections to the cffect (1) that 
portions of the property advertised for sale should be 
described as ancestral, (2) that the specification of 
the property was incorrect and (3) that the pro- 
perties were’ undervalued. The Court summarily 
rejected all the objections. On appeal: 

Held, per Pigyott, J, that whether all orders passed 
by an execution Courtin procecdings under Order 
XX], rule £6, me decrees and appealable as such or 
not, an order refusing to enquire into the valuation 
was an appealnble decision, (p. 232, col. 1.3 
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If after issue of notice under Order XXI, rule 66, 
the parties are seriously at issue with regard to the 
valuation of the property to be entered in the sale 
proclamation, the Court must go into the matter and 
determine it judicially, instead of accepting withont 


question the decree-holder’s valuation. [p. 231, 
col, 2.] 
Per Walsh, J.—That the questions raised by 


the judgment-debtor were questions covered by 
section 47, Civil Procedure Code, and the decision 
complained of was a decision under the section from 
which an express right of appeal was given by the 
Code. [p. 282, col. 2.) 

Sivagami Achi v. Subrahmania Ayyar, 27 M. 259; 
14M. L. J. 57, not approved. , 

Quære (per Piggott, J.)—Whethera question raised 
by a judgment-debtor under Order KAT, rule 66, 
Civil Frocedure Code, can be again-raised under Order 
XXI, rule 90, Civil Procedure Code. [p. 23], col. 2] 

Obiter (per Walsh, J.)—Questions raised by a judg- 
ment-debtor under Order XXI, rule 66, as well as 
matters which he omitted to raise under the rule, 
cannot be set up after sale. [p. 232, col. 2] 


Execution first appeal from a decree of 
the Second Additional Subordinate Judge, 
Aligarh. 


Mr. Gulzart Lal, for the Appellant, 
Mr. Panna Lal, for the Respondent. 


JUDGMENT. 


Piecort, J.—This is an appeal by a judg- 
ment-debtor in an execution case. A decree 
had been passed under Order XXXIV, rule5, of 
the Code of Civil Procedure for sale of certain 
mortgaged property. Notice was issued to 
the parties fixing the 6th of October as the 
date on which the Court wonld proceed to 
hold an enquiry under the provisions of 
Order XXI, rule €6, of the Code of Civil 
Procedure with a view to drawing up a 
proper sale proclamation. On that date the 
judgment-debtor put in what is described as 
a petition of objection. Onthe face of it the 
most substantial point taken appears to be 
that the jidgment-debtor was seeking for a 
review of the decree, and he wished to have 
a postponement of the execution proceedings 
until his application for review of the decree 
should be disposed of. For reasons not 
apparent on the face of the record, the learned 
Judge of the Court below evidently viewed 
this application with the utmost disfavour 
and was strongly disinclined to order a 
postponement of the execution proceedings. 
I may note that the judgment-debtor’s 
application for review of the decree has since 
failed, and it may be that the learned Judge 
of the Court below had reasons for snpposing 
that it was bound to fail. Itso happened, 
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however, that the jadgment-debtor, besides 
asking for the postponement of the proceedings, 
laid before the Coart certain objections to the 
drawing up of thesale proclamation in the 
terms proposed by the decree-holder. 

One objection was that the decree-holder was 
describing the whole of the property in 
question as non-ancestral, whereas a part of it 
was ancestral. The judgment-debtor did not 
specify what wasthe part of the property to 
which this objection referred, and as a matter 
of fact we ure informed that the sale 
proclamation actually drawn up related only 
toa portion of the property covered by the 
decree and that this portion was certainly 
non-ancestral, Another objection taken was 
that the specification of the property sought 
to be sold was incorrect. Apparently the 
decree-holder was ina somewhat unfortunate 
_ position. His decree purported to give the 
description of the property ordered to be sold 
in village Rajpur according to the entries in 
the existing village papers; yet the copies of 
those entries put in by the deeree-holder 
himself were not in exact accordance with 
the terms of the decree. This was a matter 
for the decree-holder to attend to. If “his 
decree was inaccurate, that isto say, if the 
decree stated that the property to be sold was 
described in the existing village papers in such 
and such terms, whereas ib was actually 
described in slightly different terms, it was 
obviously advisable for him to secure a 
correction of the decree. He could not, 
however, execute the decree otherwise than 
in accordance with its terms, and the judg- 
ment-dehtor’s objection that the sale pro- 
clamation should be drawn up in terms 
different from those of the decree was not 
an arguable one. The third point taken was 
as to the valuation of the property proposed 
to be sold. The judgment-debtor’s point 
was that the decree-holder was grossly 
undervaluing it. This point the learned 
Subordinate Judge seems to have altogether 
overlooked. He evidently regarded the 
judgment-debtor’s petition as in substance a 
mere attempt to gain time. He thought 
the objections taken, apart from the appli- 
cation for adjournment, to be merely 
frivolous objections, and he does not seem 
to have set himself to enquire whether the 
objection with regard to the valuation uf 
the property had any substance in itor not. 
It is a matter in which it was incumbent 
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on the Court to make a careful enquiry. If 
after issue of notice under Order KAT, 
rule 66, of the Code of Civil Procedure the 
Court finds that the decree-holder and the 
judgment-debtor are seriously at issue with 
regard to the valuation of the property to 
be entered in the sale proclamation, it is 
certainly admissible that it should go into 
the matter and determine it judicially, 
instead of accepting without question the 
decree-holder’s valuation and leaving it open 
to the judgment-debtor to raise objections 
after the sale has taken place. When the 
present appeal, however, came up for hearing 
an objection was immediately taken on 
behalf of the decree-holder-respondent to 
the effect that no appeal lies from such an 
order as the one now in question. This 
objection is supported by a certain amount 
of authority, more particularly by the case 
of Sivagami Achi v. Subrahmania Ayyar 
(1), and some eases of the Calcutta High 
Court reported in Volumes 3,19, 12 and 
17 of Indian Cases. If, however, the 
order now before us is tobe treated asa 
judicial determination between the parties 
that the valuation sought to be put upon 
the property in the sale proclamation was 
correct, then it is difficult to see how the 
judgment-debtor can be precluded from 
appealing to this Court against that deei- 
sion, in view of the definition of the word 
“decree” given in the present Code of Civil 
Prccedure, section 2 (2), and the reference 
to section 47 of the same Code made 
in the said definition, It seems to have 
been taken for granted in the Madras and 
other cases referred to above that a judg- 
ment-debtor would always be able to raise 
the question under the provisions of Order 
XXI, rule 90, if he could show that the 
property sold bad in fact been undervalued 
in the sale proclamation and that he had 
suffered loss in consequence. But the qnes- 
tion which we have to consider ia wh&éther, 
it a judgment-debtor has raised the point 
at a previous stage under Order XXI, rule 
66, and it can be shown to have been judi- 
cially determined against him, he could be 
permitted to raise it at any subsequent 
stage. Under the circumstances of this 
particular case, I think we need not go 
into the general question of law involved. 


(1) 27 M. 259; 14 M, Tu J. 67, 
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It might be equally dangerous to lay it 
down that all orders passed by an executing 
Court in the course of proceedings held 
under Order XXI, rule 66, of the Code of 
Civil Procedure, are decrees, and appealable 
as such, asta lay it down that no order 
which can possibly be passed under the 
above circumstances can amount to an 
appenlable decree. In the present case the 
real purpose of the judgment-debtor’s appli- 
cation has been served by the mere admis- 
sion of the appeal by this Court, There 
has been an order staying proceedings and 
before any sale can now take place, there 
will have to be a fresh sale proclamation. 
Under these circumstances I think the best 
course we can take is, putting on one side 
the question of law argued before us, to 
consider only the one substantial point 
taken by the judgment-debtor, namely, that 
his allegation as to the undervaluation of 
the property by the decree-holder has never 
been enquired into. I would propose, 
therefore, formally to dismiss this appeal, 
making no order as to costs; but at the 
same time to note that the question of the 
valuation of the property raised by the 
judgment-debtor’s objection has not been 
judicially determined between the parties 
and: should be considered by the Court 
below before drawing up the fresh pro- 
clamation which will now be necessary. 


Wasan, J.—I agree substantially in the 
order proposed, except that I think that we 
are allowing the appealand not dismissing 
it. We are not deciding anything beyond 
the legal couseqnence of the facts in this 
particular case. For my own part I do not 
propose to add to the existing confusion by 
attempting to lay down any general principle 
as to the right of appeal under this secticn, 
The effect of laying down general proposi- 
tions beyond the facts of the particular case 
which a Court has to decide invariably leads 
to conflict of authorities and to confusion. 
It is quite plain that one decision at any rate, 
namely, that no order under the section is 
appealable, goes too far. It was not neces- 
sary for the decision which was come to in 
that case to say what the Court said, and to 
that extent it is impossible to agree with 
that decision. In my opinion the appeal 
is‘adm'ssible in this case for the following 
reasons. Qn the Sth of October after notice 
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given to them under Order KAT, rule 66, 
the judgment-debtors filed eight grounds 
of objection in writing. On the 7th 
October seven grounds were filed by the 
decree-holders in writing, stating the reasons 
why the objections of the judgment-debtors 
ought to be rejected. Upona consideration 
of these fifteen paragraphs of controversial] 
pleadings the Court below dismissed the 
objections. To my mind that was a 
judicial decision. The questions raised on 
the objections which were fought and deter- 
mined, were questions which are indicated 
in Order KAT, rule 66. It cannot be denied 
that they are questions arising between the 
parties. It cannot be denied that they are 
questions relating to the execution of the 
decree. It follows that they are questions 
within section 47. The decision complained 
of was, therefore, a determination, call it 
what you like, of a question under section 
47. From such determination an express 
right of appeal is given by the Code. If I 
were not led by the langnage of the Code 
to this conclusion, I should be driven to 
it by a decision of the Privy Council. It 
is clear law binding upon us that such 
questions as wereraised by the judgment- 
debtors in this case, cannot be raised 
by them after sale, if they subsequently 
allege loss and attack the sale, when 
they have had an opportunity of raising 
them in this manner and have failed to 
avail themselves of it. The Privy Council 
has so decided. That decision means that 
having had an opportunity of obtaining a 
judicial decision upon a question and having 
neglected to take it, they must be taken as 
between themselves and the decree-holder 
to have abandoned the point for all time. 
It seems, therefore,-to me that to hold 
otherwise than we are holding in this case 
would be to say, in respect of the same 
matter, that if the judgment-debtor did 
not avail himself of the opportunity there 
was a decision against him; but that if he 
did avail himself of the opportunity, there 
was no decision and hecannot appeal. Such 
a result would seem to me to be illogical, 
and as I find that the appellant’s contention 
is consistent with the plain language of 
the Code I hold that in this case there isa 
right of appeal. I agree in the order 
proposed, 
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By rse Court.—The appeal is dismissed. 
No order as to costs. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Orvis Apprat No. 2942 or 1915. 
February 22, 1916. 

—Sir Donald Johnstone, Kr., 

Chief Judge. 
GURAN RAKHA— PLAINTIFE — 

APPELLANT 
VETSUS 


BINDRABAN AND ANOTHER—-DEFENDANTS 


— RESPONDENTS, 

Limitation Act (IX of 1908), ss, 5, 12—Hzpiry of 
time allowed for appeal on a holiday—Application for 
copies made on re-opening of Court—Time spent in 
obtaining copies, whether eacluded—Indulgence on 
ground of mistake, when allowed. 

Indulgence under section 6 of the Limitation Act 
on the ground of mistake is only allowed where it 
is shown that the appellant has acted with due care 
and diligence. [p. 284, col. 1.] 

In computing the period prescribed for an appeal, 
the time requisite for obtaining copies is excluded 


Present: 


only if the application for copies is made while the. 


right of appeal subsists, and an appellant cannot be 
allowed to let the whole of the period allowed for 
appeal to expire and then take advantage of the 
holiday which happens to occur towards the end of 
that period. [p. 283, col. 2.] 

Where, therefore, the last day of limitation expired 
on a holiday and the appellant applied for copies 
on the re-opening of the Court and filed his appeal as 
soon as he got them: 

Held, (1) that even deducting the time spent in 
obtaining copies the appeal was time-barred; [p. 233, 
col. 2 

(2) that as the appellant had not shown due care 
and diligence he was not entitled to any indulgence, 
[p. 234, col. 1.] 

Tukaram Gopal v. Pandurang Sadaram, 25 B. 584; 
3 Bom. L. R. 143; Pandharinath Sakharam v. Shankar 
Narayan Joshi, 25 B. 586; 3 Bom. L. R. 244, dis- 
tinguished. 


Second appeal from the decree of the Addi- 
tional District Judge, Ferozepore,at Ludhiana, 
dated the 2nd July 1915, affirming that of 
the Munsif, 2nd Class, Zira, District Feroze- 
pore, dated the 18th May 1913. 


Bhai Oharat Singh, for the Appellant. 
Mr, Nand Lal, for the Respondent. 


JUDGMENT.—In this case a pre- 
liminary objection has been raised to the 
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effect that the appeal is barred by time, 
The judgment of the lower Appellate Comt 
bears date the 2nd July 1915, and the 
present appeal was filed in this Court on the 
5th October 1915, that is to say, on the 95th 
day, excluding, as the law requires, the day of 
delivery of judgment. The appellant did not 
apply for copy until the Ist October, that 
is to say, the 91st day. He received his copy 
on the 4th October and presented his appeal 
the next day. In my opinion the proper 
way of dealing with the matter is to deduct 
4 from 95, which leaves 91 and to hold that 
the appeal’s barred by time. 

The learned Pleader for the appellant 
argued his client’s case on two grounds, 


first, that in accordance with law, as 
laid down in Tukaram Gopal v, Panzu- 
rang Salaram (1) and also Pandhari- 


nith Sakharam v. Shankar Narayan Jeshi (2), 
the appeal is within time; and secondly, that 
indulgence should be given under section 5 
of the Limitation Act in view of the appel- 
lant’s affidavit. I have seen the two rulings 
quoted, and I do not consider that they bear 
the meaning attributed to them by Mr. 
Charat Singh. „In the firstof the rulings it 
was held that “so long as the right of appeal 
is subsisting an appellant is entitled nnder 
section 12 of the Limitation Act (XV of 
1877) to apply for a copy of the lower 
Court’s decree. The time requisite for 
obtaining such copy should be excluded in 
computing the period of limitation prescribed 
for the appeal.” But in the present case 
time, that isto say, 99 days, had already 
expired bef. re the appellant applied for copy. 
It expired on the 30th September, and there 
is no foundation for the contention that the 
mere fact of that day being a holiday helps 
the appellant in any way. No doubt 
the law is that, ifan appellant is ready to 
present his appeal on the last day of 
limitation, and on that day the Court is 
closed, presentation on the first open day is 
safficient. But this is quite different from 
saying that, in the matter of applying for 
copies, an appellant can be allowed to let 
the whole of the period allowed for appeal 
expire and then take advantage of a 
holiday which happens to ocenr towards 


(1) 25 B. 584; 3 Bom. L. R. 148, 
(2) 25 B. 586; 3 Bom. L. R. 144, 
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the end of that period. I’ know of no 


authority in support of such a proposition. 
The second ruling is much to the same 
effect as the first, and also does not help the 
appellant. As to the request for indulgence, 
I find from the affidavit putin that all the 
appellant can say is that he imagined the 
Chief Court did not open until the 15th 
October 1915. It has always been held 
that indulgence under section 5 on the 
ground of a mistake is only allowed where 
it is shown that the appellant has acted 
with due care and diligence. Now it is 
absurd to suppose that a man of some 
intelligence, who had legal advice available, 
can have acted with due care and diligence 
in making a mistake like this. On the 
contrary if was extremely careless on his 
part to delay applying for copies so long, 
and he could easily have ascertained the date 
of this Court’s opening. 

For these reasons I dismiss the appeal 
with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Execution Fresr APPBAL No. 175 or 1915. 
February 11, 1916. 
Present:—Mr. Justice Piggott and 

Mr. Justice Walsh. 
TAJ SINGH — JUDGMENT-DEBTOR—- 
APPELLANT 
VETSUS 
JAGAN LAL-—DECREE-HOLDER— 
RESPONDENT. . 

Civil Procedure Code (Act V of 1998), s. 11, O. XXI, 
r. 16—Res judicata—Application to recognise assigne 
ment of decree—Objection not taken by judgment- 
debtor. 

Where the transferee of a decree applied to Court, 
under Order XXI, rule 16, for permission to execute 
the decree as transferee, and notice was thereon 
issued to the judgment-debtor, who did not object to 
the application, and the Court passed an order for 
execution: 

Held, that it was not open to the judgment-debtor 
to question the assignee’s title in subsequent proceed- 
ings in execution. 

Oman Prasad v. Jani Durlab Shankar, 28 Ind. Cas. 
286; 12 A. L. J..206, approved. 

Execution first appeal from a decree of the 
Subordinate Judge, Moradabad, dated the 
Lith of April 1915. 

Mr. Shofi-nz-zaman, for the Appellant, 
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The Hon’blé Dr. Sundar Lal, for the Re- 
spondent. 

JUDGMENT.—There was a decree passed 
nominally in favorr of one Dule Ram. 
The respondent Jagan Lal, in the course 
of a suit against Dule Ram’s heirs, ob- 
tained a decree to the effect that he was 
himself the beneficial owner of the decree. 
Having applied to the proper Court for 
that purpose, he obtained an order under 
Order XXT, rule 16, of the Code of Civil Pro- 
cedure, granting him permission to execute 
the decres as transferee of the same. 
Before that order was passed the present 
appellant, who was on the record as one 
of the judgment debtors, had received notice 
of Jagan Lal’s application. He took no 
objection to the same and submitted to 
the order granting the said application. 
Subsequently Jagan Lal applied to the Court 
to take certain steps to execute the decree 
by sale of the property concerned. There- 
upen the appellant filed an objection in which 
he said, first, that Jagan Lal was not a 
genuine transferee of the decree, because the 
whole proceedings between Jagan Lal and 
the heirs of Dule Ram were collusive and 
were not binding onhim. On this the Court 
below has beli that this wag an objection 
which should have been taken in reply to 
Jagan lal’s application under Order KAT, 
rule 16, and not having been so taken, it was 
concluded against the present appellant by” 
the order of the Court bringing Jagan Lal 
on the record as transferee of the decree. 
This decision is supported by a ruling of this 
Court in Oman Prasad v. Jani Durlab Shankar 
(1), with which we are in agreement. The 
other point taken by the appellant was that 
there had been an adjustment of the decree, 
so far ashe himself was concerned, between 
himself and Dule Ram during the life- 
time of the latter. On this the Court below 
has held that this adjustment, never having 
been certified to the Court, cannot be recog- 
nised by the Court executing the decree. This 
order is in accordance with the clear pro- ` 
visions of Order KAT, rule 2, of the Code of 
Civil Precedure, and we find it to be correct. 
This appeal, therefore, fails and we dismiss it 
with costs. 

Appeal dism'ssed, 

(i) 23 Ind. Cas. 286; 12 A. L. J, £06, 
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PUNJAB CHIEF COURT. 
Seconp Civiu Apeeat No. 2319 or 1914, 
July 20, 1915. 

Present:— Mr, Justice Leslie Jones. 
LOCHA RAM-—DEerENDANT— APPELLANT 
VETSUS 
JINDWADDA KHAN— PLAINTIF, 
THAKARYA MAL AND OIBERS— DEFENDANTS 


-—RESPONDENTS. 

Landlord and tenant—Forfeiture caused by tenants 
denial of landlord's title—Landlord’s option to condone 
forfeiture—Subsequent act occasioning forfeiture—Suit 
for possession-— Limitation Act (IX of 1903}, Sch.I, Art. 
1438—Improvements—Compensation—Tenant’s right to 
value of materials, 

It is quite open to a landlord to condone the for- 
feiture of his tenant's right caused by the latter’s 
denial of his proprietary title and afterwards to 
bring a suit for possession within 12 years from the 
timo when a separate and entirely distinct act 
occasioning forfeiture occurred [p 236, col. 2.] 

In executing a decree for ejectment of the tenant 
from land on which the latter has built a structure, 
the landlord is bound to pay the value of the 
materials. [p. 286, col. 2.] 


Second appeal from the decree of the 
Additional Divisional Judge, Multan Division 
at Muzaffargarh, dated the 2nd April 1914, 
affirming that of the Munsif, 2nd class, 
Muzaffargarh, dated the 26th August 1912, 
decreeing the suit with costs. 

Lala Hargopal, for the Appellant. 

Mr. H. W. Morrison, for the Respondents. 

JUDGMENT —Jindwadda Khan, a prc- 
prietor in the village of Theri, instituted the 
present suit for possession of the shop in 
dispute, on the ground that Thakarya Mal, 
who held it asa permanent tenant, had 
mortgaged it on the 8rd of April 1905 to 
Locha Ram and Milap Mal and that the 
right of tenancy had been extinguished by 
that act. 

The only plea of Thakarya Mal which 
it ig necessary to notice was that unless the 
mortgage was cancelled, the plaintiff could 
not sue for possession. The alienees in their 
pleas denied the ownership of the plaintiff 
and claimed that Thakarya Mal and his 
ancestors were full owners. In support of the 
contention they cited an alleged mortgage 
by Thakarya Mal in favour of a certain 
Ganesha in 1877 and another mortgage. also 
by Thakarya Mal, dated the 10th of August 
1288, in favour of their uncle, Jattu Mal. 
They further contended that the alienation 
now in dispute was not distinguishable from 
the mortgage of the 10th of August 1888. and 
that it must, therefore, be regarded as mure 
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than 12 years’ old and that accordingly the 
plaintiff’s claim was barred by time. There 
were further pleas that the mortgage was not 
invalid and that even if ib were so, it 
would not extinguish the right of. residence. 
Lastly, it was urged that the plaintiff had 
no right to the materials of the shop. 

The Munsif held that tbe plaintiff was 
the owner. He expressed no definite 
opinion as to whetber there had or had 
not been a mortgage in favour of Ganesha, 
but he held definitely that the mortgage- 


deed of the ]0th of August 1888 was 
not. a genuine document. Assuming, how- 
ever, that it was genuine he was still 


prepared to hold that it had- not been 
brought to the knowledge, of the plaintiff 
and further that if it had not been 
brought to his knowledge it could not be 
nsed for the benefit of the defendants on 
the grounds that Article 143 applied and 
time did not begin to run until the 
plaintiff became aware of the act which 
enabled him to insist upon forfeiture. He 
held accordingly that the suit was within 
time and that the right of tenancy had 
been forfeited apparently for the reason, 
though this is not expressly stated, that 
in the deed of mortgage, dated the 3rd 
of April 1905, Thakarya Mal had denied 
plaintiff’s title. Plaintiff, therefore, obtained 
a decree for possession on payment of the 
sum of Rs. 18 which was held to be the 
value of improvements effected “by the 
defendants. The plea that plaintiff was 
not entitled to any of the materials appears 
to have keen overlooked. 

The defendants then appealed to the 
Additional Divisional Judge, who concurred 
in the findings of the first Court as to 


the ownership of the plaintiff, forfeiture 
and limitation. He discussed briefly and 
disposed of a new contention that the 


mortgage of the 3rd of April 1905 was 
not really a mortgage and held that the 
cause of action arose from its date. He 
also remarked that the defendants had 
failed to show they were entitled to the 
value of ihe shop, 7.e., the raaterials, and 
after stating that all the grounds of +ppeal 


had been considered affirmed the decree 
of the first Ceurt. 
The defendants have now preferred a 


second appeal, Jt is covceded before me 
that indwadda Klan was the owner of 
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the shop. No reference has been made in 
argument to the alleged mortgage in favour 
of Ganesha of 1877 as in any way 
supporting the defendants’ case. It is 
contended, however, that the mortgage of 
the 10th of August 1886) is a perfectly 
genuine document and that it was clearly 
brought to: the notice of the plaintiff so 
long ago as 1899, It is clear that there 
is great force in both these contentions, 
It appears that in 1899 Jindwadda Khan 
was defending a suit brought by the alienee 
of another house in this village. In the 
course of that suit, No. 9 decided by 
Lala Chela Ram, Munsif, Ist class, on the 
21st cf April 1899, the alienee endeavoured 
to prove a custom by which non-proprietary 
residents had the right of alienation and 
in support of that contention this deed 
of the 10th of August 1888 was produced. 
The record. of that case shows that the 
present plaintiff was in Court on the day 
of its production, and I am not impressed 
by the argument of the Munsif that he 
ought not to be supposed to have been 
present becanse his presence at the exact 
time when the deed was produced is not 
separately : recorded and because he was not 
questioned on the subject. The reasons 
given by the Munsif for holding that this 
deed of 1888 was fictitions are equally 
poor. They have not been discussed by 
the Additional Divisional Judge and I have 
no hesitation in saying that they betray 
such misconception as to form a legitimate 
ground of attack even in second appeal. 
It is not, however, necessary for me to 
discuss either point in detail, partly because 
Counsel for the respondents states that 
he does not attempt to support the Munsif’s 
opinion and partly because there is absolutely 
nothing in the deed of 1905 to show, as 
the defendants contend, that it has the 
character merely of an additional mort- 
gage. 

As already stated, plaintiffs contention 
is that the right of the tenant was forfeited 
by the deed of 1905. That deed contains 
a clear denial of the plaintiff's ownership 
and here again Counsel for the respondents 
does not contend that such denial does 
not operate to cause forfeiture. It was 
never pleaded by them that forfeiture hail 
already taken place in 1288 as the result 
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of a separate deed. In their pleas a 
reference to the deed of 1888 was made, 
chiefly with the object of shewing that 
the plaintiff was not the owner and it was 
not their position that forfeiture had taken 
place at all. Itseems to methatin such a 
caseit is necessary to hold them strictly to 
their pleas. Having denied thatthe mortgage 
of 1905 is distinguishable from the mortgage 
of 1888 or that there was forfeiture in 1888, 
it is not open to them now to say that even 
if the deed- of 1888 was a distinct mortgage it 
caused forfeiture and that, therefore, the snit 
of the plaintiff, if, as is agreed, it is governed 
by Article 143, is barred by time. It appears 
to me to have been quite open to the plaintiff 
to condone the first forfeiture and afterwards 
to bring a suit within 12 years from the time 
when a separate and entirely distinct act 
oceasioning forfeiture occurred. At all events 
itis the result of the attitude taken by the 
defendants in their pleas that this question 
has not received discussion and in the 
circumstances, I think, we must adhere to the 
allegation in the plaint that forfeiture took 
place in 1905. 

As regards this question of limitation I 
need only add thatthe sixth ground of appeal 
on the subject of adverse possession has not 
beenargued. My findingis, therefore, though 
for different reasons from those given by the 
lower Courts, that the plaintiff’s suit is 
within time,and he is, therefore, entitled to 
take possession of the shop. 


As regards the question of the value of 
materials, the ordinary rule is that 
the materials belong to the 
and that in such circumstance the pra- 
prietor before taking possession is required 
to pay their value. There. is no reason 
why this rule should not be followed in 
the present case and Counsel for the 
respondents does not contest the point. 
The value of the improvements is not the 
same thing as the value of the materials. 
The value of the latter was found by the local 
Commissioner appcinted for the purposes of 
ascertaining the value of the property to 
be Rs. 119. His opinion was accepted 
for the purpose of the valuation of the 
suit and Counsel for the respondents is 
now willing to accept if as accurate. 

Accordingly, I accept the appeal, to 
this extent that the sum payable by plaing- 
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iff to the defendants be fixed at Rs. 
119 instead of Rs. 18 and as the value 


of materials is considerably gréater than 
that of the site, I order the parties to 
bear their own costs throughout. 

Appeal partly accepted. 


ALLAHABAD HIGH COURT. 
Seconp Civiu Appear No. 103 or 1915. 
May 6, 1916. 
Present:—Justice Sir P. O. Banerji, Kr. 
KUBER SAITHWAR RAM TAHAL 
UPADHIA—Phatntirr—= APPELLANT 
_ versus 
GUPTAL SAITH WAR AND OTHERS— 


Derenpants—- RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. XLI, r. 3— 
Judgment-—-No record of findings—Report, evidentiary 
value of. 

Where the judgment of the lower Appellate Court 
was in the following terms:—“‘Counsel for the respond- 
ents admits that the evidence of the Naib-Tahsildar 
recorded in ‘this Conrt is the best evidence avail- 
able on either side. It follows that the appeal 
must be decreed. The appeal is, therefore, decreed 
with costs: ’ 

Held, that it did not comply with the require- 
ments of the law. 

The report of a Tahsildar or Naib-Tahsildar, being 
the result of the investigation made by him, is only 
an expression of his opinion in the matter. It can- 
not be the sole basis ofa decision in regard toa 
question of title. 

Second appeal from the decision of the 
Additional District Judge, Gorakhpur, dated 


the llth November 1914. 


The Hon’ble Mr. Narain Prasad (for Mr. 
Iswar Saran), for the Appellant. 
Mr. A. P. Dube, for the Respondents. 


JODGMENT.—This case must go back to 
the lower Appellate Court for trial according 
to law. The judgment of that Court is in 
the following words: --“Counsel for the 
respondents admits that the evidence of the 
Naib Tahsildar in this Court is the best 
evidence available on either side. It follows 
that the appeal must be decreed. The appeal 
is, therefore, decreed with costs.’ The 
judgment doer not comply with the require- 
ments of the law. It does not set forth the 
matters in dispute between the parties, and it 
does not record any findings of the learned 


Judge upon these matters. The report of a 
Tahsildar or Naib-Tahsildar is only the 


. result of the investigation made by him and 


is only an expression of his opinion in the 
matter. That report alone cannot be the 
sole basis of a decision in regard to a question 
of title. The appeal before the lower Appel- 
late Court not having been properly tried 
according to law, I set aside the decree of 
that Court and remand the case to the 
lower Appellate Court with directions to 
re-admit it under its original number in the 
register and to dispose of it according to law. 
Costs here and hitherto will be costs in the 
Cause. - 
Decree set aside; Oase remanded. 


MADRAS HIGH COURT. 

ÅPPEAL AGAINST ÅPPELLATE ORDER NO. 18 

~ or 1915. 
March 24, 1916. 

Present:— Mr. Justice Sadasiva Aiyar and 
Mr. Justice Moore. 
PENUGONDA RATTAM AND anoTHER— 
PLAINTIFFS CUOUNTER-PETITIONERS— 
APPELLANTS 
versus 
KORASIKA THATHA AND ANOTHER 
— DEFENDANTS—— PETITIONERS — RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)~- 
“Proper Court’, meaning of—Step-in-aid of execution, 
when rill save limitation—Decree for possession, and for 
mesne profits and costs—Subsequent transfer of juris- 
diction—Petition for execution — Jurisdiction. 

A petition, although itis a step-in-aid of execu- 
tion, will not save limitation, unless it is presented 
to the proper Court. [p. 288, col. 2.] 

Maharaja of Bobbili v. Narasaraju Peđa 15 Ind, 
Cas. 728; 37 M. 281; 12 M. L. T. 119; (1912) M. W. N, 
72); 28 M, L.J. 236, followed. 


Where the Court which passed a decree has 
ceased to have jurisdiction to execute it, the ‘only 
Court which can execute the’ decree is the Court 
which, at the time of making the application for 
execution, would have jurisdiction to try the suit 
in which the decree sought to be executed was 
passed. [p. 239, col. 1.] 

Subbiah Naicker v, Ramanathan Chettiar, 22 Ind. 
Cas. 899; (1914) M. W. N. 205; 37.M. 462; 26 M. L. J. 
189; 1 L. W. 251; Parthasaradhi Appa Rao v. Maka 
Venkatadri Appa Rao, 27 Ind. Cas. 88; (1914) M. W. 
N. 896, followed. 

In 1903 a decree for possession and mesne pro- 
fits and costs was passed by the Rajahmundry 
Munsif’s Court ‘The jurisdiction over the village 
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of Tadimella, where the suit property was situated, was 
in 1905 transferred to the Tanuku Munsif’s Comt 
and again to the Kovvur Munsif’s Court in May 1912, 
In 1998 the decree, so far as the delivery of property 
was concerned, was executed in the Tanuku Munsif’s 
Court. In 1909 an application for execution of the 
decree for mesne profits was presented to the Tanuku 
Munsif’s Conrt and it was dismissed on 4th January 


1910. The decree-holder and his heirs then present-‘ 


ed two different applications to the Rajahmundry 
Munsif’s Court on 20th September 1912 and 1st August 
1913 respectively in respect of the unsatisfied portion 
of the decree for mesne profits and costs. The judg- 
ment-debtors did not reside within the jurisdiction of 
the Rajahmundry Court nor was their property 
situated within it. The present application for exe- 
cution was then presented to the Kovvur Munsif’s 
Court on 18th November 1913: 


Held, that the execution petitions of 20th Septem- 
ber 1912 and Ist August 1913, having been present- 
ed to the Rajahmundry Court, were not presented 
to the “proper Court” within the meaning of Article 
182 of the Limitation Act and did not, therefore, 
save limitation. [p. 239, col. 1.) 

Appeal against the order of the Court of the 
Subordinate Judge of Kistna at Hllore, dated 
the 26th October 1914, in Appeal Suit No. 
160 of 1914, preferred against that of the 
District Munsif, Kovvur, in Interlocutory 
Appeal No. 2748 of 1913, in Execution Peti- 
tion No. 1522 of 1913, in Original Sait 
No. 638 of 1902. 


Mr. M. Patanjali Sastre for Mr. 
“namurtht, for the Appellants. 


Messrs. P. Chenchiah and T. Prakasam, 
for the Respondents. 


JUDGMENT,.—tThe question for decision 
in this appeal is whether the execution 
applications Execution Petitions Nos. 776 of 
1912 and 800 of 1913 were made to the 
proper Court so as to save limitation. The 
decree in the suit was passed by the District 
Munsif’s Court of Rajamundry on September 
22nd, 1903. In 1905 the jurisdiction over 
the village Tadimella, where the plaint 
property was situated, was transferred to 
the Tanuku Munsif’s Court. The decree, so 
far as the delivery of the property was 
concerned, was executed in 1905 in the 
Tanuku Munsif’s Court. On 4th May 1912 
the jurisdiction was ngain transferred 
from the Tanuku Court to the Kovvur 
‘Munsif’s Court. The original decree-holder 
presented the application (Execution Petition 
No. 776 of 1912) and his heirs presented the 
application (Execution Petition No. 800 of 
1913) iu respect of the unsatisfied portion 
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of the decree for mesne profits and costs to 
the Rajamundry Munsif’s Court on 20th 
September 1912 and Ist August 1913, 
respectively. In the first petition, the ` 
decree-holder merely asked for transmission 
of the decree to the Kovvur Munsit’s Court. In 
the second petition, the prayer was for traus- 
mission of the decree to Kovvur and for re- 
cognising the petitioners Nos. 2and 3 (appel- 
lants) as legal representatives of the deceased 
decree-holder. The last preceding application 
Execution Petition No. 1835 of 1909, which 
was presented in the Tanuku Munsif’s Court, 
was dismissed on 4th January 1910. The 
present execution petition Execution Petition 
No 1522 of 1913 was presented on the 13th 
November 1913. It follows, therefore, tbat 
unless Execution Petitions Nos.776 of 1912 
and 800 of 1913 were presented to the “proper 
Court,” Execution Petition No. 1522 of 
1913 is barred. (See clause 5 of Article 
182 of the Limitation Act.) Ib cannot be 
doubted that a petition, although it is a 
step-in-aid of execution, will not save limita- 


tion unless it is presented to the proper 
Court. Maharaja of Bobbili v. Narasaraju 
Peda (1). 


Section 38, Civil Procedure Code, provides 
that a decree may be executed either by the 
Court which passed it or by the Court to 
which it is sent for execution. Section 37, 
Civil Procedure Code, defines the expression 

“Court which passed the decree” as includ- 
ing “(B—) where the Court of first instance 
has ceased to exist orto have jurisdiction 
to execute it, the Court which, if the suit 
wherein the decree was passed was instituted 
at the time of the making the application 
for cwecution of the decree, would have 
Jurisdiction to try such suit.” 


In Subbiah Naicker v. Ramanathan 
Chettiar (2) it was held that where owing to 
a change of venue, a Court has lost jurisdic- 
tion to continue pending proceedings affecting 
property so transferred to another jurisdic- 
tion, such proceedings are also’ ¢pso facto 
transferred by the change of venue to the new 
Court, This principle is also applicable to 


(1) 15 Ind. Cas. 738; 37 M. 231; 12 M. L.T. 119; 
(1912) M. W. N. 721; 23 M. L. J. 236. 

(2) 22 Ind. Cas. 899; 37 M. 462; 26 M. L. J. 189; 
(1914) M; W. N. 205; 1 L. W. 251, 
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proceedings at their institution. Parthasaradhi 
Appa Rao v. Maka Venkatadri Arpa Rao (8). 

We think it is clear that where the Court 
which passed the decree has ceased to have 
jurisdiction to execute it, the only Court 
which can execute the decreeis the Court 
which at the time of making the application 
for exrcution would have jurisdiction to try 
tne. suit in’ which the decree souzht to be 
executed was passed, 

The portion of the decree which remained 
to be executed was that relating to “mesne 
profits” and costs. “Mesue profits” are 
claimed “in respect of” immoveable property 
{see Order II, rule 4 (a), Civil Procedure 
Code], and the village in which the property 
is situated was within the jurisdiction of the 
Kovvur and not the Rajamundry Munsif’s 
Court when the applications of 1912 and 
1913 were made and a suit for such profits 
would, on the dates of the presentation of the 


applications, have lain only in the 
Kovvar Court, unless the defendants 
resided within the Rajamundry Munsif’s 
jurisdiction, which seems not to 


have been the case. As regards costs the 
judgment-debtor was residing on the dates 
with which we are concerned within the 
jurisdiction of the Kovvar Munsif’s Court, 
and it was apparently for that reason that 
the decree-holder applied for transmission 
of the decree to the Kovvur Court. It is 
also legally impossible tc institute a suit 
solely for recovery of the costs already 
incurred or to be incurred in conducting 
a suit without asking for some other relief 
in that suit and without praying for the 
recovery of the costs merely as appurtenant 
to such other relief or reliefs. In our 
opinion the application in question ought 
undonbtedly to have been presented to 
the Kovvur Court and not having been 
made to the “proper Court” cannot save 
limitation. 

We think the decision of the Sabordinate 
Judge is right. The appeal is dismissed 
with costs, 


V.R.P. Appeal dismissed, 
(3) 27 Ind, Cas. 88; (1914) M. W. N. 893. 


İNDİAN CASES. 339 


ALLAHABAD HIGH COURT. . 
Ssconp Civic APPBAL No. 647 of 1915. 
April 25, 1916. 
Present:—Justice Sir George Knox, KT., and 
Mr. Justice Lindsay. 

RAM SARUP SAHU—Puaintirr— 
_ APPELLANT 
versus 
Raja RATAN SEN SINGH—Derenpayt 
— RESPONDENT. 

Costs, imposition of terms, as to payment of— 
Civil Procedure Code (Act V of 1908), O. XLI, rr. 28, 
25, 27—Remand—Conditional order. 

Where the Court of first instance came to findings 
on all the points raised and the lower Appellate 
Court, purporting to act under Order XLI, rule 23, 
Civil Procedure Code, remanded the case for trial 
on the condition that the plaintiff deposited the costs of 
the defendant in both Courts within seven days, 
the High Court set aside the order of remand and 
directed the lower Appellate Court to take up the 
case atthe stage where it had left off and to act 
under Order XLI, rule 27, if it was of opinion that 
either of the parties had made out a case for the 
reception of additional evidence. [p. 240, cols. 1 & 2.] 

Second appeal from the decision of the 
Subordinate Judge of Gorakhpur, dated 
3rd February 1915. 

Messrs. Hartbuns Sahai and Lakshmi Narain 
Tewari, for the Appellant. 

Dr. Tej Bahadur Sapru and Mr. Iswar 

Saran, for the Respondent. 
_ JUDGMBNT.—These two appeals, First 
Appeal from Order No. .78 and Second 
Appeal No. 647 of 1915, have arisen ont 
of certain proceedings in an appeal before the 
Subordinate Judge of Gorakhpur and Basti. 


It appears that the plaintiff-appellant 
Ram Sarup Sahu brought’ a suit for 
possession against the defendant. The suit 


was dismissed by the learned Munsif, who 
framed eight issues and came to findings 
on every one of them. As the result of 
the trial hy the first Court the plaintiff's 
suit was dismissed with costs. The appeal 
came before the Subordinate Judge of 
Gorakhpore and Basti. After hearing the 
case submitted to him by the plaintiff- 
appellant he passed an order which 
purported to be under Order XLS, rule 23, 
of the Code of Civil Procedure, that is, 
he set aside the decree of the Court of 
first instance and sent the case back for 
trial on the merits with directions to 
admit any further evidence which 
the parties .might desire to produce. 
When he came to draw up the remand 
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order he put upon the plaintiff certain 
terms, for from the language of the remand 
order it is very clear it was being made 
in the interests of the plaintiff, Accordingly 
when: drawing up the remand order the 
Subordinate Judge called upon the plaintiff 
to pay the costs of the respondent in 
both Courts within seven days, and in the 
event of default of payment the appeal 
was to stand dismissed with costs. 

- The plaintiff appeals to this Courtand the 
appeal is directed against the order for 
the payment of costs,7.¢, if is argued 
here for the plaintiff that the Subordinate 
Judge had no power to impose the terms 
as to the payment of costs just referred 
to. The Second Appeal No. 647 is directed 
against the decree by which the learned 
Judge of the Court below set aside the 
decree of the Munsif and remanded the 
case to that Court to be decided on the 
merits. We have already mentioned that 
the Munsif dealt with all the issues which 
arose in the case and came to findings 
on them and this being so, the order of 
the lower Appellate Court in so far as it 
remanded the case under Order XL‘, rule 
23, was not a proper order and cannot in any 
way be supported, as the Court of first 
instance did not dispose of the case on 
a preliminary point and it follows, therefore, 
that the learned - Subordinate Judge had 
no authority to remand the case for 
trial on the merits. It was open to him 
to remit an issue ander Order XLI, rule 
- 25, and from what he subsequently ordered it 
appears that this was his intention; 
however, this was not done. 


It has been objected on behalf of the 
defendant that the plaintiff is not entitled 
to attack this order of remand, inasmuch as 
he submitted to the case being sent down 
and undertook to comply with the terms 
imposed by the learned Subordinate Judge. 
It has, however, been contended by the 
learned Counsel for the appellant that when 
he undertook to pay costs it was on the 
understanding that only one particular 
issue was to be remitted for trial to the 
Court of the Munsif, 


We have no alternative but to set 
aside the order of remand and_ direct 
the learnd Subordinate Judge to take up 
the case at the stage where he left off 


and if be is of opinion that either of 
the parties has made out a case for the 
reception of additional evidence he will 
act under Order XLI, rule 27. 


The result is that we allow the Second 
Appeal No. 647 of 1915, set aside the order 
of the lower Appellate Court and direct that 
the case go back to the lower Appellate 
Court for disposal according to law. In 
view of our decision in Second Appeal 
No. 647 it is not necessary for us to go 
into the question raised in First Appeal 
from Order No. 78 of 1915, which is 
naturally allowed. -We direct that each 
party bear his own costs. 


Appeal allowed ; Order set aside, 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 19 
oF 1914. 

August 12, 1915. 
Present:—-Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 
VALIAKATH PUTHIAH MALIYAKKAL 
MAMMI KUTTI HAJI— COUNTER- 
Peritioner No. 2—APPELLANT 
versus 
THACHAR A. MANAKKAL PARA. 
MESWARAN NAMBUDRI— 


PetitionsR— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI, r. 
57, scope of—Attachment—Sale stayed by Appellate 
Court— Execution petition dismissed in consequence, 
effect of. 

Under Order XXJ, rule 57, of the Civil Procedure 
Code an attachment shall cease only if the applica- 
tion for execution has been dismissed for any 
default of the decree-holder. In all other cases of 
dismissal, the Courts will have to decide on the facts 
of each case whether the order removing a petition 
from the file amounted to an adjudication of it so 
as to prevent the attachment from subsisting. [p. 241, 
col. 1. 

Aziz Bux v. Kaniz Fatima Bibi, 15 Ind. Cas. 49; 
34 A. 490; 10 A. L. J. 48, followed. 

Namuna Bibi v. Roshun Meah, 9 Ind. Cas. 558; 38 C. 
482; 15 0. W. N, 428; 13 C. L. J. 621, approved. 


Where, therefore, after an attachment by a Court of 
first instance was stayed by an order of the Appel- 
late Court the Court of first instance dismissed 
the application for execution: 

Held, that the dismissal did not bear the effect of 

utting an end to the attachment under rule 67, 
Lp. 241, col. 1.] 
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Appeal against the order of the Court of 
the Temporary Subordinate Judge, Palaghat, 
in Appeal Suit No. 538 of 1913, preferred 
against that of the Court of the District 
-Munsif of Tirur, in Jxecution’ Petition 
No. 1591 of 1912 (Original Suit No. 620 
of 1899). 

Mr. 0. V. Anantakiishna Aiyar, for the 
Appellant. 

Mr. S. Ranganatha Aiyar, for the Respond- 
ent. -> 


JUDGMENT. - In this case an interestirg 
question relating tothe construction of Order 
XXI, rule.57, of the Code of Civil Proce- 
dure, 1505, was argued before us. After 
the respondent had got the property attach- 
ed, on an appeal preferred by the judg- 
ment debtor, the sale was stayed. There- 
upon the District Munsif dismissed the 
application. It iscontended that this dismissal 
had the effect of putting an end.to the 
attachment under rule 57. We are unable 
to agree. Under the Code of Civil Proce- 
dure, 1882, dismissals for default by 
Courts of first instance were regarded 
with disfavour, as there was an impression 
that . these were attempts to increases the 
nuniber of disposals without really deciding 
the matter in dispute, and as there was 
no provision for striking off applications, 
the attachments made under them were 
held as still subsisting, notwithstanding 
the disposal. Rule 57 has been passed to 
provide against this indefinite prolongation 
of execution proceedings. Under that rule, 
if the application is dismissed for any 
default on the part of the decree-holder, 
he has to apply for a fresh attachment. 
In all other cases of dismissal, the Courts 
will have to decide on the facts of each 
case whether the order removing a petition 
from the file amounted to an adjadication 
on it, so as to prevent the 
from subsisting. We see no warrant for 
extending the provisions of the rule to 
eases of dismissal, when there has been 
no default on the part of the decree-holder. 

_ In Namuna Bibi v. Roshun Meah (1), the 
learned Judges corrected the mistake into 
which the lower Court had fallen in bolding 
that default must be construed as not includ- 


(1) 9 Ind. Cas. 558; 38 C. 482; 15 0. W. N. 428; 13 
G. L. 4. 621 
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ing failare to take steps to carry out the 
directions of the Court. It is also authority 
for the position that Courts are not entitled to 
resorve a right against a plain provision 
of law. On the other hand, Aziz Bus 
v. Kaniz Fatima Bibi (2) decides that the 
rule should’ ba strictly construed. We 
think that this is the proper view fo be 
taken of rule 57. 

As the last application was within three 
yedrs of the one preceding it, the appli- 
cation was in time. We dismiss the Civil 
Miscellaneous Second Appeal with costs. 

Appeal dismissed. 
V.R. P. 
(2) 15 Ind. Cas, 49; 34A. 490; 10 A. L. J. 48 





ALLAHABAD HIGH COURT. 
Ssconp Civic Arrei No. 1797 ov 1914. 
March 31, 1916. 
Present:—Mc. Justice Piggott. 
Musammat RAMANAN D[I—Davanpanr— 
APPELLANT 5 

versus 


CHHAJJU SINGH -—PLAINTI Ra — 


RESPONDENT, 

Limita'ion Act (IX of 1903), Seh. £, Art. 120 — 
Venrce’s mortgagees in possession ~Vendor’s widows 
nam recorded in revenue papers—Declaratory suit— 
Limitation. h 

One K obtained a pre-enption decree against 
Q on the 2nd of November 1837 and obtaiued passes- 
sion on ths 2nd of April 1883. He then oxecuted a 
mortgages with possession in favour of certain por- 
sons who were tenants of the land. @’s namo 
remained recorded in the village papers till his 
death, when his widow's name was entered. The 
mortgagecs then sued for and obtained a declaration 
of their title as mortgagees, The plaintiff, who 
cluimed through K, applied for mutation of names, 
but was successfully opposed by @s widow Ho 
then brought the present suit for w declaration of 
his proprietary right three years after the death of @ 
but more than six years after the date of K's obtain- 
ing possession: 

' Held, that the suit was not barred by the six 
years’ rule of limitation [p. 24, col. 2.] 
Francis Legge v. Rambaran Singh, 

A. W. N. (1897) 198, referred to. 

Allah Jilai v. Umrao Husain, 24 Ind. Cas. 535; 36 A. 

492; 12 A. L. J. 810, followed. 


20 &. 353 


Second appeal from the decision of the 
Subordinate Judge, Meerut, dated the 26th 
August 1914. 


Mr. Mohanlal Sandal, for the Appellant. 
Mr. P. N. Banerji, for the Respondent, 
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JUDGMENT.—The facts out of which 
this appealarises are somewhat complicated; 
but the essential points for determination ad- 
mitof b:ing briefly stated. The claim of 
the plaintiff-respondent was one for a declara- 
tion of his proprietary rights in respect of 
certain property. His title was based upon 
a pre-emption decree obtained by one Krishna 
on the 2nd of November 1847, under which 
he obtained possession on the 2nd of April 
1888. He then executed a formal mortgage 
with possessionin favour of certain persons 
who were tenants of the land in question. 
Neither be nor his mortgagees made any 
attempt to have their rights, other than the 
tenant’s rights of the mortgagees, recorded 
in the village papers. The name of Ganga 
Ram, the original proprietor whose sale of the 
property had furnished a cause of action for 
the pre-emption suit, continued to remain 
recorded in the village papers. When 
Ganga Ram died, his widow applied for 


“mutation of names in her favour, and this 


was allowed. Thereupon the mortgagees 
broughta suit impleading the same widow 
and their own mortgagor and claiming a 
declaration of their title as mortgagees, or 
in the alternative a decree for possession. 
They obtained a declaration only, the finding 
of the Court being that they were already in 
possession as mortgagees. The present 
plaintiff-respondent has since then acquired 
the rightsof Krishna and brings this suit 
for a declaration, on the ground that his 
attempt to obtain mutation of names in his 
favour has been defeated by the defendant- 
appellant, the widow of Ganga Ram. Both 
the Courts below have decreed the plaintifi’s 
claim, finding in his favour upon all essential 


points. : | 
In second appeal two distinct pleas 
are raised on behalf of the defendant. 


Firstly, it is contended that the present suit 
for a declaration is barred by the six years’ 
rule of limitation, reference being made to 
Article 120 of Schedule I to the Indian 
Limitation Act and to the decision of this 
Court in Francis Legge v. Rambaran Singh 
(1) and in some subsequent cases. I do 
not think there is any force in this contention. 
1 am unable to suggest any date anterior to 
that stated in paragraph 9 of the plaint from 


(1) 20 A. 35; A. W. N, (1897) 193. 


z 


INDIAN CASES. 


[1916 


which it could be fairly said that the plaint- 
iff’s cause of action had arisen. The date 
suggested in argument on behalf of the appel- 
lant isthe 2nd of April 1888, the date ori 
which Krishna obtained possession in execu- 
tion of his pre-emption decree. It is, no 
doubt, true that Krishna was the plaintiff’s 
predecessor-in-title, and that the 2nd of 
April 1886 is the date from which Krishna 
became entitled to apply to the Revenue 
Court to be recorded as proprietor, of the land 
in suit. But I cannot see that anything 
happened on that date which could be held 
to furnish Krishna with a cavse for a 
declaratory suit. The principles, applicable 


“to suits of this nature seem to me to have 


been correctly laid down in a subsequent 
decision of this Court in Allah Silat v. Umrao 
Hussain (2); but I cannot find on any 
possible view of the principles Jaid down 
by this Court in Francis Legge v. Ram- 
baran Singh (1) the accrual of the cause of 
action for this present suit to date back to 
any date more than six years anterior to the 
institution of the same. The only act on the 
part of the defendant appellant which could 
by any possibility be regarded as challenging 
Kvishna’s title and furnishing a cause of 
action for the institution of a declaratory 
suit would be her application to be recorded 
as proprietor on the death of Ganga Ram, 
Tam not prepared to say, on the facts 
apparent from this tecord, whether. it could 
be held that Krishna was bound to bring a 
declaratory suit within six years of. the date 
above referred to; but the point is immaterial, 
because Ganga Ram’s death took place 
only about three years prior to the institution 
of this suit. This plea, therefore, fails. 

The other point taken is that the lower 
Appellate Court has gone too far in speaking 
of the decision in the suit brought by 
Krishna's mortgagees against their mortgagor 
and the present defendant-appellant as 
having the effect of res judicata against the 
latter on the question of possession. Iam 
by no means clear that, cn the principles laid 
down by this Court in Chajju v. Umrao Singh 
(3), the decision of the Court below could 
not be supported on this ground, I think 


(2) 24 Ind. Cas. 535; 36 A. 492; 12 A. L, J. 810, 
(3) 22 A, 386; A, W. N. (1900) 120. 
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however, that apart from the question of res 
judicata, the learned Judge of the Court 
below has come to findings on the question 
of possession, findings based upon credible 
evidence, which are absolutely fatal to the 
defendant’s case. Sheclaims title through 
Ganga Ram who lost possession on the 2nd 
of April 1888 in conformity with tbe decree 
in the pre-emption suit. There isa clear 
finding that actual physical possession over 
the land in suit had been for many years, 
apparently from before 1888, with those 
tenants in whose favour Krishna subsequently 
executed a mortgage. From . the date 
of the mortgage in their favour the 
possession of those tenants presumably 
became the possession of mortgagees, unless 
and until the contrary can be proved. There 
being a finding that rent was not paid to 
Ganga Ram by those tenants, it necessarily 
follows that neither constructive nor actual 
possession was with Ganga Ram on any 
date subsequent tothe 2nd of April 1888: 
Whether or not, therefore, the present appel- 
lant is bound-by the adverse decision on this 
point recorded against her in the suit of 
the mortgagees, there seems to me to be 
abundant evidence on the record to justify 
the repetition of the same finding in the 
present case, and 1 understand this to be the 
meaning in substance of the judgment of the 
lower Appellate Court. This appeal, there- 
fore, fails and I dismiss it with costs. 


Appeal dismissed, 


MADRAS HIGH COURT, 
Apprat No, 239 or 1911. 
February 10, 1916. 

Present: —Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
ABDUL HUSSAIN ROWTHAN— 
PLAINTIFE— APPELLANT 
versus 
MAHOMAD IBRAHIM ROWTHAR AND 
OTRERS— DEFENDANTS Nos, 1 to 6— 


RESPONDENTS, 

Muhammadan Law~Guardian, de facto, release by, 
when to be set aside or wpheld—Family settlements, 
when not binding on minor—Lests—Mother, power 
of, as de facto guardian—‘Delay defeats equities’, 
limitations to the masim—Laches and inconvenience, 


3 
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when no bar to re-opening of settled matters—Heuistence 


of debts proved prima facie by acceptance by major 
members—Conpromise, views of parties as to, if abso- 
lute. 

A conveyance by a de facto guardian of a Muham- 
madan minor need not be set aside by the latter after 
attaining majority, if the document is not binding 
on him. [p. 245, col. 1; p. 247, col. 1.] 

Mata Din v. Ahmad Ali, 18 Ind. Cas. 976; 34 A. 213; 
16 O. W. N. 338; 11 M. L. T. 145; (1912) M. W. N. 
183; 15 C. L. J. 270; 9 À. L. J. 215; 14 Bom. L. R, 192; 
15 0. C. 49; 23 M. L. J. 6; 39 I. A. 49, followed. 

A release deed executed bya Muhammadan mothor 
as the de facto guardian of her minor son will not be 
upheld, unless it is shown to have’ been beneficial 
to the minor so as to justify the mother in entering 
into it as the de facto guardian. [p. 245, col, 1; p. 248, 
col, 2.) 

Per Seshagiri Aiyar, J—If in pursuance of a general 
purpose of settling family affairs and of bringing 
peace among the members of the family, separate 
releases are executed by the members of the various 
branches of the family in favour of the sole senior 


* member of one branch, each of such releases will 


be valid and binding as one of a series of trans- 
actions by which the family arrangement was 
secured. [p, 248, col. 1.] i 


In re Govind Pandurang Kamat, 8 Ind, Cas. 632; 35 
B. 75; 12 Bom. L. R. 936, referred to. 


Under the Muhammadan law, a mother is not the 
de jure guardian of her infant son, and as a de facto 
guardian her powers of pinding her son’s interesta 
are very limited. [p 248, col. } 


It is well established that, under the Muhammadan 
law, a iransaction will not be upheld against « 
minor unless it is found to be to his manifest 
advantage or for necessity. [p. 248, col. 2.] 


Sita Ram v, Amir Begam, 8 A. 324; A. W. N. (1886) 
101, Abdul Khadar v. Chidambaram Chettyar, 8 Ind. 
Cas. 876; 32 M. 276; 5 M. L. T. 201 and Hyderman 
Kuiti v. Syed Ali, 15 Ind. Cas. 576; 28 M, L. J. 244; 
12 M.-L. T. 147; (1912) M. W. N. 889; 87 M. 514, 
referred to, 


When a major member of a family executes a 
release deed on the footing that certain debts exist, 
the deed is prima Jacie evidence of the existence of 
such debts. [p. 249, col. 1.] 


A person to whom great inconvenience will be 
caused by re-opening certain matters, cannot com- 
plain that the othor party should have acted more 
promptly, if his own conduct has not been above 
board. [p. 251, col. 1.) 


The maxim that delay defeats equities should no? 
be applied to a case where want of fair dealing and 
inequality have been proved to exist. [p. 251, col. 1. J 

The tests to be satisfied before transactions by 
way of family compromises, entered into on behalf 
of infants, can be upheld are: — 


(1) In forming the agreement of compromise 
there must have been a full disclosure ofall material 
circumstances in the knowledge of the parties 
thereto. It is immaterial whether the information 
withheld was asked for by the other contracting 


parties or not; [p. 25], col, 1.] 
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Maynard v. Baton, (1874) 9 Ch. A. 414; 43 L. J. Ch 
641; 30 L. T. 241; 22 W. R. 457, referred to. 

(2) all the members of the family should have 
been treated impartially. [p. 251, col. 1.] 

Satya Kumar Banerjee v. Satya Kir pal Banerjee, 8 
Ind. Cas. 247; 10 C. L. J. 508, referred to. 

(8) ifthe parties are not on equal terms but one 
of them stands in such relation to the other as 
renders it incumbent on him to give a fuller account 
of the matter or question in dispute than he has 
done, the Court, although no intentional fraud may 
be imputable to such person, will not support the 
compromise. [p. 251, col. 1.] 

Stupilton v. Stapilton, 1 W.&T. L. ©. 234 atp. 


. 248 referred to, 


‘and with a view to 
_ various parties to the instrument, that although 


A family arrangement will not bind a minor if it 
is unconscionable in any way. [p. 251, col. 2.]- 

The proposition that a copipromise should be 
judged, not by what the Court concludes to be the 
rights of the parties, but by what was regarded as 
just. and proper by those who entered into the 
transaction, is subject to the proviso that the 
transaction should have been entered into honestly 
‘secure full justice to the 


mistakes in calculation orin the ascertainment of 
rights might exist there was no undue advantage 
taken by one of the members of the family and that 
there was an honest desire to put an end to litigation 
and secure family peace. [p. 25], col. 2.] 

Appeal against the decree of the Court 


of the Subordinate Judge of Negapatam, in 


. Original Suit No. 4 of 1910. 


FACTS of the case appear from the judg- 
ment. 

Messrs. T. R. Ramachandra Atyar, T. R. 
Krishnaswami Atyar and T. F. Qopalaswami 
Mudaliar, for the Appellant —The Court 
below erred in holding that the suit is barred 
by limitation. Setting aside of the deed 
is not necessary. Mata Din v. Ahmad Ali (1). 
The release deed is invalid, as there has been 


an undervaluation of properties and asit is 


not beneficial to the minor. See Mata Din 
v. Ahmad Ali (1), Sita Ram v. Amir Begam 
(2), Abdul Khadar v. Chidambaram Chettyar 
(3), Hyderman Kutti v. Syed Ali (4); 


‘Ameer Alion Muhammadan Law, Vol. II, 


8rd Edition, page 590. The recital as to debts 
is manifestly fictitious. The Ist defendant 
designedly brought about revenue sales 
and purchased the properties himself and 
the trade also was carried on with family 


(1) 13 Ind. Cas. 976; 34 A. 213; 16 C. W. Ñ. 338; 11 
M. L. T. 145; (1912) M. W. N. 188; 150. L. J. 270; 
9 A. D. J. 215; 14 Bom, L. R. 192; 15 O. 0. 49; 28 M. 
L. J. 639I A. 49. . 

(2) 8 A. 324; A. W. N. (1886) 101. 

(3) 3 Ind. Cas. 876; 32 M. 276; 5 M. L. T. 201, 
| (4) 15 Ind. Cas. 576; 23 M. L. J. 244; 12 M. L. T. 
147; (1912) M. W. N. 589; 37 M. 514, 
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"mortgage.deed executed thereunder. 


[1915 


funds. All these items have to be brought 
into the hotebpot. 


Messrs. T. Narasimha Atyangar, O. Patta- 
blivama Atyangar and T. M. Vedantachariar, 
for the Respondents.—The release deed is 
quite valid as~being a family sebtlement. 
Similar release deeds were also taken from 
the other members of the family. All the 
deeds were taken in pursuance of, a general 
purpose of settling family differences and 
disputes which had then become rife. See 
In ve Govind Pandurang Kamat (5). Family 
settlements should be upbeld and Courts 
should not scrutinize too closely transactions 
intended to secure family peace. Plaintiff has 
been guilty of lachesand considerable inconveni- 
ence would result in re-opening matters. The 
release ought Lot, therefore, ‘to be disturbed. 
14 Halsbury’s Taws of England, paragraph 

7243. Further, the release had been acted 
upon and the plaintiff himself had received 
instalments of money payable by virtue of the 
Tf more 
has been given to one member, another has 
received less. The amount of debts has been 


_accepted by the major member in his release, 


The compromise must be judged by what the 
parties thought was just and proper, and not 
by what the Court concludes to be the rights 
of the parties. Muhammad Imam Ali Khan 
v. Husain Khan (6), Kali Dutt Jha v. Abdul 
Ali (7), Helan Dasi v. Durga Das Mundal (8) 
and Naylor v. Winch (9). 


JUDGMENT. 


Wacuis, C, J.—This is in some respects 
an unsatisfactory case. The plaintiff on 
the 10th January 1910 instituted the pre- 
sent suit for a share of immoveable pro- 
perties left by his deceased father in this 
Presidency, onthe ground that he was not 
bound by a deed of release, Exhibit Ja, 
dated 6th July 1904, executed by his mother 
as his de facto guardian during his minority 
in favour of his elder half-brother, by which 
certain property of the alleged value of 


(5) 8 Ind. Cas, 632; 35 B. 5 12 Bom. L. E. 936. 
(6) 25 I. A. 161; 26 ©. 8l; 2 C. W. N. T87, ` 

(7) 16 C. 627; 16 I. A. 96, 

(8) 4C. L. J. 323. 

(9) 24 R. R, 227; 1 Sim. & S. 555; 2 L. J. (o. s.) 
Ch. 182; 57 E. R. 219, 
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Rs. 3,000 was assigned to them both in satis- 
faction of their 28 and 11 or 39 shares out 
of 176 shares in the property left by his 
deceased father, in addition to which it was 
also admitted in the oral evidence for the 
plaintiff that they had collected Rs. 400. 
According to a statement made by the plaint- 
iff's mother, the 2nd defendant, in July 1901, 
Exhibit ?2, the plaintiff was then 13, and 
according to her statement in Exhibit Ia, 
the release in dispute, he was 16 in July 
1904. There is no reason to doubt these 
statements which agree and were made at 
the time, so that the plaintiff did notinstitute 
the present suit until five and a half years 
after the date of the release, and nearly five 
years afterhe attained majority. There is also 
no reason to doubt the evidence of the defend- 
ants that he himself received instalments of the 
mortgage for Rs. 1,000 which was executed 
by the lst defendant as part of the consider- 
ation for the release. The fact that he has 
abstained from producing the mortgage-deed 
on which the payments would ordinarily be 
endorsed, is sufficient to warrant us in accept- 
ing the defence evidence on this point. Had 
it been necessary to set aside the release, the 
suit would have been barred, butit has been 
held by the Privy Council that a conveyance 
by a defacto guardian of a Mohammedan, 
which is not binding on the minor, does not 
require to be set aside by him after attaining 
majority ' Mata Din v, Ahmad Ali (1). In 
view of this decision no attempt has been 
made to support the judgment of the Subor- 
dinate Judge that the suit was barred as the 
release was not setaside within three years 
of attaining majority. 

The defence relied upon is that the release 
was part of a family settlement, entered into 
for the purpose of quieting disputes and 
restoring peace in the family, and it is not 
disputed that if the settlement was a proper 
one, it would be binding on the plaintiff in 
spite of its having been entered into by the 
de facto guardian of the minor, because it 
would be clearly for his advantage. The case 
has also been complicated by the action of 
the plaintiff in disputing the legitimacy of 
the lst defendant, and also the marriage of 
his father’s third wife and the legitimacy of 
her son and five daughters,a course of con- 
dact clearly prompted by an unscrupulons 
desire to deprive them of their shares, 
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These allegations were put in the forefront 
of the plaint, and the result has been that 
the attention of the parties seems to have 
been very largely directed to these questions, 
and evidence as to the fairness or otherwise 
of the release, Exhibit Ja, is nob as full as it 
might have been. We have, however, to 
deal with the case on the materials before us 
and the main question seems to be whether 
the share allotted to the plaintiff and his 
mother was a fair one, as there can be no 
doubt the circumstances were such as to call 
for a family settlement on fair lines The 
plaintiff’s father had died in 1899 and there 
had been continuous disputes in the family 
till 1904. The Ist defendant, who had 
carried or business with the father at 
Rangoon and was appointed executor in his 
Will, effected a settlement with a son of the 
deceased by his third wife at Rangoon in 
January 1904 (Exhibit G). In July 1904 he 
madea settlement through arbitrators with 
the plaintiff and his mother and took from 
them the release deed, Exhibit Ja, and he 
- made a similar settlement with the third wife 
and her four minor daughters and took 
from them the settlement Exhibit Ib. In 
December of the same year he took a 
fresh release from the son of the third 
wife on the same terms as the pre- 
vious one. All the releases recited that 
there were debts due by the deceased to the 
extent of Rs. 12,100 and this is tosomeextent 
confirmed by the Exhibits and the recitals in 
the Will of the deceased and no good ground 
ig shown for questioning it. The valuation 
given inthe release deeds is more open to 
suspicion. The total valuation given is Rs. 
22,330, ir respect of 52 acres odd in one 
village in Tanjore worth Rs. 6,000 or 8,009 in- 
cluding house, godown and cattle shed; 6°85 
acres in another village worth Rs 800; house 
property worth Rs. 1,500; and 150 acres of 
wet and dry land at Rangoon worth Rs. 9,500 
with buildings worth Rs. 1,500 and cattle 
Rs. 1,000, in all Rs. 22,330. Of the Rangoon 
properties 52 66 acressaid tobe worth Rs.3,200 
and cattle worth Rs. 800 were assigned to the 
third wife’s son under Exhibits Gand [. As 
he was only entitled to 23 out of 176 
shares, as against’238 to the lst defendant, 39 
(28 plus 11) to the plaintiff and his mother, 
81 (5 int Lb plus 11) to the third wife and her 
fiye daughters, and as the property shown gs 
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available for division was only worth 
"Rs. 22,830 less Rs. 12,100 or Rs. 10,230, the 
assignment of the Rs. 4,000 to the third wife’s 
son, who was entitled to less than one-sixth, 
was obviously unfair. On the other hand, the 
assignment of only Rs. 3,000 by Exhibit I (b) 
to the third wife and her four daughters in 
respect of at least 67 shares to which they 
were entitled ont of 176, was greatly to their 
disadvantage. It appears tome, however, that 
in the present suit we are not concerned with 
them as they and their-brother are not parties, 
and that all we have to see is whether the 
plaintiff and his mother were fairly dealt with 
in the allotment of properties alleged to be 
worth Rs. 3,000 by Exhibit Ia, in addition to 
which the plaintifi’s mother admits having 
collected Rs. 400. Now 39/176 is less than 
one-fourth and, therefore, the plaintiff and his 
mother had a fair share if the net estate 
amounted to Rs. 14,000. There is, however, 
evidence of serious undervaluation as to the 
Rangoon properties. The 58-62 acres of land 
in Rangoon, allotted under Exhibit I to the 
third wife’s son, were only valued therein at 
Rs. 3,200 and the remaining 180 acres were 
only valued at Rs, 11,000 ineluding cattle, 

etc., worth Rs. 1,000. Now the Ist defendant 
admits that two years later he sold the 180 
aeres in Rangoon for Rs. 18,009 and the oral 
evidence for the plaintiff is that they were 
sold for considerably more, which may well 
be the case as the lst defendant has not pro- 
duced copies of the registered sale-deeds. 
This certainly suggests that the valua- 
tion in favonr-of the 58-62 acres allotted 
to the third wife’s sun was entirely false. 
There is also a most stspicious circum- 
stance that prior to 1904, the date of the 
alleged settlement, the Ist defendant allowed 
certain of the properties of the deceased to be 
sold for payment of revenue; and “though 
there is no evidence he supplied the purchase- 
money, these properties appear to have been 
purchased by his friends and had come back 
to him by transfer from them before the date 
of the suit. Farther, the evidence as to the 
alleged mediation under which the settlement 
was effected is meagre and ansatisfactory, 
and the Ist defendant has failed to produce 
the accounts of the deceased or to account for 
his failure to do so. In these circumstances I 
find it impossible to say that the settlement 
was one which has been shown to haye been 
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beneficial to the minor so as to justify his 
mother in entering into it as his de facto: 
guardian, and I am of opinion it is not bind- ` 
ing upon him and does not require to be set: 
aside. In the present suit he only seeks to: 
recover his share of properties in the hands of 
the lst defendant with the exception of the 
Rangoon properties in the Ist defendant’s 
possession, but he does not object to their 
being included in the account. ` 

As regards the 3rd and 4th defendants, it 
is not shown that the properties in their pos- 
session belonged to the family, and the appeal- 
as regards them must be dismissed with 
costs. 

After considerable discussion we have de- 
cided that the proper course in the circum-. 
stances is to call for a finding on the following 
issues :— 

1. What were the properties in the Madras 
Presidency left by the plaintiff's father which 
came into the possession of the Ist defend- 
ant? : 

2. What was the amount of the sale-pro- 
ceeds of the Rangoon properties of the plaint- 
iff’s father actually realised by the a dolen 
ant ? 

3. To what extent is the lst defendant 
entitled to credit against the plaintiff in res- 
pect of family Habilities discharged by him up 
to date ? 

4. To what extent are the plaintiffand the 
Ist defendant respectively accountable for 
mesne profits ? 

Time for return of finding wil be six 
months from thé date of this order; and ten 
days will be allowed for objections. 


Mr. Ramachandra Aiyar does not claimany 
share in the Rangoon propertiesas such 
against the lst defendant but only against 
the sale-proceeds. Fresh evidence may be 
taken, ` 


SESHAGIRI Aryar, J.—This is asuit by a 
person who has attained majority, fora de- 
claration that a deed of release executed by 
his mother during his minority is not binding 
upon him. The father died. onthe llth 
January 1899. He left behind him three 
wives, a son by each of the three wives, and 
four danghters by the third wife. The lst 
defendant in the case is the first wife’s son. 
The 2nd defendant is the mother of the plaint- 
iff, She executed Exhibit Ja on the 6th July 
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1904 in favour of the 1st defendant, by which 


she relinquished for herself and on behalf 
of her son, the plaintiff, all claims to the 


property of her deceased husband in 
consideration of being given immoveable 
property of the value of Re, 2,000 


and cash Rs. 1,C00. The plaintiff says 
that this release is not binding on him as it 
was eutered into by a person who was not his 
legal guardian, and as iis termsare inequitable 
and unjust. The lst defendant -pleads that 
the release wasa bona fide settlement of the 
disputes among the members of the family, 
that no undue advantagewas taken of the 
position of the 2nd defendant and that it is 
binding upou the plaintiff. He also pleads 
the bar of limitation. The Subordinate 
Judge upheld these contentions and dismissed 
the suit. The plaintiff has preferred this 
appeal. 


The case has been complicated by the in- 
troduction of untrue averments by the plaint- 
iff, and this has resulted in the minds of the 
parties and of the Court not being fully direct- 
ed to the matter which was pressed im appeal, 
namely, that the release deed is not binding 
as being beyond the powers of the mother 
and as not being beneficial to the minor. In 
the plaint the plaintiff claimed seven-eighths 
share, on the ground that the Ist defendant 
was not a legitimate son as his mother was 
only a concubine of his father, and that the 
Ist defendant was not entitled to any share in 
his father’s properties, He also pleaded that 
the third wife-was not a married wife 
of his father and that the children 
of the third wife were equally disentitled 
to claim any rights in his father’s pro- 
perties. A great deal of evidence was direct- 
ed towards ascertaining whether the first and 
third wives were married according to Mu- 
hammadan Law by the deceased father of the 
plaintif. The Subordinate Judge came to 
the conclusion that they were legally married 
and that the children were legitimate. These 
findings are not ‘eontested in appeal, As 
regards limitation, the Jst respondent’s Vakil 
rightly gave it up, as the question is con- 
cluded by the decision of the Privy 
Council in Mata Din v. Ahmad Ali (1), which 
is also authority for the proposition that it is 
not necessary for the plaintiff to seek to set 
aside the release deed, 
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The real issne which was argued in appeal 
is issue 2. It was framed in the Court below, 
mainly with reference to the contention that 
the properties taken by the Ist defendant and 
those given to the third wife’s son and daugh- 
ters should be restoredin their entirety to 
the plaintiff as he was the only legitimate 
issue of his father. There are no doubt aver- 
ments in paragraphs 24 and 25 of the plaint 
that the release deed was brought about by 
fraud and was inequitable. The plaintiff is 
very much to blame for having introduced 
false averments in his plaint and for letting 
inevidence to support them. However, we 
have to see whether the finding upon the 
second issue by the Subordinate Judge can be 
supported. Mr. Narasimha Aiyangar, who 
argued the case with much ability for 
the lst respondent, has drawn attention to 
the circumstances which resulted in the exe- 
cution of therelease deed. After the death 
of the father in 1899 there were disputes 
among the members of the family. The 2nd 
defendant applied for suecession certificate in 
1901, Exhibit 32, in respect of her husband’s 


‘property, ignoring the Will which had been 


executed by bim, Exhibit 29, The 1st defend. 
ant also applied for a certificate in his own 
name. There were also disputes between the 
lst defendant and the third wife’s son, which 
led to criminal proceedings, regarding an iron 
trade [See Exhibits Aand Al.] Suits were 
filed abont this time for the debts due 
by the deceased father of the plaintiff. There 
were also sales for arrears of revenue in 
1900 and 1901. Under these circumstances, 
Mr. Narasimha Aiyangar argues that the 
release dead in question was executed inorder 
that there may be peace among the members 
of the family. Before Exhibit Iz was execut- 3 
ed by the 2nd defendant, the third wife's 
son, who was a major, had executed Exhibit 
G on the 20th February 1904 to the Ist de- 
fendant for himself and on behalf of the 
remaining members of the family, by which 
the gxecutant obtained about 60 acres of land 
in Rangoonas his share of the family pro- 
perties. The valuation put upon this proper- 
ty wasRs. 4,00. This was subsequently rati- 
fied. On the day that Exhibit la was executed, 
the third wife, forherselfandforher daughters, 
executed a similar release deed, Exhibit Ib, 
lt is contended that Exhibits G, la and Ib 
constitute a family arrangement and reliance 


x 
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is placed upon In re Govind Panduraing Kamat 
(5) for this position. If the various docu- 
ments already referred to were in pursuance 
of a general purpose of settling family affairs 
and of bninging peace among the members of 
the family, there can be no question that Ex- 
hibit Ia would be one of a series of transsctions 
by which the family arrangement was secured. 
I shall consider the question whether there 
was a real family arrangement later on. 

It is undisputed Jaw that a mother is not 
the de jure guardian of a minor under the 
Muhammadan Law. It is said that she was 
de facto guardian; in that capacity her powers 
of binding her son’s interest are very limited. 
The Judicial Committee of the Privy Council 
in Mata Din v. Ahmad Ali (1) held that the 
acts of a guardian, if they are not for 
necessity or for the benefit of the minor, 
should not be upheld. The same principle 
was enunciated by Justice Mahmood “in 
Sita Ram v. Amir Begam (2), and has been 
accepted as good law by the learned Chief 
Justice and Justice Abdur Rahim in Abdul 
Khadar v. Chidambaram Chettyar (3), where 
their Lordships point out: “In the Mubam- 
madan, no less than in the English system of 
law, the State is especially charged with the 
care of the person and property of minors, 
and when the Muhammadan Law recognises 
the right of certain relatives to act as 
guardian, it does soon the assumption that 
the particular ties of relationship are a 
guarantee that such person would act for the 
benefit of the ward.” 


In a later case, Hyderman Rutti v. Syed 
Ali-(4), Justice “Abdur Rahim re-affirms the 
position taken in Abdul Khadar v. Ohidamba- 
ram Chettyar (8) and after elaborately dis- 


‘cussing the Muha:nmadan Law upon the point, 


says: “It seems to us to be quite clear from 
authoritative pronouncements of Muhammadan 
Jurists as well as upon the principles of 
Muhammadan: Jurisprudence, that while the 
general rule is that the dealings withguch 
a person (referring toa de facto guardian) 
do not 2pso facto bind the minor, the law 
recognises certain exceptions to this rule. 
The exceptions are mainly based on the 
principles of Muhammadan Jurisprudence that 
‘necessity? is a valid ground for relaxing a 
strict rule of law.” 


Then he rcfers to the necessities of the 
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minor and to the supply of funds for meet- 
ing them. The third exception to which 
the learned Judge refers is this: “Acts 
which are purely advantageous to the 
minor, such as aczepting presents or gifts 
and keeping them for him; a power which 
may beexercised either by a mootakit, brother 
or unele and also by the infant himself 
Ak KANA eefe sotho intention being only 
to open a door to the infant receiving 
benefactions of an advantageous nature.” 
The learned Judge’s conclusion is that ifa 
transaction entered into by a de facto guardian 
is for the benefit of the minor, it will be 
upheld. Mr. Ameer Ali in his well-known 
book on Mubammadan Law, Vol. II, Third 
Edition, page 590, thus summarises the posi- 
tion: “A mother is nota natural guardian...... 
lf she deals with their (¢.e., minors’) 
estate without being specially authorized by 
the Judge cr by the father, her acts should 
be treated aa the acts of a fazuli. If they 
are to the manifest advantage of the children, 
they should be upheld; if not, they should 
be set aside”. 


It must, therefore, be taken as well es- 
tablished that unless a transaction on behalf 
of a minor is found to be to his manifest 
advantage or for necessity, it should not be 
upheld under the Muhammadan Law against 
the minor. The question in this case is, 
whether the transaction evidenced by Ex- 
hibit Ia was for the manifest advantage of 
the plaintiff. I have very reluctaritly come 
to the conclusion that ibis not. Ishall now 
refer to the arguments advanced before us 
to impeach the validity of this transaction; 
and although some of them have not been 
substantiated, I am of opinion that the in- 
terests of the minor have on the whole 
suffered by this release deed. 


Mr. T. R. Ramachandra Aiyar contended 
that the recital regarding the extent of the 
debts due by the father mentioned in Ex- 
hibit Ia was fictitious. The document says 
that there is a debt of Rs. 12,100 to be paid 
by the family in common ont of the pro- 
perties. It may be, as contended by the 
learned Vakil for the appellant, there is no 
strict proof of the existence of these debts 
and of the Ist defendant having really paid 
them. But this is, in a large measure, due 
to the introduction by his client of false 
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averments and of not having directed his 
attention to the real matters in dispute. 
One would have expected the plaintiff to have 
stated in the plaint explicitly that this large 
sum of Rs, 12,109 said to be due from his 
father was fictitious. ‘here is not a word 
about the debts not being true in the plaint. 


On the other hand, we find that in the 
transaction between the third wife’s son, 
who was himself a major, and the Ist 


defendant, entered into in February 1904 by 
Exhibit G, specific debts are mentioned as 
being due by the father. One of them is 
a debt of Rs, 7,000 due to one Vellian 
Chetty under a deed of mortgage. That 
mortgage-deed is now produced by the Ist 
defendant. It is said that this amount 
became payable during the lifetime of the 
father and that there is nothing to show 
that the debt was not paid by the father. 
Not a single question was put to the Ist 
defendant when he was in the witness box 
as to whether he paid the amount to Vellian 
Chetty, how much was so paid and whenit 
was paid. The Will of the father, Exhibit 
29, mentions the existence of debts, and 
when a major member of the family executes 
a release deed on that footing, itis prima 
facie evidence of the existence of the debts. 
Other payments made by the Ist defend- 
ant to the creditors of the family have been 
proved and I see no reason to think that 
the father was not indebted to the extent 
mentioned in Exhibit Ia. Ofcourse, the Ist 
defendant could have produced receipts 
showing the payments made by him and 
could have satisfied the Court from the 
accounts which he kept that these debts were 
really due from his father 


His explanation for the non-production of 
the accounts is not very satisfactory; but I 
am not prepared to say on the evidence 
now before us that the entry of the sum of 
Rs. 12,100 as a debt due by the family is a 
fictitious one. 


Mr. Ramachandra Aiyar’s second argu- 
ment is that the properties were grossly 
undervalued. I think there is force in this 
argument. In Rangoon there were about 
240 acres of land; in British India, that is, 
in the Madras Presidency, there were 50 to 
60 acres of nanja land. The value given in 
Exhibit Ja of all these properties is 
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Rs. 22,330. It was admitted by the lst 
defendant in cross-examination that in 1906 
he sold 180 acres of the Burma property for 
about Rs. 18,000. At that time the 3rd 
wife’s son had been given about €0 acres 
for his share. There is no evidence that 
between July 1904 and 19060 the property 
had risen in value in Burma. Mr. Nara- 
simha Aiyangar suggested that the Burma 
property as well asthe properties in British 
India were undervalued for the purpose of 
evading the stamp and registration fees. I 
am not satisfied tbat that was the real 
motive. If that were so, and if the plaint- 
iff had been given property worth Rs. 3,000 
and not property worth Rs. 2,000 and cash 
Rs. 1,000, the transaction might be regard- 
ed as honest, but that is not what has 
happened in this case. On the whole, I am 
inclined to think that at least the Burma 
properties were very much undervalued. 


Another ground taken by Mr. Ramachandra 
Aiyar is that the Ist defendant purposely 
allowed the family properties to be brought 
to sale for arrears of revenue and had them 
purchased by-his father-in-law and by a 
friend of his; and that ultimately he got 
them back, thereby showing that he was not 
acting honestly in dealing with the other 
members of the family. There isno direct 
evidence that the original purchase-money 
for the properties covered by Hxhibits V 
and Vb came from the Ist defendant. 
They were first mortgaged along with some 
other properties belonging to his father-in- 
law to a third party; and finally they came 
into the Ist defendant’s possession The 
transactions look very suspicious and there 
is reason to believe that the lst defendant 
allowed these lards to be sold for arrears 
of revenue with the intention of defeating 
the rights of the other members of the family 
and with the object of ultimately securing 
them for himself. 


As regards the nert item of complaint, 
lam not satisfied that the iron trade was 
carried on by the Ist defendant and his 
father-in-law with the aid of any family 
funds and that its exclusion from the 
properties belonging to the family was 
fraudulent. 


One other circum3tance might be men- 
tioned, Exhibit G, the release deed from the 
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third wife’s son to the first defendant, 
secures to the former property worth 
Rs. 4,000. He was only entitled to 28 out of 
176 shares, whereas the plaintiff and his 
mother were entitled to 39 ont of 176 
shares. On the face of it, it looks as if 
this major member of the family was given 
a larger share in the family property than 
the -plaintiff and his mother. Jt is no 
answer to this grievance to point out that 
the third wifes daughters got a smaller 
share than they were entitled to. That 
only shows that in cases where the major 
members were concerned every possible 
advantage was secured to them as against 
the minor members of, the family. Lastly, 
it may be mentioned that accepting the 
face value given in the release deed to be 
correct, the plaintiff and his mother were 
entitled for their 389 shares to nearly 
Rs. 200 more than what was actually allotted 
to them. 


The circumstances detailed by me show 
that equality of rights was not secured to 
the various members of the family. Mr. 
Narasimha Aiyangarargued that the Courts 
should incline in favour of upholding family 
settlements and should not serntinize too 
closely transactions which resulted in secur- 
ing family peace. I am not satisfied that 
there was really any family settlement in 
this case. The evidence of defendant’s third 
witness is to the effect that about ten 
persons belonging to the village took part 
in mediating between the parties. Only two 
of them have been called and no reason has 
been shown why the other persons said 
to have been present have not been cited 
to show the nature of the enquiry they held; 
the evidence of the two alleged mediators 
does not impress me as being true. The 
defendant’s 5th witness says that he acted 
on behalf of the plaintiff and his mother. He 
admits: “L did not examine the accounts. 
Two small account books were produced before 
us. Some of the panchayatdars looked into 
them. They did not tell me what was 
mentioned in them. A list was prepared 
of the debts and outstandings. The pro- 
perties were valued. I don’t know what 
the debts were. i don’t know what the 
outstandings were either. I don't know if 
the account books referred to the Rangoon 
properties. They said there was no income 
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from the properties,” and so on. If this ` 
man was looking after the interests of ` 
the plaintiff in settling disputes, it is- 
clear that the interests of the plaintiff ` 
and his mother were in no way safe- 

guarded. The 38rd witness for the de- 

fendant gives very general evidence and does ' 
not descend to particulars. He says that 

the settlement lasted five or six months; 

and yet not a scrap of paper has been ` 
produced to show what enquiries were made 

and who took part in them. It is 

admitted that no written reference was 

made to mediate; nor was any written 

award passed. The evidence relating to 

the settlement of the disputes among the 

members of the family by mediators does 

not convince me as reliable, and I am 

not prepared to act on it. 


What has led me to hesitate a great 
deal in giving relief to the plaintiff is the 
fact that admittedly for three years after 
he attained majority he took no steps to 
question the transaction entered into by 
the 2nd defendant. There is evilence that 
he did receive a portion of the consider- 
ation for the release deed. [do not believe 
his evidence to the contrary. I am also 
inclined to agree with the Subordinate Judge 
that he has understated his age and that he 
was really sixteen at the time of the release 
deed. The result of this inaction on the part 
of the plaintiff and of-his receiving the money 
due under the deed has been to bring into 
existence transactions with third parties and 
acts by the lst defendant which he would not 
have undertaken had the plaintiff repudiated 
the arrangement earlier. Mr. Narasimha 
Aiyangar laid stress upon this aspect of the 
case and cited 14 Halsbury’s Laws of England, 
Section 1243, in support of his contention that 
the plaintiff was estopped from seeking to set 
aside Exhibit Ia. The law is thus sum- 
marised there: “The right to relief 
against the provisions of a family arrange- 
ment, and to set aside or vary its terms 
may be lost by acquiescence; delay for a 
long space of time; delay causing the 
remedy not to be mutual; the acquisition 
of rights by third parties, who will not be 
disturbed; or by any other means by which 
the status quo ante cannot be restored.” 
Some of the infrmatory circumstances 
mentioned above have been alleged to exist 
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in this case. However, the evidence before 
us does not satisfy me that it is impossible 
to restore the status quo ante: a great deal 
of inconvenience will be caused to the Ist 
defendant by re-opening the rights of the 
parties: but if he has not acted above board, 
he cannot be heard tc complain that the plain- 
tiff should have acted more promptly. The 
maxim that delay will defeat equities should 
not be applied to a case where want of fair 
dealing and inequality have been proved to 
exist. The appropriate relief in this case 
might be obtained from the Ist defendant 
_ without interfering with the rights of third 
parties: I shall now refer to the tests 
which have to be applied in refusing to 
give effect to transactions entered into on 
behalf of infants. “ín forming an agree- 
ment of compromise by way of family 
` arrangement there must be a full disclosure 
of all material circumstances in the 
knowledge of the parties thereto and it 
is immaterial whether information withheld 
be asked for by other contracting parties or 
not.” [See Maynard v. Faton (10).] 

In this case, I have come to the conclusion 
that the Ist defendant has not madea fall 
disclosure of the family properties and of their 
true value. 

Another equally well-recognized proposi- 
tion is thatall the members of the family 
should have been treated impartially [per 
Mookerjee, J., in Satya Kumar Banerjee v. 
Satya Kirpat Banerjee (11)]. I have pointed 
out that the third wife’s son received more 
than what he was entitled to, and that the 
plaintiff and the third wife’s daughters suffered 
by this preference. 


The third proposition is: “If parties are. 


not on edual terms and one of them stands 
in such relation to the other as renders 
it incumbent on him to give a fuller account 
of the matter or question in dispute than 
he has done, the Court, although no inten- 
tional fraud may be imputable to such person, 
will not support a compromise entered into 
between the parties.” Stapzlton v. Stapilion 
(12). The 1st defendant claims to be the exe- 


(10) (1874) 9 Ch. A. 414; 43 L, J, Ch. 641; 30 L, T. 
241; 22 W. R. 457. 

(11) 3 Ind Cas. 247; 10 C. L. J. 503. 

(12) 1 W. & T, L. ©. 234 at p. 248, 
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cutor under his father’s Will and it was 
incumbent on him to give a full account of 
the estate and effects of his father : although 
Ihave held that it is not proved that there 
were not debts of the father to the extent of 
Rs. 12,000, I am unable to say that he has 
givena true and full account of that indebt- 
edness and of his having discharged them. 

A family arrangement will not bind minors 
if it is in any way unconscionable. I 
have come to the conclusion that in regard 
to the revenue sales the first defendant did 
not act honestly. Therefore, the exclusion 
of those properties resulted in an uncon- 
scionable bargain in his favour to the 
prejudice of the plaintiff. The release deed 
is, therefore, vitiated by the considerations 
above adverted to. 


A large number of authorities were 
quoted by Mr. Narasimha Aiyangar to 
show that a compromise should be adjudged, 
not by what the Court concludes to be the 
rights of the parties, but by what was 
regarded as justand proper by those who 
entered into this transaction at the time. I 
accept this position with this proviso—that 
the transaction -itself should have been entered 
into honestly and witha view to secure full 
justice to the various parties to the instru- 
ment. The cases [Muhammad Imam Ali 
Khan v. Husain Khan (6); Kali Dutt Jha v. 
Abdul Ali (7); Helan Dasi v. Durga Das 
Mundal (8) and Naylor v. Wineh (9)] all 
presuppose that, although there have been 
mistakes in calculation or in the ascertain- 
ment of rights, there was no undue advantage 
taken by one of the members of the family 
and that there was an honest desire to putan 
end to litigation and to secure family peace. 
According to my view of the facts of the 
case, that was not the object which the Ist 
defendant intended to secure by entering into 
these release deeds. I, therefore, hold that 
the plaintiff has established that the release 
deed entered into by his mother on his 
behalf is not binding on him. 


I agree with the order proposed by the 
learned Chief Justice. I only wish to add 
that the conclusion I have come to will 
not bind parties in the trial of the issnes 
now sent down. 


[ V.B.—In compliance with the order con- 
tained inthe above judgment, the Subordinate 
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Judge of Negapatam submitted findings and 
after reversing the decree of the lower Court 
a. preliminary decree for partition was 
passed in plaintiff's favour by the High Court, 
the case being remanded to the lower Court 
for tke passing of the final decree. | 

Appeal allowed; Suit remanded, 


ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 1752 or 1914. 
March 28, 1916. 

Present:— Mr. Justice Walsh. 
BENI MADHO—Derenpant—APPELLANT 
VErsSUs 
BASANTO KUNBI AND anotHer— - 


PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code {Act V of 1908), O. VI, r. 4 
—Pleadings—Fraud, allegation of, clear statement of, 
necessity of—Mortguge —Redemption—Revenue Court 
proceedings—Ejectment of mortgagor, fraudulent-—Suit 
for vedemption, maintainability of. 

Where frand is alleged and relied upon, it must, 
before it can be proved, be clearly stated in accord. 
ance with the provisions of Order VI, rule 4, of 
the Civil Procedure Code, 1908, but the role does not 
apply where the party agerieved raises no objection 
and fights the case at the original hearing as though 
the pleadings were in proper form. [p. 253, col. 1.] 

Ina suit for redemption by the mortgagors the 
mortgagee pleaded thatthe mortgage had ceased 
to exist, because previous to this the zamindar, 
having obtained a decree for arrears of rent, 
had in execution proceedings ‘under that decree 
obtained ejectment of the mortgagors in the 
Revenue Court and that the mortgage having ter- 
minated the mortgagee-defendant had become a 
tenant under a patta, Jt was, however, found that 
the Revenue Court proceedings were all collusive 
and fraudulent: 

Held, that the mortgagors were entitled ton 
decree of redemption without taking formal steps to 
get rid of the Revenue Court proceedings which were 
found to have no legal validity. [p. 254, co. 1.] 


Second appeal from the decision of the 
District Judge, Benares, dated the 15th July 
1914. 

Dr. 8. M. Sulaiman, for the Appellant.” 

. Mr. Peary Lal Banerji (with him Mr. Satya 
Chandra Mukerji,) for the Respondents. 


JUDGMENT.—I have felt some difficulty 
about this case, especially the last point urged 
on behalf of the appellant, namely, the 
necessity for formal proceedings to set aside 
the decree for arrears ef. rent as fgahst 
the zamindar by the plaintiffs in order to 


INDIAN CASES, 


‘me Kehar v. Hasan Ali 


(1916 


enable them to maintain this sait. The 
argument, I think, may be accurately stated 
in this way: inasmuch as the defendant 
clairs title fromand through the zamindar, the: 
plaintiffs in order to succeed must get rid of 
that which conferred upon the zamindar the 
right to‘grant the patta which he granted to 
the defendant-appellant before me. On the 
other hand, the respondents’ argument is that 
the decree in question is: only a decree for 
arrears of rent, It is not necessary for them 
to have that set aside if they can show that 
it was fraudulently obtained as against them. 


.The subsequent ‘proceedings resulting in the 


actual ejectment, if there was an actual 
ejectment, are invalid in the eyes of the law 
and, therefore, cannot be relied upon. On the 
whole, I think, that answer ‘is an effective 
answer. The substance of the matter is this. 
The suit is one brought by two persons, who 
were mortgagors, for redemption against the 
mortgagee anda substantial controversy is 
raised by the defence, namely, that the 
mortgage has ceased to exist because in 1902 
the zamindar having obtained a decree for 
arrears of rent and having in execution pro- 
ceedings under that decree obtained eject- 
ment of the plaintiffs in the Revenue Court, 
the mortgage has been terminated and that 
at a sabsequent date the defendant has be- 
come a tenant of the zamindar in the ordinary 
way under a patia. Now it is admitted by 
Mr. Banerjifor. the respondents that that 
defence if established is a good answer to the 
plaintiffs’ claim and the authority cited to 
Khan (1), would 
appear to show that that is so. But the 
Court below, to put it in zompendious lan- 
‘guage, bas found that the whole of these pro- 
ceedings were a swindle, that the-plaintiffs- 
mortgagors were minors, that their, guardian 
was their mother who was blind, that the 
zamindar’s agent was the mortgagee’s uncle, 
that the proceedings for arrears of rent which 
the mortgagee was responsible to pay related to 
only one out of three holdings and that they 
were mere conduit pipes for arriving at an 
ex parte decree which could entitle the zamin- 
dar to eject the mortgagors and put an end to 
the mortgage transaction. In answer to the 
question why the plaintiffs, who did not ‘bring 
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this suit until ten years after attaining their 
majority (or of one of them), were guilty of 
delay, it is said that the plaintiffs themselves 
did. not discover the real facts until the 
written statement was putin by the defend- 
ant. The points argued before me were 
two. The whole of the case alleging collu- 
sion and fraud which the plaintiffs ultimately 
relied upon has been established in fact in 
the opinion of both the lower Courts, and it 
is admitted on behalf of the appellant that 
if that decision stands his defence must fail, 
just asit isadmittedon behalf of the respond- 
ents that ifit does not the suit must fail, 
subject to this that the appellant further 
contends that in any case the zamindar ought 
to be a party to the suit. So far as fraud is 
concerned, it is quite clear that the plaintiffs 
did not institute their proceedings upon that 
basis in the first instance; but it has now been 
made clear to me that when they got into 
Court they did give evidence which, unless 
.frand and collusion were relied upon, would 
have been inadmissible. I cannot:do better 
than quote my own language in the case re- 
ported as Lakhrani Kuar v. Dhanraj Singh (2). 
The language used there appears to me to 
fit in precisely with the facts of this case. So 
far as this allegation of fraud and collusion 
is concerned, the defendant not only did not 
object to its admission on the ground that it 
was not contained in the pleadings, but actu- 
ally met it by calling evidence of his own. 
Indeed a part of the evidence upon which the 
findings of the Courts below were ultimately 
based came from one of his own witnesses, 
namely, the patwart, Under these circum. 
stances, although the general rule, no doubt, 
is that where fraud is alleged and relied 
upon it must, before it can be proved, be 
clearly stated in accordance with the provi- 
sions of Order VI, rule 4, the rule does not 
apply where the party aggrieved raises no 
objection and fights the case at the original 
hearingas though the pleadings were in 
proper from. 

The seccnd point relied upon is this, that 
the plaintiffs cannot succeed in this suit 
without making the zamindar a party. I 
think this is the same point in another form 
that they must get the decree set aside. There, 
no doubt, is considerable force in this conten- 
tion. It does seem at first sight rather a large 
order, inasmuch as the defendant’s title rests 


upon the status of the zamzndar or his 
(2) 82 Ind. Cas, 634; I4 A. L. J. 102 at p. 107, 
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capacity in the matter of granting palla 
which could only be derived through some 
proceedings against the mortgagors for eject- 
ment, that while these proceedings still stand 
the plaintiff can notwithstanding obtain 
redemption without going through the form 
of getting them set aside. I think the answer 
to it is also two-fold. On the one hand, the 
plaintiffs are not really seeking to set the 
decree aside, nor isit necessary for them to 
doso. They are bringing an action pure 
and simple for redemption. They are relying 
upon their rights under the mortgage-deed 
as mortgagors in a transaction which they 
say has never lawfully been terminated, and 
when the defendant refers to certain pro- 
ceedings which he says have terminated 
the mortgage transaction, the mortgagors 
merely reply “so far as you (defend- 
ant) are concerned, these proceedings do not 
help you and as against you do not stand 
in our way because they were obtained by 
your own collusion and frand,” and it is an in- 
variable principle of equity that a party cannot 
rely uponhisown fraud. I think there is also 
another answer. The decree has not been set 
aside and the judgment in this suit does not 
purport to have set it aside. It was a decree, 
as I understand it, of a Revenue Court for 
recovery of arrears of rent. But if the 
decree still stands and is not barred by the 
Statute of Limitation, it is open to the 
zamindar, if he still sees fit, to take pro- 
ceedings under that decree and challenge 
the decision as to whether or not, in the first 
place, his agent was fraudulent and he, in 
the second place, is or is not bound by the 
fraud of his agent. It may be said in 
answer to that, that so far as the zamindar 
is concerned the decree was satisfied by 
ejectment; but so far as this case is con- 
cerned the finding of fact on the admission 
of the defendant’s own witness is that there 
was in fact no ejectment and no real change 
of possession. On the whole it seems to me 
that ‘the plaintiffs are entitled to succeed 
just as a man is entitled who sues for 
possession on the strength of his own title 
to succeed, although there is some invalid 
document standing in his way to recover 
possession, without taking steps to get that 
dosument formally removed by the decree 
ofa competent Court. In this case the 
plaintiffs’ allegation of fraud and collusion 
being in fact established, they havea right 
to obtain a decree without takiug formal 
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steps to get rid of tbe proceedings relied 
upon by the defendant which, according to 
the findings of the Courts below, have no 
legal validity. Ifthis view be correct it 
was open to the lower Courts to consider the 
issues of fact. Their findings are ccn 
clusive in the matter and I, therefore, dismiss 


this appeal with costs. 
Appeal dismissed, 


——— 
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MADRAS HIGH COURT. 

APPRAL Suir No. 90 or 1912, 
February 18, 1916. 
-Present:—Mr. Justice Coutts Trotter and 
Mr. Justice Srinivasa Aiyangar. 

Tun SECRETARY or STATE ror INDIA 
in COUNCIL— DEFENDANT— 

É APPELLANT 
; versus 
PEMMARAJU VENKAYYA GARU (prep) 
- AND ANOTHER— PLAINTIFF AND LEGAL 


REPRESENTATIVE— RESPONDENTS. 

Limitation Act (IX of 1908), s. 19, Sch. I, Arts. 115, 
116 —Lease—Non-delivery of portion of demised pre- 
mises—Claim for damages— Cause of action—Iimitation 
—Covenant for quiet enjoyment— Transfer of Property 
Act (IV of 1882), s. 108 (b)— Grants by Crown, con- 
struction of—Contimeing breach— Master and servant — 
Admission of legal lability, whether Tahsildar or 
Collector can make on behalf of Government, 

An action by a lessee for damages caused by the 
lessor’s failure to deliver to him a portion of the 
demised premises should be brought within the 
period prescribed by Article 115 or 116 of Schedule 
I of the Limitation Act, commencing from the time 
when the lessee became entitled to possession under 
the terms of the contract. [p. 262, col. 2; p. 258, 
cols. 1 & 2.] 

Such a contract is broken completely as soon as 
the lessor declines or is unable to put the lessee in 
possession, and the cause of action for the plaintiffs’ 
suit arises on the date of such breach, whether the 
suit is construed as one for breach of a covenant 
to give possession or of one for quiet enjoyment, 
[p. 258, cols. 1 & 2; p. 260, col. 2.) z 

Though the provisions of the Transfer of Property 
Act donot apply té Crown grants, the principles 
laid down in section 108 (b) of the Act may be 
referred to for construing them. [p. 257, col. 2; p. 
260, col. 2.] 

A lessee was entitled under a lease, dated March 
1896, to get possession of 777 acres of land. On1)th 
March 1903. He sued the lessor for damages for 
breach of covenant for quiet enjoyment in respect of 
109 acres, an area of which he failed to get possession 
owing to adverse title set up by 2 third person. The 
refusal on the part of the lessor was communicated 
to him on 2nd July 1896 and he brought a suit for 
damages on llth March 1908 : : 

Held, that the obligation to put the lessee in posses. 
sion of the property was broken as regards the 109 


s 


acres jn July JE296, that the breach, so far as con- 
cerned the land in dispute, was not a continuing 
one, but was complete and finalat the dato when 
possession was demanded and refused, and that the 
suit was, therefore, barred under Article: 116, Schedule 
I f Limitation Act. [p. 258, cols. 1 &.2; p. 260, col. 
2. ; ; 
Per Coutts Trotter, J—The nature of the remedy 
available to a tenant under the covenant or contract 
for quiet enjoyment depends upon the nature of 
the breach. The test as to whether a breach is con- 
tinuous or notis this: If the plaintiff sues in damages, 
can he only sue for the damage actually acerued up 
to the date of suit, or may he sue for the whole of 
the damages accrued and prospective, that the 
breach will cause to him. Inthe former case the 
breach is continuing, in the latter it is single 
and final. [p. 258, col. 2.] 

The failure on the part of the lessor ‘to give posses- 
sion of the demised lands to his lessee goes to tHe 
very root of the contract, and isso fundamental la 
breach of it as to entitle the lessee to treat that 
-breach as final and bring an action forthwith for 
the whole of his prospective damages. [p. 258, col. 2.] 

Holder v. Taylor, (1618) Hob. 12;'80 E. R. 168; 
Cee v. Clay, (1829) 5 Ring. 440; 30 R. R. 699; 3 
Moo. & P. 57; 7 L. J. C. P. (0. s.) 162; 180 E. R, 1181; 
Jinks v. Edwards, (1856) 11 Ex. 775; 4 W. R. 803; 
105 R. R. 787; Mostyn v. West Mostyn Coal and Iron 
Qo., (1876) 1 C. P. D. 145; 45 L. J. C. P. 401 34 L. 
T. 325; 24 W. R. 401; Markham v. Paget, (1908) 1 CH. 
697; 77 L. J. Ch. 451; 98 L. T. 605; 24 T. L. R. 426; 


` Bandy v. Cartwright, (1853) 8 Ex. 913; 1 W.R. 415; 


OLR. R. 836; 22 L. J. Exch. 285; Wallis v. Hands, 
(1893) 2 Ch. 75 at p` 85; 62 L. J. Ch. 585; 3 R. 351; €8 
L. T. 428; 41 W, R 47l; Cloake v. Hooper, (1878) 
Freem. (K. B.) 122; 3 Keb. 162; 89 E. R, 90; Baynes 
und Co. v. Lloyd and Sons, (1895 2 Q. B. 610; 14 R. 
678; 73 L.T. 250; 44 W.R. 328; 59 J. P. 710; 64 L, J. Q. 
B. 787, Drury v. Macnamara, (1855) 5 El. & Bl. 612; 
25 L. J. Q. B. 6; 1 Jur. (x. s.) 1163; 4 W. R- 40; 119 
E. R. 608; 26 L. T. (0. s.) 74; 103 R. R. 647; Turner v. 
Moon, (1901) 2 Ch. 825; 70 L. J. Ch. 822; 85 L. 
T. 90; 50 W. R. 237; Iudwell v. Newman, (1795) 6 
Term. Rep. 458; 3 R. R. 231; 101 E, R. 647; Ardesir 
v. Vajesing, 25 B. 593, 3 Bom. L. R. 190, followed. 

Obiter —A breach of a covenant for title is not 
a continuing breach. [p. 261, col. 1;-p. 258, col. 2.] 

Semble.—It is extremely doubtful if a Tahsildar or 
a Collector is competent to make admissions of legal 
liability on behalf of Government within the 
mee of section 19 of the Limitation Act. [p, 259, 
col, 2. 


Appeal against the decree of the District 
Court of Godavari, in Original Suit No, 18 
of 1903. a i 

FACTS of the case are set forth in the 
judgment of Mr. Justice Coutts Trotter. 

The judgment of the District Judge so far 
as is material ran thus :— : | 

“The question for consideration is, whether 
the suit, instituted as it was on the llth 
March 1903, is barred under Article 116 of 
the Indian Limitation Act. Under Article 
116 the six years’ period of limitation would 
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begin torun when the contract is broken 
or, where the breach is continuing, when it 
ceases. Under the lease, Exhibit A, the de- 
fendant was bound to have put plaintiff in 
possession of 109 acres and 30 cents in 
question. Section 108 of the Transfer of 
Property Act provides: ‘The lessor shall be 
deemed to contract with the lessee, that if 
the latter pays the rent reserved by the 
lease and performs the contracts binding on 
the lessee, he may hold the property during 
the time limited by the lease without 
interruption.” And ‘the lessor is bound 
on the lessee’s request to put him in posses- 
sion of the property.’ The lessee may make 
request to be put in possession of the pro- 
perty any moment during the time limited 
“by the lease. The breach of the covenant 
for quiet enjoyment is, in my opinion, a 
continuing’ breach, and such breach, in the 
present case, ceased only on the expiry of 
the term, that is, at the end of Faslz 1309. 
The suit having been instituted within six 
years from the expiry of the term, I find 
it is not barred by limitation. I may refer 
to the case reported as Raju Balu v. Krishnarav 
Ramchandra (1) as bearing on the 
point to a certain extent and also to the case 
of Imdad Ali v. Nijabat Ali (2). In Zamin- 
dar of Viztanagram v. Behara Suryanarayana 
Patrulu (8) the question whether the 
breach could be deemed to be a continuing 
breach was not considered, as if was un- 
necessary to do so in the circumstances of 
that case.’ 


Mr. P. R. ‘Grant, Government Pleader, 


for the Appellant.—The Subordinate 
Judge is wrong in holding that the suit 
ig not barred by limitation, The 


covenant embodied in section 108, clause 
(b), of the Transfer of Property Act does 
not atall throw a continuing obligation on 
the lessor and the breach of the covenant 
occurs once for all on the failure of the 
lessor to deliver possession. As regards clause 
(c) of the section, the suit cannot be re- 
‘garded as having been based on it. For 
no suit can be brought on a covenant for 
quiet enjoyment unless the lessee has been 


(1) 2 B. 278 at pp. 292, 293. 
(2) 6 A. 457; A. W. N. (1884) 188. 
(8) 25 M. 587; 12 M. L, J; 249. 


„failure to 


let into possession callie v. Hands (4), 
Turner vy. Moon (5), Ardesir v. Vajesing (2), 
Tulsiram v. Murlidhar (7).] In my view the 
breach here is not a continuing one. Vide 
Shephard on Limitation, page 498, and Mitra 
on Limitation, page 304, for the natara of 
continuing breaches. 

Mr, T. Prakasam, for the A E AA 
In this case there has not been complete 
deliver possession. Failure is 
with regard toa portion only. Therefore, 


“the cases quoted by the other side do not 


apply. 

Failure to obtain possession of a part of. 
land leased is equivalent to eviction from 
that part. Imambandi Begum v, Kamleswart 
Pershad (8). 

Where a third party is in possession action 
on the covenant for quiet enjoyment lies. 
[Vide Cloake v. Hooper (9), Ludwell v, New- 
man (10'.- Holder v. Taylor (11). Of. also 
Hawkes v. Orton (12) and Lock v. 
Furze (13).] The same doctrine is prevalent 
in America also. Vide Rawle on Covenants 
for Title, 5th Edition, sections 138, 139. | 

Even interesse termini gives a right of suit; 
vide Foa, pages 295 and 139, where he says 
that the decision in Wi allis v. Hands (4) 
is wrong being not borne out by authorities. 
Vide also Coe v. Clay (14), Jinks v. 
Edwards (15), Lock v. Furze (13), Smart v. 
Jones (16), Milch v. Coburn (17); Halsbury’s 
Laws of England, Vol. XVIL, page 529, 
paragraph 1034; Woodfall on Landlord 
and Tenant. 


(4) (1893) 2 Ch. 75 at p. 85; 62 L, J. Ch. 583; 3 R. 
351; 68 L. T. 428; 41 W. R. 471. 

(6) (1901) 2 Oh. 825; 70 L. J. Oh, $22; 85 L. T. 90; 
50 W. R. 237. 

(6) 25 B. 593; 3 Bom. L. R. 190. 

(7) 26 B. 750 at p. 754; 4 Bom. L. R, 571. 

(8) 210. 1005 at p. 1016 (P. C.); 2L I. A. 118, 
oo (9, (1673) Freem. (K. R.) 122; 8 Keb. 162; 89 E. R. 


a (1795) 6 Term. Rep. 458; 3 R. R. 231; 101 E, 


arity (1613) Hob. 12; 80 E. R. 163. 

(12) (1836) 5 A. & El, 367; 6 N. & M, 842; 111 E, 
R. 1204: 44 R. R. 445, 

(18) (1866) 1 O. P. 441; 1 H. & R. 397; 35 L. J. ©. P. 
141; 148 R. R. 724; 15 L. T. (N. s.) 161: 14 W. R. 403. 

(14) (1829) 5 Bing. 440; 30 R. R. 699; 3 Moo. & P, 
57; 7 L. J. C. P. (0. s.) 162; 130 E. R. 1131. 

(15) (1856) 11 Ex. 776; 4 W. R, 308; 105 R. R. 787. 

(18) (1864) 15 C.-B. (N. s.) 717; 33 L. J. ©. P. 154; 
12 W. R. 430; 143 E. R. 966; 10 Jur, (x. s.) 678; 10 L. 
T. 271; 137 R. R. 733. 

(17) (1911) 27 T, L. R. 372; 55 S. J. 441. 
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. The covenant for quiet enjoyment gives 
rise to a continuing breach—Leech v. 
Schweder (18), Spoor v. Green (19), Lever v. 
Koffler (20), Manchester Brewery Co. v, Coomts 
(21), Zamindar of Vizianagram v. Behara 
Suryanarayana Patrulu (3); section 105, 
Transfer of Property Act; Halsbury’s Laws 
of England, Vol. XXVIII, page 379. 


Covenant for quiet enjoyment includes 
covenant for possession. Section 105, 
Transfer of Property Act, section 108, clause 
(c), Halsbury’s Laws of England, Volume 
XVII, page 527, Note (t), Leech v. Schweder 
(18), Potts v. Smith (22), Davis v. Town 
Properties Investment Coporation Lid. (23), 
etc., were relied upon. 


Even under clause (b) the lessor is bound 
to deliver possession af the request of the 
lessee. Therefore, the breach does not 
occur by the mere failure as in the case of 
a covenant for title in asale. There is a 
continuing obligation on the part of the 
lessor to put the lessee in possession at 
every moment during the subsistence of the 
Jease. The test is whether the lessee is not 
entitled to sue for specific performance as 
regards the unexpired portion of the lease. 
So long as he has such a right there is an 
obligation and the breach must be continu- 
ing. Spoor v. Green (19). 


Even if it is considered that the breach 
js not continuing and the suit must be 
brought within 6 years of the failure of the 
lessor to deliver possession, the letter of the 
Collector, dated 13th February 1898, operates 
asan acknowledgment of the liability for 
damages on the part of the Government and 
consequently the limitation is saved. As 
regards the question whether that letter 
operates as a valid acknowledgment—vide 


(18) (1874) 9 Ch, 463; 43 L. J. Ch. 487; 30 L. 
T, 686; 22 W. R. 633. 

(19) (1874) 9 Exch. 99; 43 L. J. Ex. 57; 80 L. 7.393; 
22 W. R. 547. 

(20) (1901) 1 Ch. 543; 70 L. J. Ch. 395; 84 L. T. 
584; 49 W. R. 508. 

(21) (1901) 2 Ch. 608; 70 L. J. Ch. 814. 

(22) (1868) 6 Bg. 311 at p. 817; 38 L. J. Ch. 58; 18 
L. T. 629; 16 W. R 891. 

(23) (1903) 1 Ch. 797; 2L. J. Ch. 389, 61 W. R. 
417; 88 L. T. 665. 


Sukhamoni Chowdhrani v. Ishun Onunder 
Roy (24), Haji Ajam v. Bombay and 
Persia S. N. Co. (25), Kadri Paktrappa 
v. Manki Husan Saheb (26), Janga 
Venkatareddy v. Jamal Ahmed Saheb (27), 
Maniram Seth v. Seth Rupchand (23), which 
lay down that ‘acknowledgment need not 
specify every legal consequence of the thing 
acknowledged. 


JUDGMENT. 


Coutts Trorrer, J.—This isan appeal by 
the Secretary of State for India in Council 
against a judgment of the District Judge 
of Godavari awarding to the plaintiff a 
sum of Rs. 14,000 by way of damages. 
The facts of the case are comparative- 
ly simple, though the questions for de- 
termination are complex and diffienlt. 
The plaintiff in March 1896 acquired from the 
Collector of the Godavari District, acting as 
agent for the Government, a patta, a lease 
of a piece of land called the Sidhantam Lanka 
at an annual kist of Rs. 6,010 for a 
period of five years. These lankas are islands 
formed in the bed of the river Godavari by 
the silting up of solid matters brought 
down by its waters. They are extremely 
fertile and valuable for the purpose of culti- 
vation, but their configuration and conse- 
quently their size is constantly varying 
owing to the action of the river; and it is 
often extremely difficult to delineate the 
exact boundaries of a particular lanka at ' 
any given time. The palia purported to 
convey the Sidhantam Lanka, defining its 
“probable extent” as 777 acres 64 cents. 
The plaintiff entered into the possession of 
the lanka, but found that 109 acres out of 
the 777 covered by the patia were in the 
possession of the Zamindar of Gopalapuram, 
who contended that that portion of the 
land did not belong to the Sidhantam Lanka 
at all but to his own lanka of Gopalapuram. 
The plaintiff complained to the Govern- 
ment, and a prolonged dispute ensued be- 
tween the Government and the zamindar 


(24) 25 O. 844; 25 I. A. 95; 2 

(25) 26 B. 562; 4 Bom. L. R 

(26) 3 Ind. Cas. 19; 19 M. L. J 

(27) 29 Ind. Cag. 394; 18 M. L. T. 364; (1915) M. W. 
N. 422; 29 M. L J. 122. 

(28) 33 C. 1047; 33 I. A. 165; 10 C. W. N. 874; 4 
C. L. J. 94: 8 Bom. L. R. 501; 3 A. D. J. 525; 1M. L. 
T. 199; 16 M. L. J. 300; 2 N. L. R. 180, 
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as to which of them really was entitled to 
the 109 acres. Into the merits of that 
dispute it is unnecessary to go. But so 
far as the plaintiff is concerned, the out- 
come to him was that he never at any time 
during the term of his patta got possession 
of any portion of the disputed area. In one 
fasli, corresponding to the year 1893, it appears 
that an order was passed by the Collector 
remitting a third of the rent for that jasli in 
respect of the 109 acres; and this becomes 
materialin considering a subsidiary question 
raised in this appeal which will be dealt with 
in its place. The plaintiffinstituted the suit 
claiming damages against the Government on 
the llth March 1903, more than 6 years from 
the date of his patta and from the date, viz., the 
2nd July 1&96, when he demanded possessio 1 
from the Government and failed to obtain ib. 
The defence putforward by the Government 
- in their written statemant was that the area 
given inthe patta was ouly an approximate 
and rough estimate, and that all that the 
plaintiff was entitled to was that which 
should prove in fact to be the Sidhantam 
Lanka theretofore owned by Government, 
that he took that which the Government had 
and no more, and that if part of the land 
which the parties supposed to constitute the 
Sidhantam Lanka should prove not to be 
part of it, he had no remedy. 


At the first hearing in the District 
Court before the District Judge, Mr. 
Hamnett, this contention prevailed. But 
on appeal to this Court it was upset and it 
was held that what was leased to the plaintiff 
included the 109 acres claimed by the 
Zemindar of Gopalapuram, and that he was 
entitled inlaw to pursueany remedy in da- 
mages which that finding might entitle him 
to. At the same time Government . was 
allowed by the. learned Judges to take 
the point of limitation, which had not been 
raised by them atthe first hearing. The 
case, accordingly, went back to the District 
Court, and the then District Judge, Mr. 
Parthasarathy Iyengar, dealt with the two 
issues of limitation and of the quantum 
of damages, aud he desided both in favour 
of the plaintiff. The Government have 
appealed from that dezision, and the only 
question that we are called upon to dezide 
relates to theie plea of limitation. Under 


17 


that plea there are two questious for 
decision: Hirst, whother the plaintiff’s cause 
of action arose more than six years before 
the suit was brought; and secondly, whether 
if ib did, there has been an 


_acknowledgment sufficient to take the case 


out of the Statute. It was suggested by 
the learned Government Pleader that in 
order to have the benefit of the latter 
contention, the plaintiff should have set it 
up either by amending his plaint, or putting 
in a further statement in the nature of 
a reply, alleging the acknowledgment and 
specifying the document or documents 
containing it. Having regard to the 
cireumstances in whish Government was 
allowed to avail itself of the plea of 
limitation, we are not disposed to give 
effect to the suggestion and are prepared 
to treat the plaint as amended by the 
addition of the necessary averments. 
Indeed, cn our intimation to that effect 
during the course of the argument, the 
Jearned Government Pleader very properly 
did not press the point. 

To determine the first point as to 
whether the plaintiffs case is prima facie 
barred by limitation, it is necessary to 


see what is the exact nature of the 
plaintiff's cause of action. In the course 
of an interesting argument in which 1 


received the greatest assistance from both 
the learned Counsel, a great many authorities 
were referred to, and the history of the 
various covenants suggested to be applicable 
to the case to some extent investigated. 
The Transfer of Property Act does not 
apply to Crown grants but section 108 of 
that Act sets out in a convenient form 
the implied contracts usually subsist- 
ing from lessor to lessee as follows:— 
“(b) The lessor is bound on the lessee’s 
request to put him in possession of the 
property; ‘c) The lessor shall ba deemed 
to contract with the lessee that, if the 
latter pays the rent reserved by the lease 
and performs the contracts binding onthe 
lessee, he may hold the property during 
the time limited by the lease without 
interruption.” The latter of these implied 
contracts corresponds to the familiar 
covenant for quiet enjoyment of English 
Law. Into the history of the former I 
will enquire presently. It is quite clear 
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that the obligation to put the lessee in 
possession of the property was broken 
quoad the 109 acres in dispute in July 1906, 
and that that cause of action which the 
plaintiff undoubtedly possessed is barred 
by limitation. But it is argued on his 
behalf that he has a separate remedy in 
respect of the same failure to put him 
in possession under the contract for quiet 
enjoyment: It is argued that the contract 
for quiet enjoyment subsists throughout 
the lease, and that its breach is a continuing 
one, the remedy for which was available 
to the plaintiff at any time during the 
continuance ofhis term. If this contention 
is sound, then the plaintiff’s suit is not 
barred, 

The covenant for quiet enjoyment of 
English Law was a covenant appropriate 
to feoffments and conveyances of the fee 
simple in land and was naturally expressed 
or implied when leases, historically a 
much later method of dealing with real 
estate, became usual. Another usual and 
necessary covenant in conveyances of the 


fee simple was the covenant for title, 
whereby the settlor or vendor warranted 
to his alienee that he had a good title 


to the land which he was purporting to 
éonvey. To leases which conveyed only a 
chattel interest in land the covenant 
was inappropriate. All that the lessee 
could get or demand was possession for 
the stipulated period, and so long as he 
got that, not merely was the exact 
nature of his lessor’s title no concern of 
his, but it has always been a settled 
principle of English Law, that he was 
estopped from denying or questioning it 
in any way. At the same time it was 
essential that he should beable to enforce 
the right to possession which the instrument 
of lease purported to confer upon him, and, 
accordingly, it was held as early as Holder 
v. Taylor (11) that the operative word 
demisi in a lease imported a covenant 
to put the lessee in possession. The 
point was there taken that as the lessee 
had never had possession and, therefore, 
had only what the English: Law called an 
interesse termint, he could not sue on the 
covenant. The Court overruled the objection 
‘and held that he could sue on this implied 
covenant to put him in possession involved in 


the word demisi, and the Court proceeds to 
make the observation: “Butif it were an 
express covenaut for quiet enjoying, then 
perhaps it were otherwise.” The main 
doctrine of Holder v. Taylor (11) was re-affirm- 
ed in later cases. See (eg.) Coe v. Clay 
(14) and Jinks v. Edwards (15). It is nowa 
settled doctrine of English Law and appears 
in India as section 108 (b) of the Transfer of 
Property Act. Like its correlative, the 
covenant for title, it is broken once and for 
all on failure to comply with itat the incep- 
tion of the term. 

The covenant fer quiet enjoyment, on 
the other hand, undoubtedly has a con- 
tinuous operation -throughout the tenancy 
and preserves to the tenant his right of 
possession. The question has been raised 
whether it is available to a tenant who has 
never had possession at all, and whose in- 
terest is a mere interesse termini, Chitty, J., 
in Wallis v. Hands (4) has held that such a 
person cannot sue on the covenant for quiet 
enjoyment. While not dissenting from that 
learned Judge’s opinion, which was also 
the opinion of the Bombay High Court in 
Ardesir v. Vajesing (6), 1 do not think it 
desirable to base my judgment on grounds 
largely derived from the technicalities of 
the English Law of Real Property, and pre- 
fer to put it on more general considerations. 
In my opinion, the nature of the remedy 
available to a tenant under the covenant: 
or contract for quiet enjoyment depends 
upon the nature of the breach. The test as 
to whether a breach is continuous is this: 
if the plaintiff sues in damages, can he 
only sue for the damages actually accrued 
up to the date of suit, or may he sue for 
the whole of the damage accrued and pros- 
pective, that the breach will cause to him? 
In the former case the breach is continuing, 
in the latter itis single and final. I think 
that the failure of a lessor to give posses- 
sion of the demised lands to his lessee goes 
to the very root of the contract, and is so 
fundamental a breach of it as to entitle the 
lessee to treat that breach as final, and 
bring an action forthwith for the whole of 
his prospective damages. The matter may 
be illustrated in this way. Suppose that a 
month after the date fixed for the com- 
mencement of the term, the lessor had, for 
the first time, tendered possession to the 
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lessee; could he then compel him to take 
possession and accept compensation, or reduc- 
tion of rent, for the month he had been ont 
of possession ? I think it manifest that 
he could not; and that can only be, be- 
cause, the lessor’s breach being final, it is 
not open to himto remedy it subsequently. 
I, therefore, hold that assuming the con- 
tract for quiet enjoyment to give a remedy 
to this plaintiff, there was a complete and 
final breach of that contract sc far as con- 
cerns the disputed land at the inception of 
the term and that consequently limitation 
began to run against him then. On this 
view of the matter, it becomes unnecessary 
to discuss the argument urged at the Bar, 
viz., that the plaintiff, having got possession 
of a substantial portion of the demised land, 
could not be regarded as having a mere 
interesse termini as to any other part of it. 
Whether he had an interesse terminit or some- 
thing more, the breach as to these lands was 
complete at the inception of the term, and by 
remaining in possession of the rest of the 
lands throughout the term, the plaintiff 
obviously showed his willingness to treat 
the breach as to the suit lands as a sepa- 
rate breach complete in itself. See also 
Ardesir v. Vajesing (6) on this point. 

One other contention was urged by the 
respondent, viz,, that even assuming the 
period of limitation to run from the date 
alleged by the appellant, there is a subsequent 
acknowledgement sufficient to take the case 
out of the Statute. The acknowledgment is 
said to be contained in Hxhibit H, which is 
a memorandum fromthe Tahsildar to the 
plaintiff and is in the following terms :— 

“The Collector in his No. 301, Rev., 
of 1898, dated 18th February 1898, ordered 
that pending the disposal of the dispute 
regarding the Sidahantam Lanka obtained 
by you at an auction, the collection of one- 
third of the kist should be stopped and the 
remaining sum collected. Therefore, deduct- 
ing one-third of the amount payable by you 
for this year, out of the balance of the 
demand amount of Rs. 4,408-2-U excluding 
Rs. 2,317, the amount paid by you towards 
the sum of Rs. 2,935-6-8, the demand 
amount payable for the months of January 
and February, the balance of Rs. 618-6-0 is 
still due. You must send that money this 
day only. As the Zaluq Chitta would be 


closed to-morrow, please send the money 
immediately.” 

The contention is that this is to be con- 
strued as an admission by Government that 
as they had failed to give possession of a 
portion of the demised property, they were 
under a liability at least to remit a portion of 
the rent. It seems to me extremely doubt- 
ful whether the Tahsildar or even the Col- 
lector would have any authority to make any 
such admission;- their authority in all pro- 
bability would be limited to communicating 
the decision to remit the rent, and would not 
extend to making admissions of legal liabi- 
lity. But it is unnecessary, in the view that 
I take of the true construction of Exhibit H, 
to decide this question. It is for the plaint- 
iff to satisfy us that its language amounts 
to an unequivocal admission of lability and 
he has failed to do so. In my opinion, the 
language used is at least as consistent with a 
temporary suspension of a claim for the 
rent, or utmost with an ez gratia remission 
of that claim, as with an acknowledgment 
that it is legally irrecoverable. The docu- 
ment thus being at least ambiguous, I think 
that this contention of the plaintiff fails. 

The appeal will accordingly be allowed 
and the suit dismissed; buf having regard 
to the circumstances of the case we direct 
each party to pay their own costs. 

Srinivasa AIYANGAR, J.—The facts are fully 
set out in the judgment just delivered and 
it is unnecessary to repeat them, 

This being a suit to recover damages for 
breach of a contract, and there being no other 
specific Article, the Article of limitatiou 
applicable to the case is either Article 115 or 
116, The starting point is the same in both 
the cases though in the case of a contract in 
writing registered, the period of limitation is 
6, years instead of 3 years. Although the 
obligation in this case is one which is implied 
from the relation of the parties, as that 
relation was constituted by an instrument 
in writing registered, the period of limitation 
is, according to the decision of this Court, 6 
years, just as if the obligation had been ex- 
pressed in words in the writing. But whe- 
ther the period is6 years under Article 116, or 
3 years under Article 115 is immaterial in this 
case; for the suit was instituted more than 6 
years from thedate when the lessee should 
have got possession and less than 3 years 
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after the expiry of the term; and the starting 
point for limitation in both cases is that 
provided for by the third column of 
Article 115. Under that Article time begins 
to run from when the contract is broken, or 
(where there are successive breaches) when 
the breach in respect of which the suit is 
instituted occurs, or (where the breach is 
continuing) when it ceases. Unless the breach 
in this case was a ‘continuing breach’ the 
suit is barred by limitation. For the deter- 
mination of this question, namely, whether 
the breach wasa ‘continuing breach’, it is 
necessary to examine the precise nature of 
the obligation undertaken by the defendant. 
On principle and in common sense, every 
person who purports to transfer property 
for value, agrees to place the transferee in 
possession, if and when the transferee is 
entitled to it, and if he does not do so, it is 
clear that he is liable in damages for the 
breach of that obligation, though the trans- 
feree may be in a position to bring ejectment 
to recover possession of the land transferred 
either from the transferor or from others who 
may be in possession without a lawful title 
[Coe v. Clay (14); Jinks v. Edwards (15))]. 
Whether this obligation is incurred in the 
ease of a gift, need not he considered. I do not 
think it useful or necessary to consider 
whether any and what covenants could be 
implied by the use of, certain technical 
words as dedi, concessi, or demisi, nor to 
consider the exact nature or scope of such 
implied covenants, whether they ought to be 
called covenants for quiet enjoyment, or 
covenants for title, whether such covenants 
last after the termination of the estate of 
the grantor, or whether a person who has only 
an interesse termini can bring an action 
of covenant on breach of a covenant for 
quiet enjoyment [see Markham v. Paget (29); 
Mostyn v. West Mostyn Coal and Iron Co. (30); 
Bandy v. Cartwright (81); Baynes & Oo. v. 
Lloud & Sons (82); Wallis v. Hands (4); 
Cloake v. Hooper (9); and Ludwell v. 


(29) (1908) 1 Ch. 697; 77 L.J. Ch. 451; 98 L. T. 
605; 24 T. L. R. 426. 

(80) (1876) 1 C. P. D. 145; 45 L.J. 0. P. 401; 34 
L. T. 325; 24 W. R. 401. 

(31) (1853) 8 Ex. 913; 22 L. J. Ex. 285; 1 W. R. 415 
91 R. R. 836. 

(32) (1895) 2 Q. B. 610; 14 R. 678; 73 I. T. 250; 44 
W. R. 328; 59 J. P. 710; 64 L. J. Q. B. 787. 


Newman(10)], as I think it would be mischiev- 
ous to introduce the technical rules of 
English Conveyancing or Real Property Law. 
The covenant or the contract (in India there 
is no difference between a contract and a 
covenant, or rather there is no such thing as 
a covenant, except probably in cases governed 
by the English Law) whether express or 
implied) to place the transferee in possession 
operates ie presenti and that obligation is 
broken, and broken once for all as soon as the 
transferor declines, or is unable to place the 
transferee in possession. In the case of a 
lease, the obligation is to place the lessee 
in possession in the beginning of the term. 
(See Drury v. Macnamara (33), per Wight- 
man, J.; also Woodfall’s Landlord and Tenant, 
page 719]. On the breach of this obligation, 
the lessee is entitled to institute an action 
and recover by way of damages the whole 
value of the term. y 

From the very nature of the obligation, it 
is clear that there cannot be a continuing 
breach; for the covenant or contract is not 
a continuing one. The Transfer of Property 
Act does not apply to Crown grants, and 
further the chapter relating to leases in that 
Act does not apply to agricultural leases; but 
the provisions of section 108, regulating the 
rights and liabilities of lessors and lessees, 
may usefully be referred to for the purpose 
of determining the nature of the ordinary 
covenants by which the lesscr and lessee are 
bound. Under the heading ‘Rigbts and 
Liabilities’ of the Jessor in section 108 of the 
Transfer of Property Act, by clause (b) it 
is provided that ‘the lessor is bound on the 
Jessee’s reg-est to put him in possession of 
the property,’ and by clause (c) ‘the lesscr 
shall be deemed to contract with the lessee 
that, ifthe latter pays the rent reserved by 
the lease and performs the contracts binding 
on the lessee, he may hold the property 
during the time limited by the lease without 
interruption. Clause (c) is the usual 
covenant for quiet enjoyment and this 
covenant is, by the concluding words of that 
paragraph, expressly made to run with the 
land, while there is no such provision as 
regards the obligation provided for in clause 
(b). Likewise, in the case of sales under 


section 55, clause (f), the obligation to give 

(83) (1855) 5 El. & Bl. 612 at p. 617; 25 L. J. Q. B. 
5; 1 Jur. (N. s ) 1168; 4 W, R. 50; 119 E. R. 608; 26 L. 
T, (0. 5) 74; 103 R. R. 647. 
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possession by a vendor to his vendee is 
prescribed. It is clear that the obligation 
to give such possession is not one which runs 
with the land, as the breach, if any, of the 
obligation takes place immediately on the 
transfer of property becoming complete. See 
Rawle’s Covenants for Title, Sections 204,205 
and 207. The analogy, if any, is to a covenant 
for title and infact Brett, J., in discussing 
the position of the lessee in a case similar to 
the present says: “There has clearly been a 
breach of the covenant for title, and we 
think that without any eviction the lessees, 
though there was a lease of the whole at 
one rent, would have a right to refuse 
to incur the risk of committing a trespass 
on the part to which there was no title, 
and to elect, instead of giving up the 
whole, to keep the part to which there 
was a good title, and have nothing todo 
with the other part, and sue for damages 
for the breach of the covenant for 
title; I do not think it necessary to deter- 
mine whether there would, in such a case, 
be an apportionment of rent, because it 
seems to me that, whether there was anap- 
portionment or not, the defendants would pro- 
bably be entitled to some damages in respect 
of the breach of the covenant for title.” See 
Mostyn v. West Mostyn Coal and Iron Oo. (30). 

The covenant for title here mentioned 
is obviously not the ordinary covenant 
for title, for the lessor does not generally 
warrant that he has title to grant the 
term which he purports to grant. See an 
interesting article in 39 Solicitor’s Journal, 
page 444. It is now settled thata breach of 


a covenant for title is not a continuing 
breach. [Turner v. Moon (5).] 

Assuming, however, that the obligation 
to place the lessee in possession is really 


part of the obligation undertaken by the 
covenant for quiet enjoyment, construing 
that covenant as importing an obligation 
to give possession in the beginning of the 
term and maintain it during the term, 
yet the breach of it does not necessarily 
constitute a ‘continuing breach’, though a 
covenant for quiet enjoyment is a ‘continn- 
ing covenant’ in the same way as a 
covenant to pay rent is. It is to be observed 
that in the case of a continuing breach, 
the starting point is the time when the 
breach ceases and .ynder section 23 of the 


Limitation Act a fresh period of limit- 
ation begins to run at every moment of 
the time during which the breach continues. 
The object is obviously to prevent multi- 
plicity of suits and to enable one action 
to be brought for all loss suffered during 
the whole perind the breach continued, 
The Article implies the right of the person 
committing the breach to resume perform- 
ance of the contract. As stated in Sedgwick 
on Damages, Article 59, it applies to cases 
where, “A. single act of the defendant may 
be of such a nature as to give rise to a 
continuous breach of his contract with the 
plaintiff, which, however, the defendant 
may bring to a close by resuming performance. 
In such a case each moment during which 
the injury is allowed to continue is really 
a new breach; and if action is brought 
during the continuance of the injury, 
compensation can be recovered for such 
loss only as is caused before the beginning 
of the action.” Well-known instances of 
a continuous breach are of covenants ‘to 
repair and keep in repair’, or ‘to insure 
or keep insured.’ During the continuance 
of the breach any number of actions can 
be brought for compensation for loss cansed 
‘before the beginning of the action, but 
in many cases the recovery can only be 
nominal as the lessee may make the repairs, 
or insure the premises, before the end of the 
term. Even in cases where the loss caused 
may be .substantial, as for instance in the 
case of a contract not to engage in competing 
business, the ascertainment of such loss 
may be difficult. In these cases the person 
damnified is not obliged to bring successive 
suits for damages, but can wait and bring 
an action once for all at the end of the 
term, when there is no possibility of future 
performance; or if during the continuance 
of the contract the obligor resumes per- 
formance, the obligee may bring his suit 
once forall for all the damages sustained 
by him till then. In Jacob v. Down (34), 
where there was a covenant to build within 
a particular time and also a covenant to 
repair and keep in repair, it was held that 
the covenant to build was broken once for 
all on the expiry of the time limited, but 


(34) (1960) 2 Ch. 156; 6? L. J. Ch. 493; 83 D. T 
191; 48 W. R. 441; 64 J. P. 552. 
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it was also held, on the language of the 
particular covenant, that the covenant to 
repair also included a continuing covenant 
to build. It is to be observed that in 
that case the lessor was during the term 
entitled to the rent and at the end of the 
term to have back the land demised, together 
with the buildings which the lessee cove- 
nanted to build and keep in repair; the 
lessee might have performed his covenant 
by building before the expiry of the term, 
and although the lessor might have sued for a 
breach of the covenant, he could not possibly 
have recovered the whole value of the 
building, but only the loss sustained by 
him owing to ‘the non-existence of the 
building at the particular time when he 
brings the suit ( and that is likely to be 
merely nominal) and a recovery in sucha 
suit would not prevent him from instituting 
another suit for subsequent loss arising 
from the non-existence of the building 
between the date of the first suit and the 
second. In cases of failure to deliver 
possession, the lessor, if he fails to deliver 
possession at the commencement of the 
term, cannot subsequently insist on perform- 
ance, nor can the lessee after having 
instituted a suit for damages for non-delivery 
of possession, in which he is entitled to 
recover the whole value of the term, again 
institute a suit for non-delivery after the 
institution of the first suit. Even a sub- 
sequent eviction, by paramount title of the 
lessee, from the whole or a portion of the 
demised premises does not constitute a 
continuing breach of the covenant within 
the meaning of Article 115. The lessee so 
evicted can, on eviction, bring his action 
and recover as damages the whole value 
of the remainder of the term and would 
not be entitled to bring another action. 
Redman, Landlord and Tenant, page 244. 
No doubt, if the eviction was from a 
portion of the premises, and if there is a 
subsequent eviction from another portion 
and so on, the lessee may bring successive 
actions, In each of which he would be 
entitled to recover the value of the 
lands from which he was evicted 
for the remainder of the term, but that 
would not be a case of a continuing breach 
but that of successive breaches of the same 
covenant. The dictum of Green, J., in Raju 
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Balu v. Krishnaiav Ramchandra (1) does 
not apply to every case of a breach of 
the covenant for quiet enjoyment, irrespec- 
tive of the fact as to whether the breach 
consists in mere disturbances inthe enjoy- 
ment by the landlord or in a wrongful 
eviction of the landlord or by a third 
party by virtue of a paramount title. The 
period of limitation, therefore, began to run 
from the time when the lessee became 
entitled to possession, 7.e., from the time of 
the lease or at the latest from the 2nd 
July 1895 when he demanded possession 


from the Government and failed to obtain 
it. 

On the question of acknowledgment 1 
agree. 


Appeal allowed; Suit dismissed. 


ALLAHABAD HIGH COURT. 
Civit Miscenuangots Case No. 395 or 1915. 
April 28, 1916. 

Present:—Mr. Justice Piggott and 

Mr. Justice Walsh. 
UMRAO SINGH—PetitIoner 
VETSUS 


CHHEDA LAL—Opposite Parry. 

Sale of proprietary rights with outbuildings—Ev-pro- 
prietary tenancy — Outbuildings, if appurtenance—Out- 
buildings, right in, if created. < < 

The question whether or nop certain bnildings 
are appurtenances to the holding of a particular 
tenant, in the sense that the tenant cannot be ejected 
therefrom so long as his tenoncy subsists, is a mixed 
question of fact and of law. [p. 268, col. 2.] 

The defendants purported to transfer to the 
plaintiff the whole of their proprietary rights in a 
cortnin village and in the same deed of sale they 
expressly specified a dera andthe buildings apper- 
taining thereto as included in the property trans- 
ferred to the plaintiff. The plaintiff got possession 
over the buildings through a suit. The defendants 
resisted plaintiff's possession over certain outbuild- 
ings. The plaintiff sued for possession. The defend- 
ants pleaded inter alia that these outbuildings were 
used by them for the storage of agricultural imple- 
ments and for the shelter of their cattle and that 
they were, therefore, appurtenances to the tenant- 
holding which they still possessed in the village: 

Held, that the transfer in respect of these buildings 
and of the land on which they stood was not limited 
in any way by the operation of the Statute which 
created the ex-proprietary holding and that the 
defendants had no right to treat them as appur- 
tenances to their holding. [p. 264, col. 2; p. 265, col. 1.] 
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Order on reference submitted by the Local 
Government in the Judicial (Civil) Depart- 
ment as per its letter No. 1067/VII-367, 
dated the 24th September 1915. 


Mr. Gokal Prasada, for the Petitioner. 


Mr. M. L. Agarwalla, for the Opposite 
Party, 


JUDGMENT.—This is a reference from 
the Local Government under the Kumaun 
rules. The defendants, who are residents of 
a village called Jaspur, were also proprietors 
in village Mandua Khera. In this village 
they owned a dera, or house of business, 
appertaining to which were certain out- 
houses, one of them a rathkhana or carriage- 
house, others certain buildings described 
as stables and godowns. By a deed of sale 
the defendants purported to transfer to the 
plaintiff the whole of their proprietary rights 
in village Mandua Khera, and in- the same 
deed of sale they expressly specified the 
dera and buildings appertaining thereto as 
included in the property transferred to the 
plaintiff. It would seem that the plaintiff 
had considerable difficulty in obtaining actual 
possession over the buildings purported to 
be conveyed to him. He broughta suit in 
which he claimed possession of the buildings 
appertaining. to the said dra, or at any 
rate some of them. In this suit he was 
successful on first appeal, and the defendants 
did not carry the matter further. Never- 
theless the plaintiff, finding that although 
under this decree he has obtained posses- 
sion of the carriage-house, the defendants 
are still refusing him actual possession of 
the remaining outbuildings, that is to say, 
the stables and godowns, has instituted the 
present suit. The case for the defendants 
is that these outbuildings are used by them 
for the storage of agricultural implements 
and for the shelter of their cattle, and that 
they are, therefore, appurtenances to the 
tenant-holding which the defendants still 
possess in Mandua Khera. Now this tenant- 
holding consists of the former sir lands of 
the defendants, of which they have be- 
come ex-proprietary tenants by Statute. In 
the Court of the Assistant Commissioner the 
substantial defence set up, on the merits, 
was that the outbuildings, now in suit, had 
never been sold to the plaintiff. There was, 
however, a further plea that, in any case, they 
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are appurtenances to the defendants’ holding. 
The Assistant Commissioner found that 
these buildings had undoubtedly been sold 
to the plaintiff. In the second place, he 
held that they had, as a matter of fact, been 
included in the subject-matter of the former 
suit, and that the plaintiff had been given 
formal possession over them by the Court 
at the same time when he was given posses- 
sion of the carriage-house. He was, there- 
fore, inclined to think that the defence now 
set up as to these outbuildings appertaining 
to the tenant-holding of the defendants was 
one which might and should have been 
pleaded in the former litigation, and was, 
therefore, barred in the present case by the 
rule of ves judicata. He went ou to consider 
whether it was established on the evidence 
in the present case that these buildings 
were appurtenances to the defendants’ hold- 
ing, and he held that they were not. 
There was an appeal to the Deputy Com- 
missioner. In that Court the first question 
considered was, whether the outbuildings, 
now in suit, had or had not formed part of 
the subject-matter of the former litigation, 
and this was again decided in favour of 
the purchaser, that is to say, in favour of 
the present plaintiff. Then the Depnty Com- 
missioner went on to hold that the buildings 
in sait were not necessary appurtenances 
to the defendants’ holding. Their appeal was, 
therefore, dismissed. 

They brought a second appeal to the Court 
of the Commissioner, the High Court for 
the Kumaun Division. Their appeal was 
dismissed by that Court, on the ground that 
the questions sought to be raised by the 
defendants in second appeal were questions 
of fact on which the decision of the Court 
of first appeal was in law final. The refer- 
ence now before us has been made by the 
Local Government, petitioned to that effect 
by the defendants. The question whether 
or not certain buildings are appurtenances 


‘to the holding of a particular tenant, in the 


sense that the tenant cannot be ejected 
therefrom so long as his tenancy subsists, 
must be regarded as a mixed question of 
fact and of law. In so far the suggestion 
put forward in the Local Government's 
letter of reference appears to be correct. We 
think that the Commissioner, after accepting 
the facta as found by both the Courts below, 
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should have directed his attention to the 
question whether the defendants did or 
did not possess the right of residence claimed 
by them as against the plaintiff and should 
have decided the case from that point of 
view. The Local Government, however, does 
not ask us merely to criticise the decision 
of the Commissioner, but also to express an 
opinion as to what would be a suitable order 
for them to make on the case asit stands. 
It seems to us that, although the judgment 
of the Commissioner is open to question on 
the ground already suggested, it is not a 
decision with which the Local Government 
should interfere. There is first of all the 
question of ses judicata, which the Commis- 
sioner has not dealt with at all. The decision 
of the Courts below on this point was chal- 
lenged in the petition of appeal to the Com- 
missioner; but it was challenged in very 
general terms. Now the finding of the frst 
Court and of the lower Appellate Court on 
this point was that the buildings in suit in 
the present case bad formed part of the 
subject-matter of the previous litigation 
between the same parties and tbat they form- 
ed part of the property over which the 
plaintiff was given possession as a result 
of that previous litigation. Unless this 
finding could be disturbed, the legal con- 
sequences deduced from it by the Assistant 
Commissioner and by tho Deputy Commis- 
sioner would certainly follow, and the defend- 
ants would be debarred from setting up in 
the present case a claim toa right of resi- 
dence which should have been rut forward, 
if at all, as part of their answer to the plaint- 
ifs claim in the former suit. Now the 
decision of the Deputy Commissioner on this 
point, being the finding of a Court of first 
appeal, could only be challenged in second 
nppeal by showing that it was based upon 
a misinterpretation of documents. There 
was no plea to this effect, and it does not 
_appear that any attempt was made to show 
that the Deputy Commissioner’s finding had 
been arrived ab on any misinterpretation of 
the pleadings, or the decree, or the dakhal- 
nama issued in favour of the plaintiff in 
the former suit. 

The next question is as to whether, on the 
facts stated and found, these buildings cculd 
possibly be treated as appurtenances to the 
tenaut-holding of the defendants. ‘The 


INDIAN OASES. 


[1916 


reasons given by the Assistant Commissioner 
and endorsed by the Deputy Commissioner 
for their findings on this point are certainly 
open to criticism. In all the cases in which 
tenants have been allowed possession of 
particular buildings on the ground that they 
are appurtenances to their tenant-holding, 
it will be found that the buildings in ques- 
tion had been oceupied during the existence 
of the tenancy with the consent, express or 
implied, of the proprietor. The present case 
is quite a different one. The tenancy of the 
defendants came into existence on the exe- 
cution of the sale-deed by which their pro- 
prietary rights in village Mandua Khera 
passed to the plaintiff, and on the execution 
of that very sale-deed the buildings, now in 
suit, ceased to be their property and became 
the property of the plaintiff. They have 
never occupied them as tenants with the 
consent of their proprietor; but on tke con- 
trary the plaintiff has been fighting hard to 
obtain actual and effective possession of these 
buildings ever since he became entitled to 
doso. The matter admits of being stated 
from-yet another point of view. By the sale- 
deed, which is the basis of the plaintiff's 
title, the defendants conveyed to him the 
buildings, now in suit, along with the soil 
on which they stood. They did not purport 
to reserve to themselves a right of residence 
in any of the buildings so conveyed, 
or any right of user in respect of the same. 
If they intended to derogate from their own 
grant and reserve to themselves some sort 
of right in respects of the buildings purport- 
ing to be sold, they should have -made this 
apparent in their sale-deed. They did, as it 
stands, create in favour of the plaintiff a 
right to actual physical possession over 
these buildings. That right is unqualified, 
unless it can be shown that it is- limited or 
qualified by the operation of Statute Law. 
Now the law does create in favour of the 
defendants a statutory right in respect of 
their former sir lands, namely, the right to 
occupy the same as ex-proprietary tenants; 
but itis not suggested that the buildings, 
now in suit, are situated on Jand which was, 
at any time, part of the sir of the defendants. 
The transfer, therefore, in respect of these 
buildings, and of the land on which they 
stand, is not limited in any way by the 
operation of the Statute which created the 
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ex-proprietary holding. The defendants 
have no more right to occupy these out- 
buildings now, and to claim to treat them 
as appurtenances to their holding, than an 
ordinary tenant would have to seize upon a 
piece of land belonging to his landholder in 
defiance of the latter’s objections to build a 
cattle shed on it, and then to claim a right 
to the use and occupation of that land on 
the ground that the cattle-shed was a 
necessary appurtenance to the enjoyment 
of his  tenant-holding. The defendants 
appear to have suggested in the Courts below 
that they were entitled to special consider- 
ation in this matter because the plaintiff, in 
seeking to deprive them of the use of these 
buildings, was trying to make it impossible 
for them to continue to cultivate their ex- 
proprietary holding, and was virtually 
endeavouring to bring pressure to bear 
upon them with a view to compelling them 
to surrender the holding. It is worth while 
to point out in this connection that, if the 
defendants’ case be that it is absolutely 
necessary for them to have certain huts or 
sheds in which to keep their cattle and store 
their agricultural implements within the 
bonndaries of village Mandua Khera, they 
would be perfectly entitled to set apart 
some convenient plot of land appertaining 
to their sir holding for this purpose and to 
construct thereon the necessary buildings. 

On the whole case, therefore, our answer to 
the Local Government's reference is that we 
would not recommend any interference with 
the order of the Commissioner. We 
the plaintiff is entitled to his costs of the 
proceeding in this Court. 

Reference answered, 





ALLAHABAD HIGH COURT. 
Civic Revision Petition No, 49 or 1915. 
July 13, 1915. 

3 Present:—Mr. Justice Chamier. 
JHUNNI LAL AND ANOTHER-—PLAINTIFFS—- 
APPELLANTS 
versus 
Tae BOMBAY, BARODA ann CENTRAL 
INDIA RAILWAY COMPANY AND 
ANOTHER— Derexrayts— 


RESPONDENTS, 
Railway Company -— Consignment under r'sk-nrte 
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form H—Loss—Wilful neglect — Company, liability of. 

The plaintiffs delivered certain bags of potatoes 
to the B.' B. and C. I. Railway to be carried toa 
station on the G.I. P. Railway under a risk-note 
form H. The bags were duly carried to the junction 
station of the two Railways and were put into an 
empty waggon belonging to the G. I, P. Railway. 
They should have been transhipped at another station, 
but it was not done and they were carried to some 
other station where they remained unnoticed for 
sometime. Thereafter they were sent to their des- 
tination and as they were found to be in a stinking 
condition, they were sold bhy public auction without 
any notice to the plaintiffs or their agents, etc. On 
a suit by the plaintiffs: 

Held, that the Railway Authorities were not guilty 
of wilful neglect within the meaning of the risk-note. 
fp. 266, col. 2.] 

Civil revision from an order of the Judge, 


Small Cause Court, Farrukhabad. 


Mr. Gulzart Lal, for the Appellants. 
Dr. Sundar Lal, for the Respondents. 


JUDGMENT.—This isan application for 
revision of a decree passed by the Court of 
Small Canses at Farrukhabad. The facts 
found are that on March £6, 1913, the plaint- 
iffs delivered 75 bags of potatoes to the 
Bombay, Baroda and Central india Railway 
at Farrukhabad, fo be carried to Hinganghat 
on the Great Indian Peninsula Railway and 
there delivered to the consignors or to their 
order. The bags wereduly carried to Khandwa 
Junction, where they were put intoan empty 
waggon belonging to the Great Indian Pe. 
ninsula Railway. They should have been 
taken out of this waggon or the 
waggon taken off the train at the 
Wardha Junction. But this was not done and 
the bags were carried on to Nagpur where 
they remained unno iced by the Railway 
Auttorities from April 8 to April 25. When 
the bags were discovered they were despatch- 
ed from Nagpur and reached their destination 
at Hinganghat on April 28. On examination 
at Hinganghat they were found by the Rail- 
way Authorities to bein a stinking condition. 
They were sold by public auction on April 29 
for Rs. 80. No previous notice was given to 
_the plaintiffs or their agents or to any person 
in possession of the railway receipt by the . 
Railway Authorities. The goods were earried 
under what is called risk-note form H, 
under which in consideration of the 
consignment being charge at a special 
reduced or cwner’s risk rate the consignors 
undertook to “hold the Bombay, Baroda and 
Central India Railway Administration, and al] 
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other Railway Administrations working in 
connection therewith over whose Railways 
the goods might be carried in transit from 
Farrukhabad to Hinganghat, harmless and 
free from all responsibility for any loss, 
destruction or deterioration of or 
damage to the consignment from any 
cause whatever except for the loss of tle 
complete consignment or of one or more com- 
plete packages forming part of the consign- 
ment due either tothe wilful neglect of the 
Railway Administration or to theft by or due 
to the wilful neglect of its servants.” The 
remainder of the risk-note is not material for 
our present purpose. The Judge of the Small 
Cause Court, as I read his judgment, was of 
opinion that there had been a-loss of 
the complete consignment within the 
meaning of the risk-note; but that such 
loss was not shown to be due to the 
wilful neglect of the Railway Administration 
or itsservants within the.meaning of the 
visk-note, and that even if the damage to 
or deterioration of the goods could be held to 
have been-due to their wilful neglect, the loss 
of the complete consignment was not due to 
such neglect but was due to the sale of the 
goods without notice to the plaintiffs. The 
learned Judge gave the plaintiffs a decree for 
Rs. 170-10-0, the amount paid by them to 
the railway on accouut of freight, being of 
opinion that there had been a total failure of 
consideration and he also gave them a decree 
for Rs. 30, the amount realized by the sale of 
the goods. In suppori of this application for. 
revision itis contended that there was a loss 
of the complete consignment within the mean- 
ing of the risk-note and that that loss was 
dueto the wilful neglect of the Railway Ad. - 
ministration or its servants. On behalf of the 
Railway itis contended that the word loss 
in the passage underlined above means dis- 
appearance and not damage of any kind. lif 
this contention is soundit is clear that the 
claim against the railway was rightly 
dismissed, for the goods did not disappear 
owing to the neglect, wilful or otherwise, of 
the Railway Administration or its servants. 
Assuming, however, in favour of the 
plaintiffs that the word loss bears the 
meaning attributed to it by the Court below, 
Tam still of opinion that the Railway Adminis- 
tration is protected by the risk-note. It has 
been found by the Court below, and 1 think 
rightly found, that the failure of the Railway 
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Authorities to tranship the bags at the 
Wardha Junction was due to a mere mistake. 
There is nothing to show that the Railway 
Authorities intentionally or purposely omitted 
to tranship the bags and, therefore, it is impos- 
sible to hold that the Railway Authorities were 
guilty of wilful neglect within the meaning 
of the risk-note. It would bea misuse of 
language to describethe action of the Railway 
Authorities in selling the goods without notice 
as wilful neglect. They committed a wrong 
for which they might,no doubt, be held 
responsible, but it is impossible to hold that 
in selling the gocds they were guilty of wilful 
neglect. Iam, therefore, of opinion that the 
Railway Authorities are protected by the risk- 
note. This application is dismissed with 
costs. 2 


Application dismissed. 


MADRAS HIGH COURT. 
First Civir, ApreaL No. 62 or 1913. 
March 2°, 1916. h 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Phillips. 
Tus SECRETARY or STATE ror INDIA 
in COUNCIL - Derenpant—APPELLANT 
VEVSUS . 
RAJAH or VENKATAGIRI—PLAINTIFF — 


RESPONDENT. 

Madras Regulation XXV of 1802, ss. 4, 12, 13, 
scope and applicubility of —Sannad granted to xemindar 
at time of Permanent Settlement—Liability to pay 
permanent peishcush—Zeminday, rightof — Government, 
whether can resume inams or levy fresh assessment—Dect- 
sion in previous suit proceeding on two grounds —Res 
judicata—Lrror in law, effect of. 

Section 4 of Regulation XXV of 1802 is not intend- 
ed to restrict the full power of alienating all classes 
of land revenue which Government has obtained under 
various treaties. It is largely declaratory and ex- 
planatéry of the position which zemindars were to 
occupy under the sannads that were to be granted to 
them. [p. 270, col. 2; p 271, col 1; p. 274, col. 1.] 

The provisions of sections 12 and 18 of the Regula- 
tion, prohibiting a zemindar from resuming or fixing 
a new assessment on certain classes of inams without 
the consent of Government and providing for the 
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imposition of a fresh assessment on the zemindari where 
such assent was granted, must be construed as confined 
to cases in which, pursuant to the policy enunciated 
in section 4, these inams had been reserved and not 
taken into account at the settlement of the land tax. 
[p. 271, col. 2; p. 274, col. 1.] 

Fe edanta v. Kanniyappa, 9 M. 14, distinguished. [p. 
272, col. 2.] 

When the matter in issue in a subsequent suit 
was directly and substantially in issue in a previous 
suit and was finally heard and decided between the 
parties, the subsequent suit is barred by res judicata 
notwithstanding the fact that the decision in the pre- 
vious suit proceeded on twogrounds. [p. 272, col. 2.] 

Peary Mohun Mukerjee v. Ambica Churn Bando- 
padhya, 24 0. 900, followed. 

The decision of a competent Court on a question ‘of 
mixed law and fact cannot be ignored as res judicata 
on the ground thatit is erroneousin law. [p. 272, 
col. 1; p. 274, col, 2.] 

Se ee Prosad Singh v. Ram Khelawan Singh 
Thakur, 15 Ind, Cas, 911; 15 O. L. J. 684, followed. 

Tho Permanent Settlement sannad granted to the 
Zemindar of Venkatagiri fixed the annual contribution 
of the zemindar, w hich was declared never to be liable 
to changes under any circumstances and to be “the 
permanent annual demand of Government on yonr 
zemindari” Tho pormanent peishcush was declared 
to be “exclusive of all lands and russwms heretofore 
appropriated to the cost of the Police establishment.” 
Further, the grantee, kis heirs, snecessors and assigns 
continuing to perform the requisite stipulations and 
to fulfil the duty of allegiance were authorised to hold 
the zemindari at the permanent assessment mention- 
edin the sannad. On the zemindar suing for a 
declaration that tie Secretary of State for India in 
Council had no right to resume or assess to public 
revenue inams or lakhiraj lands situated within the 
zemindari: ` 

Held, that subject to the rights of the inamdars, the 
zemindai was entitled to hold the inam lands under 
the terms of the grant subject to the payment of 
the permanent peishcush and that Government had no 
right to levy any fresh assessment in respect of them. 
[p. 269, col, 1.) 

Appeal against the decree of the District 
Court of Nellore in Original Suit No. 10 
of 1910. 

The Government Pleader, for the Appel- 


lant. 

Mr. L. A. Govindaraghava Aiyar (with him 
Messrs. A. Krishnaswamt Atyar and S. Fara- 
dachariar), for the Respondent. 


This appeal coming on for hearing on 
the 28th and 29th February and the Ist 
and -3rd March 1916, respectively, and 
having stood over for consideration till 
this day, the Court delivered the following 


JUDGMENT. 

Watts, O. J.—This isan appeal from a 
decree of the District Judge of Nellore 
declaring that the defendant, the Secretary 
of State for India in Council, is not entitled 
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to resume or assess to public revenue 
tnams or lakhiraj lands, other than village 
service nams enfranchised under Madras 
Act II of 1294, within the Venkatagiri 
Zemindart, or to any reversionary right in 
such #nams, and restraining the defendant 
and his officers from holding any investigation 
into such nams and dealing with them 
under the Inam Rules or resuming and 
assessing them to public revenue. The 
main questions in the case were, whether 
these nams were included in the grant 
to the plaintiff’s predecessor by the sannad 
Exhibit C, dated 24th August 1802, whether, 
if so, the grant was invalid as opposed 
to the provisions of Regulation XXV of 
1202, and lastly, whether in any case the- 
question was not res judicata in favour of 
the plaintiff. The circumstances which led 
up to the grant of the sannad Exhibit 
C are clearly stated in the judgment of 
the District Judge and appear more fully 
from the report of Mr. Stratton, Collector 
of the Western Poligars Peislicush, dated 
lth July 1801, (Exhibit BS) and the 
proceedings of the Special Commission 
(Exhibit B22) of the 12th August 1802. 
The proposals of the Special Commission 
were accepted by Government and sannads 
were issued to the plaintiff's predecessor 
and three other zemindars on 24th August 
1802. 


Briefly the facts were that the zemdndars 
of Venkatagiri, Salahasti, Bommarazupolliem 
(as the Karvetnagar Estate was then called) 
and Sidapore had held their estates under 
tke Nawabs subject to the payment of a 
light peishcusù which, however, was liable 
to enhancement by the exaction of nuzzers 
and subject to the further obligation of 
maintaining a large military force. The 
treaty with the Nawab of 1792, by which 
the management of the revenues of the 
Carnatic was assigned to the Company, 
contained a provision restraining the Com- 
pany from raising the pezshcush of these 
Poligars. 


In Exhibit I, dated 4th September 1799, 
the Government of Madras addressed a 
letter to the Board of Revenue in which 
they announced their intention of introducing 
a Permanent Settlement with the zemindars 
whem it was intended to «constitute pro- 
prietors of their estates as far as practicable 
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on the same principles as had been adopted 
in the Permanent Settlement of Bengal in 
1798, and directed the Board to prepare 
the necessary materials for effecting sach 
settlements. On this, Mr, Stratton, then 
Collector of the Western Poligars Peisheush, 
presented to the Board of Revenue a 
report, dated 14th July 1801, which supplied 
all the materials asked for the purpose 
of introducing the Permanent Settlement 
into these four zemendaris and contained 
full information as to the various classes 
of nams to ba found therein. These 
inams he divided into six classes, two of 
which, the amaram and kattubadi, he stated 
were mostly held on conditions of military 
service and were resumable by the zemindar 
at pleasure, while the others, which include 
those with which we are now concerned, 
were resumable only for sufficient reason 
(paragraph 13). It is important to note 
that in paragraphs 94 and 95 he distinctly 
raised the question how such nams were 
to be dealt with. This report was considered, 
not by the Board of Revenue, but by a 
Special Commission presided over by a 
member of the Government, which in Exhibit 
B22, dated 12th August 1802, submitted 
proposals to the Governor-in-Council for 
the settlement of these zemindaris. They 
began by showing that the 
the military dependants of the zemindars 
was incompatible with the introduction of 
order and civil Government (paragraph 
16) and proceeded to submit a proposal 
for the commutation of the military service 
on lines laid down in paragraph 31 and 
the following paragraphs. In the case of 
Venkatagiri the addition of the military 
expenses of the zemindar would have 
increased the petsheush from pagodas 21,673 
to pagodas 1,48,996; but as the zemindar 
would not be able at once to avail himself 
of the revenues from the amaram and 
kattubadt lands which had been granted 
on military service, it was proposed to fix 
the total payment in respect of petshcush 
and military contribution at pagodas 1,20,000 
and to reduce this still further to pagodas 
J,11,508 as compensation for the revenue 
arising from sayer, spirits and salt which it 
was the intention to retain under the adminis- 
tration of the Company. The future pezshcush 
was thus arrived at by taking the old peshenush, 
pagodas 21,673, and adding a contribution 


existence oÊ. 


for the abolition of military service. This, as 
pointed out in paragraph 37, was very 
different from the system generally adopted 
of fixing the petsheush at two-thirds of the 
gross revenues of the zemindari, which 
would have increased the future peishcush 
tn pagodas 1,62,849. The proposals of the 
Special Commission thus covered the case 
of the amaram and kattubadi inams, but said 
nothing as to the other classes of imams to 
which Mr. Stratton had called. attention. 
It may, however, be taken that if the Special 
Commission had considered that these énams 
ought to be reserved they would have said 
so. The Government of Madras in Exhibit 
E, dated 24th August 1802, adopting in full 
the proposals of the Special Commission 
resolyed that the military services of the 
Western Poligats should be commuted for an 
equivalent in money and that tlie amount 
of the equivalent should be as proposed by 
the Special Commission. Effect was given 
to thé decision of Government in the four 
sannads which were drawn up bearing the 
same date, and it is on the construction of 
these sannads that the question before us very 
largely turns. h 

The sannad in paragraph 3 fixed the annnal 
contribution of the zemzndar, including the 
equivalent for the military service and the 
established feishcush, at pugodas },11,058, 
which was declared never to be liable to 
changes under any circumstarices and to be 
“the permanent annual demand of 
Government on your ‘zemindari.” The 


. permanent yershcush was declared to be 


exclusive of the revenue for salt, sayer and 
abkari, “exclusive of all lands and russums 
heretofore appropriated to the cost of the 
Police establishment.” In paragraph 14 it 
was stated that the foregoing conditions 
contained an abstract of the obligations 
and duties of the grantee and the rights 
which he had acquired; and in paragraph 
15 the grantee, his heirs, successors and 
assigns continuing to perform the above 
stipulations and to fulfil the ‘duty of 
allegiance were authorised to hold the 
zemindart of Venkatagiri at the permanent 
assessment mentioned in the sannad, The 
inam lands in question in this suit form 
part of the zemindari, and not having been 
excluded, as were the Police lands, appear 
to meas a matter of construction to have 
passed under the grant, and I think that, 
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subject to the rights of the znamdars, the 
zemindar is entitled to hold them under the 
terms of the grant, subject to the payment 
of the permanent pzishcush, and that 
Government has no right to levy any fresh 
asséssment in respect of them. I may 
mention that in the judgment, Hxhibit U2, 
of Sir Charles Turner, C. J., and Muthusawmi 
Aiyar, J., in Second Appeal No. 974 of 1881 
it was held with referenze to one of the 
ether sannads issned on the same day and 
in identical terms that zzams of this nature 
are resumable by the zemindar. 


There is also every reason to believe that 
the omission to reserve these imams in the 
sannad was deliberate, Mr, Stratton’s 
proposals must have been under consideration 
of the Special Commission presided over by 
a member ‘of the Madras Government at 
the same time that the provisions of the 
Permanent Settlement Regulation, Regulation 
XXY of 1802, were under the consideration 
of the Madras Government, which passed it 
on July 13th, some six weeks before the 
is-ue of the sannad. As regards the reserved 
articles of revenue, section 4 followed closely 
the provisions of the Bengal Regulation of 
1793, but whereas section 8, Article VII (3), 
of the Bengal Regulation, printed in Exhibit 
1, only reserved “lands at present alienated 
and paying no public revenue which have 
been or may be proved to be held under 
illegal and invalid titles,” in Madras Regala- 
tion XXV of 1862, section 4, the reservation 
is made, not only as regards these lands 
under the name of “lakhiraj lands or lands 
exempt from the payment of public revenue”, 
but also as regards “all other lands paying 
only favourable quit-rents”, words which 
cover the imams now in question. Though 
the sannad does not in terms allude to Regula- 
tion XXV of 1802, yet the similarity of the 
provisions of the sannad and of the Regula- 
tion and the close correspondence between 
the language of section 5 of the sannad 
relating to reservations with that part of the 
Regulation, section 4, which deals with the 
reservations in question, make it clear to my 
mind that the framers of the sannad had the 
provisions of the Regulation before them; 
and this‘is made even clearer by reference 
to Exhibit SS}, the saxnad issued to the 
zemindar of Bangarupalayam, on the same 
day, in which, though Regulation XXV of 
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1802 is not expressly referred to, the language 
of the reservation clause closely follows the 
language of section 4 of the Regulation and 
expressly reserves lakhiraj lands and lands 
held on favourable quit-rent, the quit-rent of 
which is alone included in the settlement. 


The correspondence which passed at the 
time of the grant, Exhibits D, E, F and BI, 
suggest that this exceptional method of deal- 
ing with these four zem2idaris was dictated 
by reasons of policy, as the Government were 
anxious to secure by peaceable means the 
disbandment of the military forces of the 
szemindurs at the earliest opportunity, and 
Exhibit Bl, the report of the Special Com- 
mission in the following month, shows the 
great satisfaction which was felt when this 
was accomplished. 

It is then said that supposing this to be the 
effect of the sannad, it was opposed to the 
provisions of Regulation XX V and so invalid, 
In answer to this it was contended that it is 
not shown that Regulation XXV of 1802 was 
in force when the sannad was issued. In 
Clarke’s Regulations it is stated to have 
been passed on the 13th July 1802, but it 
is contended that that only means that it was 
passed by the Madras Government on that 
day, and that it did not come into force until 
it was promulgated, which I suppose means 
published. The Regulation was made by 
the Governor-in-Conncil under the powers 
conferred upon him by 40 Geo. III, C. 79, 
section 11, to make regulations for the Pro- 
vincial Courts and Councils in the same 
manner as had been provided by 37 Geo. 
HI, C. 142, section 8, for Bengal. This 
power must be distinguished from the power 
to make regelations for the Presidency Towns 
affecting the law administered in the 
Supreme Court, which was conferred in 
Bengal by 13 Geo. ILI, C. 63, section 36, 
and in Madras by 47 Geo. IFJ, Sess. 2, C, 68, 
section 1, both of which required the Regula- 
tions to be approved by the Supreme Court. 
Power to make Regulations for the Provincial 
Courts and Councils without the approval of 
the Supreme Court was expressly conferred 
in Bengal by 21 Geo. III, C. 70, section 23, 
and recognized in 33 Geo. III, O. 52, and in 
the exercise of these powers a body of Regula- 
tions was framed in Bengal, one of which, 
Regulation XLI of 1793, prescribed the 
method in which Regulations shuuld be made 
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and passed. The main provisions of this 
Regulation were embodied in the Act of 37 
Geo. IIT, C. 142, section 8, the provisions of 
which were made applicable to Madras by 
40 Geo. III, C. 79, section 11, and under the 
powers so conferred the first thing tho 
Madras Government did was to reproduce 
Bengal Regulation XLI of 1793 as Regula- 
tion I of 1802. Under section 8 of the Act of 
37 Geo. III, C. 142, the Regulations were to 
be registered in the judicial department and 
formed into a regular Code and printed with 
translations, and all Provincia? Courts were 
required to regulate their decisions by such 
Regulations. 

By Regulation I of 1802 passed under 
these powers, the Regulations were to be 
recorded in the judicial department and 
then framed into a Regulation and printed 
and published as thereafter directed. I do not 
think the conditions imposed by the Act 
of 1797 were intended to be conditions pre- 
cedent to the coming into force of the Regula- 
tion, as, if that had been the case, Parlia- 
ment would have said so explicitly as in the 
Acts of 1773 (13 Geo. III, C. 63, section 
-36) and 1807 (47 IGeo. JI, section 2, C. 68, 
section 1), 


As regards Regulation XXV of 1802, it 
seems to me to be the proper inference that 
the provisions of Regulation I of 1£02 as to 
recording itin the judicial department and 
framing it into a Regulation were complied 
with before it was passed, because I take it 
that it was passed as recorded on July 13th, 
1802, in its present form, which is that of a 
Regulation. As regards the other provisions 
as to printing and distribution, I do not find 
anything in Regulation I which postpones the 
coming into force of a Regulation until they 
have been complied with, A reference to the 

‘Bengal and Madras Regulations passed under 
the Acts already mentioned shows that the 
daté on which the Regulation was passed is set 
out in each case in the heading, and that 
ordinarily there is no provision in the body 
of the Regulation as to when it was to come 
into force; and, whereas the date of passing 
is given in each case, the authorised editions 
of the Regulations do not assign any date 
of promulgation as distinct from passing. 
The inference appears clear to my mind that 


the Regulations were intended to come into 


force, unless it was otherwise provided, as 


from the date of passing. The case of 
D'Souza v. Wronght.n (1) did not decide 
that a Regulation only came into force when 
promulgated, but that the provisions of a 
particular Act of Parliament limiting the 
jurisdiction of the Court of Requests as re- 
gards military officers did not apply to cases 
before the passing of Bengal Regulation XX 
of 1825 which promulgated those provisions. 
It must, therefore, be taken that Regulation 
KKV of 1802 was in force on the 24th 
August 1802 when the sannads were issued, 


Here I may observe that both the District 
Judge of Nellore and the Subordinate Judge 
of Chittoor, in the case which is the subject 
of another appeal (Appeal No. 138 of 1913), 
have held that the provisions of Regulation 
XXV of 1802 do not apply as the sannad 
was not issued under that Regulation. It 
is quite true that the Regulation is nos 
mentioned, but if it had come into force, as 
I have held, at the date when the sannad 
was granted, ib seems to me that its pro- 
visions as far as applicable were binding on 
Government and that it had no power to 
disregard them and this, though it was the 
same body, the Governor-in-Council, that 
passed the Regulation and issued the sannad, 
as Regulation made by Government under 
statutory authority in its legislative capacity, 
would be binding on it in its executive 
capacity. 

This brings us to the most important 
question in the case whether, supposing 
the terms of the sannad to be clear, Govern. 
ment is at liberty to disregard them on the 
ground that they are in contravention of the 
provisions of Regulation XXV of 1802, sec- 
tions 4, 12 and 18. In view of the recogni-« 
tion for nearly a century of the rights 
which are now challenged I think this 
objection should be very clearly made 
out. It is said in the first place that 
section 4 restricts Government from alien- 
ating any of the reserved. articles of 
revenue therein mentioned. The section, 
however, merely recites that Government 
had reserved these articles of revenue, and 
provides that the permanent assessment of 
the land tax should be made exclusively of 
them. -I do not think that it was “intended 
by this section in any way to restrict the full 


(1) (1827) 4 Beng. S, D, A, 225, 
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power of alienating all classes of land 
revenue which Government had under the 
treaty of. cession with the Nawab and the 
provisions of the Act of 1793, by which the 
government and administration of the Presi- 
dency were vested in the Governor-in-Council. 
The section appears to me to have been enacted 
alio inturtu and like some other parts of the 
Regulation to be largely declaratory and 
explanatory of the position which the zemin- 
dars were to occupy under the sannads that 
were to be granted to them. In paragraph 14 
of the present sannad it is stated that it con- 
tains an abstract of the obligations and duties 
of the grantee and of the rights he had acquir- 
ed, and this, I think, correctly describes the 
object with which the Regulation was framed 
and the sannads issued. This accounts for the 
express reservation in section 4 and in the 
sannads of salt and saltpetre, sayer, abkari and 
profession taxes. These reservations were 
not legally necessary, as a right to levy these 
taxes would not pass under the sannads 
granted in this or other cases, as held with 
regard to one of these sannads in Vedanta v. 
Kanniyappa (2), where it was held by the 
Full Bench that the settlement effected under 
the Regulation was a settlement of land 
revenue aud not of taxes such as moturfa, 
etc. 

As, however, zemindars had been accustomed 
to levy them it was thought right to make it 
plain that they had been reserved, and it 
was considered necessary to do the same with 
regard to particular articles of land revenue 
which it was proposed to reserve, and to enact 
as to all of them that the permanent assess- 
ment of the land tax should be made exclu- 
sively of them. This seems to me to amount 
to a provision that the reserved articles of 
revenue should not be taken into account in 
arriving at the amount of the land tax which 
the zemindar was to pay, and not to mean 
that these articles were not to be taken into 
account when they were not reserved but 
granted to the zemindars. In the case of the 
present sannads it is admitted that the 
amaram and katiubadt tnams, which come 
within the provisions of section 4 equally 
with the nams now in question, were 
granted to the zemindar, and it is also 
clear that. they were taken into account 
in the permanent assessment of the 


(2) 9 M. 14. 
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land tax, but it has not been suggested 
that this involved any contravention of the 
provisions of section +. Full effect may, I 
think, be given to section 4 by holding that it 
was not intended to affect the power of 
Government to alienate the reserved articles, 
if so minded, but only to secure that the 
zemindar should not be assessed on what was 
not granted to him. It may, no doubt, be said 
that this follows from the reservation, but it 
must be remembered that the main object of 
passing the Regulation in this form and 
issuing the san»ad was to make things plain 
to the zemindar and to guard against any 
sort of misunderstanding, however unreason- 
able. In this view the effect of section + was 
to obviate misunderstandings and to enable 
the zemindar to object to the reserved articles 
being taken account of in‘fixing his peishcush. 
It cannot, I think, have been the intention of 
the Governor-in-Council in his legislative 
capacity to pass a self-denying ordinance 


depriving himself of the power which 
he -possessed to deal with the reserved 
articles of revenue in such a manner 


as might be necessary in the public interest. 
At the time the Regulation was passed, 
Government, one of whose members was 
onthe Special Commission. must have been 
aware of Mr. Stratton’s proposal that amaram 
and kattubadı mams should not be reserved 
in the case of these zemindaris. I cannot 
think that in enacting section + Govern- 
ment intended to debar itself from giving 
effect to this proposal, or that when it did 
so shortly after the passing ofthe Regula- 
tion it considered that it was infringing the 
law which it had just euacted. 


Similarly I think that the provisions of 
sections 12 and 18 prohibiting the zemdndar 
from resuming, or fixing a new assessment 
on certain classes of ¿nams without the 
consent of Government, and providing for 
the imposition of a fresh assessment on the 
zemindar where such assent was granted, 
must be construed as confined to cases in 
which, pursuant to the policy enunciated in 
section 4, these ¢nams had been reserved 
and not taken into accountat the settle- 
ment of the land tax. These sections provid- 
ed a- procedure by which these reserved 
tnams could be resumed by the zemindar and 
included in tho zemindart in consideration of 
an addition to the peishcush payable by 
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the z2mindar and are, I think, inapplicable to 
cases where Government had not reserved 
but parted with its right to these items of 
land revenue in favour of the zemindar. 
They proceed, in my opinion, on the footing 
that the land revenue in question had bean 
reserved and was at the disposal of Govern- 
ment, and were not intended to-apply to 
eases where Government had parted with 
the right, so as to enable it to derogate 
from its grant. The question of the effect 
of sections 12 and 13 has an important bear- 
ing on the case, as it is in respect of inams 
of the nature mentioned in the sections 
that adeclaration issought. The result of 
holding them applicable would be not to 
entitle Gevernment to resume the inams 
but to prevent the zemindar from resuming 
them without the ċonsent of Government, 
and to make him liable to be assessed on 
them when resumed. 

The next question is whether the case 
is res judicata by virtue of the decree of 
the Provincial Court of Nellore in Original 
Suit No. 13 of 1818, Exhibit G. That suit 
was brought by the Collector on behalf of 
Government against the Zemindar. of 
Venkatagiri for the recovery of two 
villages in the zemindarz which the defendant 
had “sequestered”, which the context shows 
means resumed. Theznams inquestion appear 
to have been of the character specified in sez- 
tion 12 of the Regulation. It was averred in 
the plaint that the accounts showed that 
these villages were excluded when the kist, 
that is to say, the permanent assessment 
was fixed; that there were sannads to prove 
that they were regularly exempted lands not 
included in the jumma of the Venkatagiri 
Zemindart; and that the zemindar had 
consequently no right to sequester them. 
For the defence it was alleged that the claim 
was contrary to the Regulation and the per- 
manent sannad and that the lands had been 
properly resumed by the zemindar. 


The Court were of opinion that the cause 
of action was not distinctly laid, as the 
terms under which the villages had been 
granted by the defendant’s father were not 
set ont, nor had the sannad granting 
them been produced in Court. In the absence 
of this sannad they considered that there 
was not sufficient evidence to prove that 
the villages sued for were granted under 
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an invalid title or that they were illegally 
resumed by the defendant. 

They proceeded to observe that the 
defendant had filed his sannad from Govern- 
ment, the one now in question, and other 
dovuments which were more than suffi- 
cient to invalidate the plaintiffs claim and 
aftér considering these documents concluded 
as follows:—‘ In the opinion of the Provincial 
Court the reservation to Government of the 
right of resuming lahkiraj lands having 
been also specially omitted in the permanent 
cowle (the sannad) granted to the defendant, 
the plaintiff has no right whatever to the 
two villages sued for, and the Court 
accordingly disallow his claim, dismiss his 
suit and award that he shall pay all costs 
as follows.” Thus the suit was expressly 
dismissed on the ground that Government 
had no right whatever to the two 
villages by reason of their being lakhiraj 
once. The question clearly raised by the 
suit was whether lakhivaj villages were 
reserved to Government, and the decree was 
that they were not and that Government had 
no right whatever to the villages sued for. 
This appears to me to bea “decision that 
the revenue of lakhiruj villages generally 
was not reserved to Government under the 
sannad and that Government had novright 
to resume them. 


The objections have been taken in the 
lower Ccurt and here as to this issue being 
to any extent res judicata. It is said 
that the suit was dismissed on two grounds 
and that, therefore, neither of these grounds 
is res judicata. I agree with the District 
Judge that the substantial ground on which 
the suit was dismissed was that Govern- 
ment had no right to the lands; and that even 
if the suit was decided on two grounds that 
would not dispose of the plea of res judicata, 
This is in accordance with the decision in 
Peary Mohun Mukerjee v. Ambica Ohurn 
Bandopadhya (3), which was followed in 
Mallishert Ileath Vasudevan Nambudin v. 
Kovoor Ohathath Kannan Nambiar (4). Lastly, 
it is‘said that the decision was not res gudicata — 


because it was erroneous in law, and 
Parthasaradt Ayyangar v. Chtnnakrishna 
(3) 24 0. 900. 


(4) 4M. L. 'T. 90, 


Vol. XXXV] 


INDIAN CASES. 


273 


SECRETARY OF STATE V. RAJAH OF VENKATAGIRI. 


Ayyangar (5), Venku `v, -HMahalinga (6), 
Mangalathammal v. Narayanswami Atyar 
(7), Natesan. Chetty v. Vengu Nachiar 
(8) and Batj Nath Goenka v. Pudmanand 
Singh (9) were cited. On the other side 
we were referred to Aghcre Nath Mukerjee 
v. Kamini Debi (10), where the question is 
elaborately discussed by Mookerjee, J.. and to 
Mohamaya Prosad Singh v, 
Singh Thakur (11) and Badar Bee v, 
Habib Merican Noordin (12), where it 
was held that where a Will had been construed 
in a suit between the parties, that construc- 
tion, even if erroneous, was binding on 
them in a subsequent suit relating to pro- 
perty not involved in the original suit. Fol- 
lowing this decision, I do not think that 
the decision of a competent Court on such 
a question as the right of Government to 
resume mams in zemtndaris, which involves s0 
many considerations, can be said not to be res 
judicata on the ground that it is erroneous 
in Jaw. In Mohamaya Prosad Singh v. 
Ram Khelawan Singh Thakur (11) the 
question was as to the effect of a parwana 
or sannad in the light of the Bengal 
Regulations and it was held that a decision 
on this point in a previous suit, even if 
erroneous, ‘would be res judicata between 
the ~partiés. i 


The appeal is dismissed with costs payable 
in three months. - 


Pariis, J.—I agree with the learned 
Chief Justice in the conclusions at which 
he has arrived and need add but little to 
what he has said. From the correspondence 
that took place before the issue of the 
sunnad (Exhibit C) to the plaintiff’s pre- 
decessor-in-title, J think it is. quite clear 
that Government was not effecting a mere Per- 
manent Settlement 'of land revenue, but was 
‘acting with an eye to the political situation. 


(5) 5 M. 304, 

(6) 11 M. 398. 

(7) £0 M. 461; 17 M. L. J. 250. 

(8) 3 Ind. Cas. 701 33 M. 102; 20 M. L., J. 20; 6 M. 
L. I’. 313. 

(9) 14 Ind. Cas. 124; 39 C. 848; 16 C. W. N. 621; 16 
0. L. J. 154. 

(10) 6 Ind. Cas. 554; 11 C. L. J. 461. 

11) 15 Ind. Cas. 911; 15 C. L. J. 684. 

(12) (1909) A. C. 615; 78.L. J. P. C. 161; 101 b. T. 

161. b 
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Ram Khelawan. 


The zemindar of Venkatagiri was a powerful 
neighbour, who commanded the services of 
a considerable number of military retainers, 
and whenit became necessary to abolish this 
military service Government had to consider 
carefully the action to be taken. As a 
result of careful enquiries, it was decided 
to enhance the zemindar’s peishcush, because 
in future he would be relieved of his 
obligation to furnish troops and the conse: 
quent expense, but the enhancement ordered 
was considerably less than the whole cost 
of the military establishment. A further 
deduction was made on account of the 
reservation by Government of the revenue 
arising from “ sayer, spirituous liquors and 
salt.” This reservation is clearly set oul 
in the saunad, but inams are not reserved. 
Admittedly two classes of inums, amaram and 
katlubadi, were granted to the zemindar and 
his right to resume these has not been 


. disputed. 


Mr. Stratton in his report (paragraph 94 of 
Exhibit B5) distinctly raises. the question 
of reserving the other zxums, and conso- 
quently the omission to reserve them in the 
sanna? must have been deliberate. From 
tbe calculation adopted in fixing the 
final peishcush itis clear that the pedshcush 
was not fixed with reference merely to the 
assessment. The former fixed pedshcush, which 
was very small, was merely enhanced bya 
portion of the military expenses of which the 
zemindar would in the fature be relieved, 
This, I think, shows that the settlement 
partook somewhat of a political character and 
was not merely based ona consideration of 
revenue. 

The only question that raisus any difficulty 
in this case is whether Government, in issuing 
a sannad which included the graut of the 
mame, ached ultra vires by reason of the provi» 
sions of Regulation XX V of 1802. In section 
4 of that Regulation itis recited that 
Government had reserved to itself the entire 
exercise of its discretion in continuing or 
abolishing, among other things, the revenue 
included under the head of lakitraj lands and 
all other lands paying only favourable quit- 
rents, and that consequently this source of 
revenue and others should be excluded in 
making the permanent assessment of land tas. 
This appears to me to bea provision protect- 
ing the interest of the zemindar, in that it 
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ebars the Government from calculating land- 
tax on certain articles of revenue. I can see 
nothing in the section which debars Govern- 
ment from exercising its sovereign right to 
make a grant of lakhiraj lands. Government 
by the Regulation reserved to itself the right 
of abolishing or continuing such a source 
of revenue, but it did not debar itself 
from making a grant of such revenue. It 
was obviously the intention of Government 
to grant the znams to plaintiff, for otherwise 
the reservation would bave been made, as 
was done ir the case of other sannads 
issued at the same time. There is yet a 
further question whether under sections 12 
and 13 of the Regulation plaintiff is 
precluded from resuming ‘inuams except 
with the ‘consent of Government, and under 
certain conditions. These sections are more 
definite than section 4 and I have some 
doubt as to whether they are applicable 
here, but on careful consideration I agree 
with the learned Chief Justice’s conclusion 
that these sections are only applicable when 
inams have been reserved by Government 
in accordance with section 4, This appears 
to be the only reasonable interpretation, 
for otherwise the zemindar would be unable 
to resume them without the sanction of 
Government, and would thus be in much 
the same position as regards these znams, 
whether they had been granted to him or not. 
The provisions of these two sections are not, 
therefore, applicable to plaintiff’s grants. I 
am strengthened in this opinion by the 
admitted rights of the zemindar in regard to 
the amaram and katitubadi inams. Plaint- 
iff’s contention that the inams had been 
granted to him was upheld by the Provincial 
Court in 1882, and no appeal was fled by 
Government, apparently because it was then 
realised that such a grant had been intended 
to be made, as appears from Exhibit K, a 
letter from the Board of Revenue to Govern- 
ment in 1823, . 

Government having acquiesced in this 
interpretation of plaintiff’s rights for over €O 
years, I should like to be very clearly satisfi- 
ed that the grant was ultra vires before accept- 
ing such a conclusion. Inthe view, however, 
that 1 take of section 4 of Regulation XXV 
of 1802,I am not at all satisfied that the 
grant is wlira vires. The decision in Vedanta 
y. Kanniyappa (2) that the eemindar could 
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not levy muhtarafa, although it was not 
specially excluded in bis sennad, does not 
help us much in this case, fon the Judges who 
decided that case were very careful to dis- 
tinguish muhtarafa (which is a tax) from 
land revenue. i 

As regards the question of res judicata it 
appears from the judgment of the Provincial 
Court that Government’s suit to set aside 
the resumption by the zemindar of the 
villages of Poodi and Periavattam was dis- 
missed on the ground that “the reservation 
to Government of the right of resuming 
lakhiraj lands having been also specially 
omitted in the permanent cowle granted to 
defendant (7. e., the zemindar) the plaintiff 
(i. e., Government) has noright whatever to 
the two villages sued for”. This is a distinct 
finding as between the two parties that 
Government had no right to two specific 
lakhiaj villages in plaintiff’s zem¢dndari on the 
grourd that they had been granted to the 
zemindar. These two villages are included 
in the present plaint schedule A, and it is not 
suggested that they stand on a different foot- 
ing to the other suit nams. The right of 
Government to resume the plaint inom lands 
is, therefore, res judicata between the parties. 
The question of whether a prior decision can be 
ignored as res judicata, because it is erroneous 
in law, has been elaborately discussed by 
Mookerjee, J., in Aghore Nath Mukerjee v. 
Kamini Debi (10) and I agree with his conclu- 
sion that it is only decisions on questions of 
pure law that can be so treated [wide also 
Mohamaya Prosad Singh v. Ram Khelawan 
Singh Thakur (11)]. In this case the ques- 
tion is one of mixed law and fact and con- 
sequently I hold that it is res judicatu, 


I accordingly concur in the order proposed 
Appeal dismissed. 


Vv. R P. 
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ALLAHABAD HIGH COURT. 

Srame Rererence IN SECOND APPEAL 
No. 1266 or 1914. A 
February 12, 1916. 

Present:—Mr. Justice Tudball. 
NIHAL SINGH anp ANOTHER—PLAINTIFES— 
APPELLANTS 
Versus 
SEWA RAM AND OTHERS—DEFENDANTS — 


RESPONDENTS. 

Court Fees Act (VII of 1870), s. 7, cl x (a)— 
Specific performance—Possession of property claimed 
in addition to execution and registration of sale-deed— 
Court-fee.} 

A suit for the specific performance of a contract 
to sell in which the plaintiff seeks to force the vendor 
to execute and register a sale-deed and also to hand- 
over possession of the property should be stamped 
only under clause x (a) of section 7 of the Court 
Fees Act. [p. 277, col. 1.] 


Stamp Reference made on the report of 
the Taxing Officer. 

FACTS of the case appear from the fol- 
lowing réport of the Stamp Officer:— 

Stamp Officer’s report:— 


“This appeal arises out of the following 
cireumstances:— Defendant No. 2 owned a 
certain share oub of zeménduri property in 
Mauza Barauli, pargana and district Mainpuri. 
He collusively executed a sale-deed in favour 
of his wife defendant No. 3. Defendants 
Nos. 2 and 3 entered into a contract with the 
plaintiffs to sell the aforesaid property and 
for the completion thereof took Rs. 100 from 
plaintiff No. 2 and, having purchased a stamp 
paper, executed a sale-deed on the 9th of 
February 1910. But as a sale-deed had 


been obtained by defendant No. 1, 
of which the plaintiffs came to knew 
‘afterwards, defendant No. 2 neither 


signed nor made his wife, defendant No. 3, 
sign the sale-deed. The plaintiff No. 2 
sent a notice to defendant No. 2 on the 24th 
of May 1910, asking him to complete the sale- 
deed within 15 days. Defendant No. 1 who 
"had full knowledge of the said contract 
induced defendant No. 2 and obtained from 
him asale-deed onthe Sth of June 1910. 
Although the plaintiffs tried their best to 
stop the completion and registration of the 
sale-deed, yet the sale-deed was eventually 
executed by defendant "No. 2 in favour of 
defendant No. 1 in order to cause loss to the 
plaintiffs in spite of the knowledge and in- 
formation of the aforesaid contract between 
the plaintiffs and defendants Nos. 2 and 3. 
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On the facts briefly stated above the plaintiffs 
asked for the following relief:— 

After completion of a sale-deed by defend- 
ants Nos. 2 and 3 possession over the pro- 
perty in suit be awarded to the plaintiffs 
as against the defendants and Rs. 2,800, out 
of Rs. 2,900, the amount of consideration 
which is ‘still in the plaintiffs’ possession, be 
awarded to the right person, Rs. 100 having 
been paid already. 

The suit was valued for purposes of juris- 
diction at Rs. 2,900, and for payment of 
Court-fee at Rs. 350, five times the Govern- 
ment revenue, and a Court-fee of Rs, 26-4 
was paid on the latter valuation. 

The plaintiffs’ suit having been dis- 
missed by both the Courts below, they have 
come up to this Court in second appeal 
putting the same valuation and paying the 
same Court-fee as in the Courts below. 

Itappears to me that this suit embraces 
two reliefs, one for specific performance of the 
contract of sale governed by section 7, clause 
x (a), of the Court Fees Act, and the other 
for possession of the property governed by 
section 7, clause v (b), ofthe Actand if the 
above view is correct, separate Court-fee 
must be paid on both the reliefs on the 
authority of the ruling in Krishnasame v. 
Sundarappayya (1). This being so, a Court- 
fee of Rs. 170 is payable on the relief for 
specific performance of the contract of sale 
on the amount of sale consideration, 7. e.n 
Rs. 2,900, and a Court-fee of Rs. 26-4 is 
payable in respect of the relief for possession 
of the property on Rs. 350, five times the 
Government revenue. In alla Court-fee of 
Rs. 196-40 is payable on the plaint. 
A Court fee of Rs. 26-4 having been paid, 
there is, therefore, a deficiency of Rs. 170 on 
the plaint, and the same amount is due in the 
lower Appellate Court and this Court. 

Total deficiency due from the plaintiffs- 
appellants for all the three Courts is Rs. 510.” 

Appellants’ Vakils’ objection: — 

“I donot accept the report of the Stamp 
Reporter. The Court-fee has been rightly 
paid. See Madan Mohan Singh v. Gaja Prosad 
Singh (2). The case in Krishnasami v. 
Sundarappayya (1) has no application. 
The suit is in substance one for possession.” 

Taxing Officer’s report:— 


“The plaintifs appellanta i in the Court of 
(1) 18 M. 415; 5 M. L 
(2) 11 Ind. Cas. 228; ia O. te. 189, 
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first instance sought to compel the defend- 
ants Nos. 2 and 3 to complete a sale-deed 
with them and thereafter they sought to be 
put in possession of the property in suit on 
payment of the sum of Rs. 2,800 after deduct- 
ing Rs. 100 already paid. The suit was 
valued for purposes of jurisdiction at 
Rs, 2,900, and for payment of Court-fee at 
Rs. 350, being five times the Government 
revenue, and a Oourt-fee of Rs. 26-4 was 
paid on the latter valuation. 

The plaintiffs’ suit having been dismissed 
both by the Court of first instance and by 
the lower Appellate Court, they have some 
up to this Court in second appeal asking that 
the decree of the lower Courts be set aside 
and their suit decreed. They have put the 
same valuation on the appeal and are paying 
the same Court-fee as in the two Courts below. 

It is quite clear from a perusal of the 
plaint in the.Court of first instance that the 
plaintiffs desire (a) specific performance of 
the contract of sale, viz., the completion of a 
certain sale-deed and (6) possession of the 
property in suit. 

The proper Court-fee on (a) according 
to section 7, clause x (a) of the Court Fees 
Act is an ad valorem Court-fee on the amount 
of the consideration; the Court-fee on (b) is 
governed by section 7, claase v (b), and is 
payable on five times the. Government revenue. 

It would appear quité clear that this snit 
embraces these two reliefs, and separate Court- 
fees must be paid on both. The stamp 
reporter quotes a ruling in Krishnasami v. 
Sundarappayya (1). ae 

This is not of great help as the case 
cited only shows that in a somewhat similar 
case the vendee sued (1) for the specific 
performance of the contract of sale and (2) 
for possession. On the other hand, the 
learned Counsel for the appellants, who 
disputes the stamp reporter’s report, refers toa 
ruling in Madan Mohan Singh v. Gaja Prosad 
“Singh (2), where the Calcutta High Court 
has held that where the plaintiff not only 
seeks for specific performance of a contract 
of sale but also asks that the defendant may 
be compelled to execute a conveyance and to 
deliver possession of the property to him, the 
suit is in substance one for possession of the 
property and should be valued under section 
7, clause v, of the Court Fees Act, according 
to the value of the subject-matter. 
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This Court has not published any ruling 
on the subject and I am in some doubt as to 
whether this Court will follow the ruling of 
the Calcutta High Court, As Taxing Officer 
I am of opinion that two separate Court-fees 
are payable on the claim for specific perform- 
ance of the contract of sale as well as on the 
claim to ba put in possession of the property 
in dispute. 

If the Court holds this view to be correct 
there is a total deficiency due from the plain- 
tiffs-appellants for all the three Courts of 
Rs. 510. 

The learned Counsel will have an 
opportunity of arguing his case before the 
Bench hearing the appeal. Lay before that 
Bench for orders.” 

Dr. Tej Bahadur Sapru and Pandit Kazlas 
Nath Katju, for the Appellants. 

Mr. A. E. Ryves, Government Advocate, for 
the Crown. 


JUDGMENT.—This matter comes up 
before me on the report of the Stamp Officer. 
The facts are simple. The plaintiffs brought 
a suit onthe following allegations:—Defend- 
ants Nos. 2 and 3 contracted to sell to them 
certain zamindart property for the sum of 
Rs. 2,900. Of this sum Rs. 100 was paid 
as earnest money. The defendants Nos..2 
and 3, however, failed to carry out their 
contract, but instead, they executed a sale- 
deed in favour of defendant No. 1. The 
defendant No.1 had full knowledge of the 
contract between plaintiffs and the defend- 
ants Nos. 2 and 3. The plaintiffs, therefore,’ 
ask for specific performance of the contract 
including possession of the property. The 
Court-fee paid inthe Courts below was that 
calculated under section 7, clause v, of the 
Court Fees Act, če., as in a suit for posses- 
sion of land. A second appeal having been 
preferred by the plaintiffs in this Court the 
Stamp Officer is of opinion that the plaintitfs 
should pay Court-fees not only under 
section 7, clause v, but also under gestion 7, 
clause x. Thisis contested by the plain- 
tiffs-appellants. As stated by a Bench of 
this Court in Muhi-ud-din Ahmad Khan v. 
Majlis Rai (3), the suit is in substance one 
for specific performance of a contract and 
falls prima facie under section 7, clause x, 
of the Court Fees Act. J bave no hesitation 


(3; 6 A. 231; A. W, N. (1884) 42. 
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in accepting this as the true solution of tbe 
case, for one simple reason viz, when 8 
vendor contracts to sell, he contracts, as 
laid down in section 55 of the Transfer of 
Property Act, to execute a proper conveyance 
of the property to the buyer, tender it to him 
for execution ata proper time and place on 
payment of the amount due in respect of the 
price. He also contracts to give to the buyer 
or such person as he directs such possession of 
the property as its nature admits. The plaint- 
iffs in the present case are clearly seeking to 
enforce the contract of sale and they also 
seek to force the vendor to do that which 
he is bound todo under that contract, i.e., 
to execute and register a sale-deed and to 
hand over possession of the property. The 
subsequent transferee is also made a party 
under the terms of section 27 of the Specific 
Relief Act and the two reliefs can be 
enforced as agairst him by the plaintiffs. 
The suit, in my opinion, is in substance 
and in form a suit for specific performance 
of a contract and the Court-fees must be 
paid in accordance with clause x of section 
7 of the Court Fees Act. 

In the present case the Court-fees calculat- 
ed under that section amount to Rs. 170. 
The Court-fee already paid is Rs, £6-4. The 
memorandum of appeal in this Court is, 
therefore, deficient by the difference between 
the two sums. There is also an equal 
deficiency due from the same plaintiffs for 
each of the Courts below. They will, there- 
fore, have to make good the deficiency for 
all three Courts. I allow six weeks within 
which to make good the deficiency for all 
the Courts. 


Order accordingly. 


LOWER BURMA CHIEF COURT. 
SPKCIAL Crvit Seconp Appran No. 220 
or 1915. 

March 23, 1916. 
Fresent:—Mr. Justice Twomey. 
MAUNG PO KYAING— APPELLANT 


VETSUS 


MAUNG PYI—Responpvent. 
Louer burma Land and Revenue Act (II of 1°76), 
sy. BG, SAB—‘Clarms’, ‘disputes’, meaning of— Dispute 


Oasks, 277 


between culfivators regarding land occupied for pur- 
poses of cultivation—Jurisdiction of Civil Court, 

The word ‘claims’ in section 55B of the Lower 
Burma Land and Revenue Act relates only to claims 
against Government and the word ‘disputes’ in the 
said section does not include disputes between one 
cultivator and another in regard to land occupied for 
purposes of cultivation. With regard to such suits, 
therefore, the jurisdiction of the Civil Court is not 
ousted by section 56 of the Act. 


Maung Naw v. Ma Shwe Hmat, 30 Ind. Cas. 772; 
8 Bur. L. T. 191; 8 L. B. R. 227, referred to. 


Mr. Robertson, for the Appellant. 


JUDGMENT.—This was a suit for pos- 
session of a piece of paddy Jand, the plaintiff 
alleging that the land belonged to him and 
that the defendant had wrongfully dispos- 
sessed him. The District Court has held that 
the suit was barred asthe jurisdiction of 
the Civil Court was ousted by section 56, 
Lower Burma Land and Revenue Act. This 
decision is clearly erroneous according to 
the ruling in the Full Bench case Maung 
Naw v. Ma Shwe Hmat (1). It was explain- 
ed in that case that the word “claims” in 
section 55B relates only to claims against 
Government and that the word “disputes” 
in section 55B does not include disputes 
between one cultivator and another in regard 
to land oecupied for purposes of cultivation, 
as In the present case. 

There has been no appearance for respond- 
ent and the appeal has been heard ev 
parte, 

The appeal is allowed. The decree of the 
District Court is set aside and the case is 
remanded to that Court fora fresh decision 
on the merits. The ecsts of this appeal 
will follow the final result. A certificate 
will be granted to the appellant for the 
recovery of the amount of the Court-fee 
on the memorandum of appeal under section 
13, Court Fees Act, 1870. 


Appeal allowed; Case remanded. 


1) 30 Ind. Cas. 772; 8 Bur. L. 1.193; 8 L. B. R. 
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PUNJAB CHIEF COURT. 
MISCELLANEOUS Seconp Crvit APPRAL 
No, 3346 or 1915. 

April 1, 1916. 

Present:—Mr. Justice Rattigan. 
GANGA RAM AND OTHERS— DEFENDANTS — 

APPELLANTS | 
Versus 
SARDARA, son or NIHAL—P tatntirr, 
SADRA, son or GHURBA—Derenpant— 


RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 10—Suit 
for pre-emption—Deed of sale wrongly describing pro- 
perty sold-—-Subsequent rectification—Starting point of 
limitation. 

A sale-deed wrongly described the land sold, but 
at mutation the parties admitted the mistake and 
agreed that other khasra numbers had been intended 
to be sold and mutation was accordingly granted 
as regards the land comprised in these numbers. 
Plaintiff then sued to pre-empt the sale alleged by 
him to have taken place on the date when ‘the order 
sanctioning mutation was passed: 


Held, (1) that the mere fact that the subject- 
matter of the sale was by an error of the patwari 
stated differently in the deed could not alter the true 
nature of the transaction; [p. 279, col. 1.] 


(2) that limitation began to run from the date of 
the sale-deed itself and notfromthe date of the 
mutation. [p. 279, col. 1.] 


Miscellaneous second appeal from the order 
of the District Judge, Hissar, dated the 25th 
of August 1915, reversing that of the 
Subordinate Judge of the 2nd Class, Hissar, 
dated the 28rd of January 1915. 


Mr. Nanak Chand, for the Appellants. 
Mr. Habibullah Khan, for the Respond- 
‘ents. 


JUDGMENT.—On the 22nd of Septem- 
ber 1913, Sadra purported to sell 73 bighas 
5 biswas of land, khataunz Nos. 3159 and 3166, 
by registered-deed to Ganga Ram and Sheo 
Ram. On the 28th October 1913, the 
yendor and vendees appeared before the 
Tahsildar in order to have mutation effected 
in favour of the verdees and the Tahsildar, 
ona comparison of the sale-deed with the 
shajra kishtwar, found that the parties had 
entered wrong field numbers in the deed, and 
according to the orders sanctioning mutation 
both parties at once admitted that a mistake 
had been made and that the numbers which 
the vendor agreed to sell and the vendees 
agreed to purchase were 4108, 4109 and 4110. 
Thereupon the Tabsjldar made a note to this 
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effect on the back of the sale-deed and 
granted mutation as regards the land com- 
prised in the three numbers last meniioned. 
According to the Tahsildar's order Sardara 
the present plaintiff, who is a zatldar, was 
present at the mutation proceedings and 
identified Sadra, the vendor. 

On the 27th of October 1914, Sardara 
instituted the present suit in which he claims 
to pre-empt in respect of a sale alleged by 
him to have taken place on the 28th of 
October 1913, when the order sanctioning 
mutation was passed. 


According to the plaintiff afresh sale of 
Nos. 4108, 4109 and 4110 took place on that 
date and is evidenced by the mutation order. 
The vendees plead that the suit is barred 
by limitation, inasmuch as the sale actually 
took place on the 22nd of September 1913 
when the deed of sale was executed and 
registered, and thatthe mere fact that the 
subject-matter of the sale was incorrectly 
described, cannot be regarded as annulling that 
sale, and that the rectification of the mistake 
on the 28th of October did not amount to a 
new or fresh sale. It is admitted on bcth sides 
that the land is in possession of tenants 
and is incapable of physical possession 
and consequently limitation runs, according 
to the vendees, from the 22nd September 
19:3, and according to the plaintiff from the 
28th October 1913. In the former case the 
suit would be barred and in the latter it 
would be within time. The Subordinate 
Judge found against the plaintiff and 
dismissed his suit, leaving the parties to 
bear their own costs. On appeal the District 
Judge held that there was an oral sale on the 
28th October 1913 and that plaintiffs 
claim to pre-empt the three numbers in 
respect of which mutation was granted on 
that date to the vendees, was within 


time. Vendees have appealed to this 
Court and I have heard arguments at 
considerable length on the question in- 
volved. 


Jt appears to me that there was, in point of 
fact, only one sale and that on the 22nd of 
September 1913. When the sale-deed was 
executed both parties were under the 
impression that what was baing sold and 
obtained were the numbara 4108 to 4110. 
That is undoubtedly what the vendor meant 
to sell and if the mutation proceedings 
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correctly represent ‘what occurred, that 
is also what the vendees meant to 
purchase. The mere fact-that the subject- 


matter of the sale was by an error of the 
patwart stated differently in the deed, cannot 
affect the true nature of the transaction, 
for, as pointed out in Cunningham and 
Shephard’s Commentary on the Contract 
Act, at page 89 (9th Edition), “a distinction 
must be made between mistake in the 
intention or purpose of the parties and 6 
mistake. in rendering their intention into 
words.” In the present case the parties 
were both atone as to the subject-matter 
of the sale and the mistake that was made 
was one in rendering their intention into 
words. It is true that Khair Din patwart 
and other witnesses state that the vendees, 
when they appeared before the Tahsildar 
at first, insisted on having mutation effected 
as regards the numbers entered in the deed 
and that it was only subsequently that 
they were induced to give up that claim. 
The order ofthe Tahsildar, however, makes 
no mention of any such claim by the 


vendees. On tbe contrary it suggests that 
both parties immediately admitted the 
mistake. I prefer myself to accept the order 


as more correctly representing the facts, 
especially as I notice that the District Judge 
does not base his conclusion upon the fact 
that vendees did not at first admit that any 
mistake had been made. 

The result then is that, in my opinior, 
there was only one sale of the property and 
that this took place when the sale-deed was 
executed on the 22nd of September 1913. 
Upon this finding the plaintiff's suit is 
clearly barred, and I, accordingly, accept 
this appeal and dismiss the plaintiff’s suit. 
Plaintiff must pay. costs of this hearing. 


Appeal accepted. 
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ALLAHABAD HIGH COURT. 
Crviu Revision Petition No. 121 or 1915. 
February 12,19 6. 

” Present:—-Mr. Justice Piggott and 
Mr. Justice Walsh. 
PARBHU NARAIN SINGH, KASHI 
NARESHI—-PLAINTIFF— APPLICANT 
VErSuUsS 
HARBANS LAL—Derenpant — 


Opposites Party, 

Agra Tenancy Act (If of 1901), ss. 4, 167, 180—~ 
Suit for rent—Denial of tenancy—Appeal, second, to 
District Judge—Revision—A pplication to High Court, 
maintainability of —Jurisdiction—Civil Procedure Code 
(Act V of 1908), s. 115. 

The.plaintiff sued the defendant for rent under 
section 102 ofthe Agra Tenancy Act in the Court 
of the Assistant Collector of the 2nd class describ. 
ing the deféndant as a tenant at fixed rates of the 
land in suit. The defendant pleaded inter alia that 
the relationship between the parties was not of 
landlord and tenant within the meaning of the 
Tenancy Act. The Collector, on appeal, held that the 
land in dispute was not land let or held for 
agricultural purposes within the meaning of the 
words in the Tenancy Act and thatthe suit as brought 
was not maintainable. The District Judge, on recond , 
appeal, agreeing with the Collector dismissed the 
suit, On an application for revision to the High 
Court: 

Held, per Piggott, 7.~{(1) That the application could 
not be brought within the.four corners of section 115 
of the Civil Procedure Code, 1908; [p. 231, col. 2.] 

(2) that the High Court had no jurisdiction to 
entertain the application in view of the last clause 
of section 167 of the Agra Tenancy Act. [p. 282, 
col. 1. 

a Walsh, J.—The decision of a District Jndge 
given by way. of an appeal froma Rovenus Court 
is a decision vf a Civil Court and is, therefore, subject 
to.revision. [p. 282, col. 2.] 


Civil revision from an order of the District 
Judge, Benares. 


Mr. Gokul Prasad (with him Dr. Sundar 
Lal), for the Applicant. 
Mr. Peary Lal Banerji, for the 


Opposite 
Party. ° ; 


JUDGMENT. 


Piggott, J.—This wasa suit for arrears 
of rent. The defendant was described as a 
tenant at fixed rates of the land in suit and 
was sued for rent of the same under section 
102 of the Agra Tenancy Act (Local Act TI 
of 1901), the suit being of the description 
referred to in Serial No. 2, Group (A), of the 
Fourth Sehedule to the said Act. The 
amount claimed being a small one, the suit 
was instituted in the Courtofan Assistant 
Collector of the Second Class. The defend- 
ant pleaded that the relationship between 
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the parties was not that of Jandlord and 
tenant within the meaning of the Tenancy 
Act, that he did not owe the plaintiff rent 
for the land in question, and he also put the 
plaintiff to proof of the amount of the rent 
claimed. The Assistant Collector found in 
favour of the plaintiff on all the issues raised 
and decreed the claim. ‘There was an ap- 
peal to the Court of the Collector, and there 
the Collector came tothe conclusion that the 
land referred to in the plainét was not land 
which is let or held for agricultural purposes, 
within the’ meaning of the definition con- 
tained in section 4, clause (27), of the Tenancy 
Act. From this he concluded that any money 
which mightor might not be due from the 
defendant to the plaintiff on account of the 
use or occupation of this land could not 
fall within the definition of “ront” 
contained in the next succeeding clause of 
the same section. He held, therefore, that 
. the suit as brought was not maintainable, 
and he dismissed it. A second appeal lay 
nnder the law to the Court of the District 
Judge, and the plaintiff appealed to that 
Court accordingly. The District Judge took 
substantially the same view of the questions 
involved as the Collector had done, and 
dismissed the. appeal. The plaintiff has 
brought the matter to this Court in revision, 
and a number of questions of considerable 
interest and importance have been 
fully argued before us. In so far as it 
is apparently desired by the plaintiff to 
make of the present a sort of test case for 
the determination of the various points of 
law which have been argued before us, I 
can only say that it isunfortunate that what 
it is desired to make a test case should be 
laid before this Court in the exercise of its 
revisional jurisdiction. The result is that 
the questions of law upon which our decision 
is invited are necessarily complicated and 
overshadowed by the further question, whe- 
ther the application is really one which can 
fairly be brought within the narrow compass 
of the provisions of section 115 of the Code 
of Civil Procedure. 


A point not expressly taken in the applica- 
tion to this Court, but about which something 
was said inthe course of argument, must, 
I think, be at once cleared out of the way. 
It was said that the decision of the learned 
District Judge amounts to a decision that 
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the plaintiff has no cause of action’ maintain- 
able against the defendant, either in a Reve- 
nue or in a Civil Court. It would seem 
that, before the District Judge disposed of 
the appeal, it was -suggested to him that 
in the event of his agreeing with the Collec- 
tor onthe point of law raised; the proper 
course for him to adopt would be, not to 
affirm the order dismissing the suit, bnt to 
substitute for it an order returning the plaint 
to be-presented to the Court in which the 
suit should have been instituted, reference 
being made to the provisions of Order VII, 
rule 10, of the Code of Civil Procedure. I 
do not wish to express myself too ‘strongly 
on this point, lest my words should be quoted 
as authority for any general proposition 
as to the impossibility of returning for pre- 
sentation to a Civil Court a plaint filed in the 
Revenne Court; but I certainly agree with 
the District Judge in the present case that an 


_order under Order VIT, rule 10, of the Code 


of Civil Procedure could not with propriety 
have been passed. The plaint as drafted 
was instituted in the proper Court, namely, 
in the Court ofan Assistant Collector. If 
that particular plaint had been presented to 
any Civil Court, it would at once have been 
held that it disclosed no cause of action 
maintainable in a Civil Court. The question 
whether the plaintiff has or has nota cause 
of action against the defendant maintain- 
able in a Civil Court, as for instance, by way 
ofa suit for rent payable by a lessee toa 
lessor, or a claim for damages for the use 
and occupation of the plaintiff’s land, isa 
matter which has not been determined one 
way or the other by the litigation now before 
us. 


Tf this point be pnt on one side, it seems to 
me that we have not before us a case in 
which this Court can be called upoñ to ex- 
ercise its revisional jurisdiction. The learned 
District. Judge did not refuse to entertain 
the plaintiff's appeal to his Court. He took 
that appeal into his consideration and he 
decided the question of law on which the 
Collector had differed fromthe Assistant 
Collector. He came tothe conclusion that 
whatever money might or might not be 
due from the defendant to the plaintiff on 
account ef the former’s occupation of the land 
in suit, it was not rent within the meaning 
of that term as defined in Act Iof 1901. 
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That was a questioun of law which the 
District Judge was bound to determine on 
the pleadings before him, and which he has 
determined with reference to the evidence 
on the record and to the pleadings of the 
parties. The propriety or otherwise of his 
decision seems to me to depend very largely 
upon a question of evidence. The decision 
turns on a remark in the judgment of the 
District Judge to the effect that there is no 
reliable evidence to prove that this land was 
originally let for agricultural purposes. 
What the District Judge, no doubt, meant to 
say was that there seemed to him no reliable 
or satisfactory evidence with regard to what 
passed ` between the parties to the suit, or 
their predecessors-in-title, at the time when 
this land was originally leased by one party 
to the other. „There is, however, certain evi- 
dence on the record which perhaps deserved 
to be considered by the learned District 
Judge as bearing on this point. The plaintiff 
has brought on the record copies of extracts 
from village .papers, some of which at any 
rate are alleged in argument before us to 
be taken from the last revision of records 
of the Benares district prior to the commence- 
ment of the present Tenancy Act (Local Act 
II of 1901). Itis contended that in these 
records the defendant is shown as holding 
the land in suit as a fixed-rate tenant. There 
has been considerable argument before us as 
to the legal effect of the presumption laid 
down by section 9 of the Tenancy Act; but 
it was conceded that the effect of that section, 
stated at its lowest, is that the entries 
made regarding such tenures at the time of 
the last revision of records must be presumed 
to have been correctly made at the time. It 
seems to me, therefore, that the District Judge 
had before him a piece of evidence to the 
effect that the defendant was at one time a 
tenant at fixed rates in respect of the land 
in suit. Apparently, to the mind of the 
learned District Judge, this does not suggest 
any Inference that the land must have been 
let to the defendant, or to his predecessor- 
jn-title, for agricultural purposes. The 
difficulty which seems to me to lie in wait 
for Courts, if they refuse to draw such a 
presumption, is that they may find that they 
have to deal with a suit against a defendant 
who isa fixed-rate tenant of certain land by 
reason of the unrebuttable presumption laid 
down in section 9of the Tenancy Act, bnt 
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who is nevertheless not liable to pay “rent” 
within the meaning of the definition in sec- 
tion 4,and who cannot be sued for rent 
under section 182 ofthe same Act. This 
anomaly could certainly be avoided if the 
Courtsare prepared to accept the fact of the 
defendant’s being recorded asa fixed-rate 
tenant as raising at least a presnmption that 
the land had been let for agricultural pur- 
poses. On this ground the decision of the 
learned District Judge seems io me open to 
criticism, and I have thought itright to 
express this view as the point was very 
fully and ably argued out before us. I 
remain, however, of tke opinion that the 
present application cannot fairly be brought 
within the four corners of section 115 of the 
Code of Civil Procedure. From my point of 
view the utmost that can be said is that 
the District Judge has declined to draw from 
a piece of documentary evidence on the record 
an inference which might perhaps have been 
drawn from the same. Nevertheless the 
question whether the land in suit in the 
present case was or was not agricultural 
land within the meaning of the definition in 
section 4, clause 2, of the Tenancy Act was 
one which the learned District Judge had 
jurisdiction to determine, and in this 
particular case he had jurisdiction to deter- 
mine it without a right of appeal being allow- 
ed to the dissatisfied party. There was no 
appeal against his decision even on the ground 
of an error of law suchas would justify a 
second appeal in cases where such appeal 
is permissible. Ido not think it can fairly 
be held that the District Judge declined to 
exercise jurisdiction in the present case, or 
acted with material irregularity in the 
exercise of his jurisdiction. On this ground 
alone I would dismiss the present application. 

Having said this much, it seems to me at 
least doubtful whether I oughtto refer at all 
to another question which was argued at 
length and with much ability, namely, the 
question whether aù application for revision 
from an order passed by the District Judge 
in a second appeal determined by him under 
section 180 of the Tenancy Act is entertain- 
able at all by this Court. I desire, however, 
to place it on record that, after fully con- 
sidering the arguments which have been 
addressed to us, and admitting that the point 
is one of considerable diffizulty, I am, as at 
present advised, of opinion that if would he 
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doing violence to the words of the last 
clause of section 167 of the Tenancy Act for 
this Court to entertain the present application 
atall, In my view this Court is a Court 
other than a Revenue Court within the 
meaning of the section above referred to. 
Further, if this Court were to take up the 
present application for revision and interfere 
with the orders passed by the Courts below, 
it would be taking cognizance of the dispute 
or matter in respect of which the present 
suit was brought, The present suit was 
one which was brought, and rightly brought 
in view of the allegations made in the plaint, 
in a Court of Revenue in accordance with 
Serial No. 2,Group (A), of the Fourth Schedule 
of the Tenancy Act. I am of opinion, 
therefore, that the Legislature has excluded 
“the revisional jnrisdiction of this Court from 
a matter of this nature, in spite of the fact 
that section 115 of the Code of Civil Proce- 
dure gives this Court a general power of 
revision over cases decided by a District 
Judge. Ihave not cverlooked the reference 
which was made in argument to the pro- 
visions of section 193 of the Tenancy Act, 
but-I do not think that this section meets 
my objection. In the first place, the section 
on the face of it only refers to the procedure 
in all suits and proceedings under this Act, 
and it does not seem to me that it can be 
quoted as an authority on the question 
whether a revision by this Court would be 
admissible at all. In the second place, 
section 193 only applies to the provisions 
of the Code of Civil Procedure so far as 
they are not inconsistent withthe Tenancy 
Act itself, and these words bring us back 
to the main question I have already been 
discussing. The question is:—Does section 
167 bar the revisional jurisdiction of this 
Court under the circumstances stated? It 
either does, or does not, but if it does 
bar the revisional jurisdiction of this Court, 
that jurisdiction cannot be brought in again 
under section 193, because reference would 
then have to be made to a provision of the 
Code of Civil Procedure inconsistent with 
the provisions of the Tenancy Act. I would, 
therefore, dismiss this application with 
costs. 

Watsu, J.—I agree in the order proposed 
in this case, feeling that circumstances 
prevent the Court from coming to a decision 
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and finally setting at rest one very important 
question argued on both sides, as 
to which if is generally felt that some 
decision by this Court must inevitably at 
some time or another be obtained, and that 
it is desirable to obtain it. The inclination 
of my mind, after hearing the point 
exhaustively argued, is to hold that the 
decision of a District Judge. given by way 
of an appeal from a Revenue Court is a 
decision of a Civil Court and is, therefore, 
subject to revision. I think on the whole 
that in sucha case a revision by the Court 
cannot be said to be “taking cognisance of 
a dispute or matter in respect of which a 
suit or application may be brought in the 
Revenue Court.” It is merely revising the 
judgment of a Civil Court. 

I think there is a danger of: confusing 
two distinct things. The first is whether 
the complaint which is rade to this Court 
of the proceedings of an inferior Court is 
within the revision section; in other words, 
whether revision lies. The second is whe- 
ther under all the circumstances of the case 
the complaint is justified or, in other words, 
whether the revision should be granted. To 
my mind those are two distinct, independent 
questions and unless they are so treated, it 
would be obviously impossible for this Court 
to entertain an application for revision at all 
without being satisfied that it must succeed, 


Now, onthe merits in this case the com- 
plaint was two-fold. It was said, and 
rightly said, that the District Judge had held 
that no action lay. It was also, and in my 
view rightly, said that upon a matter where 
the evidence was in writing and uncon- 
tradicted, he had decided in disobadience to 
section 9of the Tenancy Act. Where two 
complaints of that kind occur, I think there 
is sufficient ground asa general rule for this 
Court to interfere in revision, upon the 
ground that the inferior Court although 
exercising its jurisdiction has acted with 
material irregularity. I find it difficult to say 
what would be a material irregularity apart 
from a question of form, if it does not include 
a decision on uncontradicted evidence in the 
teeth of an Act of Parliament. 

As in this case it is necessary for the appli- 
cant to obtain a unanimous jadgment on all 


points in his favour, nothing is to be gained 


by my dissenting, even if I were dispose] tq 
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do so, from the order proposed. We are 
merely declining on the facts of this case to 
grant the revision ‘application which has 
been pressed upon us. I feel less compnne- 
tion in agreeing to the. order proposed, 
inasmuch as I think that our decision only 
means that there has been no decision -by 
thé Court below or by this Court on any 
question except that specifically raised by 
the form of the: plaint as brought by’ the 
plaintiff in the Revenue Court, and that, in 
our opinion, it is still open to the plaintiff, 


if so advised, to prosecute his claim in the - 


~ Civil Court. 
By THE Court, —The application is dis- 
missed with costs. 


Application dismissed, 


PUNJAB CHIEF COURT. 
First Civiu Arrau No. 277 or 1913. 
January 7, 1914, 
Present:—Mr, Justice Rattigan and 
Mr. Justice Beadon. 
Tue SECRETARY or STATE ror INDIA 
IN COUNCIL— DEFENDANT — APPELLANT 


VETSUS 
NANAK AND OTHERS—PLAINT, ers — 
RESPONDENTS. 4 


Land Avquisition Act (I of 1894), s. 11—Com- 
pensation—Principles on which awarded—Probable 
future use. 

An owner is entitled to have the price of his land 
fixed in reference toits situation and the probable 
use to which it is likely to be put in the near future. 
Ep. 284, col. 1.] | 

- Hira Nand v, Secretary of State, 21 P, R. i905; 
182 P. L. R. 1905, followed. 

Where, therefore, the land in suit was situated near 
a junction of 3 roads at convenient distances from 
the city and the Railway station and the advent of 
the Railway made it a very suitablé site for building 
purposes: 

Held, that in view of the likelihood of its being 
‘used in the near future for building purposes its 
price must be assessed according to the rate of 
building sites. [p. 284, col. 1 ] 

First appeal from the order of the 
Divisional Judge, Hoshiarpur Division, dated 
the 12th November 1912. - É 

The Government Adyocate, for the Appel- 
lant, 
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Bakhshi Sokan Lal, R. B , for the Respond- 
ents. 

JUDGMENT.—A return has now been 
made to this Court’s order of remand, dated 
12th May 1913, and it appears. tbat the 
land owned by Nanak and Bhana, present 
respondents, comprises 16 kanals 18 marlas 
and is banjar kadim. It has been leased for 
10 years from 1904 to Lala Parshotam Lal 
at a rental of Rs. 40 per annum and has been 
used by the latter for purposes of brick- 
making. The learned Government Advocate 
contendsthat a fair valuation of this land will 
be arrived ab if we allow tbe owners a sum 
representing the said rent for 20 years, that 


- isto say, Rs. 800, plus the 15 per cent. thereon 


prescribed by the Act. We are unable 
to accept this contention. A reference to 
the plans “A” and “B” filed by the appel- 
lant shows that this plotis situate just on 
the road which leads from the Railway 
Station to Hoshiarpur city. It is about 
tofa mile fromthe station and about 600 
yards from the city and as pointed out by 
the Divisional Judge, who personally 
inspected the locality, it is excellently 
situated neara junction of 3 roads, while 
the very fact that it has been selected by 
Government as the site for the school is a 
very strong piece of evidence in favour of 
its convenient position. No doubt, it has 
for years past been of no use for agricul- 
tural purpcses and until the arrival of the 
Railway, the owners would probably have 
not been able to let it for purposes other 
than that of brick-making. But even so, 
its situation next toa main road and in 
the immediate vicinity of a thriving town 
would make ita valuable piece of property 
which might, at any time, be sold for 
building purposes, andthe advent of the 
Railway has unquestionably altered the 
state of affairs and enhanced its value. In 
cases of this kind it is a matter of 
some difficulty to arrive at a proper 
valuation of the land, but in the present 
case we have a very valuable piece, of 
evidence to assist us in assessing its market 
value. It appears that plots Nos. 15—21 of 
the land taken by the Government in 
conjunction with the land with which we 
are now dealing (27z., plots Nos. 4, 5, 6, 7, and 
8) were sold separately in 1909to certain 
Chamars by the Jat proprietors; and that the 
prices then paid by the purchasers yaried 
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from Rs. 70 to Rs. 90 for 10 or 11 marlas. 
Labhu, respondent in First Appeal No. 278 
of 1910, gave Rs. 90 for the 10 marlas (plot 
No. 21) purchased by him in 1909; at 
the same time Dhara purchased plot No. 
16 (11 marlas) for Rs.70. Thakur pur- 
chased plot No. 17 (10 marlas) for Rs. 70, 
Puran purchased plot No. 18 (10 marlas) 
for Rs. 80; Gobind purchased 10 marlas 
for Rs. 80; and Ruldu purchased 10 marlas 
for Rs. 90. In other, words, these plots 
were bought at the rates of Rs, 140 to 180 
per kanal, and it is obvious from a glance 
at the plansabove referred to, that their 
situation is much inferior to that of the 
plots with which we are at present 
concerned. We see no reason whatever 
to question the correctness of the facts 
.as stated in the list drawn up by 
the Tahsildar from the entries in the 
mutation registers, and the sales to the 
Chamars took place before the advent of the 
Railway and some 234 years before the pub- 
lication of the Notificaticn under which the 
lands now in question were acquired. In 
view of these facts if woald be inequitable 
and unjast to assess the valie of ‘the respond- 
ents’ land at anything less than Rs. 180 
per kanal—the value at which land less 
favourably situated was selling in 1909, 
and we are, therefore, not prepared to say 
that the Divisional Judge erred in assess- 
ing its value in 1913 at Rs. 250 per 
kanal. 

We do not lose sight of the fact that 
this land has been used for purposes of 
brick-making, and we may take it that it 
has been considerably dug up during the 
10 years that Lala Parshotam Lal has had 
possession of it for that purpose. But 
conceding this, we are still of opinon that the 
advent of the Railway will make it a very 
valuable site for building purposes, situated 
as it is on the main road between the 
Railway station and the city, and we have 
little doubtthat had it not been acquired 
by Government, its probable use in the near 
future would have been for building pur- 
poses [see Hira Nand v. Secretary of State 
(1)]. ‘ 

For these reasons we must dismiss this 
appeal with costs. 


Appeal dismissed. 
(1) 21 P, B. 1905; 132 P, L. R. 1905, 
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CALOUTTA HIGH COURT, 
APPEAL FROM ORIGINAL Decres No. 64 
or 1911. 
Jone 26, 1914. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
BANSIRAM —DEFENDANT—APPELLANT 
VENEUS 
Tar SECRETARY or STATE ror INDIA 
IN COUNCIL AND oranrs— 


RESPONDENTS. 

Fraud, pleading and proof of —Vendor and purchaser 
—lIimitation—Sale, consideration for— Vendor's remedy, - 
when part of consideration not paid-— Hindu widow's 
suit for cancellation of sale on ground of fraud dismissed 
— Effect of dismissal on veversioners—Pardanashin lady 
—Burden of proof. 

A plaintiff impeaching a transaction on the gronnd 
of fraud should distinctly, accurately and specifically 
set forth in the plaint the facts constituting the 
alleged fraud. [p. 286, col. 2.] 

Gunga Narain Gupta v, Tiluckram, 15 O. 533; 15 I, 
A. 112; Gilbert v. Lewis, (1862) 1 De G. J. & S. 88 at 
p. 49; 32 L. J. Ch. 347;7 L T. 541; 11 W. R. 22359 Jur, 
{x s} i87 24. & H. 452; 46 E. R. 15; 187 R, R. 188; 
Clydsdale Bank v. Paton, (1896) A.C. 331; 65 L.J. 
P. C. 78; 74 L. T. 738 and Lawrance v. Norreys, (1890) 
15 A. C. 210 at p. 221; 59 L. J. Ch. 681; 62 L. T. 706; 
38 W. R. 753; 54 J. P. 708, referred to. 

The proof of fraud must be consistent with the 
case set out in the pleadings. When one kind'of 
frand is charged, another kind of fraud cannot, on 
failure of proof, be substituted for it. [p. 287, col. 1.] 

Abdool Hoossein v. Turner, 11 B. 620; 141. A. 11); 
Wilde v. Gibson, (1848) 1 H. L CO. 605; 12 Jur. 627; 9 
E. R. 897; 73 R. R. 191 and Hickson v, Lombard, 
(1866) L. R. 1 H. L. 324, referred to. 


Non-payment of any part of the consideration for 
a conveyance will not, by itself, invalidate the sale. 
The vendor’s right, in such a case, is to recover the 
unpaid balance of purchase-money. [p. 286, col. 2.] 


A plaintiff seeking to avoid the Statute of Limita- 
tion on the ground of fraud must, besides setting 
forth the facts constituting the frand, state the time 
when the fraud was discovered, to enable the defend- 
ant to meet it and the Court to see whether the 
discovery might not have been made earlier. [p. 
287, co's. 1 & 2.} 

Gibbs v. Guild, (1882) 9 Q. B.D. 59; 51 L. J. Q. B. 
313; 46 L. T. 248; 80 W. R. 591 and Vasudeva Padhi 
Khadanga Garu v. Maguni Devan Baksht Mahapatrulw 
Garu, 3 Bom. L. R. 303; 28 I. A. 81; 24 M. 387; 5 C. 
W. N. 545, referred to. 


Where the plaintiff has once established fraud the 
defendant ig bound to show that the plaintiff had had 
clear and definite knowledge of the facts constituting 
the particular frand earlier than the date of the 
alleged discovery and for more than the period 
presoribed for the suit. [p. 287, col. 2.] 

Rahimbhoy Habibbhoy v. Charles Agnew Turner, 2) 
I. A. 1; 17 B. 341, referred to. 

The dismissal of a suit for cancellation of a convey- 
ance by a Hindu widow on the groand that it was 
frandalently bronght about will not affect the reyer- 
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sioners, who are entitled to impeach itas not binding 
on the inheritance in their hands. [p 287, col. 2.] 

The plaintiff, a Hindu widow, sued for cancellation 
of a conveyance executed by her to the defendant, on 
the allegation that the document was not read out and 
explained to her, There was, however, a distinct 
acknowledgment by her in the document that the 
recitals ‘were correct. „At trial, she said that her 
signature was taken on blank sheets which were 
subsequently filled in without her knowledge and 
that no part of the consideration was paid to her: 

Heid, (1) that the burden of proving that the 
recitals in the document were untrue Jay on 
plaintiff; [p. 287, col. 1.] 

(2) that as two distinct theories of fraud were 
set up in the plaint and at trial, plaintiff was not 
entitled to the relief prayed. [p. 287, col. 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, 8rd Court, Patna, dated 
the ZOth November 1910. 

Babu Karunamcy Bose, for the Appellant. 

Babus Ram Charan Mitter and Sris 
Chandra Chowdhury, for the Secretary of State 
for India. 


JUDGMENT.—The plaintiff instituted 
the suit, which has culminated in this appeal, 
for cancellution of a conveyance executed by 
her in favour of the defendant on the 20th 
April 1900, for recovery of possession of the 
property covered thereby, and for incidental 
reliefs. Tbe suit was decreed by the Sub- 
ordinate Judge on the 30th November 1910. 
The present appeal was lodged in this Court 
by the defendant on the 7th March 1911. 
The plaintiff, who was the sole respondent, 
died on the 10th April 1911. As the pro- 
perty in suit originally belonged to the 
husband of the plaintiff, an application was 
made by tbe appellant to bring on the record 
her daughter, who, upon her death, had suc- 
ceeded to the estate as the reversionary heir. 
The daughter, who was an infant, was brought 
on the record, but died before a guardian ad 
litem could be appointed. An application 
was then made to bring on the record one 
Mukund Lal, who claimed to be an agnate 
of the husband of the original plaintiff, and 
the order for substitution was made in due 
course. It subsequently transpired that the 
title of Mukund Lal as reversionary heir 
had been repudiated in a proceeding inthe 
Court below between him and one Moni 
Lal, the husband of the daughter of the 
original plaintiff, in the course of which the 
opinion had been expressed that neither of 
the claimants was entitled to the estate. 
The appellant, by way of caution, next ap- 
plied that the Secretary of State for India in 
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Council might be brought ón the record, on 
the allegation that the property had probably 
vested in the Crown by escheat. This Court 
thereupon directed that the Secretary of 
State be added asa party respondent. We 
have thus at the present moment two 
respondents in this appeal, namely, Mukand 
Lal who has not entered appearance, though 
he claimed to be the reversionary heir of 
the husband of the original plaintiff, and the 
Secretary of State, who is represented by the 
Government Pleader. Inour opinion, the 
Secretary of State should be discharged from 
this appeal. We do not know whether 
the property has actually passed by escheat 
to the Crown. The appellant las invited 
our attention to portions of the evidence 
which, if reliable, would indicate that he 
himself is one of the possible heirs of the 
husband of the plaintiff. There has also 
been no final adjudication upon the question, 
whether the claim put forward by Mukand 
Lalis well founded. Besides this if the 
Secretary of State has taken the property by 
escheat, he may possibly be entitled to 
impeach the transaction on grounds not 
available to the original plaintiff. In these 
circumstances, if would not be right to draw 
the Secretary of Stats into this litigation and 
he is accordingly discharged from this appeal. 
He will in no way be bound by our decision 
in this ‘appeal, which will now proceed as 
an appeal with Mukand Lal as the sole 
respondent on the record. 


The property in dispute belonged admit- 
tedly to Gopinath Das who died on the 6th 
July 1895, leaving a widow, Panchami Dasi, 
the plaintiff in this suit, anda daughter by 
her, Mrigasira, who died on the 4th August 
1911. Itis alleged that he also left a son, 
Jadunath Das, who died in 1896. He had 
a maternal uncle, Balgobind, whose son 
Mukandram is the second defendant in 
this litigation and whose grandson Bansi 


by another son Kanhai is the first de- 
fendant. On the 20th April 1900 the 
plaintiff executed a conveyance in favour 


of the first defendant; the consideration 
consisted of the money due on a mortgage- 
bond given by ber to the purchaser on 
the 25th February 1897 and an additional 
sum paid at the time of the sale; she instituted 
this suit on the llth October 1909 for can- 
cellation of the conveyance un the ground of 


286 
. BANSIRAM V, SECRETARY OF STATE, 


fraud. Hercase may be stated in the words 
used by her in the fourteenth paragraph of 
the plaint: “Both the defendants were 
agents of the plaintiff, and as such they used 
to da her work and as such they got the 
bond, dated the 25th February 1897, andthe 
deed of sale, dated the 28th April 1904, 
signed by her, without making her aware 
of the contents thereof. The contents of tbe 
said deed of sale were not read out and 
explained to the plaintiff. As the plaintiff 
did not getany independent legal advice 
in connection therewith and as she did 
“not get any consideration or execute the 
bond mentioned in the deed of sale, so the 
same is not binding on. her, nor have the 
- defendants acquired any right thereunder.” 
The , plaintiff was subsequently examined in 
support of her claim and she made state- 
ments which not only do not bear out her 
allegation but are self-contradictory and 
cannot be reconciled. She alleged in one 
part of her deposition that she had put her 
signature on blank sheets, which had 
subsequently been filled up without her 
knowledge or consent by the defendants and 
turned on one -occasion into a mortgage- 
deed, and, on another occasion, into a 
conveyance., This is plainly inconsistent with 
the case made inthe plaint, which undoubtedly 
implies that she had executed a conveyance 
though the document was not read over or ex- 
plained to her and-though she had no indepen- 
dent advice in the transaction [Mahomed 
Buksh Khan v. Hosseini Bibi (1)]. But this 
‘theory is weakened, if not negatived, by her 
signatures on the mortgage-bond and the con- 
veyance, which show that she must have been 
acquainted with their nature and contents. On 
the mortgage-bond she wrote with her 
- own hand “this bond for Rs. 1,975 executed 
by me is correst,” and then signed her 
name; | similarly, on the conveyance she 
wrote “this deed of sale which I have execut- 
ed for Rs. 5,000 is true and correct and is 
admitted and ratified by me,” and then 
‘ affixed her signature. Asthere is no doubt 
‘ayvhatever about the genuineness of these 
signatures, the position of the plaintiff was 
clearly ore of grave embarrassment. She 
was consequently constrained to have 
recourse tothe theory that the defendants 


(1) 15 C. 684; 151. A, 81;12 Ind. Jur. 291; 5 Sar, 
P. C. J. 175. 
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were in possession of blank sheets which 
bore her signature, and which they frandu- 
lently filled up as a mortgage-deed and asa 
conveyance. Butthe obvious answer is that 
this was not the specific fraud she alleged 
in the plaint. Inanother part of her deposi- 
tion she asserted that she had not received 
any part of the consideration mentioned in 
the mortgage-deed or conveyanca, but this. 
by itself would not invalidate the sale; for 
if her allegation was true, she might sue 
to recover the unpaid balance on purchase- 
money. The plaintiff, ik seems, was not able 
to ‘make up her mind as to the precise 
ground for cancellation of the conveyance. 
It is obvious that relief might have been 
sought on one of three hypotheses, namely, 
first, that she had signed blank papers, re- 
lying on the representation of the defendants, 
who subsequently filled them up and turned 
them into a mortgage-deed and a conveyance . 
respectively; secondly, that she had put her 
signatures after the documents had been 
engrossed but had acted in reliance on a 
misrepresentation of their true nature by the 
defendants; #hurdiy, that though ‘the docu- 
ments were genuine, no consideration was 
ever paid for either of them. It is unfortu- 
nate for the plaintiff that she does not make 
a consistent case in the plaint, much less 
does she adhere to the case of fraud indicat- 
ed therein; her case does not thus, fulfil the 
conditions essential for success. Two princi- 
ples, it is well settled, are applicable in these 
circumstances. In the frst place, as pointed 
out by the Judicial Committeein Gunga Narain 
Gupta v. Tiluckram (2), where reliance 
was placed upon the observations of Selborne, 
L. C., in Wallingford v. Mutual Society (3), 
when a plaintiff impeaches'a transaction on 
the ground of fraud, the facts which con- 
stitute the alleged fraud must be distinctly, 
specifically and accurately stated; Gilbert 
v. Lewis (4); for, in the language of Fry, J., 
in Redgrave v. Hurd (5), it is only fair- 
play between man and man that the defend- 
ant should know what is charged against 


(2) 15 I. A. 119; 15 C. 588; 12 Ind. Jur. 254; 5 Say, 
P. 0. J. 168. 

(8) (1880) 5 App. Cas. 685 at p. 697; 50 L.J. Q. 
B. 49; 43 L, T. 258; 29 W. R. 81. 

(4) (1862) 1 De G. J. & 8. 38 at p. 49; 32 L. J. Oh. 
341; 7 L. T. 54l; 11 W. R. 223; 9 Jur. (N. 8.) 187; 2 J. 
& H. 452 46 E. R. 15; 137 R R. 138. 

(5) (1881) 20 Oh. D. 1; B1 L. J. Oh, 118; 451. T. 
483; 30 W. R. 251. 
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him [Clydsdale Bank v. Paton (6), Lawrance 
v. Norreys (7).] In the second place, a 
charge of fraud must be substantially 
proved as laid,and when one kind of fraud 
is charged, another kind of fraud cannot, 
upon failure of proof, be substituted for it 
[ Abdool Hoossein v. Turner (8)]; the rule that 
the Court will grant only such relief as the 
plaintiff is entitled to upon the case made 
by his pleadings, is strictly enforced when 
the plaintiff relies upon fraud [Wilde v. 
Gibson (9), Hickson v. Lombard (10)], 
Tested in the light of these principles, the 
case presents grave difficulties. The plaint 
does not specify with clearness and certainty 
the grounds on which the plaintiff seeks 
to cancel her own deed; and matters are 
not improved by any means by her deposi- 
tion. It cannot be disputed that as the 
documents: bear her signature, the burden 
is upon her to establish that the recitals 
contained therein are untrue [Fulld Bibi v. 
Bassirudi Midha (11); Ali Khan Bahadur v. 
Indar Parshad (12)]. But before the plaintiff 
can succeed, she is bound to make ont a con- 
sistent case for cancellation of the documents; 
this she has not done. We may add that her 
omission to give details has created a serious 
difficulty in connection with the question 
of limitation. If the conveyance is not her 
deed, it does not require to be cancelled and 
she is entitled to sue for recovery of posses- 
sion of the land within 12 years from the 
date of dispossession. If, on the other 
hand, the conveyance was executed under 
cirsumstances which made it not void but 
only voidable, she must avoid it within 
the period prescribed by Article 91 of the 
First Schedule to the Indian Limitation 
Act, that is, within three years from the 
date of discovery of the alleged fraud. The 
plaintiff must consequently specify the facts 
in connection with not merely the com- 
mission but also the discovery of the fraud. 
When a party seeks to avoid the Statute of 
Limitation on the ground of frand, the 


(6) (1896) A. O. 381; 65 L. J. P. O. 78; 74 L. T. 738, 
(7) (1890) 16 A. GC. 210 at p. 221; 59 D. J. Gh. 681; 
62 1. T. 708; 38 W. R. 763; 54 J. P. 708, 
8 141, A. 111; 11 B. 620. 
(9) (1848) 1 H. L. C. 605; 12 Jur, 527; 9 E. R. 807; 
13 R, R. 191. 
(10) (1866) L. R. 1 H. L. 824, 
(11) 4B. L. B, 54 (F. B.) 
(12) 23 C. 950; 281. A 92. 
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statement of claim should set forth specifically 
the particular acts which constitute the 
fraud as well as the time when it was 
discovered, in order to enable the defendant 
to meet the fraud and the alleged time 
of its discovery, so that the Court may 
see whether by the exercise of ordinary 
diligence the discovery might not have 
been made before [Gibbs v. Guild (13), 
Vasudeva Padhi Khadanga Garu v. Maguni 
Devan Baksht Mahapatrulu Garu (14)]. This 
is all the more necessary for protection of the 
defendant who, according to the rale laid 
down by the Judicial Committee in 
Rahimbhoy Habibbhoy v. Charles Agnew 
Turner (15), is bound to show that the 
plaintif had had clear and definite knowledge 
of the facts constituting the particular fraud 
earlier than the date of the alleged dis- 
covery and for more than the period pres- 
cribed for the suit. In the case before us, 
the plaintiff stated in the plaint that she 
became awareof the fraud onthe Ist May 
1909; but no details are furnished as to the 
circumstances which led to the discovery 
of the fraud. On the other hand, the facts 
make it plain that she must have been 
aware of the fraud, if there was any fraud, 
at least as early as 1904. Consequently, if 


the deed is taken to be not void but 
voidable, this suit brought in 1909 is 
obviously barred by limitation. Itis thus 


plain that the original plaintiff could not 
possibly obtain any relief in the suit as 
framed. 

It may be added that althoughthe con- 
yeyance is not set aside in this suit, the 
reversionary heirs, if any, to the estate of 
Gopinath Das would not be necessarily bound 
thereby, for if we assumethat conveyance 
was genuine and for consideration and con- 
sequently not liable to be set aside at the 
instance of the executant, the reversioners 
would be entitled to contend thatit was 
granted under circumstances which did not 
make it binding on the inheritance in their 
hands. This isa question which could not 
be raised by the executant in the present 
litigation and it must be left open for con- 
sideration in a suit properly framed for 
(18) (1882) 9 Q. B. D. 59; 51 L. J. Q. B. 313; 46 L. 
T. 248; 30 W. R. 591. 

(14) 28 I. A. 81; 24 M. 387; 50, W. N. 545; 3 Bom, 


L. R. 303. 
(15) 20 I. A. 1; 17 B. 341. 
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the purpose, if the occasion should ever 
arise. 

The result is that this appeal is allowed 
and tbe decree of the Subordinate Judge 
discharged. The suit will stand dismissed, 
but there will be no order for costs in 
either Coart. 

Appeal allowed. 


LOWER BURMA CHIEF COURT. 
Frrst Cryin APPRAL No. 149 or 1910. 
March 6, 1916. 

Present: — Sir Charles Fox, Kr., Chief Judge. 
BADIER RAHMAN CHOWDRY~ `’ 

JUDGMENT-DEBTOR— APPLICANT 
versus 


M. A. R. R. M. R. M. CHETTY FIRM— 


DEOREE-HOLDERS——RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. XXXIV, 
“7, 6—Mortgage—Final decree making defendant per- 
sonally liable—Order made ex parte—Practece— 
Equitable mortgage—Depostt of title-deeds, effect of. 

When there is a deposit of title-deeds, the Court 
treats that as an agreement to execute a legal mort- 
gage and, therefore, as carrying with it all the 
remedies incident to such a mortgage. In a suit 
based on sucha mortgage, the appropriate remedy 
is a decree for sale. [p. 288, col. 2.) 

Carter v. Wake, (1877) 4 Ch. D. 605; 46 L. J. Ch. 
841; Oo Noung v. Moung Htoon Oo, 13 O. 322; Rajah 
Sree Nath Roy v. Gadadhar Das, 1 O. W. N. 225; 24 
C. 248, referred to. 

In view of Order XXXIV, rule 6, Civil Procedure 
Code, permitting a Court to pass a final personal 
decree only when the balance due after sale of the 
mortgage property is legally recoverable from tho 
defendant . otherwise than out of the property sold, 
it would appear right to issue notice to the judg- 
ment-debtor to show cause before making a decreo 
under the rules, except possibly in cases in which 
the judgment and preliminary decree havo oxpressly 
made him liable personally. [p 289, col. 1.] 

Where the final decree ig passed ew purte, tho 
judgment-debtor should apply tothe original Court 
which made it to set it aside, and nob to the 
me ee Court which confirmed the decree. [p. 289, 
col, 1. 

Mr. J. R. Das, for the Applicant. 

Mr. Connell, for the Respondents. 

JUDGMENT.—This application presented 
on the 20th January 1916 is to amend the 
Appellate Court’s decree, which is dated the 
8th July 1912, so as to bring it into 
accordance with the judgment. 

The part of the decree objected to 


is that which orders that if the 


net proceeds of sale of the mortgagéd 
property should be insufficient to pay 
the amount due on the mortgage, and 
subsequent interest and costs, the plaint-` 
iff should te at liberty to apply for a 
personal decree for the amount of the 
balance. 

Ib is argued that the jucgments did’ 
not authorize or contemplate this clause, 
because they held the defendant not 
liable on the promissory note sued on, 
and only held him liable on the equit- 
able mortgage. 

According to the practice of the Oourt 
the defendant’s Advocates must have had 
an opportunity for examining the draft 
of the decree before it was signed, but 
they did not avail themselves of it. 

The judgments gave the plaintiff a 
mortgage-decree for Rs. 10,000 with 
interest caleulated according ‘to the prac- 
tice of the Court, The plaintif had 
asked for sale of the mortgaged property 
in default of payment of the amount 
due. The decree was drawn in a form 
which complies with rule 4 of Order 
XXXIV, and the part cbjected- to merely 
indicates what rule 6 states would be 
open to the decree-holder in case the 
sale-proceeds should turn out to be. 
insufficient to meet the amount of the decree. 


Although the defendant was not liable 
on the promissory note, he was liable 
for the money borrowed by his agent on 


the mortgage. 

As stated by Jessel, M. R., in Carter v. 
Wake (1), when there is a deposit of 
title-deeds, the Court treats that as an 
agreement to execute a legal mortgage, 
and, therefore, as carrying with it all 
the remedies incident to such a mort- 
gage. The appropriate remedy in this 
Province is a decree for sale,—see Ov 
Noung v. Moung Htcon Oo (2), as it is 
in Bengal,—see Rajah Sree Nath Roy v. 
Gadadhar Das (8). There -is, in my 
opinion, no error in the decree, and 
consequently nothing in if to amend or 
rectify. 

1 accordingly dismiss the application 
with costs, two gold mohurs being allowed 


as Advocate’s fee. 
(1) (1877) 4 Oh. D. 605; 46 L. J. Ch..e41 
2) 13 C. 322, 
(3) 1 0. W., N, 225; 240. 348, 
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The applicant’s Advocate stated that the 
applicant only became aware that a final 
decree ordering payment by bim per- 
sonally had been passed when about four 
weeks before the application the re- 
spondents attempted to execute that decree. 
The record shows that the plaintiffs filed 
an application for it on the 6th or 7th 
October 1918. No notice of the applica- 
tion was issued to the judgment-debtor 
before the application was granted on 
the 19th November 1913. In view of rale 
6 of Order XXXIV permitting a Court 
to pass a final personal decree only when 
the balance due after sale of the mortgage 
property is legally recoverable from the 
defendant otherwise than out of the pro- 
perty sold, it would appear right to issue 
notice to the judgment-debtor to show 
cause before making a decree under the 
rule, except possibly in cases in which 
the judgment and preliminary decree have 
expressly made bim liable personally. 

If: the applicant in this case is 
aggrieved at the final decree having 
been made against him ex parte, the Ori- 
ginal Court which made it is the Court 
for him to apply to if he wishes it 
set aside. 

Application dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Civ, Appean No. 584 or 1914, ` 
February 19, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
GUR DAYAL SINGH anv oraers— 
Devenpants— APPELLANTS 
versts 
KARAM SINGH AND oraers—PLatntires— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 55 (4)— 
Charge, vendor's —Transferees for value without notice, 
af affected. 

The vendor's charge mentioned in section 55 (4) 
of the Transfer of Property Act cannot bo enforced 
against subsequent transferees for value without 
notice. [p. 290, col. 2.] 

Second appeal from a decree of tha Sub- 
ordinate Judge, Saharanpur, dated the 
27th of January 1914, modifying that of the 
Munsif, Saharanpur, dated the 20th of 
January 1912, 
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“Mr. Nihal Chand, for the Appellants. 
Mr. Abdul Ravof, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit in which the plaintiffs seek to recover 
a sum of Rs. 476 principal and Rs. 83 in- 
terest, in all Rs. 559, against all the 
defendants and in default that certain 
property should be sold. The facts of the 
case were somewhat complicated, but for the 
purpose of the questions of law which we 
have to decide it is not necessary to go with 
great detail into them. On the 28th of 
August 1903, the plaintiffs sold certain pro- 
perty to Gur Dayal. This property was 
sold in consideration of Rs, 250. In the 
detail of consideration it is stated that the 
vendor has received Rs. 90 in cash and that 
he has left Rs. 160 for payment to certain 
ereditors of the vendor. We may mention 
that the nature of the debt which was to be 
paid was a simple contract debt and nota 
mortgage-debt. Asa matter of fact the 
purchaser did not pay the creditors of the 
vendor. His alleged reason for not doing so 
was thathe did not get possession of part 
certainly 
wasa dispute about the matter. The vendor's 
title was by no means perfect. On the 
Ist of April 1909, Gur Dayal sold the pro- 
perty (together with other property) to one 


Kundan. Kundan on the 27th April 
1909 re-sold the property to Jiwan 
Singh and Kapur Singh, the defend- 


ants Nos. 5 and 6. It will thus appear that 
neither Gur Dayal nor Kundan have any 
longer any interest in the property. The 
plaintiffs allege that in consequence of the 
failure of Gur Dayal to pay Rs. 160 left in 
his hand, a suit was brought against them 
by the creditors and a decrea was obtained 
against them and they had to pay 
Rs. 390. Their present claim is made 
up of this sum together with interest and 
costs. The contention in favour of the 
plaintiffs is, that under section 55, clause 
(4), of the Transfer of Property Act, they 
have a charge against the property and 
that the property in the hands of defend- 
ants Nos. 5 and 6is liable to be sold. The 
Court of first instance gave the plaintiffs 
a decree, but only for Rs. 160 together with 
interest at 6 per cent. Thelower Appellate 
Court thought that the plaintiffs were entitled 
to the full amount which they had to pay to 
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satisfy the decree and made its decree 
accordingly. It seems difficult to understand 
how, under any circumstances, the property 
in the hands of defendants Nos. 5 and 6 could 
have been made liable for anything more 
than the amount of the Rs. 160 together 
with interest thereon. Section 55, clause (4), 
of the Transfer of Property Act, provides 
that the seller is entitled, where the owner- 
ship of the property has passed to the 
buyer before payment of the whole of the 
purchase-money, to a charge upon the pro- 
perty in the hands of the buyer for the amount 
of the purchase-money or any part thereof 
remaining unpaid and for interest on such 
amount or part. Apart from authority, it 
seems difficult to treat the words “in the 
hands of the buyer” as mere surplusage. 
A vendor’s charge for unpaid purchase- 
money is obviously one which in all cases 
ought to (and in most cases would) be prompt- 
ly enforced. The broad contention of 
the plaintiffs is that the charge can be 
enforced against all subsequent transferees 
quite irrespective of notice. If this con- 
tention be correct every purchaser of 


immoveable property buys with the possibili-. 


ty of there being a charge on the property 
in respect of every previous transfer: which 
would mean that no purchaser is safe and 
the door would be opened to any amount 
of fraudulent claims. The respondents rely 
on the case of Webb v. Macpherson (1). 
The facts in that case were very peculiar 
and very different from the facts in the 
present case. By an indenture, dated July 
17th, 1892, one Lloyd conveyed certain 
property to one Tucker. The consideration 
was Rs. 81,210, of which Rs. 30,009 was 
paid in cash and the balance of Rs. 51,216 
was to be secured by the formal under- 
taking of the purchaser. The indenture re- 
cited that this “formal undertaking” had 
been executed by the. purchaser. The 
money was not paid,and Lloyd was allowed 
tore-take possession. Macpherson subsequent- 
ly purchased three-fourths of the property 
and it was from Lloyd that Macpherson 
got possession, Macpherson thus purchased 
the property with express notice that Lloyd 
had not been paid. Their Lordships, no 
doubt, held that Lloyd’s executors had a 


(1) 30 I. A. 238; 31 C, 57; 6 Bom. L. R. 838; 8 C. 
W. N, 41; 13 M. L. J, 389 (P, C.). 
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charge on the whole property including the 
portion sold to Macpherson. In this con- 
nection it must be borne in mind that the 
meaning of the words “in the hands of the 
buyer” in section 55, sab-section 4, of the 
Transfer of Property Act was not con- 
sidered. The case may fairly be said’ to 
be an authority for the proposition that, 
notwithstanding the werds “in the hands of 
the buyer”, theseller can enforce the charge 
mentioned in section 55, sub-section 4, against 
the property in the hands of a subsequent 
purchaser who has notice of the fact that 
the purchase-money in the first transfer, or 
some part of it, has not been paid. This 
would be in accordance with the general 
principles of equity, though it is going 
outside the provisions of section 55, clause 
4, where their Lordships say we are to look 
to see the nature of the right. To hold, 
however, that the charge can be enforced 
against subsequent purchasers without no- 
tice would mean that the Court should 
treat the words “in the hands of the 
buyer” as superfluous and meaningless and 
would, in our opinion, be extending the deci- 
sion in Webb v. Macpherson (1) in a manner 
never intended by their Lordships. In our 
opinion the charge mentioned in section 
55 (4) cannot be enforced against sub- 
sequent transferees for value without no- 
tice. . 

It is next contended that the subsequent 
purchasers in the present case had “notice.” 
This contention is based on the following 
line of argument. In the sale-deed of 1903 
it is mentioned that Rs. 160 had been left 
in the hands of the purchaser for payment to 
the creditors of the vendcr, therefore it was 
the duty of Kundan who made the pur- 
chase on the Ist of April 1909 to enquire if 
his vendor had fulfilled his contract and paid 
the creditor. Again, it was equally the duty 
of defendants Nos. 5 and 6 when the third 
transfer was made to examine the transfer 
to his vendor and having done so to as- 
certain if the Rs. 160 bad been paid. It 
is said that not having made these enquiries 
the defendants had constructive notice [see 
section 3, clause (c), Transfer of Property 
Act]. In our opinion it cannot be said, 
in the circumstances of the present case, 
that the transferees in 1909 ‘wilfully abstain- 
ed from an enquiry or search which they ~ 
ought to have made.” In our opinion de- 
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fendants Nos. 5 and 6 did not have notice of 
the alleged charge. We have already men- 
tioned that in the present case the plain- 
tiffs’ contention is based on the fact that 


it appears from the deed of transfer that: 


Rs. 160 was left with the buyer for pay- 
ment to a creditor of the seller, In Webb 
v. Macpherson (1) at page 246* of the report 
their Lordships say:— There is ac doubt, 
both on principle and authority, that a ‘con- 
veyance or sale in consideration of a covenant 
to pay a sum of money in the future is differ- 
ent froma sale in consideration of money 
which the purchaser covenants to pay. The 
distinstion may seem fine, but itis a real 
distinction, and it is one which, if made ont, 
might have had the effect which the High 
Court have given to it.” Their Lordships 
then go on to deal with the particular 
terms of the conveyancein the case before 
them. There is a marked distinction be- 
tween the terms of that conveyance and 
the present. It would appear in this case 
that the agreement was to pay, not the 
vendor, but the creditor of the vendor. In 
Webb v. Mucpherson (1) the agreement was to 
pay Lloyd (the vendor) himself. In this 
case it was only when the buyer neglected 
to pay the creditor and the creditor gota 
decree against the seller that the latter 
brought, or was entitled to bring, the present 
suit. In Abdulla Beary v. Mammali Beary (2), 
which was a case very like the present, and 
in which Webb v. Macpherson (1) was cited, 
the Madras High Court held that the vendor 
had no charge on the ground that the 
consideration undischarged by the buyer 
was an agreement to pay the creditor and 
not unpaid purchase-money. 


In the case of Megh Raj Vaish v. Abdullah 
Khan (3) Mr. Justice Sundar Lal considered 
thatthe case of Webb v. Macpherson (1) appli- 
ed and he further considered that there had 
been a finding of fact by the lower Courts 
(binding on him in second appeal) that 
the subsequent transferee had notice. 


In the case of Tehtlram Girdharidasv. Kashi- 
bai (4) the sale-deed recited that the con- 


(2) 5 Ind. Cas. 87; 33 M. 446; 7 M. L. T. 376. 
(3) 26 Ind. Cas. 208; 12 A. L. J. 1034. 
(4) 1 Ind. Oas. 614; 33 B. 53; 10 Bom. L. R. 403. 
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sideration had been paid, and the Court held 
that the vendor could not enforce a charge 
against a subsequent mortgagee without notice. 
Tt is true the Courtheld the vendor estopped 
and decided the case on that ground. At 
page 61,* Jenkins, O. J., says: — ‘I will assume 
that the defendant, under section 55 (4)...has 
a charge upon the property transferred notonly 
in the hands of the buyer, but also of one who 
claims under the buyer, and that the decision 
in Webb v. Macpherson (1) did not turn on the 
special circumstances of that case.” Batchelor, 
J., says at page 67:* “The section gives the 
charge over the property ‘in the hands of the 
buyer’, but forthe purposes of this case we 
may assume, though the point is by no 
means clear, thatin Webb v. Macpherson (1) it 
was intended to decide thatthe charge was 
extended to persons claiming through the 
buyer.’ These remarks by the learned 
Judges seem to indicate that they thought 
it doubtful whether their Lordships of the 
Privy Council intended to decide in Webb v. 
Macpherson (1) any principle outside the facts 
and circumstances of that particular case. 

In our opinion the Rs. 160 was not “unpaid 
purchase-money.” The consideration was 
Rs. 90 in cash and the agreement of the 
vendee to pay the creditor. 

We allow the appeal, set aside the decrees 
of both the Courts below and dismiss the 
plaintiffs’ suit with costs in all Courts. 

Appeal allowed. _ 


*Page of 33 B,— Ed, 


y PUNJAB CHIEF COURT. 
SecoNpD Crvit APPEAL No. 3337 or 1915. 
March 29, 1916. 

Present:—Mr. Justice Leslie Jones, 
KALA AND OTHERS —DEFENDANTS— 
APPELLANTS 
versus 
HASHAM—Puaintir¥—-Responvent, 

Custom—Abadi—Succession to non-proprietor—Righd 
of collaterals—Burden of proof--Occupation by common 
ancestor, proof of, if material, 

Where a non-proprietor in possession of a house in 
the village abadi dies, his near collaterals are, in the 
absence of a special custom to the contrary, entitled 
te possession as against the proprietors. It is not 
necessary to prove that a common ancestor occupied 
the house originally. [p. 292, cols, 1 & 2.] 
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Kalu v. Pir Bakhsh, 9 Ind. Cas. 735; 33 P. L. R. 1911; 
84 P. W, R. 1911, Wali Muhammad v. Burji, 76 P. R. 
1888, followed. 

Second appeal from the decree of the 
District Judge, Jhelum, dated the 9th August 
1915, reversing that of the Munsif, 1st class, 
Gujrat, dated the 2lst March 1914, dismiss- 
ing the claim. 

Mr. Sham Lal, for the Appellants. 

Mr. Nanak Chand, for the Respondent. 

JUDGMENT.—One Ilma obtained a site 
in a village from a proprietor for residential 


purposes and built a house thereon. On 
Tima’s death his nephews, the present 
defendants, took possession. Hasham the 


proprietor sued for possession against I]ma’s 
nephews. 

` The Munsif dismissed the suit oa the 
authority of 33 P, L. R. 1911 [Kalu v. Pir 
Bakhsh (1)], whieh was misquoted in his 
judgment as 384 P. L. R. 1911. 

The plaintiff appealed to the District Judge, 
who remarked that the ruling in question 
had not been shown to him and that so 
far as he was acquainted with the law on the 
subject such a house ordinarily reverts to 
theproprietoron the death of a non-proprietor 
without immediate issue. For this proposi- 
tion the District Judge cited no authority. 

The question whether, where a non-proprie- 
tor in possession of a house in the village 
abadi dies, his near collaterals are entitled to 
‘possession as against the proprietor was fully 
discussed in Kalu v. Pir Bakhsh (1) and 
decided in the affirmative. Reference was 
made to the rulings cited under Article 238-A 
of Rattigan’s Digest. 

In Wali Muhammad Khan v. Surit (2) it 
was distinctly held thatin the absence of any 
special custom the ordinary rule of succes- 
sion would apply and that near collaterals 
(in that case a first cousin) would be entitl- 
ed to succeed. In this case no special 
custom has been pleaded. 


The District Judge remarked again that 
no instances have been cited in which the 
collaterals have succeeded in the absence of 
proof that a common ancestor occupied the 
house originally. But as was pointed out in 
Kalu v. Pir Bakhsh (1), occupation by the 


D 9 Ind. Cas, 
191 
@) 76 P, 'R. 1888. 
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common ancestor is immaterial according to 
the authorities. 

As the present case has been decided in 
ignorance of the authorities and ona mis- 


“ placement of the onus of proof, I accept the 


appeal and setting aside the decree of the 
lower Appellate Court restore that of the 
Munsif, The defendants will get costs 
throughout. 
i - Appeal accepted. 


ALLAHABAD. HIGH COURT. 
Seconn Crvin Apresar No. 112 of 1915. 
February 12, 1916. 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Mr, Justice Rafique. 
MAKUND RAM AND ANOTHER-—-PLAINTIFS— 
APPELLANTS 
versus 
RAMRAJ—Devenpant-—-R&ESPONDENT. 

Limitation Act (IX of 1908), ss. 4, 14—Suit filed in 
wrong Court— Computation of time. 

The last day of limitation for a suiton a promissory 
note being a Sunday (lst June 1918) the suit was 
filed on 2nd June in the Court of the Subordinate 
Judge at Agra. On 23st January 1924, the plaint 
was returned to be filed in the Court of the Subordi- 
nate Judge at Aligarh, as the Agra Court had no 
jerisdiction. The suit was dismissed as barred by 
limitation: 

Held, that, even allowing the days during which the 
suit was pending in tho wrong Court, the suit was 
barred by time as the plaintifs were not entitled 
to exclusion of the extra day from Ist June 1918 to 
2nd June 1913- [p. 298, col, 1.] 

Second appeal against the decree of the 
District Judge, Aligarh, confirming that of the 
Subordinate Judge, Aligarh. 

FACTS appear from the following judgment 
of the District Judge:—— 

“This wasa suit on a promissory note 
alleged to have been executed -in the 
Agra district. The "plaint was filed in 
the Court of the Subordinate Judge of Agra 
on the 2nd June 1913, and the proceedings 
in that Court lasted until the 21st January 
1914, The plaint was re-presented in the 
Court of the Subordinate Judge: of Aligarh 
on the 22nd January 1914, The suit has 
been dismissed as time-barred, on the ground 
that the period of limitation originally expir- 
ed on Ist and not on 2nd June 1913, 
and therefore, even excluding the time from 
2nd June 1913 to 22nd January 1914, both 
days inclusive, plaintiffs’ suit in this Court 
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was beyond time. The point for determina- 
tion in this appeal is whether the plaintiffs’ 
suit is time-barred. I decide this- in the 
affirmative. In the first place, I am not sure 
that sestion 14 of the Limitation Act applies 
to this case, for the plaintiffs still persist in 
maintaining that their promissory note was 
executed in the Agra district, from which it 
would follow that the Agra Court was not 
from defect of jurisdiction or other cause of 
like nature unable to entertain’ the plaintiffs’ 
suit. Disregarding this point, however, the 
period of limitation, ‘computed’ as laid down 
in section 14 of the Limitation Act, did not 
expire on a day when the Court (of the Sub- 
ordinate Judge of Aligarh) was closed. There- 
fore the extra day (1st June 1913 to 2nd June 
1913) cannot be allowed. The provisions of 
section 3 of the Limitation Act are imperative. 
I dismiss this appeal with costs throughout,” 


Mr. Peary Lal Banerji, for the Appellants. 

na Jang Bahadur Lal, for the Respond- 
ent. 

JUDGMENT.—We thick the view taken 
by the Court below was correct. It may be 
said that the plaintiffs were unfortunate.. It 
is their own fault for sleeping on their rights 
until the very last day of limitation. 


We dismiss the appeal with costs. 


Appeal dismissed, 


. PUNJAB CHIEF COURT. 
Secony Civin Appear No. 26 or 1914. 
February 2, 1915. 
Present: ~ Mr. Justice Chevis. 
In re SARDAR SHER SING H—Pharstier 
— APPELLANT 
VETSUS ` 

MAZRULLA—DEFENDANT—RESPONDENT. 

Jurisdiction—Land given ọn mustajri—Lessee 
entitled to recover rents—Suit by mortgagee to recover 
income from lessee, whether cognizable by Civil Courts. 

A suit by the mortgagee of a revenue paying land to 
recover its income on the ground that he gave the 
defendant, a representative of the mortgagor, a lease 
(mustajri) of the land leaving him to recover the 
rents, is not a suit between landlord and tenant and 
is cognizable by a Civil Court. "p. 298, col. 2.] 

Where, therefore, such a suit was first lodged and 
decreed in a Civil Conrt, but on appeal the District 
Judge reversed the decree, and, holding that the Civil 
Court had no jurisdiction, ordered the plaint to be 
returned for presentation in a Revenue Court, where. 
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-upon the Assistant Collector gave the plaintiff a 


decree, which was reversed by the Collector, and a 
reference was then made by the Commissioner to the 
Chief Court: 


Held, that the decreo of the Munsif could not be 
restored but that the proceedings should be sot aside 
and,the plaint returned for presentation to a Civil 
Court. [p, 293, col. 2.] 

Appeal from the order of the Collector of 
the Jhelum District, dated the 11th August 
1913, setting aside the decree of the Assistant 
Collector, 2nd Grade, at Chakwal, dated the 
21st May 1913. 


Mr. N. C. Mehra, for the Petitioner. 


JUDGMENT.—The plaintiff sues as mort- 
gagee. The defendant is one of the repre- 
sentatives of the original mortgagor. Plaint- 
iff’s case is that as he could not realize his 
rents he gave the defendant a lease (mustajr7) 
of the land, leaving defendant to recover 
the rents. The mere fact that defendant 
himself is one of the tenants seems to me to 
make no difference, and Iagree with the 
Commissioner who has referred the case 
to this Court that the suit is not one be- 
tween landlord and tenant, but that de- 
fendant is being sued asa lessee. Itis the 
‘form of the mortgagee’s rights which is the 
basis of the claim. 

The suit was first lodged and decreed ina 
Civil Court, but on appeal the District Judge 
reversed the decree, holding that the Civl 


Courts had no jurisdiction and the plaint was 


returned to the plaintiff for presentation in 
a Revenue Court. The Assistant Collector 
then gave plaintiff a decree which the Collec- 
tor has reversed on appeal. The Commissioner 
suggests that I should restore the Munsif’s 
decree. But the decree which is at present in 
existence is that of the Collectorand thatdecres 
I have no jurisdiction to set aside. Im ght, 
of course, order it to be registered as the 
decree of an Appellate Civil Court, but that 
would, I think, be inadvisable, as it would 
leave the dissatisfied party no further remedy 
except a second appeal to this Court in which 
the decision of the Collector could not be 
challenged on questions of fact. 


I hold the case to be cognizable by the 
Civil Courts, and T return the case to the 
Commissioner who should set aside the pro- 
ceedings of the Revenue Courts and return 
the plaint to the plaintiff for presentation, 
to a Civil Court. 
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It seemsa pity to drive the plaintiff back 
to the beginning of thé case once more, but 
this seems to me the best solution of the 


difficulty. 


Reference disposed ofe 


CALCUTTA HIGH COURT. 
ApPPHAL FROM APPELLATE Decren No. 8486 
or 1912. 
June 2, 1915. 
Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Roe. 5 
GIRIJA KANTA CHAKRABUTTY Anp 
OTHERS — DEFENDANTS— APPRLLANTS 
versus 


MOHIM CHANDRA ACHARJYA— 


Pratntirr— RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 11, 47—Res 
judicata—Symbolical possession—Suit by purchaser for 
actual possession, maintainability of—Ex parte decree—— 
Plea of fraud in suit for possession—Hindu Law— 
Joint family—Mortgage by only some of the brothers 
—Suit to enforce security—Joinder of non-enecutant 
brother as representative of deceased executant—Decree ` 
and sale in execution—Partition—Suit by purchaser 
for possession—Enquiry into validity of mortgage as 
regards non-executant — Joint dwelling-house — Pur- 
chaser's righi to joint passession—Transfer of Property 
Act (IV of 1882), s. 44.. 

Section 47, Civil Procedure Code, is no bar to a suit 
for actual possession by a purchaser who obtained 
only symbolical delivery after confirmation of the 
execution sale. [p. 295, col. 1.] 

Sasibhushan Mookerjee v. Radhanath Bose, 25 Ind, 
267; 19 C. W. N. 835; 20 O. L. J. 483, followed. 

Sadashiv Mahadu v. Narayan Fithal, 11 Ind. Cas. 
987; 35 B. 452; 18 Bom. L. R. 66]; and Kattayat 
Pathwmayi v. Raman Menon, 18 M. L. J. 287; 26 M. 
749, dissented from. 

An ex parte decree may in a subsequent claim of 
the plaintiff be impeached on the ground of fraud 
by the persons against whom it was obtained. [p. 
295, col. 2.] 

Rajib Panda v. Lakhan Bendh Mahapatra, 27 C. 11; 
8 C. W. N. 660, followed. : : 


The validity of a mortgage as against a person 
not a party thereto cannot properly be raised and 
determined in a suit to enforce the security, though 
such person is impleaded as representative of a - 
deceased executant. [p. 295, col. 2.] 

Jaggewsar Dutt v. Bhuban Mohan Mitra, 38 C. 425; 
30. L. J, 205 and Bhaja Chowdhury v. Chuni Lal Mar- 
wari, 11 O. W. N. 284; 5 C. L. J..95, relied on. 

But the question can be raised in a subsequent 
suit for recovery of the mortgaged property and an 
enquiry into the same is not barred by the doctrine 
of constructive res judicata on the gropnd that it was 


nor — at the trial of the mortgage suit, [p. 295, 
col. 2, 

Where some of the brothers, members of an 
undivided Hindu family, execute a mortgage of the 
whole property, the decree obtained in a suit 
to enforce the mortgage, and the sale in execution 
thereof, will only pass the interest of the mortgagor 
brothers and not of those who did not join in the 
mortgage. [p. 296, col. 1.] 

A stranger purchaser of the share of an undivided 
Hindu co-parcener cannot claim to be put in joint 
possession of the family dwelling-house. He can 
either ask for delivery of possession of what he 
acquired by purchase by partition in ‘execution pro- 
ceedings, or resort to a separate suit for partition. [p. 
296, col. 1.) 

Kesabnath v. Hur Gobind, (1858) Beng. S. D. A. 
468, Ramtono v. Gobind, (1857) Bong. S. D. A. 1585, 
Koonwur Bijoy Keshab Roy v. Shama Soonduree 
Dossee, B. L, R., Sup. Vol. 172; 2 W. Rọ, Mis. 80; 
Eshan Chunder v. Nund Coomar, 8 W. R. 239; Futteh 
Bahadoor v. Jankee Bibee, 4 B. L. R. App. 55; 13 W. 
R. 74, Rajanikanth Biswas v. Ram Nath Neogy, 10 O. 
244, Kalee Pudo Banerjee v, Choitun Pandah, 22 W, R. 
214, Kallapa v. Venkatesh Vinayak, 2 B. 676 and 
Balaji Anant Rajadiksha v, Ganesh Janardan Kamati, 
6 B. 499 at p. 504, referred to, 

Appeal against the decree of the Subordi- 
nate Judge, Faridpur, dated the 12th of July 
1912, modifying that of the Munsif of 
Chikandi, dated the 30th of March 1911. 

Babu Prokash Ohandra Majumdar, for the 
Appellants. 

Babus Mukund Nath Roy and Satish Chandra 
Bhattacharjee, for the Respondent... 

JUDGMENT.—This is an appeal by the 
defendants in a suit for possession of land and 
huts on declaration of title by purchase at- a 
sale in execution of a mortgage-decree. The 
facts essential for the decision of the ques- 
tions of law raised before us may be briefly 
stated. Three brothers 4d, B and C, were 
owners of the disputed property, and their 
interest may be regarded as the unit for’ our 
present purpose. On the 18th December 
1887, A and B executed a mortgage in favour 
of the plaintiff; they dealt with the entire 
property and apparently ignored the interest 
of their brother C. A died in 1892 and left 
his two brothers B and C as his representa- 
tives. On the 30th November 1895 the mort- 
gagee sued Band C to enforce his security. 
B was made a party inhis character as one 
of the original mortgagors, and also as one 
of the representatives of A; C was described 
only as the representative of his deceased 
brother A. There was noallegation in the plaint 
that the mortgage, though executed, by A and 
B, was operative against O, either because the. 
deht had been incurred for family purposes 


Vol, XXXV] ` 


INDIAN CASES. 


295 


GIRIJA KANTA CHAKRABUTTY V. MOHIM CHANDRA ACHARJYA, 


or because A and B had implied authority 
to bind their brother O. Neither B nor O 
entered appearance and an er parte decree was 
made on the 19th December 1895. The 
decree was executed in due course, the pro- 
perty was brought to sale and passed into the 
hands of the plaintiff. The plaintiff as 
execution purchaser obtained symbolical deli- 
very of the property, but not actual posses- 
sion. He accordingly instituted the present 
suit on the Gih August 1907 to eject the 
defendants who are the representatives of 
Band C,as O had died in 1895 and B in 
1901. The Court of firstinstance decreed 
the suit in part. Upon appeal the Subordinate 
Judge has decreed the claim in full. On the 
present appeal, four points have been urged on 
behalf of the defendants, first, that the suit 
was barred under section 47, Civil Procedure 
Code, and that the remedy of the plaint- 
iff was by way of an application to the execu- 
tion Coert to be placed in actual possession 
of the purchased property; secondly, that the 
defendants are at liberty to impeach the 
ex parte decree as fraudulently obtained and 
consequently inoperative; thirdly, that the 
defendants are not bound by the doctrine of 
ves judicata and are entitled to establish that 
the plaintiff has acquired fitle, if at all, to 
only two-thirds share of the property, that is, 
only to the interest of the two mortgagors 
A and B; and fowrthly, that there should be 
no decree for joint possession of the hats, 
which are used for residential -purposes by 
the family of the mortgagors and of their 
deceased brother. 


As regards the first ground, there is plainly 
no substance in it. The plaintiff obtained 
symbolical delivery after the sale had been 
confirmed. That delivery was operative 
against the judgment-debtors, who from the 
date thereof became trespassers. The 
plaintiff can consequently sue to recover 
actual possession from them. This view is 
in secord with the decision in Sastbhushan 
Mookerjee v. Radhanath Bzse(1), where this 
Court dissented from the contrary opinion 
expressed by the Bombay High Court in 
Sadashiv Mahadu v. Narayan Vithal (2) and 
by the Madras High Court in Wattayat 


(1) 25 Ind. Cas. 267; 20 ©. L. J. 433; 19 0. W. N. 
5. 
88(2) 11 Ind. Cas. 987; 85 B. 452; 18 Bom. T Ri 661: 


Pathumayt v. Raman Menon (3), We are 
accordingly of opinion that the suit as framed 
is maintainable. 

As regards the second ground, it need not 
be disputed that, as was ruled by this Court 
in Rajib Panda v. Lakhan Sendh Mahapatra 
(4) and Nistarini Dassi v. Nundo Lali Bose (5), 
Nistarini Dassi v. Nundo Lal Bose (6) the 
defendants are competent to impeach the ex 
parte decree on the ground of fraud by way 
of defence to the claim of thé plaintiff. But 
the answer to the contention of the appellants 
is that no issue was raised on this point and 
they cannot be permitted to attack the decree 
as fraudulent, when the question is not cover- 
ed by any of the issues and the evidence has 
not been directed to the elucidation of this 
matter. 


As regards the third ground, we are of 
opinion that the appellants have a legitimate 
grievance. They contend that C was made a 
purty to the mortgage suitas a representative 
of his deceased brother A and that con- 
sequently the question whether the mortgage 
was operative against him in his personal 
capacity was not and could not have been 
raised in that litigation. There is no answer 
to this argument. It is besides clear from the 
decisions in Jaggeswar Dutt v, Bhuban Mohan 
Mitra (7); ard Bhaja Chowdhury v. Chunt Lal 
Marwari (8) that the question of the validity 
of the mortgage as against C. who was not 
a party thereto, could not have been properly 
raised and determined ina suit to enforce the 
security. The position was not altered by the 
circumstance that one of the mortgagors was 
dead at the commencement of the suit and one 
of his representatives was a person interested 
in his own right in the hypothecated pro- 
perty, adversely, to the mortgage. We bold 
accordingly that the question now in contro- 
verry, namely, was C bound by the mortgage, 
was not only not raised but could not have 
been raised in the mortgage suit as framed. 
The decision of this matter is thus not barred 
by the doctrine of constructive 7s judicata, 


(3) 26 M. 740; 13 M. L. J. 237. 
(4) 27 C. 11; 8 C. W. N. 660. 

(5) 26 C. $91; 3 0. W. N. 670. 

(6) 30 C. 369; 7 C. W. N. 333. 

(7) 33 0. 425; 3 C. L J105 

(8) 5Ç. L. J. 95; 11 C. W, N, £84, 
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On the merits, it is plain that no-cireum- 
stances have been established which would 
justify the conclusion that the mortgage,though 
executed by A and B, also buund the interest 
of C. The inference follows that the plaintiff 
has acquired the interest of A and B alone 
and not that of C. Consequently, the plaintiff is 
entitled to a declaration of title to the extent 


of a two-thirds share exclusive of the share 
of O. 


As regards the fourth ground, we are of 
opinion that the plaintiff, a stranger to the 
family, should not be placed inactual joint 
possession of the huts inwhich the defendants 
reside, whatever the strict rights of the 
plaintiff may be as purchaser of a two-thirds 
share of the disputed property. Section 44 
of the Transfer of Property Act provides 
that where the transferee of a share of a 
dwelling-house belonging to an undivided 
family is not a member of the family, nothing 
in the section shall be deemed to entitle him 
to joint possession or other common or part 
enjoyment of the honse. The proper course 
to follow is either to direct delivery of 
possession by partition in execution proceed- 
ings or to leave the purchaser to his remedy 
by a separate suitfor partition. [ Kesabnath v. 
Har Gobind (9); Ramtonoo v. Gobind (10); 
Koonwur Bijoy Keshub Roy v. Shama Soonduree 
Dossee (11); Eshan Chunder v. Nund Coomar 
(12); Futteh Bahadoor v. Jankee Bibee (13) 
and Rajanikanth Biswas v. Ram Nath Neogy 
(14)]. This applies with much greater force 
to cases under the Mitakshara Law [ Kalee 
Pudo Banerjee v. Chottun Pandah (15) and 
Kallapa v. Venkatesh Vinayak (16)]. Ifthe 
contrary view were maintained, results would 
follow which are best described in the weighty 
words of Westropp, C. J., in Balaji Anant 
Rajadiksha v. Ganesh Janardan Kamati (17), 
“itis a far safer practice, and less likely tolead 
to serious breaches of the peace, to leave a 
purchaser toa suit for partition than to place 
him by force in joint possession with mem- 
bers of a Hindu family, which may be not only 


(9) (1858) Beng. s. D. A. 768. 

(10) (1857) Bong. S. D. A. 1585. 

(11) B. L. R. Sup. Vol. 172; 2 W. R. Mis. 80. 
(12) 8 W. R. 239. 

13) 13 W. R. 74; 4 B. L. R. App. 55. 

14) 10 0, 244. 

(15) 22 W. R. 214. 

(16) 2 B. 676. 

(17) 5 B. 499 at p. 504. 
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of a different caste from hisown, but also differ- 
ent in race aud religion.” We are of opinion 
that in the circumstances of this case the 
plaintiff should not be placed in actnal joint 
possession of all the huts, but should be left 
to his remedy by a suit for partition. 

The result is that this appeal is allowed 
and the decree of the Subordinate Judge 
discharged. The plaintiff will have a decree 
declaring his title to the extent of the two- 
thirds share of the disputed land and huts 
which belonged to A and B, the original 
mortgagors, exclusive of the one-third share 
of their brother O who did not join in the 
mortgage transaction. The decree will also 
declare that the plaintiff is entitled to 
institute a suit for partition of the p:operty 
covered by the decree. Hach party will pay 
mie own cose throughont the litigation. 

Appeal allowed. 


MADRAS HIGH COURT.’ 
APPEAL AGAINST Orper No. 105 or 1915. 
February 7, 1916. 
Present:—Mr. Justice Sadasiva Aiyar and - 
$ Mr. Justice Moore. 
YAMART! VENKATACHALLAM— 
PETITIONER~APPELLANT 
versus 


YAMARTI SITHAYAM MA—Coonver- 


PeiITIONER— RESPONDENT, 

Civil Procedure Code (Act V of 1908), ss. 24, 160, 
scope of —Transfer of case to temporary Court without 
definite local jurisdiction—-Decree—Property sought to 
be attached situated in places not assigned to temporary 
Court’s jurisdiction—Ewecution, whether can be effected 
by temporary Court — Decree-holder, semedy of. 

A suit for partition of immoveable properties, for 
recovery of a half share therein and for mesne 
profits; having been brought in the District Court of 
Kistna at Masulipatam, was transferred for disposal 
to the Temporary Subordinate Judge’s Court 
established in that place. This Court was established 
in 1910, bat no local limits were fixed for its juris- 
diction, the notification leaving it to the District 

. Judge to fix such local jurisdiction as he thought fit to 
do under section 10 of the Madras Civil Courts Act, 
1873. The suit having been decreed, an execution 
petibion was put in for the attachment of certain 
immoveable properties of the defendant for recovery 
of the mesne profits so decreed, but the places where 
the properties sought to be attached were situated 
had not yet been assigned to the local limits of the 
Subordinate Judge’s jurisdiction: 
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Held, that the Subordinate Judge had no juris- 
diction to execute the decreo and thatthe proper 
cotrse for the decree-holder was to have applied under 
section 89, Civil Procedure Code, to have the decree 
transferred for execution to the Court having juris- 
diction over the properties sought to be attached. 
[p. 298, cols. 1 & 2.] 

Subbiah Naicker v. Ramanathan Chettiar, 22 Ind. 
Gas. 899; 26 M. L. J. 189; (1914) M W.N. 205; 11. 
W. 251; 87 M. 462 at p. 473, followed. 

Per Sadasiva Aiyar, J.—Seotion 150, of the Civil 
Procedure Code, relates to the business generally of a 
Court arising over the whole area or in defined 
particular areas within its jurisdiction being trans- 
ferred to another Court owing to the change of 
venne effected by legally competent notifications of 
the Local Governments, while section 24 contemplates 
the transfer of a particular case or cases pending at 
a particular time by a special order of a superior 
Court. [p. 297, col, 2; p. 298, col, 1.) 

Per Moore, J. — Territorial jurisdiction i is a condition 
eT to the execution of a decree. [p. 298, cols. 
1&2, 

Prem Chand Dey v. Mokheda Debi, 
lowed. 


Appeal against the order of the Court of 
the Temporary Subordinate Judge, Masuli- 
patam, in Execution Appeal No. 39 of 1914, 
in Original Suit No. 4 of 1910, on the file of 
the District Court of Kistna. 

Mr. P. M. Srinivasa Aiyangar, 
Appellant. 

Mr. A Narayana Sarma, for the Respond- 
ent. ° 


17 C. 699, fol- 


for the 


JUDGMENT. 

SADASIYA Alyar, J.—The decree-holder is 
the appellant. He brought Original Suit 
No. 4 of 1910 on the file of ‘the District 
Conrt of Kistna at Masulipatam. The Dis- 
trict Court transferred it to the Temporary 
Subordinate Judge’s Court established in that 
place for d sposal. The snit was for parti- 
tion of immoveable properties, for recovery 
cf a half share therein and for mesne profits. 
The Temporary Subordinate Judge’s Court 
was establi hed in 1910 at Masulipatam, but 
no local limits were fixed for its jurisdiction, 
the nctification leaving it to the District 
Judge to fix such local jurisdiction as he 
thought fit to do under section 10, of the 
Madras Civil Courts Act, ILI of 187 3, When 
the suit was transferr ed by the District 
Court, the District Judge had not fized any 
such lneal limits for the Temporary Subordi- 
nate Judge’s juri:diction. The Subordinate 
Judge decreed the snit including the relief of 
mesne profits on the 16th August 1912, and 
that decree was confirmed on appeal by the 
High Court.” 
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The plaintiff put in an execution petition 
for the attachment of certain immoveable 
properties of the defendant for recovery of 
the mesne profits so decreed. This applica- 
tion was made on the 5th October 1914. 
The places where the immoveable properties 
sought to be attached are situated have not 
been assigned to the local limits of the 
Subordinate Judge’s jurisdiction even now. 
The question is whether the Subordinate 
Judge had jurisdiction to entertain such an 
application, and to effect attachment of the 
immoveable properties mentioned in that ap- 
plication. 

The Subordinate Judge held that he had 
no jurisdiction to so attach and on the 
judgment-debtor’s application, set aside the 
attachment which had been effected on an 
order issued ex parte at the instance of the 
decree-holder. Hence this appeal. 

The learned Vakil who argued the 
appellant’s case relied upon section 150 of 
the new Civil Procedure Code, for his 
contention that the transfer of the suit by 
the District Court for disposal to the 
Temporary Subordinate Judge’s Court, gave 
the latter Court jurisdiction to execute the 
decree justas if it had been given jurisdiction 
over the whole territory within the District 
Court’s jurisdiction for the purpose of exe- 
cuting the decree passed in the suit. Section 
150 was newly enacted in the present Civil 
Procedure Code, Ib is as follows:—‘‘Save as 
otherwise provided, where the business of any 
Court is transferred to any other Court, the 
Court to which the business is so transferred 
shall have the same powers and shall perform 
the same duties as those respectively conferred 
and imposed by or under this Code upon 
the Court from which the business was so 
transferred.” The learned Vakil’s argu- 
ment was that when a particular suit is 
transferred from the District Court to a 
Sub-Court under section 24, Civil Procedure 
Code, the business of the District Court is 
thereby transferred to the Sub-Court and 
the Sub-Court gets all the powers of the 
District Court in respect of such business. 
We are clear that this argument is fallacious. 
As said in Subbiah Naicker v. Ramanathan 
Chettiar (1), section 150 relates to the 


(1) 22 Ind. Cas. 899; 37 M. 462 at p. 473; 26 M. L. 
J. 189; (1914) M. W. N. 205; 1 L. W. 261, 


298 
BASI NATH PAL V, JAGAT KISORE ACHARJEE. 


business generally of a Court arising over 
the whole area or in defined particular areas 
within its jurisdiction being transferred to 
another Court owing to the change of 
venue effected by legally competent noti- 
fications of the Local Governments, while 
section 24 contemplates the transfer of a 
particular case or cases pending at a parti- 
cular time by a special order of a superior 
Court. Reading sections 37, 38, 39 and 45 
of the Code and Order KAT, rule 10, 
together, and having regard tothe observa- 
tions in Subbiah Naicker v. Ramanathan 
Chettiar (1), we think 
Sabordinate Judge came to the right 
conclusion that he had no jurisdiction to 
execute the decree and that the proper 
course for the decree-hclder was to have 
applied under section 39 to have the decree 
transferred for execution to the Court 
having jurisdiction over the properties 
sought to be attached. As far as we 
know, the practice, in cases where temporary 
Courts are established without the assignment 
of any definite local jurisdiction, has been 
that execution against immoveable properties 
in respect of the decrees passed by such 
Courts 1s effected in the Courts to which 
have been assigned local jurisdictions over 
the ' suits of such property, the decrees 
being transferred to those Courts for the 
said purpose. Such transfers may 
become unnecessary when the temporary 
Courts cease. to exist and their business 
is again taker up by the permanent Courts. 
(See section 37; clause 6.) No donbt every 
Court has local jurisdiction within the 
area òf its house and the compounds 
- attached to it and can arrest persons found 
within those limits in execution of its 
own decrees. [See also Order XXI, rule 
11 (1).] But a temporary Court without 
assigned local limits outside its Court 
house-has, in our opinion, no further power in 
execution even of its own decrees. 

The appeal is, therefore, dismissed with 
costs. 4 

Moore, J.—I agree. It is clear, I think, 
that the Temporary Subordinate Court, 
Masulipatam, had no power to order the 
attachment and sale of the properties as if has 
no territorial jurisdiction over the areas 
iu which the properties are situate. 
Territorial jurisdiction is a condition 
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precedent to the execution of a deeree’ 
[See Prem Chand Dey v. Mokhoda. Debi (2).] 
It appears that the local jurisdiction 
assigned to the Temporary Subordinate 
Court, under section 10, of the Madras 
Civil Courts Act, LIT of 1873, by the District 
Judge is confined to ‘one village in the 
Nandigama Talug. The learned Vakil for 
the appellant relies on section 150 of the 
Civil Procedure Code, but that section 
merely provides for the whole business of 
one Court being transferred to another 
Court, as for instance where owing to a 
change of venue being made by a Local 
Government it loses jurisdiction over a 
certain area,and has no applicability toa 
case like the present one. See Subbiah 

Naicker v. Ramanathan Chettiar (1). ` 

The Temporary Subordinate Court has, 

it appears to me, the power under section 

39, clause (b), of the Code of Civil 

Procedure on the application of the decree- 

holder to send the decree for execution 

to the Court which has territorial jurisdiztion 

over the place in which the properties 

sought to be attached are situated. 


The Subordinate Judge instead of dis- 
missing the petition ought, I think, to have 
directed the decree-holder to apply to 
have the degree sent for execution to the 
proper Court, 

Appeal ‘dismissed. 
V.R.P. 
) 


R 
(2) 17 C. 699. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM Appreciate Decree No. 3198 
or 1912, 

June 2, 1915. 

Present: —Justice Sir Asutosh Mook arjee, 
KT., and Mr. Justice Roe. 

BAST NATH PAL AND eo NAS 
—APPELLANTS 
versus 
Raja JAGAT KISORE ACHARJER 
CHOWDHURY AND otaers—Derenpants — 


RESPONDENTS. 
Evidence Act (I of 1872), ss. 13, 42, 48, 90—Juđg- 
ments not inter partes, recitals in, achether admissible 
Scope of s. 90, 
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A judgment, not inter partes, may be used in 
evidenco in certain circumstances, asa fact in issue, or 
as a relevant fact, or possibly as a transaction, bnt the 
recitals in the judgment cannot be used as evidence 
in a litigation between the parties. fp. 800, col. 1.] 

Ram Ranjan Chakerbati v. Ram Narain Singh, 22 
C. 588; 227. A. 60; Bitto Kumwar v. Kesho Prasad 
Misr, 19 A.277; 7Sar.P.C. J.18]; 1 C. W. N 265; 24 I. 
A. 10; Dinomont Chowdhrant v, Brojo Mohini Chowdh- 
rani, 29 I, A. 24; 6 ©. W. N. 386; 29 ©. 187; 
Tepu Khan v. Rajani Mohun Das, 25 C. 522; 2 ©. W. 
N. 501; Malcomson v. O'Dea, (18641 10 H. L. C. 592; 
9 Jur, tN. s.) 1135; 9 L. T. 98; 12 W. R. 178; 1] E. R. 
1153; 18 R. R. 317 and Bristow v. Cormican, (1878) 
3 A. C. G41 at p. 668, referred to. 

All judgments ave conclusive of their existence as 
distinguished from their truth, so every judgment 
is conclusive evidence, for or against all persons, 
whothor parties, privies, or straugers, of its own exist- 
ence, date and legal effect, as distinguishod from the 
aceuracy of the decision rendered. The law attri- 
butes unerring verity to the substantive as opposed 
to the judicial portions of the revord. [p. 300, col. 1.] 

The authority of the person making a grant, 
the genuineness whereof is presumed by the Court 
under the provisions of section 90 of the Evidence 
Act, is not proved by that section. [p. 300, col. 2.] 

Thakoor Pershad v. Musammat Bashmutty Kooer, 24 
W. R. 428; Ubilack Rai v. Dallial Rai, 3 C. 557; 
Uggrakant Chewdhry v. Hurro Chandra Shickdar, 6 
C. 202, referred to. 

Appeal against the decree of the District 
Judge, Mymensingh, dated the 13th of 
August 1912, reversing that of the Subordi- 
nate Judge, 2nd Court, of that place, dated 
the 21st of September 1911. . 

Babus Nil Madhab Bose, Basanta Kumar 
Bose and Bepin Chandra Bese, for tbe Appel- 


lants. 

Babus Dwarka Nath Chuckerbutiy, Gobinda 
Chandra Dey Roy and Satish Chandru Bhatta- 
charjee, for the Respondents. 


JUDGMENT.—This isan appeal by the 
plaintiffs in a suit for recovery of possession 
of a share of land on declaration of shikmi 
taluk? right thereto. The subject-matter of 
the litigation is waste land in Mauza Gurai in- 
cluded in estates Nos. 51 and 80 of the Col- 
lectorate of the District of Mymensingh. The 
estates were sold in 1883 for arrears of 
revenue and passed into the hands of one 
Bhawani Kishore Acharyya CUhondhury, the 
predecessor-in-interest of the first defendant. 
According to the plaintiff the defaulting 
proprietor, or his predecessor, had created six 
shikmd taluks, which comprised the whole 
villag2, excluding 2 kanis of private land 
held in the possession of the proprietor and 
some specific lands comprised in two other 
taluks Chand Ram and Soya Ram. The 
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plaintiffs set oat their title by transfer and 
succession from the tenure-holders and allege 
that they have been wrongfully kept out 
of possession by the first defendant. The first 
defendant defended the suit mainly on the 
ground that the six shikmz taluks did not 
cover all the lands of the village to the 
exclusion of 2 kanis of the proprietor’s private 
lands and the specific lands of the two other 
taluks already mentioned; he also contended 
that the six taluks did not exist from before 
the Permanent Settlement and that the 
plaintiffs had no right to the specifie lands 
claimed by them. The Subordinate Judge 
in a careful judgment decided all the points 
in favour of the plaintiffs and made a decree 
in their favour. Upon appeal the District 
Judge, in an elaborate judgment, has differed 
from the conelusions of the Subordinate 
Jndge and has dismissed the suit. On the 
present appeal, the decision of the District 
Judge has been assailed substantially upon 
two grounds of law; first, that reliance 
should not have been placed upon the facts 
stated in the report of the decision of the 
Judicial Committee in the case of 1ise v. 
Bhooban Moyze Debia Chowdrainee (1), which 
related to the same estate although not to 
the lands now in controversy; and secondly, 
that the District Judge has allowed the de- 
fendant to succeed on a case not specifically 


-made in the Court of first instance, 


As regards the firs! ground, itis plain 
that, in the Court of first instance, reference 
was made to the judgment of the Judicial Com- 
mittee in Wise v. Bhosban Moyee Debia Chowd- 
rainee (|) in order to meet the objection that 
the shikmz taluks were nct mentioned in the 
quinquennial papers of 1802. What happened 
in the lower Appellate Court was that the de- 
fendant relied upon facts in the history of the 
title to this property stated in the jadgment 
of the Judicial Committee, and the District 
Judge has made such facts the basis of his 
judgment. The result bas been that he has 
come to the conclusion that the plaintiffs 
had failed to explain how two of their 
predecessors Ibrahim and Mosan conld grant 
a valid sanad in 1807 and Asan Bibi 
another valid sanad in i809. In our opinion 
the judgment of the Judicial Committea in 
a suit not inter partes conld not be used 


(1) 10 M. I. A. 165 at p. 174; 3 W. B56 (P.0);1 
Suth. P. C, J. 563; 2 Sar. P. C. J. 91; 19 E. R, 934, 
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for the purpose for which it was used by 
the defendant in the Court below. It is 
well settled that although a judgment not 
inter partes may be used in evidence in 
certain circumstances as a fact in issue, or 
as a relevant fact, or possibly as a transac- 
tion [Ram Ranjan Chakerbati v. Ram Narain 
Singh (2), Bitto Kunwar v. Kesho Prasad Misr 
(8), Dinomont Chowdhrant v. Brojo Mohini 
Chowdhrant (4), Tepu Khan v. Rajani Mohun 
Das (5), Mulcomson v. O'Dea (6), Bristow v. 
Cormican (7)], the recitals in the judgment 
cannot be used as evidence in a litigation 
between the parties. The principleis that all 
judgments are conclusive of their existence 
as distinguished from their truth; judgments 
as public transactions of a solemn nature 
are presumed to be faithfully recorded. 
Every judgment is, therefore, conclusive 
evidence, for or against all persons, whether 
parties, privies, or strangers, of its own 
existence, date and legal effect, as distin- 
guished from the accuracy of the decision 
rendered; in other words, the law attributes 
unerring verity to the substantive as opposed 
to the judicial portions of the record. We 
hold accordingly that the judgment of the 
Judicial Committee could not be used in 
proof of the facts stated therein, and the 
first ground must prevail. 


As regards the second ground, namely, 


that the plaintiffs were taken by surprise 
by the argument which was advanced on 
bahalf of the defendants in the lower Appel- 
late Court, we may observe thatit is ina 
sense closely connected with the first ob- 
jection. The plaintiffs relied upon three 
old sanads whose genuineness was questioned 
by the defendant in both the Courts below. 
The Subordinate Judge as also the District 


Judge, however, have concurrentiy found: 


in favour of the plaintiffs. This, no doubt, 
did not necessarily show thatthe grantors 
of the sanads were competent to carve ont 
the interest which they really intended to 


(2) 22 C. 533; 22 I. A. 60. 

18) 241, A. 10; T9 A. 277; 7 Sar. P.C. J. 181; 10. 
W. N. 265. 

(4) 29 I. A. £4: 6 0. W. N. 386; 29 ©. 187. 

(5) 25 0, 522; 20. W. N. 501. , 

(6) (1864) 10 H. L. C. 598; 9 Jur. (x. s.) 1135; 9 L. 
T, 93; 12 W. R. 178; 11 E. R. 1155; 188 R. R. 317. 

(7) (1878) 3 App. Cas. 641 at p. 683. > : 
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create. It is well settled that section 90 of 
the Indian Evidence Act does not prove the 
authority of the person who has made the 
grant, the genuineness whereof is pre- 
sumed by the Court under the provisions of 
that section. If it were necessary to rely 
upon authority in ‘support of this position, 
reference may be made to the decisions in 
Thakoor Pershad v. Musammat Bashmatty Kooer 
(8) and Ubilack Rai v. Dallial Rai (9) and 
Uggrakant Chowdhry v. Huro Chunder Shickdar 
(10). A similar view has been taken in res- 
pect of ancient documents under the Eng- 
lish Law [Acrey, In re, Airey v. Stapleton 
(11)}. But the point here is that 
this objection to the validity of the 
sanads was not specifically raised in the 
Trial Court; when taken, and for the first 
time, in the Court of Appeal below, it was 
rested on facts recited in the judgment of 
the Judicial Committee already mentioned, 
but not proved in: this suit. The plaint- 
iffs were taken by surprise and have, we 
think, a legitimate .grievance; if the ob- 
jection had been taken, as it might have 
been, in the Primary Court, the plaintiffs 
might have adduced evidence to explain 
away the circumstances apparently adverse 
to their case. Indeed, this is more than 
probable, for they have, in this Court, actually 
referred to two ancient documents, namely, 
applications in Court dated 16th December 
1804 and Ist February 1805, which, as 
alleged in a petition presented to us, they 
have discovered since the date of the de- | 
cision of the District Judge, and whish, they 
contend, fully explain how the predecessors 
of the plaintiffs were competent to carve out 
the interest which they actually created by 
the sanuds mentioned. The appellants have ` 
invited us to receive these documents in ` 
evidence; we are of opinion that the appli- 
cation should be granted in the interests 
of justice. But in view of the course we 
intend to adopt, we must decline to accede 
to the prayer of the appellants that we 
should discuss in detail the legal effect 
of the facts found by the District Judge. 


(8) 24 W. R. 428. 

(9) 3 C. 557. 

(10) 6 C. 209. ; 

(11) (1897) 1 Ch. 164; 66 L. J. Ch. 152; 76 D. T, 
151; 45 W. R. 286. | 
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If we were to adopt that course, we might 
influence the decision of the District Judge 
after remand, which would be obviously 
unfair, as the facts must be re-investigated 
by him in the light of the documents now 
produced by the appellants. 
to add that a perusal of the judgment of 
the Subordinate Judge shows that the 
arguments which he adduced in support 
of his view, require serious consideration, 
and that till those reasons have been suc- 
cessfully met, his decision should not be 
reversed, 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and the case remanded to him in order that 
the appeal may be re-heard. The documents 
which have been produced before us will 
be sent down to the District Judge to be 
considered along with the other evidence 
in the case. The parties will be at liberty 
to adduce evidence to elucidate the question 
of the competence of the grantors of the 
sanads to create the interest actually created 
by those instruments. -The costs of this 
appeal will abide the result. 

Appeal allowed; Case remanded. 


MADRAS HIGH COURT. 
Civit Reviston PETITION No. 750 or 1915. 
April 14, 1916. 

Present: —Mr. Justice Seshagiri Aiyar. 
NARA REDDIAR—Derenpanr— 
PETITIONER 
versus 


DORAISWAMI REDDI—PLAINTIpu— 


RESPONDENT. 

Evidence Act (I of 1872), s. 92 (1) - Promissory note 
Recital as to consideration—Proof of payment of a 
different kind, whether admissible. 

Under section 92 (1) of the Evidence Act, itis 
open tothe parties to an instrument to show that 
the special cohsideration mentioned in the document 
is not really what passed between them. [p. 301, col. 
2; p. 302, col. 1.] 

Adityam Iyer v. Ramakrishna Iyer, 21 Ind. Cas. 
458; (1913) M. W. N. 847; 14 M. L, T. 882; 25 M. L. J. 
602; 38 M. 514, distinguished. 

Achal Ram v. Kazim Husain Khan, 32 L 
A. 113,9 0. W. N. 477; 27 A. 271; 15 M. L. J. 197; 
8 O. 0. 155; Hanif-ur-nisa v. Faiz-un-nisa, 11 Ind. 
Cas. 398; 33 A. 340; 8 A. L, J. 373 (P. C.); 15 O. 
W. N. 521; 13 O, L. J. 510; 10 M. L. T., 28; (1911) 2 
M. W. N. 370;.21 M. L. J. 1126; 13 Bom. L. R. 391; 38 
I. A. 85 and Chuni Bibi v. Basanti Bibi, 24 Ind, Cas. 
661; 12 A. L. J. 969; 36 A. 537, followed. 
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Petition, under section 25 of Act IX of 
1887, praying the High Vourtto revise the 
decree of the Court of the Principal District 
Munsif of Villupuram, in Small Cause Suit 
No. 1088 of 1918. 


Mr. K. G. 
Petitioner. 

Mr. R. Subramania Aiyar, for the Respond- 
ent, 


JUDGMENT.—The argument in this 
revision petition is that as .the promissory 
note recites that money was received for 
the execution of the note, it is not open to 
the plaintiff toprove that the consideration 
was differentfrom what was recited in the 
document. Reliance was placed for this 
purpose upon a decision .of this 
Court reported as Adityam Iyer v. Rama- 
krishna Iyer (1). All that was decided 
in that case was that by oral evidence it is 
not open to the parties to add to the amount 
of the consideration mentioned in a document. 
The question as to whether the actual nature 
of the consideration that passed between the 
parties can be proved by oral evidence was 
not considered in the case. It issettled law 
that the recital ina document reciting that 
consideration was paid in a particular way 
can be proved to have been untruly or 
incorrectly made. Itis enough to mention 
in this connection the decision of the Judicial 
Committee reported as Achal Ram v. 
Kuzim Husain Khan (2). There it 
was pointed ont by Lord Macnaghten that 
an untrue recital in a deed should not 
preclude evidence being given of the real 
consideration, Ina later case, Hanif-un-nisa 
v. Faiz-un-nisa (3), the Judicial Committee 
held that the nature of the consideration can 
be proved by oral evidence, This is the 
view taken also by Mr. Justice Banerji in 
Chunt Bibi v, Basanti Bibi (4). Speaking 
for myself, have no hesitation in holding , 
that it is open to the parties to an instrument 


Sarangaraja Aiyangar, for the 


(1) 21 Ind. Cas. 458; 88 M. 514; (1918) M. W. N. 
847; 14 M. L. T. 382; 25 M. L. J. 602. 

(2) 32 I. A. 113; 9 C. W. N. 477; 27 A. 271; 
L. J. 197; 8 O. C. 155. 

(3) 11 Ind. Cas. 398; 33 A. 340; 8 A. L. J. 378; 


15 MN. 


(P. C); 15 0. W. N. 521; 13 O. L. J, 510; 10 M. L. T. 


23; (1911) 2 M. W. N. 370; 21 M. L. J. 1126; 13 Bom. 
L. B. 391; 38 I. A. 86. 
(4) 24 Ind. Cas. 661; 12 A. L. J. 969; 36 A. 587, 
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show that the special consideration 
mentioned in the document is not really what 
` passed between them. That seems to follow 
from clause 1, of section 92, of the Evidence 
Act. Ithink the District Munsif was right 
in this casein allowing evidence to be gore 
into regarding consideration: he has found 


that there was good consideration for the. 


note. This petition must be dismissed with 
costs. 

Petition dismissed. 
V.RAP. 


ALLAHABAD HIGH COURT. 
Frrst Civit APPEAL No. 29 or 1916. 
May 16, 1916. 

Present:—Mr, Justice Walsh and 
Mr, Justice Sundar Lal. 

TU RSI— DerENDANT— APPELLANT 
veTSUS 

t- 
“MOHAN— PLAINTIFF— RESPONDENT. 

Jurisdiction—Decision of Revenue Court between 
rival tenants—Suwit for ejectment as trespasser—Civil 
Court, jurisdiction of. 

Where in a previous suit for ejectment, the 
parties came to terms and a decree was passed where- 
by the defendant became entitled to hold the land 
for five years and subsequently in another suit for 
ejectment it was held by the Board of Revenue that 
the defendant was not the plaintiff’s sub-tenant: 

Held, in a suit by the plaintiff for ejectment 
of the defendant as trespasser, that the suit 
was cognizable by the Civil Court. [p. 302, col. 2.] 

Where a dispute is between a tenant and 
another person who alleges himself to be a 
co-tenant, the Revenue Court has no jurisdiction 
to decide the matter finally. It can only do so 
in a suit between landlord and tenant, [p. 303, col. 1.] 

First appeal from the order of the Subordi- 
nate Jadge, Badaun, dated the 20th Desem- 
ber 1915. 


Mr. Benod Bihari, for the Appellant. 
Mr. Ibn Ahmad, for the Respondent, 


` JUDGMENT. 


Warsa, J.—I agree with the judgment of 
the Court below and with the reason 
given therein. The contention of the appel- 
lant seems to me subversive of the whole 
legislation on this point and none of the 
authorities cited to us apply to this case. 
I'would dismiss the appeal with costs, 
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Sunpar Lat, J.—The only question in this 
case is, whether the suit as framed les 
in a Civil Court and whether the judg- 
ment of the Board of Revenue, dated 6th 
March 1915, is conclusive of the question 
whether the defendant is or is not a lessee 
of the plaintiff. The facts of the case as 
they appear are as follows: —OQne Harkishen 
had three sons, Khanjan, Dale and Fateh. 
Khanjan died and the names of Dugar 
and Hulasi, sons of Dale, were recorded 
in his. place. We finally find," the name 
of Mohan, son of Fateh, plaintiff-respondent 
in the present case, recorded in respect of 
the holding. In 1907, the plaintiff sued for 
the ejectment of the defendant. The 
matter in controversy between them was 
settled by a compromise of 30th September 
1907. That compromise was embodied in 
a decree of 3rd October 1907. Under 
that compromise the plaintiff paid a sum 
of Rs. 81 to the defendant and the latter 
became entitled to hold the cultivatory 
holding for five years. On the expiration 
of five years the plaintif brought 
a suit for ejectment, alleging that on the 
facts stated the relationship of tenant and 
sub-tenant existed between him and the 
defendant. The Commissioner decided in 
favour of the plaintiff; but the Board of 
Revenue on the 6th of March 1915 decided 
that the defendant was not the plaintiff's 
sub-tenant. The plaintiff has brought a 
suit now in a Civil Court on the allegation 
that the defendant is a trespasser.. The 
first point in controversy is whether a suit 
soframed lies in a Civil Court. There 
is no section in the Tenancy Act which 
enables a suit so framed being brought ina 
Revenue Court, and J think the Court below 
has rightly decided that on the plaint so 
drawn up the suit lies in the Civil Court. 


The next question is whether the observa- 
tion of the Board of Revenue, that the rela- 
tionship between the parties was that of co- 
lessees is conclusive. It is urged on behalf of 
the appellant that this observation is conclu- 
sive of that point. The plaintiff had sued for 
ejectment of the defendant on the ground 
that he was his sub-tenant. The only 
point directly and substantially in issue in 
that suit was whether the relationship of 
landlord and tenant existed between the 
parties, The only point on which that 


4 


Vol. XXXV) 


CEIRAGH DIN V., ALLAH DIN. 


decision is res judicata is that there in no 
such relationship between them. As to 
what else the relationship was, was a matter 
not directly in issue. It was a subsidiary 
side issue. Any observation on the subsidiary 
side issue cannot be res judicata. The only 
point which the Revenue Court could decide 
was whether the relationship of landlord 
and tenant existed between the parties. 
Where a dispute is between a tenant and 
another person who alleges himself to be a 
co-tenant, the Revenue Court bas no jurisdic- 
tion to decide the matter finally. It can 
only do so ina suit between landlord and 
tenant. I think the decision of the Court 
below was right, and I agree in dismissing 
the appeal with costs. 


By tue Couat.-This appeal is dismissed 
with costs, 
Appeal dismissed, 


PUNJAB CHIEF COURT. 
Seconp Crvin Appear No. 801 or 1914. 
February 1, 1916. 
Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Rattigan. 
CHIRAGH DIN—Derenpant--~ 
APPELLANT 
versus 
ALLAH DIN——PLAINTIFF AND ANOTHER— 
DEFENDANT— RESPONDENTS, 

Pre-emption—Colourable transaction— Sale in guise 
of gift—Right to pre-empt. 

By a deed which was in terms one of gift, N 
made a gift of the land in suit to defendant as 
some return for the services rendered to him at 
various times by the latter, who was described as 
a near kinsman and avery good friend, The deed 
also stated that the value of the land was Rs. 1,000. 
The plaintiff sued for pre-emption and it was found 
that defendant was not related to N nor had 
rendered him auy service: 

Held, that the transaction was really onc of sale 
though disguised as a gift and the plaintiff was 
entitled to pre-empt the land in suit. [p. 305, col. 1.] 

Tara Chand v, Baldeo, 117 P, R, 1890, referred to. 


Second appeal from the decree of the 
Divisional Judge, Lahore, dated the 24th 
Mareh 1914. 

Mr, Fazl-i- Hussain, for the Appellant. 

Lala Moti Lal, for the Respondents. 
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JUDGMENT.— It is unnecessary for us 
to re-state the facts which are set forth in 
the judgment of the Subordinate Judge. 
The sole question before us on this second 
appeal is, whether the deed of conveyance 
executed by Nathu on the 10th August 
1910 is (as in terms it purports to be) a 
deed of gift in favour of defendant, 
Chiragh Din, or (as plaintiff pre-emptor 
alleges) in reality a deed of sale in the 
guise of a gift. 

Admittedly, the deed is in terms one 
of gift, and according to thrse terms the 
gitt (which comprised 12 kanals 2 marlas 
of land in Mauza Baghanwala) was made 
by Nathu as some return for the services 
rendered to him at various times by his 
near kinsman and very good friend, Chiragh 
Din. The deed, somewhat naively and in- 
genuously, states incidentally that the value 
of the property is Rs. 1,000. 

The Subordinate Judge and Divisional 
Judge have conenrrently found that the 
alienation was not a gift but a sale disguised 
asa gift in order to evade claims by pre- 
emptors and to enable the alienee to qualify 
as a candidate for the post of lumbardar, 
and they are also agreed that the alleged 
relationship of the alienee with the alienor 
and the alleged ‘services rendered by the 
former to the latter are mythical and un- 
proved. 

At the hearing before us Mr. Fazl- 
i-Hussain made no attempt to support the 
gift upon the grounds urged by his client 
in the Courts below, but opened up an 
entirely new case. The gift, he urged, was 
not intended to be a permanent transfer 
to the alienee, but was made, not out 
of gratitude to a near relation and dear 
friend, who had rendered invaluable services 
to the alienor, but with the object of en- 
abling the alienee to qualify for the post 
of lambardar, it being well- understood 
between the parties that the transfer was 
to be of a temporary character and that 
the land was to be given baek, immediately 
after the determination of the lambardart 
case, tothe alienor. It is not for us to say 
whether a transaction of this kind should 
or should not be recognised as an honest, 
bona fide compliance with the rules relating 
to the appointment of lambardars, but 
that a practice of the kind exists is apparent 
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from the ruling of the Financial Commis- 
sioner to which Mr, Fazl-i-Hussain has re- 
ferred us [see Atar Singh v. Ganga Singh (1)]. 
This practice may exist and it may be that 
the Revenue Authorities do not regard it 
unfavourably, butin the case before us ve 
have no hesitation in saying that the plea 
now advanced in support of the so-called 
“gift”? is a mere afterthought, devised to 
meet the obvious objection that after two 
Courts bad concurred in holding that there 
was no foundation for the grounds upon 
which the “gift?” was originally based, it 
would be idle for the alienee to ask us in 
second appeal to come to a different con- 
clusion. Both Courts had found that there 
was no reason whatever why Nathu should 
have madea gift of a valuable part of his 
land to Chiragh Din, inasmuch as the latter 
was not related to him and had not render- 
ed him any services. It was obviously 
necessary, therefore, to explain the gift in 
some other way, and as there was no reason 
why Nathu should have permanently given 
away part of his land to an ordinary friend, 
it is now urged that he did so merely 
for a temporary purpose, and seemingly 
out of pure good nature and kindness of 
heart. 


But during the trial of the suit the 
alienee’s witnesses insisted that the gift 
was made asa grateful return for valuable 
services and that it had no. connection 
whatever with Chiragh Din’s application to 
be appointed lumbardar (see evidence of 
Miran Bakhsh, Mehr Bakhsh, Chaudhri 
Mhanda, Mian Khuda Bakhsh, Haji 
Ahmad Bakhsh, and Khair Din), Indeed 
some of these witnesses went so far as to 
assert that even before the gift was made 
Nathu had been speaking most gratefully 
of Chiragh Din’s invaluable services and 
had openly expressed his intention of re- 
warding him handsomely (see evidence of 
Mian Khuda Bakhsh and’ Haji Ahmad 
Bakhsh). 


Mr. Fazl-i-Hussain tries to explain all this 
by urging that at the time when the suit 
was pending inthe Court of the Subordinate 
Judge, it would have been impolitic for 
Chiragh Din to state the real facts as his 


(1) 18 Ind. Cas. 694; 1 P. R. 1913 Rev; 1 P, W. R. 
1913 Rev.; 146 P, L. R. 1913. 
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claim to the Tambardari was: still under con- 
sideration and no decision had been given 
thereon by the Revenue Authorities. This 
is not quite accurate. The claim cf Chiragh 
Din bad been finally rejected by the Com- 
missioner onthe 4th November 1911 and 
defendant’s witnesses were examined in 
April and May 1912. Moreover, not a word 
was said to the Divisional Judge as to this 
being the real reason for the gift, and by the 
time that the appeal was heard by that 
learned Judge if must have been evident to 
Chiragh Din that he had no possible chance 
of obtaining the post for which he was a 
candidate. 

It is true that both in the Court of the 
Subordinate Judge and in that of the Divi- 
sional Judge reference was made to this land 
being acquired by Chiragh Din in order to 
qualify himself as a candidate for the post, 
but itis clear from the judgments of the 
learned Judges that if was plaintiff who 
gave this as an explanation for the acquisition 
ofland by Chiragh Din. Itis only in this 
Court and for the reason given above that 
Chiragh Din has changed his ground and now 
asserts that the transfer was merely tem- 
porary. : 

As a matter of fact Chiragh- Din has made 
use of the alienation in his favour not only to 
qualify for the lambardari but also to acquire 
other land in the village, and he has by 
means of his ownership of this plot of land 
succeeded in defeating at least one suit for 
pre-emption. In these circumstances we 
cannot listen to this entirely new case which 
is set up by him and we must keep 
him to the pleas urged by him in the 
lower Courts. We must take it, therefore, 
that his defence is. that the land was given - 
to him, and given to him (as the deed states) 
permanently. 


The neat question that arises is whether 
we can believe this story? Two Courts have 
disbelieved it and have found that there was 
no conceivable reason why Nathu, who has 
six sons of his own and is on good terms 
with them, should go out of his way to make 
a gift of this kind to one who is not related 
to him and to whom he is in no way proved 
to be beholden. It is not as if Nathu was a 
man of unbounded wealth, for here again the 
Subordinate Judge and Divisional Judge are 
agreed that he is far indeed from being a 
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man of means. Such being the facts, and 
keeping in mind the very significant refer- 
ence in the deed to the value of the property 
(viz., Rs. 1,000), we think the Courts were 
fully justified in accepting, as a guiding 
precedent, the decision of the Division Bench 
in the case reported as Tura Chand 
v. Baldeo (2) and in holding upon that 
authority and u pon the facts which are very 
similar to those in the reported case, that 
the deed was one really of sale though dis- 
guised as a gift. 

We accordingly dismiss the appeal with 
costs. The money (Rs. 1,000) must be paid 
into the Court of the Subordinate Judge 
within one month from to-day. - 


Appzal dismissed, 
(2) 117 P. R. 1890, : 
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CALCUTTA HIGH COURT. | 
. ÅPPEAL PROM ApPELLATE Decrees Nos. 1243 
~ AND 1979 ro 1981 cr 1912. 
| November 24, 1915. 
Present: — Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice N. R. Chatterjea. 


MATHURA MOHAN SAHA AND otuers— 
—-APPELLANTS 
= versus 
RAMKUMAR SAHA anp CHITTAGONG 
DISTRICT BOARD—Responpent. 

Transfer of Property Act (IV of 1882), 8 54—Sale— 
Admission, whether title can pass by—Release, whether 
can operate to pass title—Bengal Local Self-government 
‘Act (III of 1&85 B.. C.), s. 188 (d), rr. 93, 98, 102, 103, 
scope of-—Interpretation of Statute—Slatutes, mandatory 
or directory—Contracts made by agents of Corporation, 
how far bind it—Contract, rescission of, by another 
“contract-——Contract, abandonment of --Civil Procedure 
Code (Act F of 19: 38), O. XLI, rr, 22 (3), 33—Cross- 
‘objection by one respondent against another. 

Where land being sold to the highest bidder for 
“Rs. 1,280 by the District Board, a sale certificate (not 
registered ) was issned to the purchaser, but the pro- 
perty not having been specifically described therein, 
the Chairman of the District Board executed in 
favour of the purchaser a registered decd of release 
which did not, however, purpovi to be a conveyance 
and was stamped as a release: 

Held, (1) that by the -documents no valid title 
passed ‘to the purchasor, ag the unregistered sale certi- 
ficate could not operate as a conveyance and that the 
deed of release was inopsrative to transfer title be- 
cause title to land could not pass by a mere admission 
when the Statute required a-deed; [p. 310, col. 1.1 

(2) that even if the release was construedas a con- 
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veyance, as this document as well as the sale certi- 
ficate, though sealed and signed by the Chairman, wero 
not signed by two members of the Board, the sale was . 
invalid, being in contravention of rule 98 of the 
Statutory Rules made by the Lieutenant-Governor on 
the 15th December 1885, under section 188 (d) of the 
Bengal Local Self-government Act (IIL of 1885 B. C.); 
[p. 810, col. 2; p. 811, col. 1.3 

(3) that these documents did not constitute even a 
valid contract for sale, as it was not sanctioned ata 
meeting of the Board, or executed in accordance with 
rule 103 of the District Board; [p. 314, col. 1.3 

(4) that the purchaser, who came into Court as 
plaintiff for recovery of possession of the land and 
declaration of title thereto, must succeed on proof 
of 2 valid title and was not cntitled to a postponoment 
to entitle him to complete his title by securing a duly 


. executed instrument from the District Board. [p. 314, 


col. 2.] 

Rules 93 and 98 of the Statutory Rules made by 
the Lieutenant Governor under section 188 (d) of the 
‘Bengal Local Sclf-government Act are not ultra vires 
and rule 98 is not merely directory but is mandatory, 
and must be read along with rule 98;,the effect of 
these two rules is that no immoyeable property vested 
ina District Board can be sold except with the 
previous approval of the Local Government and 
except by an instrument under the common seal 
signed by the Chairman and by two members of 
tho Board. [p. 311, col, 2; p. 812, col. 7 J 

Section 188 (4) of the Bengal Local Self-govern- 
ment Act, which authorises the Licutenant-Governor 
to make rules consistent with the Act for the pur- 
pose of regulating the powers of District Boards 
to transfer property, authorises him not only to 
frame rules which impose restrictions on alienations 
but also to frame rules which prescribe the 
formalities to be observed when alienations are 
mado. [p. 811, col. 1.]- 

A rule framed for the purpose of regulating the 
to transfer . property may deal with the 
extent as also the mode of exercise of that power, 
though it cannot prevent or prohibit the exercise 
of the power. [p. 311, col. 2.1 

Courts in construing a Statute will give mieh 
weight to the interpretation pot upon it at the . 
time ofits ‘enactment and sinca, by those whose 
duty it has been to construe, execute or apply 
it, although such interpretation is not conclusive 
upon the Courts. [p. 811, col. 2.] 

No universal rulo cau be laid down for 
struction of Statutes. As to whether mandatory 
enactments shall be considered directory ouly or 
obligatory with an implied nullification for dis- 
obedience; it is the duty of Courts of Justice to try 
to get at the real intention of the Legislature by 
carefully attending to the whole scope of the 
Statute to be constr ued. [p. 312, col. 2.] 

Where powers or rights are granted witha direction 
that certain regulations or “formalities shall be 
complied with, a rigorous observance of them is 
regarded essential to the acquisition of the powers 
or rights. But where a public duty is imposed and 
the Statute requires that ib shall be performed in a 
certain. manner or within a certain time or under 
other specified conditions, such prescriptions may 
well be regarded as intended to be directory only, 
when injustice or inconvenience to others, who have 
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no control over those exercising the duty, would 
result, if such requirements were deemed ossential 
and imperative. [p. 312, col.'2; p. 313, col. 1.] 

Where a Corporation is acting within the scope of 
the legitimate purposes of its institution, even a 
parol contract made by its authorised agents raises 
implied promises, for the enforcement of which an 
action may well lie, specially where thero is no 
express statutory requirement of a contract under 
seal and the benefit of the contract has been 
enjoyed by the Corporation; provided, the contract 
is not by Statute positively required to be under 
seal or if is not ultra vires in the sense that it 
is beyond the scope of the authority of the Cor- 
poration under any circumstances. |p. 315, cols. 1 
Å 2; p. 316, cols. 1 & 2.) 

One contract is rescinded by another between 
the same parties, whon the latter contract is 
inconsistent with, and renders impossible the per. 
formance of, the former. But if it turns out that 
the latter contract cannot operate as the parties 
intended, it does not have the effect, by implication, 
of affecting their rights under the former contract. 
[p. 316, col. 2; p. 317, col. 1.7} 

Where one party, by acts and conduct, evinces 
un intention no longer to bo bound by his contract, 
the other party will be justified in regarding him- 
self as emancipated from continued liability under 
the contract. Bat such an abandonment of the 
contract must be made out by clear and precise 
evidence. [p. 317, col. 2: p. 318, col. 1.9 

Where a Corporation receives money or property 
under an agreement which turns out to be ultra vires 
or illegal, it is not entitled to retain it: either it 
must eu it or make compensation for it: [p. 319, 
col. 2, 

A respondent in an appeal is not ordinarily entitled 
to urge cross-objections except as against the appel- 
lant, but under special cireamstances of a case the 
Appellate Court can, under the provisions of Order 
XLI, rules 22 (8) and 38, give effect to the cross-ob- 
ay of one respondent against another. [p. 320, 
col, 1. : G 


Appeals against the decisions of the District 
Judge, Chittagong, dated the 9th February 
1912, modifying those of the Subordinate 
Judge, Chittagong, dated the 28th Novem- 
ber 1910. 


Sir Rash Behary Ghose and Babu Dhirendra 
Lal Kastgir, for the Appellants. 

Babus Mahendra Nath Rayand Gunada 
Charan Sen, for Saha Respondent. 

Babu Kshitis Ohunder Sen, for the District 
Board, Respondent. 


JUDGMENT. 

MOOSERJEE, J.—The history ofthe litiga- 
tions, which have culminated in these appeals, 
consists principally of matters of record, 
and has not formed the subject of con- 
troversy in the elaborate arguments addressed 
to this Court. In 1895, one Ram Kamal 
Saha made over a sum of money to the 
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District Board of Chittagong for the 
acquisition of a tract of land, in order that 
atank might be excavated thereon for the 
benefit of the inbabitants of the locality, 
On the 15th June 1897, the usual declara- 
tion was published under the Land Acquisi- 
tion Act; the land was, in due course, 
delivered to and became vested in the 
District Board on the llth and 21st February 
1898. It subsequently transpired that Ram 
Kamal Saha, the donor, was not moved by 
motives of public philanthropy, but that his 
real object as also the object of Ramsundar 
Saha, now represented by the appellants, 
his three sons, was to spite his relation 
Ramkumar Saha (the respondent in these 
appeals), who was owner of a substantial 
portion of the property acquired. As Mr. 
Skrine, the then Commissioner of the 
ChittagongDivision, observed, the country was 
honeycombed with tanke, and it was simply 
monstrous to wish to pull down godowns and 
buildings to excavate another tank. The 
result was that, on the 7th March 1898, the 
District Board decided to abandon the project; 
but as possession of the land aequired had 
already been taken, the Government was not 
at liberty to withdraw from the acquisition 
under section 48 (1) of Act I of 1894, 
The Bengal Government accordingly inform- 
ed the Commissioner, on the 2Ist May 
1898, that the Government could not 
withdraw from the acquisition of the land 
at that stage, and forwarded the opinion 
‘of the Superintendent and Remembrancer of 
Legal Affairs, that if the Board did not want 
the land, they could arrange with the 
original owners or others to take the land 
off their hands at the price paid for its 
acquisition. On the 29th August 1898, the 
Board intimated to Ramkumar Saha that 
as they had abandoned the project, it had 
become necessary to return the land to its 
original owner, and they enquired of him, 
whether he was willing to take back the 
land on - payment of Rs. 25 as the expenses 
of acquisition.’ The owner, who was obviously 
anxious to get back the land, which he had 
lost by reason of what was essentially an 
unwarrantable misuse of the machinery 
provided in the Land Acquisition Act, 
deposited the amount in the Treasury on the 
Gth September 1898. The Land Acquisi- 
tion Collector, apparently in ignoranse of 
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these proceedings, called upon Ramkumar 
Saha on the 16th December 1898 to receive 
Rs. 538-5-6 as compensation for that 
portion of his land which had been acquired 
for the benefit of the District Board.. On 
the 10th January 1899, Ramkumar Saha 
wrote to the Land Acquisition Collector 
and refused to take the compensation money 
on the ground that he had already accepted 
and acted upon the offer of the Board to 
re-transfer the land to him on payment 
of Rs. 25. The sum held in deposit by 
the Land Acquisition Collector as compen- 
sation was subsequently made over by him 
to the District Board. The District Board, 
however, did not execute a conveyance in 
favour of Ramkumar Saha, and, so far as 
we can gather, the latter also did not. press 
for a regular deed. The reason, no doubt, 
was that notwithstanding the proceedings 
for acquisition, he continued in actual occu- 
pation of the land. More than two years 
later, onthe 27th November 1900, the 
Land Acquisition Collector intimated to 
Ramkumar Saha that Rs. 957-11-1, had 
been spent for acquisition of the land, that 
Rs. 538-5.6, which at one time stood to 
his credit as owner of the land acquired, 
had been made over to the District Board, 
and that the land would be given to him 
_on payment of the balance, Rs. 419-5-7. 
This offer, so far as can be made out from 
the record, covered not only the land of 
Ramkumar Saha which had been acquired 
for the District Board, but also other lands 
in the neighbourhood which had been 
acquired for the purposes of the same project 
of excavation of a tank. On the 4th Decem- 
ber 1900, Ramkumar Saha deposited 
in the Treasury the entire sum of 
Rs. 957-11-1; and on or about the same 
date, a draft conveyance in his favour was: 
drawn up ona stamped paper purchased at 
his cost for Rs. 10. The conveyauce, how- 
ever, for some unexplained reason, was 
neither executed nor registered. About a 
year later, onthe 2nd August 1901, the 
Bengal Government intimated to the Com- 
missioner of the Chittagong Division that 
the land should be offered to the original 
owners at cost price, and that if they 
declined -it should be sold by public auction. 
The letter added that in either case, the 
net sale-proceeds should be given to the 
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donor or his personal representatives, who 
had paid the cost of acquisition. On the 
24th February 1902, the District Board 
issued a letter to Ramkumar Saha and 
informed him thatif he did not, within 
thirty days, deposit Rs. 538-5-6 as price 
of the land and Rs: 13-9-6 as cost of acqui- 
sition (total Rs. 551-15 0) to take back his 
land, the land would be sold by public 
auction. Obviously, the District Board 
authorities overlooked that a much larger 
sum than what was demanded had already 
been deposited by Ramkumar Saha. The 
record does not show what reply was sub- 
mitted by the latter. We know, however, 
that on the 20th October 1902, the Land 
Acquisition Collector intimated to Ram- 
kumar Saha and several other persons (some 
of them apparently his superior landlords 
and other his tenants) that they should, on 
payment of Rs, 872-2-3 within 6th November 
1902, take back the land, and that, other- 
wise, it would be sold by public auction, 
The notice explained, on the face of it, that 
the sum demanded was obtained by deduc- 
tion of Rs, 118-9-9, that is, 15 per cent. from 
Rs. 990-12-0 (which was the cost of acquisi- 
tion of the land in four parzels under four 
declarations; the respective amounts were 
Rs 50-8-3, 36-11-0, 62-8-10, and 3-41-10-0). 
The record does not show what followed 
upon this notice; but it is plain that the Land 
Acquisition Collector overlooked that a much 
larger sum than what he demanded had been 
deposited nearly two years before. The posi- 
tion now was that Ramkumar Saha did 
not get a title-deed for the whole land, 
although he had fully complied with the 
requisition of the District Board and of 
the Land Acquisition authorities. Meau- 
while on the 17th May 1903, the Com- 
missioner of Chittagong had asked permis- 
sion of the Board of Revenue to restore the 
acquired land to the original owners. Why 
this was done is not explained, because we 
know that on two previous occasions, namely, 
on the 21st May 1898 and on the 2nd 
August.1901, the Local Government had, ex- 
pressly or impliedly, approved the proposal 
for re-transfer of the land to the original 
owners; it is useless to speculate whether 
the letter of the 17th May 1903 was 
written because the previous correspondence 
andthe orders contained therein were over- 
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29th May 1903 the Board of Revenue held 
that their sanction was nob necessary, and 
that as the land had vested in the District 
Board, the latter were competent to effect 
the proposed re-transfer to the original 
owners, What action was taken by the 
District Board on receipt of this reply does 
not transpire from the evidence on the 
record; but we find that on the 24th March 
1904, Ramkumar Saha petitioned to the 
District Board for return of Rs. 992-11-1, 
which had been in deposit then for several 
years (the sum was made upof Rs. 25 
paid on the 6th September 1598, Rs. 10 
paid on account of stamp on the 3rd 
December 1900, and Rs. 947-11-1 deposited 
on the 4th December 1900). No notice 
was taken of this application by the District 
Board authorities. Ramkumar Saba waited 
for three years and renewed his application 
on the 9th June 1907, but with no better 
result. He again renewed his application 
on the 12th August 1907. Upon this appli- 
cation, the Chairman of the District Board, 
on the 26th December 1907, directed that the 
sum might be refunded, because, in his 
opinion, the land should be retained and 
the tank constructed; he added in his note 
that the acceptance of the refund by Ram- 
kumar Saha would estop the latter in any 
claim on the unexecuted conveyance; and he 
specifically directed that the applicant might 
be asked to take the money. .This instruc- 
tion, however, was not carried out; the order 
of the Chairman was not notified to Ram- 
kumar Saha, nor was the money ever paid 
or tendered to him, though an attempt is 
inade inthe oral evidence to show that a 
clerk of the .District Board Office verbally 
communicated the substance of the order of 
the Chairman to an officer of Ramkumar 
Saba. The fact remains that the money is 
even now in the hands of the District Board 
authorities.. On the 22nd February 1909, 
the District Board put the land to auction. 
Ramkumar Saha, who was in occupation all 
this time, as soon as he was apprised of the 
intentions of the Board, appeared and object- 
ed to the sale, on the ground that the Board 
had already contracted to sell the property 
to him, The objection was summarily over- 
ruled and the property was sold to Ram- 
Saha as the highest bidder for 
Rs. 1,280. On the 14th May 1909, what is 
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called a sale certificate was issued to the 
purchaser; as the property was not specifically 
described in this document, the Chairman 
of the District Board executed in favour 
of the purchaser a deed of release on the 
12th July 1909. Symbolical possession of 
the property is said to have been delivered 
to the purchaser on the 17th August 1909; 
but he was not dble to obtain actual posses- 
sion. The result was that on the 28th 
September 1909, the purchaser instituted 
four suits inthe Court of the Munsif of 
Chittagong for declaration of title by pur- 
chase and for recovery of possession from 
Ramkumar Saha; tke District Board of 
Chittagong was not joined as a party defend- 
ant to these suits, The purchaser instituted 
four different suits, apparently on the 
ground that the land had been acquired in 
four distinct parcels onthe basis of four 
declarations under the Land Acguisition 
Act. On the 16th December 1909, Ram- 
kumar Saha instituted a cross suit in the 
Court of the Subordinate Judge of Chitta- 
gong against Ramsundar Saha, the pur- 
chaser, and the Chairman of the District 
Board. The suit relates only to that portion 
of the land which had originally belonged 
to Ramkumar Saha. The plaint formulates 
the relief claimed as follows: frst, that the 
title of the plaintiff in kaemi dartapa right 
and right by adverse possession be declared; 
seconaly, that . the purchaser defendant be 
restrained in his attempt to take possession; 
titrdly, that the District Board be made to 
execute a conveyance in his favour and that 
bis possession be confirmed; fourthly, that 
he be awarded a decree for damages for 
interest and costs; 
fifthly, that he be granted such relief as 
the Court might think fit. Subsequently 
to the institution of this suit, the suits in the 
Court of the Munsif were transferred to the 
Conrt of the Subordinate <udge, and the five 
suits were tried together. The Subordinate 
Judge, in the suit of Ramkumar Saha, allow- 
ed him a decree for Rs. 992-11-1 against the 
District Board, with interest thereon from 
date of judgment until payment. In the 
suits by Ramsundar Saha, the Subordinate 
Judge gave him a decree for. possession with 
mesne profits and costs against Ramukmar 
Saha. Four appeals were then preferred to 
the District Judge by Ramkumar Saha, 
namely, one appeal by him in his suit, and 
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three appeals by him in three of the four 
other suits; the lands comprised in these 
three suits were identical with what was 
comprised in his suit. Consequently, the 
subject-matter of the controversy before the 
District Judge was restricted to that portion 
of the land which originally belonged to 
R-mkumar Saha. The District Judge, in 
.the suit of Ramkumar Saha, modified, to his 
detriment, the decree of the primary Court. 
He confirmed the decree ju his favour for 
Rs 992-11-1; but he made the recovery of this 
sum from the District Board conditional on 
his making over possession of the land to the 
Board within 6 months. In the other three 
suits, brought by Ramsundar Saha, he allowed 
the appeals of Ramkumar Saha and dismissed 
the claim for possession on the ground that 
the sala of the 22nd February 1909 was 
inoperative in law. The representatives of 
Ramsundar Saha, who had died in the 
interval, have perferred four’ appeals to this 
Court and have contended tbat the sale men- 
tioned was valid and operative. Ramkumar 
Saha has preferred a memorandum of cross- 
objections in the appeal which arises 
out of his suit and has argued that he had 
a good title to the land and was, at any rate, 
entitled to a decree for specific performance 
against the District Board. Notice of the 
memorandum of cross-objections was, however, 
served at first only on the appellants, and 
when this was brought to the notice of the 
Court, the hearing of the appeals was 
adjourned, at the request of the Couusel for 
.the District Board, to enable him to consider 
the position and to receive adequate instruc- 
tions; if was ultimately intimated to the 
Court that the District Board supported the 
contention of the appellants and opposed the 
cross-objections of their co-respondent, 
Ramkumar Saha. The appeals have been 
elaborately argued on both sides, and the 
points which emerge for consideration as also 
the facts whereon they are based may be 
briefly summarised, 

The land now in dispute admittedly be- 
longed originally to Ramkumar Saha. At 
the instance of Ramkamal Saha and Ram- 
sundar Saha, the land was acquired under 
the Land Acquisition Act and was vested 
in the Chittagong District Board for the 
excavation of a tank. The project was sub- 
sequently abandoned, and the District Board, 
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with the concurrence of the Local Govern- 
ment, decided to return the land to the 
original owner on payment of the actual 
expenses of the acquisition, as no com- 
pensation had been previously paid to 
him. The District Board, through their 
Vice-Chairman, then made an offer to 
Ramkumar Saha to return the land to him, if 
he paid Rs. 25 as the expenses of the acquisi- 
tion. This offer was forthwith accepted, and 
the money was deposited in the Treasury. 
Though no formal conveyance was executed, 
Ramkamar Saha continued in ozcupation 
presumably on the strength of this agree- 
ment. Two years later, a second offer was 
made to Ramkumar Saha by the Land 
Acquisition Collector, on behalf of the Dis- 
‘trict Board, to transfer to him the whole 
of the land acquired (inclusive of the land 
covered by the previous agreement) if he 
would pay Rs. 957-11-1, which had heen 
assessed as compensation. This offer also 
was accepted, and the amount demanded 
was forthwith deposited. A draft convey- 
ance was prepared, but was not executed for 
some unexplained reason. More than a 
year later, the District Board, through their 
Chairman, offered to Ramkumar Saha to 
re-transfer to him his portion of the land on 
payment of Rs. 538-5-f, the amount assessed 
as compensation therefor, and Rs, 13.9.6, 
the proportionate amount of expenses of 
acquisition, A few months later, the Land 
Acquisition Collector, on bahalf of the Dis- 
trict Board, offered to re-transfer the land 
to Ramkumar Saha, his landlords and his 
tenants, if Rs, 990-12-0 was paid. What 
took place on these offers, does not transpire 
from the record; but two years later, Rim- 
kumar Saha petitioned for refund of his 
deposit; this was of no avail, and a renewed 
application three years later was equally 
fruitless. Qn a third application by him, 
some months later, the Chairman of the 
District Board directed a refund, bub his 
order was neither communicated nor carried 
out. More thana year afterwards, notwith- 
standing protest by Ramkumar Saha, the 
District Board put up tke land to auction, 
when it was purchased by Ramsundar Saha, 
who had; 11 years earlier, set the machinery 
of the Land Acquisition Act in motion to 
deprive his vival of the land in suit, The 
purchaser, however, was notable to obtain 
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actual possession, and was obliged to sue 
for recovery of possession, with the result 
that a cross-suit was instituted by Ramkumar 
Saha with a view to perfect his own title 
or to recover damages from the District 
Board. The outstanding features of the 
case, then, are, that Ramkumar Saha has 
never been paid any compensation for his 
land, and has, on the other hand, paid to 
the District Board authorities, with a view 
to obtain a re-transfer thereof, a sum of 
Rs. 992-11-1, of which the Board had enjoyed 
the benefit for 9 years at the date of the 
institution of the suit. The only question 
is, what are the legal rights of the parties; 
for there is not much room for doubt as 
to where the justice of the case lies. It is 
convenient to examine, at the outset, the 
position of Ramsundar Saha, who was the 
first to come into Court and to launch these 
litigations. 

There is no controversy that under section 
16 of Act I of 1894, the title vested absolute- 
ly in the District Board when possession 


of the land acquired was taken by the Col-. 


lector on the 11th and 2lst February 1895. 
The question arises, whether that title has 
been subsequently transferred to Ramsundar 
Saha. The District Judge has held that 
the answer must be in the negative. The 
purchaser relied upon the sale certificate 
granted to him onthe 14th May 1909 and 
the release executed in his favour on the 
12th July 1909; the Court of Appeal below 
has held that neither is of any avail. Sec- 
tion 54 of the Transfer of Property Act, 
provides that a sale of tangible immoveable 
property of the value of Rs. 100 and up- 
wards can be made only by a registered 
instrument. The sale certificate was not 
registered and cannot consequently operate 
as a valid conveyance. The release was 
registered, but it does not purport to bea 
conveyance, and was stamped, not as a con- 
veyance but as a release; as stated on the 
face of it, it was granted, because the pro- 
perty covered by the sale-certificate was not 
described with sufficient precision in that 
document. A release of this character can- 
not operate to transfer title, because, as has 
been repeatedly ruled in this Court, title to 
land cannot pass by a mere admission when 
the Statute requires a deed: Jadu Nath 
Poddar v. Rup Lal Poddar (1); Dharam 
(1) 40. L. J, 22; 33 C. 967; 10 ©, W. N, 650. 
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Chand Boid v. Mouji Shahu (2); Narak 
Lal v. Thagoo Lal (3). The decision in 
Hemendra Nath Mukerji v. Kamar Nath Rey 
(4) [which at an earlier stage is reported 
as Hemendra Nath Mukerjee y. Kumar 
Nath Roy (5) ] is distinguishable; there 
this Court held upon a construction of all 


the terms of the particular instrument 
that though called a deed of disclaimer. 
it operated as a deed of transfer; 


the Court did not formulate ‚any general 
proposition of universal application that a 
deed of release has always the same 
operation as a conveyance. But, even if 
the release in this case could, by any 
stretch of language, be construed as a 
conveyance, there would be a fatal objection 
to its validity. Neither the release nor the 
sale certificate fulfils the requirements of 
rule 98 ofthe Statutory Rules made by 
the lLieutenant-Governor on the 15th 
December 1885 under section 138 (d) of 
Act-III of 18:5 B.C. (Bengal Local Self- 
government Act). Rule 98 is inthese terms: 
“Every transfer of immoveable property, 
vested in a Board, shall be made by an 
instrument under the common seal, signed 
by the Chairman and by two members 
of the Board, and, where these rules 
vequire the previous approval of the 
Commissioner of the Division, the fact 
that the transfer is signed with such 
approval shall be distinctly expressed.” 
This rnle must be read along with rule 
93, which, so far as relevant to the 
present matter, provides that “no immoveable 
property vested in a District Board shall, 
except with the previous approval of the 
Local Government and in such manner 
and on such terms and conditions as that 
Government may approve, be transferred 
by the Board by way of sale.” The 
effect of these two rules, consequently, is 
that no immoveable property vested in a 
District Board can be sold, eacept with the 
previous approval of the Local Government 
and except by an instrament under the 
common seal signed by the Chairman 
and by ‘two members of the Board. 


(2) 16 Ind. Cas. 440; 16 C. 
(3) 13 Ind. Cas, 455; 22 C. 
(4) 12 0. W. N. 476. 

(5) 32 C. 169; 9 ©. W, N. 96. 


L. J. 436. 
L. J. 380. 
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Neither the sale certificate nor the release 
fulfils this condition, as both the documents, 
though sealed and signed by the Chairman, 
were not signed by two members of 
the Board. The appellants have sought 
to escape from this difficulty by a twofold 
argument, namely, first, that rules 93 and 
98 are ulira vires, and, secondly, that 
rule 98, if intra vires, is directory and not 
mandatory, 


[n support of the first contention, reference 
has been made to sections 20 and 138 
(d) of Act III of 1825 B.C. The former 
section defines a District Board as a 
body corporate with power to acquire 
and hold property, both moveable and 
immoveable, and, subject to any rules 
made by the Lieutenant-Governor under 
the Act, to transfer any such property held 
- by it and to contract and do all other things 
necessary for the purposes of the Act. A 
District Board has, consequently, power 
to transfer property held by it, subject 
to any rules made by the Lieutenant 
Governor under the Act. Section 132 (d) 
authorises the Lientenant-Governor to make 
rules consistent with the Act for the 
purpose of regulating the powers of District 
Boards to transfer property. The appellants 
have argued that this anthorises the 
Lientenant-Governor to frame rules which 
impose restrictions on alienations, but nat to 
frame rules which prescribe the formalities to 
be observed when alienations are -made. 
After careful consideration of the argument 
addressed to us, we are unable to accept this 
contention. The expression ‘regulate the po- 
wers’, when applied toa rule, appears to us to 
be comprehensive enough to include, not only 
rules which restrict the power of alienation 
to property of specified value and kind, 
but also rules which regulate the mode 
in which the alienation is to be effected. 
It is conceivable, for instance, that the 
rules may prescribe that a District Board 
may sell land for one purpose and not 
for another, or that the sale can be made 
only with the assent of the Local 
Government when the value of the land 
exceeds a prescribed limit, or that the convey- 
ance is, in certain cases, to be executed by 
the Chairman alone, while, in other cases. it 
is to be signed by the Chairman and a member 
of the Board. Rules framed in this behalf 
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may, without undue stretch of language, 
be deemed to bo rules regulating the 
powers of the District Board. The term. 
‘regulate’ is defined as follows in the 
Oxford Dictionary, Vol. VIII, page 379: 
“to contro], govern cr direct by rules or 
regulations; to subject to guidance or 
restrictions; to adapt to circumstances or sur- 
roundings.” Consequently, a rule to regulate 


a power may be a rule to restrict the 
exercise of the power as also a rule to 
guide the exercise of the power; though, 


as Lord Davey said in Municipal Corporation 
of Toronto v. Virgo (6), authority to regulate 
does not include a power to prevent or 
prohibit, because, in the language of Lord 
Watson in Attorney-General (Ontario) v. 
Attorney-General (Dominion of Cunada) (7), 
a power to regulate assumes the conserva- 
tion of the thing which is to be made the 
subject of regulation. Subject to this qualifi- 
cation, a rule framed for the purpose of 
regulating the power to transfer property 
may deal with the extent as also 
the mode of exercise of that power. 
In our opinion, rules 93 and 98 are 
not «lira vires. In the interpretation 
of the seope of section 133 (d), some 
stress may also be laid upon the 
circumstance that immediately after the 
enactment of the section by the Legislatura, 
the construction now aceceptel by u3 
was placed thereon by the anthority 
charged with the duty of framing the 
rules. As was explained in Baleshwar 
Bagarti v. Bhagirathi Dass (S), it is a 


well-settled principle of interpretation 
that Courts in construing a 
Statute will give much weight to 


the interpretation put upon it, at the time of 
its enactment and since, by those whose 
duty it has been to construe, execute and 
apply it, although such interpretation has 
not by any means a controlling effect upon 
the Courts and may be disregarded for cogent 
and persuasive reasons. We may add that 
if the conteution of the appellants were to 
prevail, the object of the Legislature would 


obviously be defeated; instead of a simple and 
w (1896) App. Cas. 88; 65 L J. P.C 4; 73 0. T. 


449 

(7) (1893) App. Cas. 848: 63 L, J. P.O, 26; 74 L. Ty 
533, 

(S) 7 C. L. J. 563; 35 C. 70l ar p. 7138; 120. WN, 
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definite ruleas to the mode in which transfers 
are tobe effected, we would have here all 
the uncertainty which prevails in otber 
systems of Jaw as to the manner in which 
transfers may be validly effected by a cor- 
porate body. 

In support of the second contention, 
namely, that rule 98, if not ultra vires, is 
merely directory and not mandatory, it has 
been argued that the rule does not, by the 
use of negative words, expressly provide 
that a valid transfer can be effected in no 
other way, and reference has in this con- 
nection been made to the decisions in Inver- 
pool Borough Bank v. Turner (9) and Oole v. 
.Green (10). In the first of these cases, it 
was ruled that although the Merchant 
Shipping Act, 1854, contains no provision 
negativing the validity of a mortgage made 
otherwise than according to the terms of the 
Act, the whole scope of the Actis to that 
effect, and an equitable mortgage is conse- 
quently invalid. In the second case, it was 
ruled that a contract within the scope of 
section 151 of Statute 3 & 4, Will. IV, 
Ch. 68, is not void, though not signed “by 
the Commissioners, or by any three of them, 
or by their clerk”, as prescribed by that 
section. In our opinion, the contention of 
the appellants is not well founded. Rule 98 
must be read along with rule, 93, 
and the latter rule does use appropriate 
words to indicate that no immovyeable property 
yested in a District Board can be trans- 
ferred by way of sale, except in such manner 
as the Local Government may approve. 
The intention is clearly manifest that a 
transfer shall not be made excapfin the 
manner prescribed by rule 93. The whole 
aim and object of the Jaw would plainly be 
defeated, if here the command to dv the 
thing ina particular manner did not imply 
a prohibition to do it in any other; indeed, 
the language used in rule 93 leaves no room 
for doubt as to the intention: Jolly v. Hancock 
(11); In re Dickinson, Ex parte Rosenthal (12). 


(9) (1860) 1 Jobus. & Hem. 159; 29 D. J. Ch. 827 
affirmed in (1860) 2 De G. F. &J. 502 at p. 507; 18 
L. T. 494;9 W. R. 292; 30 L. J. Ch. 879; 7 Jur. (N.s) 
150; 70 E. R. 703; 128 R. R. 816. 

(10) (1843) 6 M. & G. 872 at p. 899; 7 Scott (N. R.) 
682; 13 L. J. ©. P. 30; 134 E. R. 1145, 

(11) (1852, 7 Ex. 820; 22 L. J. Ex, 38; 16 Jur. 


550, 
(12) (1882) 20 Ch. D. 315; 51 L, J. Ch. 736; 47 D. 
T, 266; 50 W., R. 687. 
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The decisions relied upon by the appellants 
are clearly of no avail. The observations of 
Lord Campbell, L. C., in Liverpool Borough 
Bank v. Turner (9), show thata transfer in 
a mode other than that preseribed may be 
null and void, even though there are nə 
negative words in the Statute declaring 
that all transfers in any other form shall 
be null and void. No universal rule can 
be laid down for the construction of Statutes, 
as to whether mandatory enactments shall 
be considered directory only or obligatory 
with an implied nullification for disobedi- 
ence; it is the duty of Courts of Justice to 
try to get at the real intention of the Legis- 
lature by carefully attending to the whole 
scope of the Statute to be construed: Howard 
v. Bodington, (18). The decision in Cole 
y. Green (10) seems at first sight to assist 
the contention of the appellants, but, on 
closer examination, turns out.to be clearly 
distinguishable, as there the clause in ques- 
tion, aceording to strict grammatical con- 
struction, was held not to form part of 
the proviso; the judgment of Tindal, O. J., 
shows that if the latter part’ of the sec- 
tion could be treated as part of the pro- 
viso, it would have been deemed imperative 
and not directory only. Here, however, 
rule 98, when read with rule 93, shows that 
the requirement as to signature by two mem- 
bers of the Board is mandatory and not 
directory. This is shown also by an applica- 
tion of a useful test, namely, do the statu- 
tory prescriptions affect the performance of 
a duty or do they relate to a privilege or 
power. It is well settled that where powers 
or rights are granted with a direction that 
certain regulations or formalities shall be 
complied with, it is neither unjust nor incon- 
venient to exact a rigorous observance of 
them as essential to the acquisition of the 
right cr authority conferred: Caldow v. Pivell 
(14). On the other hand, where a public 
duty is imposed and the Statute requires that 
it shall be performed in a certain manner 
or within a certain time or under other speci- 
fied conditions, such prescriptions may well 
be regarded as intended to be directory only, 


1 


(18) (1877) 2 P. D. 203 at p. 211. 
(14: (1577 20. P. D. 563 43 L. J.O. P. 647; £ 
L, T. 463; 25 W.R. 718, 
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when injustice or inconvenience to others, 
who have no control over those exercising 
the duty, would result, if such requirements 
were deemed essential and imperative. The 
distinction between the two classes of cases 
is illustrated by the decisions in Ward v. Beck 
(15); Stapleton v. Haymen (16); The Andalu- 
sian (17); Le Feuvre v. Miller (18); Cope v. 
Thamas Haven Dock Ratlway Company (19); 
Diggle v. London and Blackwall Railway 
Company (20); Frend v. Dennett (21); 
Cornwal Mining Company v. Bennett (22); 
Irish Peat Company v. Phillips (23); 
Alma Spinning Company, In re, Bottomley’s 
case (24); Gifford § Bury Town Council, In re 
(25), These cases show that when a publie 
body or a Company is established by Statute 
or incorporated for special purposes only, and 
is altogether the creature of Statute Law, 
the prescriptions for its acts and con- 
tracts are imp rative and essential to their 
validity. The zase of Frend v. Dennett 
(21) is specially instructive. The Public 
Health Act, 1818, enacted that contracts 
exceeding £10 in value should be sealed 
with the seal of the Board; that they 
should contain certain particulars; and that 
every contract so entered into shall be bind- 
ing; provided always that before contracting 
for the execution of any work, the Board 


(15) (1863) 13 C. B. (x. 8.) 668; 184 R. R. 691; 


8292 L. J, C. P. 113; 9 Jur. (N. 8.) 912; 148 E. R, 265. 

"(16) (1864) 2 H. & Q. 918; 133 R. R. 858; 33 L. J. 
Ex. 170; 19 Jur. (N. 8.) 497; 9 L, T. 655; 12 W. R. 
317. 

(17) (1878) 3 P. D. 182; 47 L. J. Adm. 65; 89 L. 
T. 204; 27 W. R. 172; + Asp. M. O. 22. 

(18) (1857) 8 El. & Bl, 321; 1I2 R R. 582; 26 L, 
J. M. ©. 175; 3 Jur, (x. s.) 1255; 120 E. R. 120, 

(19) (1849) 3 Exch. 841; 77 R. R. 859; 6 Railw, 
Cas. 83; 18 L. J. Ex. 345. 

(20) (1850) 5 Exch. 442; 19 L. J. Ex. 303; 6 Railw. 
Cas. 590; 14 Jur. 987. . 

(21) (1859) 40. B. (N. s.) 576; 114 R.R. 8359; 6 
L. T. 73; 27 L. J. C. P. 314; 4 Jur. (N. s.) 897; 140 E. 
R. 1217, 

(22) (1860) 6 H. & N. 428; 120 R. R. 670; 29 L. J. 
Ex. 157; 6 Jur. (x. 8.) 539. 

(23) (1861) 1 B. & S. 598; 124R R. 680; 30 L. J. 
Q. B. 363; 7 Jur, (N. s.) 1189; 4 L. T.806; 9 W. R. 
873; 121 E. R. 837. 

(24) (1880) 16 Ch. D. 681; 50 L. J. Ch. 167; 43 L. 
T. 62; 26 W. R. 133. 

(253) (1888) 20 Q. B. D. 368; 57 L. J. Q. B. 181; 58 
I. T, 622; 36 W. R, 498; 52 J. P. 119, 
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shall obtain from the surveyor a written 
estimate of the probable expense of execut- 
ing it and keeping it in repair. The first of 
these requisites was decided to be imperative, 
and a contract unsealed was consequently 
held inoperative against the Board and the 
rates. But the provision which required an 
estimate, was held to be merely a direction or 
instruction for the guidance of the Board and 
nota condition precedent essential to the 


- validity of the contract: Hunt v. Wimbledon 


Local Board (26); Eaton v. Basker(27); Brooks 
v. Torquay Corporation (28); British Insuluted 
Wire Company v. Prescot Urban District 
Oouncil(29); Nowell v. Mayor of Worcester(30); 
Bonar v. Mitchell (31). This meets com- 
pletely the argument of the appellants that 
if any of the provisions of rule 98 be deemed 
mandatory, the same character must be im- 
puted to all its provisions. The view we 
take is supported by the principles deduci- 
ble from the decisions in Ashbury Rail- 
way Oarriage & Iron Company v. Riche 
(32); Chasteauneuf v. Capeyron (83) and 
Young v. Mayor of Leamington Corporation 
134). In the case last mentioned, the House 
of Lords ruled that section 174 of the 
Public Health Act, 1875, which enacts that 
every contract made by an urban authority 
whereof the value or amount exceeds £ 50, 
shall be in writing and sealed with the 
common seal of such authority, is obli- 
gatory and not merely directory. Lord 
Bramwell observed: “The Legislature has 
made provisions for the protection of rate- 
payers, shareholders and others, who must 
act through the agency of a representative 


(26) (1878) 4 C. P, D. 48; 48 L. J, C. P. 207; 40 L, 
T, 115; 27 W. R. 123. 

(27) (1881) 7 Q. B. D. 529; 50 L. J. Q. B. 444, 44 
L. 'f. 703, 29 W. B. 597; 45 J. P. 616. 

(28) (1902) 1 K. B. 601; 71L.5 K. B. 109; 85 
L. T. 785; 66 J. P. 298; 18 T. L. R. 139. 

(29) (1895) 2 Q. B. 463: 64 L. J. Q. B. 81l; 15 R. 
633; 73 L. T. 383; 44 W. R. 224; 59 J. P. 552. 

(30) (1854) 9 Exch. 457; 96 R. R. 793; 2 O. L. R. 
981; 23 L. J. Ex 139; 18 Jur. 64; 22 D. T. (0. s.) 244. 

(31) .1850) 5 Exch, 416; 19 L. J. Ex, 802. 

(32) (1875) 7 H. L. 653; 44 L.J. Ex. 185; 33 
L. T. 451; 24 W. R. 794. 

(83) (1582) 7 App. Cas. 127; 51 L. J. P. ©. 87; 46 
L. T. 65; 4 Asp. M. O. 489. 

34) (1883) 8 App. Cas. 517 at p 522; 52 L. J. Q. B 
713; 49 L. T. 1; 81 W, R. 925; 47 J, P, 660, 


. 
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body; by requiring the observance of certain 
solemnities and formalities, which involve 
deliberation and reflection. That is the 
importance of the seal. It is idle to say, 
there is no magic in a wafer. It continu- 
ally happens that carelessness and indiffer- 
ence-on the one side and the greed of 
gain on the other cause a disregard of these 
safeguards, and improvident engagements 
are entered into......,...The decision may be 
hard in this case on the plaintiffs, who may 
not have known the law. They and others 
must- be tanght it, which can only be 
done by its enforcement.” A similar view 
has been taken in along line of cases in 
the Courts of the United States, where 
the principle has keen repeatedly affirmed 
that if the charter or constituent act ofa 
Corporation prescribes a particular mode in 
which the property of the Corporation shall 
be disposed of, that mode must be pursued: 
` Platter v. Elkhart County (35); Crow v. 
Warren County (86); Shimen v, Phillépsbery 
(37). The point was discussed with charac- 
teristic clearness and striking logical force 


in able and interesting opinions by Field, 


CO. J.. in what are known as the City 
Slip cases in California, where it was ruled 
that sales of real estate belonging to the 
city by its officers, under the authority of 
an ordinance not adopted in accordance 
with statutory requirements, were void and 
did not pass title to the purchasers: Mc- 
Craken v. San Francisco (88); Crogan v. 
San Francisco (839); Pimemtal v. San 
Francisco (40). There is thus no escape 
from the position that neither the, sale 
certificate nor tbe release has operated to 
transfer title to the appellants. 


It is further clear that they do not 
eonstitute even a valid contract for sale, 
because rule 103 requires that every contract 
or agreement entered into by any District 
Board in respect of a sum or involving a 
value above -Rs..500 shall be sanctioned at 
a meeting, be in writing, be signed by the 


(85) (1865) 103 Ind. 860; 2 N. E. 544. 
(36) (1888) 118 Ind. 51; 20 N. E. 642. 
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Chairman and two -other members ‘of -the- 
District Board and shall be sealed with the. 
common seal of such District Board. Thes 
rule adds that unless sc sanctioned and 
executed, such contract shall not be binding 
on the District Board. It bas been finally 
argued that the objection to the title of 
the appellants should not have been allowed . 
to prevail, as the sale was admitted 
[Satyesh Ohunder Strear v. Dhunpul Singh 
_ (41) ] and that, at any rate, the trial should 
have been postponed to enable the appellants 
to complete their title by securing a duly 
execcted instrument from the District Board 
[Ganpat Pandurang v. Adarji Dadabhat (42) |. 
There is no force in either of these conten- 
tions. The appellauts came into Court as 
plaintiffs and must succeed on proof of a` 
Their title was challenged by 
the defendants, and though the factum of the 
sale by auction was admitted; it was 
asserted that the title had not been trans- 
ferred thereby. The appellants had ample 
opportunity to produce a properly executed © 
conveyance from the District Board, if 
they could, but they have not done so. 
The case before us clearly does not fall 
within the class of decisions where it has 


been ruled that a suit need not be 
dismissed merely because the authority 
for its -institntion, such as a certificate 


under the Pensions Act, 1861, or section 
78 of the Land Registration Act, or 
section 60 of the Bengal ‘Tenancy Act, 
or section 4 of the Succession Ceriificate 
Act, is not produced “with the plaint. 
The cases on this subject will be found 
reviewed in the judgment of this Court 
in Sarat Chandra Banerjee v. Apurba 
Krishna Roy (48) and need not be re- 
examined here. They are distinguish- 
able, as tbe plaintiffs here had no title 
at all at the dafe of the institution of 
the suit, We hold accordingly that the 
District Judge bas correctly found that 
Ramsundar Saha had no enforceable title 
at the date of the commencement of his 


suits, which must be deemed to have 
_ been rightly dismissed. The inference 
(41) 240. 20. 


(37) (1896) 58 N. J. L. 506; 33 Atl. 852. 
188) (1860) 16 Calf, 591. 
(39) (1861) 18 Calf, 590. 
“(a0) (1868) 21 Calf, 351. 


(42) 3 B. $12. ' 
(43) 11 Ind. Cas. 187; 14 C. L. J. 55; 15 ©. W. N, 
925. i 


` 
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follows that the title to the land in 
dispute is still vested in the District 
Board, and, wa must, consequently, 


examine the rights of Ramkumar Saha 
against that body, which form the subject 
of enquiry in his suit. 


There is no controversy upon one 
fundamental point, namely, that after 
tře land in dispute had ‘bacome vested 
in the District Board, they abandoned 
the project to excavate a tank and 
obtained the sanction of the Local 
Government to re-transfer the land to 
the original owner. The question is, 
whether there is a valid, contract for 
such transfer enforceable at the ‘instance 
of Ramkumar Saha against the District 
Board.. It cannot be disputed that there 
was an offer by the -District Board to 
Ramkumar Saha on the 8lst August 
1898 to re-convey the land to him upen 
payment of Rs. 25 as actual expenses 
of acquisition, and that the offer was 
accepted by him when he made the 
requisite deposit on the 6th September 
1898. This plainly constituted an enforce- 
able contract. Rule 102 of the Statu- 
tory Rules provides that every contract 
made by or on behalf of a Board in 
respect of a sum or involving a value 
exceeding Rs. 50 shall be in writing and 
shall be signed by the Chairman or 
Vice-Chairman of the Board. As the 
contract in this case was for re-transfer 
of the land for Rs. 25, neither rule 102 
nor rule 103, which apply respectively 
to contracts in excess of snms of Rs. 50 
and Rs. 500, bas consequently any applica- 
tion; but we know that the offer of the 
3lst August 1898 was, as a matter of 
fact, signed by the Vice-Chairman. It 
has not been proved that the Vice-Chairman 
had no authority to make this particular 
offer; no copy of the rules, if any, 
framed by the District Board under 
section 82 (e) of the Bengal Local Selt- 
Government Act as to the power to be 
exercised by the Chairman or Vice-Chairman, 
has been produced. We must assume that 
the Vice-Chairman was competent to make 
the offer, specially as his act has never 
been specifically repudiated in these proceed- 
ings. The document whereby the original 
offer was made, is apparently not in 
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existence, and the draft copy kept in the 
office has been produced; it is consequently 
impossible to say, whether the original 
bore the seal of the District Board; but, 
if a seal is necessary, it is to be 
presumed, as Lord Denman says in Doe | 
d. Pennington v. Tantere (44), against the 
Corporation that everything has been done 
that was necessary to make it a binding 
contract upon both parties. “The Statutory 
Rules, however, do not expressly require 
that a contract of this description should 
be sealed. The omission to affix the seal 
would not, therefore, affect the validity of 
the contract. The strict rule of the 
ancient Common Law, no doubt, was that 
a Corporation could only act under its seal 
and was not bound by written contracts 
not under seal. This rule, however, was 
relaxed in many cises at an early date 
and where a Corporation is acting within 
the scope of the legitimate purposes 
of its institution, even parol contracts 
made by its authorised agents raise 
implied promises, for the enforcement of 
which an action may well lie, specially 
where there is no express statutory 
requirement of a contract under seal and 
the benefit of the contract has been en- 
joyed by the Corporation: 6 Vin. Abr. 267; 1 
Wms. Saund. 615, 616; 1 Blackstone 
Com. 475; Lawford v. Billartcay Rural 
Council (45); Douglass v. Khyl Urban Council 
(46); Melbourne Banking Corporation v. 
Brougham (47); Bank of Corumbia v. Patteson 
(48). This is borne out by the statement 
of Fry in his classical treatise on 
Specific Performance of Contracts, 
1911, section 648: “it appears 
to be clear that such part performance as will 
prevent an ordinary defendant from setting 


(44) (1848) 12 Q. B. 998 atp. 1018; 18 L. J. Q. B, 
49; 13 Jar. 119; 116 E. R. 1144 76 R. R. 450. 

(45) (1993) L K. B. 772 at pp. 780, 786; 
J. K. B. 554; 88 L. T. 317; 5L W. R. 630; 67 J. P. 
LL. G. R. 535; 19 T. L. R. 322. 

(46) (1913) 2 Ch. 407; 82 L. J. Ch. 587; 109 L. T. 
30; 77 J. P. 373; 11 L. G. R. 1162; 578. J. 627; 29 T. 
L. R. 605. 

Ero (1878) 4 App. Cas. 156; 43 L. J. P. C. 


Gs (1813) 7 Cranch 299. 


72 L. 
245; 


12; 43 
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up the defence of the Statute of Frauds, 
will prevent the defendant Company from 
setting up either that defence ora defence 
grounded on the absence of the corporate seal 
or of the statutory formalities in accordance 
“with which the Company may be enabled to 
contract. This was clearly laid down in the 
case of Wilson y. West Hartlepool Harlour & 
Railway Company (49) and there are other 
authorities leading to the same conclusion.” 
Reference is then made to Marshall v. Queen- 
borough Corporaticn (50); Maxwell v. Dulwich 
College (51) mentioned in Carter v. Ely (Dean) 
(52); London & Birmingham Railway Company 
v. Winter (53); Earl of Lindsey v. Great 
Northern Railway Comrany (54); Crook v. 
Corporation of Seaford (55); Mayor of Drogheda 
v. Holmes (56). Amongst more recent deci- 
sions, reference may usefully be made to the 
judgment of Neville, J., in Hoare v, Kingsbury 
Urban Council (57), which shows that the 
exception based upon the doctrine of part 
performance cannot be applied where, as in 
Frend v. Dennett (21) and in Young v. Mayor 
of Leamington Corporation (84), the contract 
is, by Statute, positively required to be 
under seal: to hold otherwise would in 
effect be, as Lindley, L. J., saidin Young v. 
Corporation of Leamington (58) to repeal the 
Act of Parliament and to deprive the rate- 
payers of that protection which Parliament 
intended to secure for them. In the case 
before us, however, the statutory rules do 
not render a seal necessary for the validity 
of this class of contracts, and the doctrine 
of part performance may well be applied; 


(49) (1864) 34 Beav. 187; 2 De G.J.&S. 475; 34 
TD. J. Ch. 241; 11 Jur. (N. s.) 124; IL D, T. 692; 13 W. 
R. 361; 65 FE. R. 606; 145 R. R. 476. 

(50) (1823) 1 Sim. & St. 520; 24 R. R. 220; 57 E. R. 
206 


(51) (1783) 4 L. J. Ch. 138. 

(52) (1853) 7 Sim. 211 at p. 222; 40 R. R. 113 at p. 
121; 4 L. J. Ch. 132; 58 E. R. 8:7. 

(53) (1840) Cr. & Ph. 57 at p. 63; 41 E. R. 410; 54 
R. R. 201, 

(54) (1853) 10 Hare. 664; 22 L J. Ch. 995; 17 Jur. 
522; 1 W. R. 257; 68 E. R. 1094; 90 R. R. 515. 

(5) (1870) 10 Eq. 678. 

(56) (1855) 6 H. L. C. 460; 101 R, R. 251; 10 E. R. 
979. 

(57) (1912) 2 Ch. 452; 81 L. J. Ch. 666; 107 D. T. 
492; 76 J. P. 401; 10 L, G. R. 829; 56 S. J. 704 N 

(58) (1852) 8 Q. B. D. 579 atp 585; 5l L.J. Q. 
B. 292; 46 L, T. 555; 30 W. R. 500; 46 J. P. 516, 
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the District Board have had the benefit of 
the money paid by Ramkumar Saha and have 
allowed him to remain in occupation of the 
land andto incur expenditure thereon for 
many years on the basis of the contract. It, 
is worthy of note that the contract in this 
case is not ultra vires in the sense that it is 
beyond the scope of the authority of the 
District Board a3 a corporate body under 
any circumstances; such contract is not 
affected by the class of decisions, whereof 
Ashbury Railway Carriage and IronCompany v, 
Riche (32) may be taken as the type. We 
hold accordingly that there wag an enforce- 
able contract on the 6th September 1898. 
Two questions next require consideration, 
namely, first, has there been an implied 
rescission of this contract by a substituted 
iigreement, and, secondly, has there been an 
implied rescission of the contract by abandon- 
ment. As regards the first point, we have 
to bear in mind that, subsequent to the 
agreement of the 6th September 1898, an 
offer was made to Ramkumar Saha by the 
Collector on behalf of the District Board on 
the 27th November 1900 to re-transfer the 
entire land to him (inclusive of the land 
acquired from him as also from others), 
if he would make the required denosit. He 
may be deemed to have accepted this offer 
on the 4th December 1900, when he paid 
into the Treasury the amount demanded. 
What, then, was the legal effect of this 
transaction; did it amount to an implied 
rescission of the original agreement by a 
substituted agreement ? Thè answer must 
be in the negative, tirst, because the second 
agreement was only more comprehensive 
than, but in no way inconsistent with, the 
first agreement, and, secondly because, the 
second agreement was inoperative in law. 


As regards the first point, it is well settled 
that a contract need not be rescinded by an 
express agreement to that effect; if the 
parties make a new and independent agree- 
ment concerning the same matter, the 
latter may be construed to discharge the 
former, when the terms of the latter are so 
inconsistent with those of the former that 
they cannot stand together: Gilbert v. Hall 
(59). The true principle is that one contract 
is rescinded by another between the same 


(69) (1831) 1 L, J. Ch. 15. 
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parties, when the latter is inconsistent with, 
and renders impossible the performance of, 
the former; but if, though they differ ih 
terms, their legal effect is the same, the second 
is merely a ratification of the first, and the 
two must be construed together; where the 
new contract is consistent with the continu- 
ance of the former one, it has no effest nnless 
or until itis performed: Hunt v. South Hastern 
Railway Company (60); Dodd v. Churton (61); 
Patmore v. Colburn (62); Thornhill v. Neats 
(63). The same view has been adopted in the 
Courts of the United States: Drown v, Forrest 
(64); Rhoades v. Chesapeake Railway Company 
(65); Mo Daniels v. Robinson (66). It is further 
well settled that where parties enter into a 
contract, which, if valid, would have the effect, 
by implication, of rescinding a former contract, 
and it turns out that the second transaction 
cannot operate as the parties intended, it 
does not have the effect, by implication, 
of affecting their rights in respect to the 
former transaction. As observed by Willes, 
J., in Noble v. Ward (67), this is in accord- 
ance with a series of eases which will be 
found referred to in the second of the 
Hgreemont cases, Doe d ELiddulph v. Poole 
(68). A similar view was taken in Britt 
v. Ayllet (69). In the case before us, the 
second agreement was inoperative in law, 
as it contravened the provisions of Rule 
103 of the Statatory Rules previously 
mentioned. We cannot consequently hold 
that the original agreement of the 8lst 
August 1598 was, by implication, rescinded 


(60) (1875) 45 L. J. C. P. 87. 

(61) (189711 Q. B. 562; 66 L. J. Q. B. 477; 76 L, 
L. T, 438; 45 W. R. 490. 

(62) (1834) 1 Or. M. & R. 65; 4 Tyr. 840, 3 L. J. 
Ex. 314; 149 E. R. 996. 

(63) (1860) 18 C. B. (xN. s.) 881; 125 R. R. 902; 2 
L. T. 589; 141 E. R. 1392, 

(64) (1891) 63 Vermont 557; 14 L. R. A. 80. 

(65) (1901) 49 W. Va. 494; 87 Am. St. Rep. 826; 55 
L. R. A. 170. 

(66) (1854) 26 Vermont 316; 62 Am. Dec. 574. 

(67) (1867) 4 H. & 0. 149; L. R.1 Exch, 117; 143 
R. R. 684, 35 L. J. Ex. 81,15 L. T. 672; 15 W. R. 
520. 

(68) (1848) 11 Q. B. 713; 75 R. R. 607; 17 L.J. Q. 
B. 143; 12 Jur. 450; 116 E. R. Gi, 

(69) (1850) 11 Arkansus 476; 52 Am. Dec. 282. 
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by the subsequent agreement of the 4th 
December 1900. 


As regards the second point, we have 
to consider whether the agreement of the 
6th September 1895 was impliedly 
rescinded by abandonment, when Ram- 
kumar Saha applied to the District 
Board, on the 24th April 1904, 9th 
June 1907 and 12th August 1907, for 
return of the sum previously paid by 
him; for there is no dispute that where 
one party, by acts and conduct, evinces 
an intention no longer to be bound by 
the contract, the other party will be 
justified in regarding himself as emanci- 
pated -from continued liability under 
the contract. The rule on this subject 
was formulated by Lord Coleridge, C. J., 
in Freeth v. Burr (70): “Where the 
question is, whether the one party is 
set free by the action of the other, the 
real matter for consideration is, whether 
the acts or conduct of the one do or do 
not amount toan intimation of an intention 
to abandon and altogether to refuse per- 
formance of the contract. I say this in 
order to explain the ground upon which, 
I think, the decisions in these cases 
must rest. There has been some conflict 
amongst them. But I think it may be 
taken that the fair result of them is as I 
have stated, namely, that the true ques- 
tion is, whether the acts and conduct 
of the party evince an. intention no 
longer to be bound by the contract.” 
This exposition has been twice affirmed 
by the House of Lords. In Mersey Steel 
§ Iron Oompany v. Naylor Benzon § Company 
(71) Selborne, L. C., said: “You must 
look at the actual circumstances of the 
case in order to see whether the one 
party to the contract is relieved from 
its future performance by the conduct of 
the cther; you must examine what that 
conduct is, so as to see whether it 
amounts to a renunciation, to an absolute 
refusal to perform the contract, such as 


(70) (1874) 9 C. P. 208; 43 L. J. C. P. 91; 29 L. T. 
773; 22 W. R. 370. 

(71) (1884) 9 App. Cas. 434 at pp. 438, 412; 53 
L. J. Qe B. 497; 51 L. T. 637; 32 W. R. 989, 
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would amount to a rescission, if he had 
the power to rescind, and whether the 
‘other party may accept it as a reason 
‘for not performing’ his part.” In the 
same ‘case, Lord Blackburn added: “Where 
there is a: contract. which is to be per- 
formed in future, if one of the partics 
has said: to: the other. in effect, ‘if- you 
‘go on and perform your side of the 
~contract, I will not perform mine,’ that 
in effect amounts to saying, ‘IT will not 
perform the contract.’” To the same 
effect is the observation of Lord Collins 
in General Bill Posting Company v. Atkinson 
(72), “the true question is, whether the 


acts and conduct of the party evince 
an intention no longer to be bound by 
the contract.’ As renunciation is thus 


based on an absolute abandonment of the 
-eontract, it follows, as Bowen, L. J., said 
in Boston Deep Sea Fishing Company v. 
Ansell (73), that a rescission of _ the 
‘contract implies that you relegate the 
parties to the original position they were 
in before the contract was made; that 
cannot be where half the contract has 
been performed. It is. also well settled 
that the Court insists upon clear and 
precise evidence of a mutual intention 
to determine and abandon the contract: 
Robinson v. Page (74) and Buckhousev. Orossby 
(75). Sugden, I. ©., said in Carolan v. 
Brabazon (76): “The Court requires as 
clear evidence .of the waiver us of the 
existence of the contract itself; and will 
not act upon less.’ To the same effect 
is his observation in Moore v, Crofton (77). 
Smith, M. Ri, in Oliferd v: Kelly (78) 
and in Cartan v. Bury (79) quotes with 
approval the statement of Lord St. 


(72) (1909) App. Cas, 118 at p. 122; 78 L. J. Ch, 
77; 99 L. T. 943; 25 T. L. R. 278. 
. (13) (1881) 39 Ch. D. 339 at p. 365; 59 L. T. 345. 


(74) (1826) 3 Russell 114; 27 R. R. 26; 88 B. R. 519, ` 


(75) (1787) 2 Eq Cases Abr. 32; 22 E. R. 28. 
(76) (1846) 3 J. & L. 200 at p. 209; 9 Ir, Bq. Rep. 


4 


(77) (1846) 3 J. &. L. 438 at p. 445; 7 Ir. Eq. Rep. 


44, 
na Na 7 Ir. Ch. Rep. 883. 
(79) (1860) 10 Ir, Ch. Rep. 387 at p. 400. 
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Leonards in his’ celebrated’ “work “on 
Vendors and Purchasers (1862), Chapter 4, 
section 9, paragraph 3, page 168: “An 


‘abandonment of the whole agreement, clearly 


made out (for the Court will look at 
the evidence with great jealousy), is a 
good defence in equity:” Brophy v. Connolly 
(80); Chambers v. Betty (81); Homan v. 
Skelton (82); Chubb v. Fuller (83); Lloyd 
v. Collett (84); Reynolds v. Nelson (85); Garrett 
v. Besborough (86); Cubitt v. Blake (87) and 
Earl of Rosse v. Sterling (88). Now let us 
examine the relative situation of the par- 
ties in the light of these principles. The 
applications by the plaintiff for return of 
his money do not state explicitly that he 
wished to rescind the contract. His conduct, 
indeed, was inconsistent with any such 
possible implication; he did not offer to 
quit possession of the land on receipt of 
the money. In fact, if he rescinded the 
contract and gave up the land, he would 
be entitled not only to a return of his 
money, but also to compensation assessed 
under the Land Acquisition Act. The 
Chairman, when be recorded the order for 
return of the money, no doubt, noted that 
if the plaintiff took back the money, he 
might find himself estopped -in his attempt 
to enforce the contract, not, indeed, the 


earlier contract, but the later agreement, 


which formed the basis of theunexecuted 
draft conveyance; in any event, his remarks 
show that he, at any rate, thought that 
there was a subsisting contract between 
Ramkumar Saha and the District Board. 
But whatever the result might have been 
if the plaintiff had actually received back 
his money, the incontestable fact remains 
that the amount has not yet been paid to 
him. The order of the Chairman was never 
communicated to him; the money has never 


(80) (1857) 7 Ir. Ch. Rop 173. 

(81) (1815) Beatty 488. 

(82) (1860) 11 Ir. Ch. Rep. 75 at p. 97.: 

(83) (1858) 4 Jur. (N. s.) 153. 

(84) (1793) 4Brown. C. 0. 469; 29 B. R. 992. 

(85) (1821) 6 Madd. 290; 22 R. RB. 226; 56 Ð. R. 
1101. 

(86) (1839) 2 Dr, & Wal. 441; 2 Ir, Eq. Rep. 180 

(87) (1854) 19 Beav. 454; 105 R. R. 209; 52 H. R. 
426;  W. R. 604. 

(88) (1816) 4 Dow. 442; 3 E. R. 1221, 
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been tendered, much less actually paid, to 
him, The District Board have never sought 
to obtain possession of the land from him, 
as they would unquestionably be entitled to 
do on a rescission of the contract. The 
plain truth is that whatever may have 
been recorded on paper, both parties have 
conducted themselves as if there had been 
no rescission; they have not been relegated 
to the original position they occupied be- 
fore the contract was made. ‘Their con- 
duct has been inconsistent with the theory 
of rescission, and when, for the first time, 
more than a year after the order for 
refund had been recorded by the Chairman, 
the District Board attempted to sell the 
land as if they were emancipated from con- 
tinued liability under the contract, the 
plaintiff forthwith protested and relied 
upon the contract, and there is no room 
for doubt that whatever might have been 
said, nothing had been done, up to that 
stage, “on dither side, on the hypothesis 
that the contract had been abandoned. The 
demand of a return of the deposit is not 
by itself conclusive evidence of an inten- 
tion to abandon the contract; but where, 
as in Whalen v. Stuart (89), such demand 
is accompanied by other conduct consistent 
only with an intention to rescind, the 
vendee who has so acted cannot later seek 
specific performance, for, as has been said, 
a non-existent contract cannot be specifically 
enforced. We hold accordingly that the 
conduct of the parties does not show that 
the contract was rescinded, and it has not 
been urged that, apart from this, the con- 
duct of the plaintiff has been such that, 
though it does not amount to rescission, 
it still disentitles him from insistence on 
specific performance, as was held in Price 
v. Assheton (90) and Price v. Dyer (91). The 
conclusion follows that, at the date of the 
institution of this suit, there was a valid 
contract specifically enforceable by the plaint- 
iff against the District Board. 

No question of limitation obviously arises 
under Article 113 of the Schedule to tne 
Indian Limitation Act, as the plaintiff had 


(89) (1909) 194 N. Y.495; 87 N. E. 819. 

(90) (1834) 1 Y. & C, Exch, 82; 41 R. R. 222; 41. 
J. Bx, 3. 

(91) (1810) 17 Ves. 856; 11 R R. 102; 34 E. R. 197, 
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notice, for the first time, on the 22nd 
February 1909, that the performance was 
refused, and the suit was instituted within 
three years from that date. 

The question nert arises, whether the 
plaintiff is entitled to the assistance of the 
Court in any other manner.: The District 
Judge has made in his favour a conditional 
decree for recovery of Rs, 992-11-1 from 
the District Board. In the view we take 
of the right of the plaintiff to enforce 
specific performance of the contract of the 
6th September 1898, it is plain that this 
decree must be modified, The plaintiff is 
not entitled to a return of the sum of 
Rs. 25 paid on the 6th September, 1898 but 
he is entitled to a return of the sum of 
Rs. 957-11-1 paid on the 4th December 
1900, when he accepted the second offer. 
The second agreement, as we have already 
seen, is not enforceable and never supersed- 
ed the original contract. Consequently, the 
District Board is not entitled to retain the 
plaintiff thereunder, 
It cannot be disputed that where a Corpora- 
tion receives money or property under an 
agreement, which turns out to be ultra 
vires or illegal, it is not entitled to retain 
the money. The obligation to do justice 
rests upon all persons, natural and artificial; 
if one obtains the money or property of 
others without authority, the law, independ- 
ently of express contract, will compel 
restitution or compensation: Rankin v, Hmigh 
(92). This is good sense and based on 
sound principle. The relief is granted, not 
upon the illegal contract, nor according to 
its terms, but on an implied contract of 
the Corporation to return, or failing to du 
that, to make compensation for property 
or money which it has no right to retain; 


to maintain such an action is mot to 
affirm but to disafirm the illegal 
contract: Central ‘Transport Company v. 


Pullman Palace Car Company (93). As 
Bagegally, L. J., said in Chapleo v. Brunswick 
Building Society (94), if the Company has 
received the benefit of the payment, if, for 


(92) (1910) 218 U. 8. 27. 

(93) (1890) 189 U. S. 24. 

(94) (1881) 6 Q. B. D. 608 at tp. 71; 50 L. J. Q. B. 
372; 44 L. T. 449; 29 W. R. 5 
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instance, that amount has found its way to 
the credit’ of its banking account, the 
plaintiff -might have been enabled to 
establish a claim against the Company to 
the extent of the benefit derived by it from 
the transaction: Lawford v. Billericay Rural 
Council(45) and Deuglass v. Rhyl Urban District 
Council (46). In the case before us, the 
plaintiff is clearly entitled to a return of 
Rs. 957-11-1 together with interest thereon 
from the date of deposit to the date of 
realisation. 


One other question requires consideration, 
namely, whether the plaintiff is entitled to 
relief against the District Board by way of 
cross-objection to the decree in an appeal 
preferred by the other defendants. It need 
not be disputed that, as an ordinary rule, 
a respondent in an appeal is not entitled 
to urge cross-objections except as against 
the appellant: Bishun Churn Roy Chow- 
dhry v. Jogendra Nath Roy (93); 
Shabiuddin v. Deomoorat Koer (96); Kallu 
v. Manni (97); Jadunandan Prosad Singha 
v. Koer Kallyan Singh (98); Nursey Virji v. 
Alfred H. Harrison (99) and Abdul Ghani v. 
Muhammad Fasth (100). But rule 22 (8) of 
Order XLI of the Code of 1908 has materi- 
ally altered the pre- -existing law by substitu- 
tion of the words “party who may, be affected 
by such objection” for the word “appellant” 
contained in rection 561 (3) of the Code of 
1882. It may further be observed that 
rule 83 of Order XLI has conferred wide 
discretionary powers on the Court of Appeal 
to alter the decree of the Court below as the 
case may require. In the case before us, 
the Saha defendants, who are appellants 
in this Court, have attacked even the con- 
ditional decree made by the District Judge 
in favour of the plaintiff; the appeal, in 
fact, re-opens the whole matter in controversy 
and calls upon the Court to re-examine the 


(95) 26 C. 114, 

(96) 30 C. 655. 

(97) 23 A. 93; A. W. N, (1900) 212. 

(98) 13 Ind. Cas, 658; 15 O. L. J. 61; 16 0. W, N. 
612. 

(99) 21 Ind. Cas. 7; 37 B. 11; 15 Bom. L. R. 781. 

(100) 28 A. 95; A. W, N. (1905) 200; 2 A. L. J. 
667. 5 


a 


INDIAN OASES. 


[1916 


questions in dispute from all possible points 
of view. That appeal bas been supported 
by the District Board respondent. The 
plaintiff-respondent bas been constrained, 
with a view to ensure his safety, to take 
cross-objections, which, if successful, would 
make his title unassailable. These cross- 
objections, no doubt, primarily touch the 
co-respondent, but that co-respondent has 
tLroughout supported the defendants-appel- 
lants against the plaintiff-respondent. No 
question of surprise arises, as every party 
has been given full notice and opportunity 
to place his own case before the Court in 
its true bearing. The circumstances are thus 
obviously of a very special character; the 
District Board has decided to part with the 
land acquired for a purpose which has fallen 
through. The substantial question is, whether 
relief should be granted in respect of that land 
to the original owner or to the subsequent 
purchaser. If we allow the cross-appeal, 
though relief is granted in form against the 
District Board, the ultimate result is that the 
title of the original owner is secured as 
against the subsequent purchaser. In these 
peculiar circumstances, it is in: no sense 
unjust that effect should be given to the 
cross-objections. There is no answer to the 
cross-objections on the merits, while the 
appeal itself is, as we have seen, groundless. 
The cross-objections must, consequently, 
succeed, while the appeal cannot be sus- 
tained. 

We may add that even if we had declined 
to entertain the cross-objections; and had 
merely dismissed the appeal, the practical 
result would have been identical with what 
will be the consequence of our deeree. The 
plaintif Ramkumar Saha has been in un- 
disturbed possession of the land all along, 
notwithstanding the acquisition. His pos- 
session became adverse to the Board on the 
21st February 1898; consequently, he ac- 
quired an indefeasible title on the 21st 
February 1910. if the conditional decree, 
made by the District Judge, be maintained, 
the plaintiff need never take back the deposit, 
but be will be entitled to receive from the 
Collector the compensation awarded under 
the Lard Acquisition Act. The plaintiff 
thus achieves the end he has in view, namely, 
retention of possession of the land; that 
possession can no longer be disturbed by the 
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Disirict Board. The Counsel for the District 
Board fully appreciated the difficulties of the 
situation; he complained that ‘the decree of 
the District Judge is ineffectual for his 
purposes, as it does not entitle the District 
Board to recover possession of the land by 
execution and on payment of the decretal 
amount to the plaintiff. The obvious answer 
isthat the decree cannot be modified, in the 
way suggested, in favour of the ‘District 
Board; the Board are not the plaintiffs in 
suit, and have never chosen to appeal against 
the decree made by either Court. 

We have finally to consider the question of 
costs. In three appeals, in which the decree 
of the District Judge is affirmed, the ap- 
pellants will pay the costs of the respondent 
in this Court, In the other appeal, in which 
the appeal is dismissed and the cross-ob- 
jections allowed, the: appellants will also 
pay the costs of the plaintiff-respondent. 
But the costs of the plaintiff, both in the 
primary Court and in the Courtof the District 
Judge, should, in our opinion, be paid by the 
District Board: Thornhill v. Weeks (101). The 
history of this protracted litigation proves 
conclusively that the whole difficulty has 
been created by the utterly unbusinesslike 
manner in which the transactions reviewed by 
us have been carried on ever since 1898 hy 
the District Board of Chittagong. There is 
no exaggeration whatever in the quaint 
observation, embodied in oné of the office 
notes in the record, that this matter “re- 
mained to be decided from a long time 
owing to different opinions of ‘different 
officers.” One can only hope that the long 
delay and uncertainty, which have characteris- 
ed the proceedings of the Board in this 
particular matter, furnish but a solitary 
instance of the way in which business is 
transacted by a Corporation created for 
purposes of public utility. The net result to 
the plaintiff has been that though his land 
was acquired under very doubtful circum- 
stances in 1898, he has had to wait for 
more than 18 years to get back his property, 
notwithstanding that he has, in the interval, 
responded promptly to every demand of the 
District Board. 

The result of our decision may now be 
summarised. Appeals Nos. 1979, 1980 and 
1981 of 1912 are dismissed with costs. Appeal 
No. 1243 is dismissed, but thecross-objections 

(101) (1915) 1 Ch. 106; 84 L. J. Ch. 282, 
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therein are allowed and the decree of the 
District Judge discharged. In lieu thereof, we 
direct that the suit (No. 435 of 1909), ont of 
which that appeal arises, do stand decreed in 
the manner following. The plaintiff Ram- 
kumar Saha is awarded a decree for specific 
performance of thecontract of sale of the land 
mentioned in the schedule to the plaint, as 
against the District Board of Chittagong; the 
Board is directed to execute a conveyance in 
his favour in accordance with law. On failure 
of ihe Board to execute the conveyance, the 
plaintiff will be at liberty to proceed in accord- 
ance with Order XXI, rules 32 and 34, of the 
Code. ‘The possession of the plaintiff will be 
confirmed, and should it transpire that he has 
been dispossessed, he will be restored to 
possession in execution of the decree of this 
Court, as explained in Madan Mohan Singh 
v. Gaja Prosai Singh (102); Fateh Chand v. 
Narsingh Das (103). The plaintiff will, in 
addition, have a decree, against the District 
Board, for Rs.957-11-1 together with interest 
thereon at 6 per cent. per annum from 4th 
December 1800 to the date of realisation, 
The plaintiff will have his costsin the Courts 
of the Subordinate Judge and the District 
Judge from the Distric: Board, and his 
costs in this Court from ithe cther defend- 
ants. A self-contained dec'ee, which will 
set out the various sums in detail, will be 
drawn up in this Court. 

It has been brought to our notice that the 
District Bcard have not been correctly 
described in these proceedings in accordance 
with section 20 of Act III of 1885 B. C. The 
cause title of the plaint will accordingly be 
amended and the expression “District Board 
of Chittagong” will be substituted for “The 
Chairman of the District Board, Chittagong.” 

Appeals dismissed; Cross-ubjection allowed, 


(102) 11 Ind. Cas. 228; 14 C. L. J. 159. 
(103) 16 Ind. Cas. 988; 22 ©. L. J. 383. 





PUNJAB CHIEF COURT. 

First Civi Appean No, 2148 or 1915. 
January 25, 19.6, 
Fresent:—Mr. Justice Rattigan and 
Mr. Justice LeRossignol. 

GOPAL SINGH — PLAINTIFFE— APPELUANT 

versus À 
GANPAT RAL AND anotaer—Derenpants— 
- RESPONDENTS. 
Civil Procedure Gode (Act F of 1608), O. LX, b, 
O. XXE, rr. 58, 68—Sale in exccution-——Objvetion diss” 
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missed — Withdrawal of execution proceedings—Fresh 
proclamation of sale, uhether new cause of artion— 
Order ow objection passed summarily, whether conclu- 
stve— Suit for declaration that property is not Liable 
to attachment—Limilation Act (IX of 1908), Sch. F, 
Art. 11. 

Proceedings having been instituted in execution 
of a decree for moneys secured onthe property in 
dispute, plaintiff, the’ son of the judgment-debtor, 
preferred an objection under Order XXI, rule 68, which 
was summarily dismissed by reason of its belated 
appearance. He then brought a regular suit for a 
declaration that the property was not liable to 
attachment and sale in execution of the decree 
against his father but thut suit was dismissed for 
default in December 1912, The decree-holder, owing 
to failure to secure an adequate bid in 1912, withdrew 
his execution, but presenteda fresh application for 


sale by auction in 1915 and proclamation of sale was - 


made, Plaintiff again brought a suit for the same 
declaratory relief as in the 1912 case : 

Held, (1) that as the proclamation of 1915 furnished 
no fresh cause of action the present suit was barred 

_ by Order IX, rule 9, of the Civil Procedure Code; 
Ip. 322, col. 2.] 

(2) that the objection of the plaintiff having been 
rejected in 1912, the suit ought to have been brought 
within one year of that order of rejectment and not 
having been so brought was time-barred under 
Article 11 of the Limitation Act. [p. 822, col 2.) 

Any order on an objection made by a third party to 
attachment of property in execution of a decrec is 
conclusive, whether that order was passed summarily 
or after investigation. [p. 322, col. 2.] 

Narasimha Chetti v. Vijeapala Nainar, 27 Ind. Cas. 
944 at p. 945; 2 L. W. 206, referred to. 


First appeal from the decree of the Sub- 
ordinate Judge, Ist class, Lahore, dated the 
12th July 1915. i 

Mr. Broadway, for the Appellant. 

The Hon'ble Mr. Muhammad Shafi, and 
Messrs, Beechey and Tek Ohand, for the 
Respondents. 

JUDGMENT. 

LeRossrenor, J.—The respondent Ganpat 
Rai on 3lst July 1907 obtained a decree for 
moneys secured on the property now in 
dispute and attached it in August 191), 
whereupon the judgment-debtor Bhagat 
Singh raised objections which were dismissed 
on 22nd May 1911 and the executing Court 
proceeded to sell the property. 

Then in November 1911 the son of the 
judgment-debtor who isthe plaintiff in 
this case preferred an objection under 
Order KAT, rule 58, which was summarily 
dismissed by reason of its belated appearance. 

He then brought a regular suit for a 
declaration that the property was not 
liable to attachment and sale in execution of 
the decree against his father, but that suit 

was dismissed for default in December 1912. 
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The decree-holder owing to failure to 
secure an adequate bid in 1912 had at that 
date withdrawn his execution, but presented 
a fresh application for sale by auction in 
1915, and proclamation of sale was made. 

Plaintiff again comes into Court, alleg- 
ing that the proclamation of 1915° gives 
him a fresh cause of action, and asking 
for the.same declaratory relief as in the 
1912 case. 

The Court below has dismissed the suit 
on the ground that itis barred by Order 
IX, rule 9, and by Article 11 of the Limita- 
tion Act. 

We have no doubt that the appeal must 
fail. The fresh proclamation of 1915 furnish- 
ed no fresh cause of action, the cause of 
action in 1915 as in 1912 was the threat 
levelled against plaintiff's title, the attach- 
ment and proclamation of auction connoting 
and importing a denial of any right of the 
plaintiff. 

The plaintiff was not bound to take any 
astion at all on this mere threat, but having 
preferred an objection and failed therein, 
he was bound to bring a regular suit within 
one year of that failure, and having brought 
a regular suit, he was bound to proceed 
with it, or withdraw it with leave to bring 
another suit, 

As has been pointed out in Narasimha 
Ohetti v. Vijiapala Nainar (1), the Code of 
1908 has introduced a modification into the 
old law and any order on an objection made 
by a third party to attachment of property 
in execution of a decree is now conclusive, 
whether that order was passed summarily 
or after investigation. 

The alteration in the Code was accom- 
panied by a signifiednt parallel alteration in 
the Limitation Act, Article 11. _ 

Thus the objection of the plaintiff was 
rejected in 1912, and this suit is not brought 
within one year of that order of rejectment, 
and that though there can be no doubt but 
that the matter agitated is the same. The 
suit is time-barred. 

It is barred also by Order IX, rule 9, for 
in both cases the cause of action, viz., the 
threatened annihilation of plaintiff's asserted 
right, is the same. 

The appeal is dismissed with costs. 

Appeal dismiesed, 


(1) 27 Ind. Cas. 944 at p. 945; 2 L. W. 206, 
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PRIVY COUNCIL, 
APPEAL FROM STRAITS SETTLEMENTS, SINGAPORE. 
March 2, 1916. 

Present: — Earl Loreburn, Lord Atkinson, 
Lord Parker of Waddington and 
Lord Sumner. 

SOONA MAYNA KENA ROONA 
MEYAPPA CHETTY — 
APPELLANT 
versus 
SOONA NAVENA SUPPRAMANIAN 
CHETTY— RESPONDENT. 


Will—Executor, whether can sue before obtaining 
. Probate— Administrator, title of—Straits Settlements 
Limitation Ordinance (FI of 1896), ss.4, 17 (1), 22, 


scope of—‘Leyal representative,” definition of—“Cap- 
able of instituting an action,” meaning of— English 
practice—Supreme Court, whether can grant Probate 
of Will of person domiciled anywhere—Straits Settle- 
ments Civil Procedure Code Ordinance (XXXI of 1907), 
ss. 188, 168. 

An executor derives his title and authority from 
tho Will of his testator and not from any grant of 
Probate. The persorfal property of the testator, 
including all rights of action, vests in him upon the 
testator’s death and consequently he can institute an 
action in the character of executor before he proves 
the Will. He cannot, of course, obtain a decree before 
Probate, but this is not because his title depends on 
Probate, but because the production of Probate is the 
only way in which, by the rules of the Court, he is 
allowed to prove his title. An Administrator derives 
title solely under his grant, and cannot, therefore, 
institute an action as Administrator before he gets 
his grant. [p. 824,col. 2.] 


Comyn’s Digest, “Administrator”, B. 9 and 10,- 


Thompson v. Reynolds, (1827) 3 Car. & P. 123; 
Woolley v. Clark, (1822) 6 B. & Ald. 744, 1D & RB. 
409; 24 R. R 546; 106 E. R. 1363, followed. 

An executor is not only the legal representative of 
his testator, but capable of instituting an action 
within tho meaning of section 17 (1) of the Straits 
Settlements Ordinance VI of 1896. There is 
nothing in the Ordinance to confine “legal re- 
presentative” to a person to whom the Court has 
actually made a grant, The words “capable of 
instituting an action” mean capable of instituting 
an action in which a decree might be obtained. The 
Will under which the executor claims must be 
capable of Probate, otherwise the action must fail. 
[p. 824, col. 2.] 

There is nothing in the Straits Settlement Civil 
Procedure Code Ordinance (XXXI of 1907) or in any 
Jaw in force in the Straits Settlements precluding the 
Supreme Court of the Straits Settlements from grant- 
ing Probate of the Will. of a person wherever 
domiciled. .[p. 824, col. 2; p. 325, col. 1.] 

According to English practice, Probate may be 
granted of the Will of a person domiciled abroad 
upon proof that it is a valid Will according to the law 
of the domicile, and that there are assets within the 
jurisdiction. It is not necessary that it should be first 
proved in the Courts of the domicile. [p. 326, col. 1.] 

Section 22 of Ordinance VI of 1896 contemplates 
cases in which an action is defective by reason of 
the person or one of the persons in whom the right 


of action is vested not being before the Court. 
Section 133 of the Civil Procedure Code Ordinance 
provides against the defeat of an action on this 
ground, and enables the proper party to be added 
or substituted. [p.326, col. 1.] 

Section 22 of Ordinance VI of 1896has no application 
to cases in which the action was originally properly 
vonstituted as to partics, but has become defective 
because there has been a change’ or devolution of 
interest. Such cases do not fall within section 138, 
but within section 169, of the Civil Procedure Code 
Ordinance, and the proper remedy is by way of an 
order to carry on proceedings, and not of an order 
adding or substituting parties, [p, 326, col 1.” 

Qure.—Whether one of two joint executors can 
properly institute proceedings on behalf of the 
estate? [p. 325, col. 2.] 


Appeal from a judgment of the Su- 
preme -Court of the Straits Settlements (of 
Singapore), dated the 26th June 1914, 
reversing that of the Court of first instance. 

Messrs. Holman Gregory, K . C., and Jowittt, 
for the Appellant. 

Messrs. Upjohn, K. C., and A. M. Latter, for 
the Respondent. 

JUDGMENT. 

Lorp Parker oF Wappixutuy.—The facts 
of this case are not in dispute. Soona Ahna 
Suppramanian Chetty, a native of and 
domiciled in British India (hereinafter 
referred to as “the testator”), carried on for 
some years prior to his death a money-lending 
business in Singapore, in the Straits 
Settlements, in co-partnership with the 
respondent. He died on the llth Novem- 
ber 1904, having by his Willappointed Soona 
Ravena Mana Rama Ramasami Chetty and 
another to be his executors, Caveats 
were entered against the proof of this Will, 
and in August 1907, S. R. M. R. Chetty (his 
co-executor having renounced Probate) 
presented a petition in the Court of the 
District Judge of Madura,in the Madras 
Presidency, propounding the Will in solemn 
form. Ultimately, after protracted litiga- 
tion, the High Court of Judicature at Madras 
ordered the District Judge at Madura to 
grant Probate of the Will to S. R. M. R. 
Chetty, and such Probate was onthe 10th 
March 1912 granted’ accordingly. An appeal 
from the order of the High Court of 
Judicature in Madras has recently been dis- 
missed by His Majesty in Council (February 
21, 19167) 

Meanwhile, on the 7th March 1910, 
Letters of Administration pendente lite to 
the estate of the testator, situate within 


“® See 85 Ind. Gas, 1.—Ed. 
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the jurisdiction of the Supreme Court of 
the Straits Settlements, were granted by 
that Court to Pana Lana Mana Avenna 
Vina Meyappa Chetty, the attorney of the 
testator’s widow, and on the 23rd October 
1911 the administrator pendente lite insti- 
tuted the present action, asking for a decla- 
ration that the partnership existing be- 
tween the testator and the defendant had 
been dissolved by the testator’s death, and 
for the usual partnership accounts. The 
first question their Lordships have to 
decide is whether this action was at the 
date of its institution barred by section + 
of the Straits Settlements Ordinance No. 6 
of. 1896, being “An Ordinance to amend the 
law relating to the limitation of suits.” 

The 4th section to this Ordinance provides 
that. (subject to the provisions contained 
in sections 5 to 25 thereof inclusive) every 
suit instituted after the period of limitation 
prescribed therefor by the Second Schedule 
thereto shall be dismissed, provided that 
limitation has been set up naa defence: The 
period prescribed in the Second Schedule in 
the case of an action for an account and a 
share of the profits of a dissolved partner- 
ship is three years from the date of the 
dissolution. The date of dissolution was in 
the present case the testator’s death; and 
unless there is something to the contrary 
contained in sections 5 to 25 of the Ordi- 
nance, it is not disputed that time had run 
prior to the institution of the present 
action. 


Reliance is, however, placed on section 
17 (1) of the Ordinance, which provides that 
“when a person who would, if he were living, 
havé a right to institute a suit or make an 
application dies before the right acerues, 
the petiod of limitation shall be computed 
from the time when there is a legal 
representative of the deceased capable 
of instituting or making such suit or 
application.” It is contended that there 
was no legal representative of the testator 
capable of instituting this action until the 
appointment, on the 7th March 1910, of an 
administrator pendente lite, and that, therefore, 
the period of limitation must be computed 
from the 7th March 1910. 

Assuming, but without, deciding, that this 
is to be deemed to be a suit, which the 
testator would, if he were living, have a right 


to institute, their Lordships have come to the 
conclusion that this contention cannot be 
upheld. It is quite clear that an executor 
derives his title and authority from the Will 
of his testator and not from any grant of 
Probate. The personal property of the 
testator, including all rights of action, vests 
in him upon the testator’s death, and the 
cousequence is that he can institute an action 
in the character of executor before he proves 
the Will. He-cannot, it is true, obtain a 
decree before Probate, but this is nut because 
his title depends on Probate, but because the 
production of Probate is the only way in which, 
by the rules of the Court, he is allowed to 
prove his title. An Administrator (on the 
other hand) derives title solely under his 
grant and cannot, therefore, institute an 
action as Administrator before he gets his 
grant. The law on the point is well’ settled 
(see Comyn’s Digest, “Administrator”, B. 9 
and 10; Thompson v. Reynolds (1) and Woolley 
v. Clark (2). 


It would seem, therefore, that an executor 
is not only the legal representative of his 
testator, but iseapable of instituting an action 
within the meaning of section 17 (1) of the 
Ordinance in question. Thereis nothing in 
the Crdinance toconfine Tegal representative’? 
to a person to whom the Court has actually 
made a grant; „Bat; in their Lordships’ opi- 
nion, the words ‘een ble of instituting an 
action” mean capable of instituting an action 
in which a decree might be obtained. The 
Will under which the executor claims must, 
therefore, be capable of Probate; otherwise the 
action must fail. It has to be determined, 
therefore, whether the testator’s Will was in 
the present case capable of Probate in the 
Straits Settlements. This question depends 
on the Civil Procedure Code, 1907(Ordinance 
No. XXXI of 1907). 

The 3rd section of this Code provides that 
where no other provision is made by the 
Code or by any law in force for the time being, 
the procedare and practice for the time being 
in force in the Supreme Court of Judicature in 
England shall, as near as may be, be followed 
and adopted. There is nothing in the Code 
or in any law in force in the Straits Settle- 
ments precluding the Supreme Court of the 

(1) (1827) 3 Car. & P. 128. 

(2) (1822) 5 B. & Ald. 744, l D. & R. 409; 24 R. R. 
546; 106 E R. 186, 
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Straits Settlements from granting Probate 
of the Will of a person wherever domiciled. 
The English practice is, therefore, applicable. 
According to English practice, Probate may 
be granted of the Will of a person domiciled 
abroad upon proof that it is a valid Will 
according to the law of the domicile and 
that there are assets within the jurisdiction. 
Tt is not necessary that it should he first 
proved in the Courts of the domicile. [See 
Jarman on Wills, 6th Edition, Vol. 1, p. 7, and 
Robinson v. Palmer (3).] It follows that the 
testator’s Will could have been proved in the 
Straits Settlements (1) because it was valid 
according to the law of the testator’s domicile 
as shown by its admission to Probate in the 
Court of the District Judge at Madura; and 
(2) because there were assets of the testator 
locally situate in the Straits Settlements. 

There was a good deal of discussicn before 
their Lordships’ Board as to what would 
have been the result had the English Statutes 
of Limitation been applicable. This discus- 
sion, though perhaps not strictly relevant, 
was useful as illustrating the principles 
which ought to guide the Court, and throw- 
ing light on the meaning of the Ordinances 
of the Straits Settlements. 


For the purpose of the English Statutes 
of Limitation, time runs from the acoruer of 
the cause of action, but a cause of action 
does not acerne unless there be some one 
who can institute the action. In the case 
of acause of action arising in favour of 
the estate of a deceased person at or after 
his death, time will at once begin to run, 
if there be an executor, even though Pro- 
bate has not been obtained [Knox v. Gye 
(4)l, but if there be no executor, time will 
run only from the actual grant of Letters of 
Administration [Murray v. Hast India 
Company (5)). It is, in their Lordships’ 
opinion, probable that section 17 (1) of the 
Ordinance in question was intended to apply 
this rule, A good deal was also said as to 
what would be the effect if the executor who 
might have instituted proceedings subse- 
quently renounced Probate. Their Lordships 
at first thought that this might be impor- 


(3) (1901) 2 Ir. R. 489; 6 Ir. L. R. 230, 

t4) (1872) 5 H. L. 655; 42 L. J. Ch. 234 

(5) (1821) 5 B. & Ald. 204; 24 R. R, 925; 106 E. R. 
1167, ‘ ; 


tant for the purposes of the present case, 
because it is doubtful whether one of two 
joint executors can properly institute 
proceedings on behalf of the estate. On 
reference, however, to the record on the 
appeal from the order of the High Court 
of Judicature at Madras directing Probate 
to be granted, it appears that S. R. M. R. 
Chetty’s co-executor renounced Proba e at 
some time before August 1907. Since 
August 1997, S. R. M. R. Chetty was, 
therefore, sole executor and capable of 
instituting the action. The three years 
prescribed by the Ordinance must, therefore, 
in any case have elapsed before the action 
was instituted. 

The second question argued before their 
Lordships turns upon the effect of section 
22 of the Limitation Ordinance, 1896. That 
section provides that when after the institu- 
tion of a suit a new plaintiff is substituted 
or added, the suit shall, as regards him, be 
deemed to have been instituted when he was 
so made a party; provided that when a 
plaintiff dies, and the suit is continued by 
his legal representative, if shall as regards 
him be deemed to have been instituted when 
it was instituted by the deceased plaintiff. It 
appears that after the grant of Probate by 
the Court of the District Judge at Madura 
the Letters of Administration pendente lite 
granted to the original plaintiff in this 
action were cancelled, and in lieu thereof 
Letters of Administration with the Will 
annexed were granted by the Supreme 
Court of the Straits Settlements to the 
appellant as attorney for the proving 
executor. Subsequently, on the Ith 
April 1913, an order was made in the action 
striking out the original plaintiff and 
substituting the appellant as plaintiff in the 
action. It is contended that, as regards 
the ‘appellant, the suit, therefore, must, 
under section 22 of the Ordinance, ba 
deemed to have been instituted on the 
14th April 1913, at which date the action 
was barred, even if it was not barred when 
the action was instituted by the original 
plaintiff. Having regard to their Lordships’ 
decision on the first question, it is not, 
strictly speaking, necessary to decide this 
point. In view, however, of its importance 
in practica it may be desirable to deal with 
it, 
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Their Lordships 
section 22 contemplates cases in which an 
action is defective by reason ofthe person 
or one of the persons in .whom the right 
of action is vested not being before the 
Court. Section 133 of the Civil Procedure 
Code provides ‘against the defeat of an 
action on this ground, and enables the 
proper party to beadded or substituted. If 
Ais the right person to sue, it would be 
clearly wrong to allow him, for the sake of 
avoiding the Limitation Ordinance, 1896, to 
take advantage of a suit improperly instituted 
by B. Their Lordships do not think that 
section 22 of the Ordinance has any appli- 
cation to cases in which the action 
was originally properly constituted as 
to parties, but has become defective 
because there has been a change or 
devolution of interest. Such cases do 
not fall within section 133, but within 
section 169, of the Civil Procedure Code, 
1907, and the proper remedy is by way of an 
order to carry: on proceedings, and not of 
an order adding or substituting parties. 
The proviso to section 22 of the Ordinance 
may have been inserted per cautelam 
and cannot be relied on as controlling 
the operative words. The diffculty really 
‘arises out of the form of the order of 
the 14th April 1913. WHat was required 
was an order under section 169 of the Code, 
and, if the order was competent, it was 
competent under this section only. Their 
Lordships do not think that the respondent 
can take advantage of the form of order 
to escape a liability to which he would 
have been subject if the order had been 
made in proper form. 

Under the circumstances, their Lordships 
will humbly advise His Majesty that the 
appeal should be dismissed with costs. 


Appeai dismissed. 
` Solicitors for the Appellant: Messrs. Whites 
& Co. 
Solicitors for the Respondent : Messrs. 
Lough Borough, Gedge, Nisbet and Drew. 
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ALLAHABAD HIGH COURT. 
First Civit Appeat No. 435 or 1914. 
May 12, 1916. 

Present: —Mr. Justice Piggott and 
Mr. Justice Lindsay. 

Raja RAM SINGH AND OTHERS — 
DsrenDANtTs—APPELLANTS 
versus 
Raja NARAIN LAL, MINOR, UNUER THE 
GUARDIANSAIP OF RAGHUNANDAN LAL— 
— PLAINTIFER—- RESPONDENT. 

Hindu Law—legal necessity —Manager, powers of— 
Discretion. 

A certain discretion must be allowed to the 
manager of a Hindu joint family but heis ex- 
pected to deal with the family property as a reason- 
able person would deal with his own. "p. 327, col. 2.]. 

Under the circumstances of the case it was held 
that the building of a residential house was for family 
necessity. [p. 327, col. 2.] 


First appeal from the decision of the Sub- 
ordinate Jadge, Ghazipur, dated the 4th 
December 1914. 

The Hon’ble Dr. Te; Bahadur Sapru and 
Mr. Mangal Prasada Bhargava, for the Appel- 
lants. 

Mr. Hameedullah, Dr. Surendra Nath Sen 
and Mr. Harnandan Prasad, for the Respond- 
ent. 

JUDGMENT.—This was a suit by which 
a minor plaintiff sought to set aside certain 
aliendtions of the family property made by 
his father and grandfather. The grand- 
father was dead before the suit was instituted; 
the father was impleaded as defendant of 
the second party. There is a finding of 
the Court below that the suit was a collu- 
sive one as between the plaintiff and his 
father and was brought as much in the 
interests of the latter as in those of the 
plaintiff himself. The alienations were for 
a total sum of Rs. 2,900. Very nearly 
half of this was required to pay off an- 
tecedent debts binding on the family, and 
in particular on the present plaintiff. It is 
not denied that to this extent, at any rate, 
the alienations were for legal necessity, 
There were, however, cash payments on 
account of each cf the three sale-deeds, the 
total thus advanced in cash amounting to 
Rs. i,498-0-6. With regard to these advances 
the case for the defendants 1st party, who 
are now in possession of the property, is 
that the money was needed for certain 
nécessary family expenses and more parti- 
cularly for the building of a new residential 
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house which wasin fact constructed out of 
the money thus raised. There was conflict- 
ing evidence on this point, the plaintiff 
going so far as to assert that no new hoase 
had been built by his father or by his 
grandfather. The learned Subordinate 
Judge has found against the plaintiff on 
this point and we have not been asked to 
re-consider his finding. We take it to be 


established by the evidence that at the time: 


of these sales there was a real necessity on 
the plaintiffs father and grandfather im- 
pelling them to the acquisition of a new re- 
sidential house., There had been a partition 
in the family; the old family house was 
ont of repair, and it has indeed been 
found that most of it has since fallen down. 
The plaintiff's father and grandfather were 
justified, as managers of the property, in 
seeking vut a new residence for themselves 
and for the minor son or sons of the defend- 
ant second party. So’ far we are fully 
prepared to accept the finding arrived 
at .by the Court below. From this 
point the learned Subordinate Judge seems 
to have felt himself obliged to deal with 
the question: in somewhat rough and ready 
fashion. He has come to the conclusion, 
though on what materials is not very clear, 
that the new house built by mans of the 
money acquired under these alienitions was 
out of reasonable proportion to the mains of 
the family. In effect hə his said that a suit- 
able house could have bean built for some- 
where about one-third of the money. 
On this basis he has arrived at the conclu- 
sion that, out of the cash consideration 
of Rs. 1,493-0-6, a sum of Rs. 1,000 should be 
regarded as not covered by the“ principle 
of family necessity. He has accordingly 
given a decree in fayour of the plaintif for 
recovery of possession, subject to payment 
of the remainder of the consideration, t.e., 
of Rs. 1,990 in ull. The defendants of 
the Ist party have appealed to this Court. 

One of their pleas raises a question as to 
the age ofthe minor plaintiff which was 
decided against them in the Court below, 
and this plea has not been pressed. The 
appellants have in substances asked us to 
deal with the matter on the basis of the 
finding arrived at by the Court below, re-con- 
sidering only the opinion formed by the learn- 
ed Subordinate Judge as to the necessity for 
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the expenditure of Rs. 1,500 or more on the 
construction of a new house. In paragraph 
6 of the plaint it is alleged that tha entire 
family property was covered by these three 
alienations, with the result that “there was 
nd mgans of livelihood left to the family.” 
This is a somewhat extraordinary assertion. 
It must be remembered that the finding of 
the Court below is that the new residential 
house actually cost Rs. 1,500 or Rs. 1,700 
and was in fact built by the plaintiff’s father 
and grandfather. It is scarcely to be presum- 
ed that these gentlemen expended their entire 
financial resources in the constrnction of a 
palatial residence in which they were to 
starve for want of means of livelihood. 
Moreover, these alienations took place in the 
years 1899 and 1901 and presumably the 
plaintiff and his father have been able to 
find some means of livelihood during these 
intervening years. What we have felt in 
dealing with this appeal is that there does 
not appear to be any substantial basis in 
the evidence for the opinion of the learned 
Subordinate Judge to the effect that the new 
residential house constructed by the plaintiff's 
father anl grandfather was out of all 
proportion to the family means. After all, 
a certain discretion must be allowed to the 
manager of a Hinda joint family. He is 
expected to deal with the family property as 
a reasonable person would deal with his own. 
The appellants, at the time when the aliena- 
tions in their favour were made, had satisfied 
themselves that there was in fact legal 
necessity for the alienationa, 7. e., there were 
antecedent debts to b3 paid off and the 
maintenance of the family did require a new 
residential house. lt seems to us that on the 
evidence the defendants-appellants have 
fairly discharged the burden which lay upon 
them and that the finding of the Court 
below with regard to want of legal necessity 
for this particular sum of Rs, 1,000 is a 
conjectural one and not grounded upon the 
evidence led in the case. 

We accordingly allow the appeal and sett- 
ing aside the decree of the Court below, dis- 
miss the plaintiff’s suit with costs throughout. 
Costs in this Court will include fees on the 


higher scale, 
Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Srconp Civin Apesar No. 666 or 1915. 
June 6, 1916, 
Present:— Mr. Justice Walsh and 
Mr. Justice Sundar Lal, 
Musammat MANGRA AND ANOTHER— , 
Deranpants——A PPELLANTS 
versus 
BEDI RAM— PLAINTIFF AND ANOTBER— 


DEFENDANT—RESPONDENTS, 

Btidence Act (I of 1872), se. 65, 66—Secondary 
evidence, admissibility of—Original not forthcoming— 
Presumption. 

Where a Court of first instance decides to admit 
secondary evidence of a very old document, when it 
is not known what has become of the original docu- 
ment, its discretion in admitting such secondary 
evidence ought not to be -disturbed, except upon 
very special grounds. [p. 329, col. 1.] 

Per Walsh, J—Sections 65 and 66 of the Evidence 
Act must be read together and the adverse party 
must not be presumed to have knowledge that he 
would be required to produco an original document 
so as to dispense with the necessity of a notice 
to produce, unless the original is shown or appears 
to bein the possossion of the person against whom 
the presumption is drawn. [p. 329, col. 2.] 


Second appeal from the: decision of the 
District Judge, Benares, dated the 4th Jann- 
ary 1915. 


FACTS of the case appear from the judg- 
ment. 


Mr. Harnandan Prasad (with him Mr. 
Gokul Prasad), for the Appellants.—The 
original sale-deed, dated the 1th of March 
1830, by which Din Dayal is alleged to have 
acquired the house, has not been produced 
and it has not been shown that it was lost; 
therefore, a copy of it ig not admis- 
sible in evidence. There is vuo pre- 
sumption that the original was in the pos- 
session of the defendant. No notice was given 
by the plaintiff tothe defendant to produce 
the document if he had. 

He referred to sections 65 and 66 of 
the Evidence Act and contended that 
the lower Appellate Court ought not to 
have held that the defendant must have 
known that he would be required to produce 
it so as to dispense with the necessity 
of a notice to produce. 

He then argued as to the identity of the 
site of the house as given in the sale-deed 
dated the 11th March 1830 and the site of 
the house in dispute. 


Messre, Mangal Prasad Bhargava and 
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Janaki Prasada (for Mr. Prameshwor Dayal), 
for the Respondent, were not called upon. 
JUDGMENT. 


SENDAR LAL, J.—The position of the par- 
ties is explained by the following pedigree:— 
Din Dayat=Musammat Sumari 


| 














Musammat Musammat Musammat 
Amola, Bhuggo, Maggo, 
(daughter) (daughter) (daughter) 

ji died issueless. 
Jhanjhu 
(vendor ) 
f 
Lachman (son)= Musammat 
Musammat Tulsa Mangra, 


(defendant No. 2). ; defendant No. 1. 


The plaintiff’s case is that the house in suit 
originally belonged to one Din Dayal who 
died thirty-three years ago. He was sue- 
ceeded by his widow Musammat Sumari, who 
died seventeen years ago. One of the 
daughters Musammat Bhuggo had predeceased 
Musammat Sumari and consequently on the 
death of the latter her two danghters Musam- 
mat Amola and Uusammat Maggo succeeded. 
Musummat Maggo died only three years ago, 
and Musammat Amola had predeceased her, 
having died aboutthirteen years ago. Jhanjhu, 
the son of Amola, was, therefore, the only 
surviving daughter’s son of Din Dayal who, 
upon the statement of facts given by the 
plaintiff, would be entitled to Din Dayal’s 
property. Jhanjhu has sold the house to the 
plaintiff, who as such purchaser has brought 
the present suit for possession, The de- 
fence of Musammat Tulsa was that the house 
in question was no part of Din Dayal’s 
estate, but was the property belonging to her 
father-in-law, named Dhounkal, on whose 
death it devolved on his son Lachman and. 
on the latter’s death on his widow, the second 
defendant. The whole case, therefore, turns 
upon the question whether the house in suit 
was a part of the estate of Din Dayal or not. 
Both the Courts below have held that it was, 
a part of the estate of Din Dayal and for 
this view they have relied upon a copy of a 
sale-deed dated the llth of March 1830, by 
which Din Dayal purchased the site of the 
house. The appeal here has been argued very. 
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ably by Mr. Harnandan Prasad, who has 
urged that no foundation was laid for 
admitting secondary evidence, namely, a cer- 
tified copy of the sale-deed of 1830. The Court 
of first instance held that it was a very old 
document and that it was not known what 
had become of the original sale-deed. It, 
therefore, presumed its loss and admitted 
the copy. When under circumstances like 
these the Court of first instance decides to 
admit secondary evidence, their Lordships of 
the Privy Council in the case of Harripria 
Debi v. Rukmini Debi (1) held that the discre- 
tion of a Court of first instance in admitting 
sach secondary evidence ought not to be 
disturbed, except upon very special 
grounds. The lower Appellate Court has 
affirmed the finding of the Court of first 
instance on this question. It has mentioned 
‘a further ground for the admission of the 
copy of the sale-deed, namely, that the 
original was possibly in the possession of 
the defendant, Musammat Mangra being the 
Jast holder of the property and having died 
only three years ago. We think that the 
admission of the copy cannot be questioned at 
this stage in second appeal. The only other 
question that remains is, whether the boun- 
daries of the site correspond with the boun- 
daries of the house. There is no doubt that 
the boundaries on three sides do correspond. 
There is a question about the fourth side. 
Both the Courts below have accepted 
the evidence given with reference to the 
boundary on the fourth side and have 
held that the identity of the property 
puchased in 1830 was established beyond 
doubt. Tbe question is after alla question 
of fact and we do not see any ground for dis- 
turbing the finding of the Courts below 
on this point. These are the only two points 
urged in appeal. ‘hey are concluded by 
findings of fact. We accordingly dismiss the 
appeal with costs, including fees on the 
higher scale. 


Waru, J.—I want to add one word ont of 
respect for the argument which was very 
properly addressed to us. Iagree with the 
view submitted tous with reference to 
what the lower Appellate Court held as 
regards the presumption that the document 


was in the possession of the defendant. I 


(1) 19 ©. 438 ; 19 Į. A. 79 (P. CO). 
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think the argument is well founded that 
sections 65 and 66 must be read together 
and that the Court ought not to bave held 
that the adverse party must haye known 
that he would berequired to produce it so 
as to dispense with the necessity of a notice 
to produce, unless the original is shown or 


appears to be in the possession of the 
person against whom the presumption is 
drawn. I agree with my brother Mr. 


Justice Sundar Lal that there is ample 
evidence to justify the finding of the 
Court below that the original sale-deed 
was lost. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Civit Appgats Nos. 1782, 1783, 1785 
t9 1795 AND 1800 ro 1869 oF 1912 anv 
Nos. 311 ro 816 ann 318 To 822 
é oF 1913. 
December 22, 1915, 
Present: — Mr. Justice Kumaraswami Sastri 
and Mr. Justice Phillips. 

å. L. A. R. Rm. ARUNACHALLAM 
CHETTIAR, TAROUGH HIS AUTHORISED AGENT 
M. SUBRAMANIA IYER AND anotasr— 
DeFeNnvants-~ APPELLANTS 

VETSUS < 
MANGALAM AND OTHERS— PLAINTIRES—- 


RESPONDENTS, 

Madras Estates Land Act (I of 1908), ss 3, 4, 71, 143 
—Kanganam, meaning of—When can Kanganam be 
properly levied—Zamindar’s right of entry—Tenant’s 
liability to rent—Kulam korvai lands—Obstruction to 
free flow of water—Sarasari, zamindar’s right to— 
Liability for wet rates. 

Kanganam fee, which is a contribution paid by the 
tenant to re-imburse the landlord for the cost of 
the supervision of harvest out of which melvaram 
has to be delivered to the landlord, falls under section 
3 (ii), clauso (a), of the Estates Land Act and is not an 
illegal cess within the meaning of section 143 of tho 
Act, Consequently a term in a pattah providing for 
the payment of the fee is not improper. [p. 380, col. 
2. ‘ 
MH v. Raghunatha Row, 18 Ind. Cas, 298; 
(1918) M. W. N. 886; 13 M. L. T. 851; Karri Peddi 
Reddy v. Receiver of Nidadavole and Medur Estates, 80 
Ind. Cas. 529; 18 M. L. T. 171, followed, 

Chidambaram Chetty v. Ayyavu, 32 Ind. Cas. 919; 
29 M. L. J. 746, distinguished. 

The elaim of the zemindar to enter upon a 
holding for the purpose of forming an estimate of 
the oubturn is opposed to section 73 of the Act and 
cannot be allowed. [p. 331, col. 2.] 
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The Act does not cast on a tenant any liability 
for panchamati, or compensation to the landlord 
for loss caused to tho crop by cattle, theft or 
clandestine removal. [p. 381, col. 2.] 

Raja Parthasarathi Appa Row v. Chevendra China 
Sundara Ramayya, 27 M. 543, referred to. 

Where it is proved that by custom only cultivat- 
ed extents aro charged with rent and not lands 
loft uncultivated, no rent can be charged in respect 
of the uncultivated portion. [p. 332, col. 2.] 

The liability of the ryot to pay rent under section 4 
of the Estates Land Actis subject to any custom 
or contract to the contrary that may be established. 
Üp. 333, cols 1 & 2.) : 

Segu Rowthen v. Alayappa Chetty, 22 Ind. Cas. 834, 
(1914) M. W. N. 340, 26 M. L.J. 269; Arunachellam 
Chettiar v. Muthayani Thevan, 22 Ind. Cas. 675, 26 
M. L J. 575; Udayal v, Arunachalam Chettiar, 
27 Ind. Qas. 872; 2 L. W. 145; (1915) M. W. N. 190; 
In re Arunachalam Chettiar, 30 Ind. Cas. 679; 2 L. W. 
826, followed. 

Imandı Appalaswami v, Rajah of Vizianagaram, 20 
Ind. Cas. 838; (1913) M. W. N. 806; 25 M. L. J. 50, 
distinguished. 

In the case of kulam korvai lands, i.e., lands in 
a tank bed, in the absence of proof of any custom 
by tenants to pub up ridges on the land, the 
landlord has got the right to prevent tenants 
from putting up ridges so as to prevent the tanks 
having the full benefit of the rain water flowing 
into them. Therefore, tenants are bound to 
pay sarasari if they should put up ridges and 
cultivate kulam korrai lands. |p. 834, col. 23 

Tenants are liable to pay sarasari wet rates if 
they raise dry crops on nanja land while they 
could have raised wet crops, but to pay the usual 
dry rates if they raise dry crops owing to insuffi- 
ciency of water. Lp. 385, col. 1] 


Second appeals against the decrees of the 
District Court of Ramnad, at Madura, in 
Appeal Suits Nos. 431, 432, 434 to 444, 447. 
454, 457, 459 to 528 of 1911 and 198 to 203 
and 205 to 209 of 1912, preferred respec- 
tively against those of the Court of the 
Special Deputy Collector, RKamnad, in 
Summary Suits Nos 9, 10,12 to 14, 16, 17, 
19 to 21, 65 to 67, 70, 80, 86, 116 to134, 140 
to 150, 205 to 224, 290 to 294,293 to 303 
and 631 of 1910 and against those of the 
Court of the Sub-Collector, Ramnad Division, 
in Summary Suits Nos. 1434, 1433, 1440, 
1441, 1443, 1445, 1451 to 1453, 1455 and 
1456 of 1911. 

Messrs. S. Srinivasa Atyangar and S. 
Soundararaja Atyangar, for the Appellants 
in all. 

Mr. R. Krishnamachariar, for Appellant 
No. 2in S. A. No. 1782. 

Mr. C..8. Venkatachariar, for the Respond- 
enis in S. A. Nos. 1782, 175610 1791, 1851, 
1853 to 1868. 
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` Mr. C. Madhavan Nair, for the Respondents 
in S. A. Nos. 1793 to 1798, 1800 to 18il, 
1813 to 1841, 1850, 1369. 


Mr. G. S. Ramachandra Atyar, for the 
Respondents in S. A. No. 1800. 


JUDGMENT.—Defendant is the appel- 
lant. The questions raised in these appeals 
relate to the propriety of the terms of the 
pattah as settled by the Special Deputy 
Collector and varied in appeal by the ‘District 
Judge. 


The first question relates to the kanganam 
fee which the defendant wants to levy. 
Kanganam is in effect a contribution paid 
by the tenant to re-imburse the landlord for 
the cost of the supervision of harvest out of 
which melvaram has to be delivered to the 
landlord. The Special Deputy . Collector 
found that this was an item included in 
the total jama of the Ramnad Taluk at the 
time of the Permanent Settlement and 
formed one of the items of assets in fixing 
the peishcush, that it was not an illegal 
cess soas to bring it under section 143 of 
the Estates Land Act, and that it was being 
paid for a series of years. He, however, was 
of opinion that it could not be levied after 
the Kistates Land Act came into force, as 
it wasa charge for supervision not allowed 
by the Act, which removes all restraints on 
harvesting by the tenant on the part of 
the landholder. The District Judge on appeal 
confirmed the judgment of the Special 
Deputy Collector, onthe ground that the 
service for which the fee was paid was no 
longer required. We are of opinion that on 
the facts found by the Special Deputy 
Collector kanganam fee falls under section 
3 (ii), clause (a) of the Estates Land Act, 
being a sam payable by a ryot as such in 
addition tothe rent due by him in respect 
of the land held by him. As the landlord 
is entitled toa share of the produce, the 
necessity for supervision is obvious, It is 
difficult to see how there can be any restraint 
on the harvest simply because the landlord 
employs a person to watch his interests. 

Section 73, clause (2), provides that 
though the tenant maybe in exclusive pos- 
session of the produce until it is divided, he 
must not remove it from the threshing 
floor so as to prevent the due division thereof 
at the prcper time aud clause (3) provides 
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that he should, before commencing to cut or 
gather the crops, give reasonable intimation 
to the landholder or his authorised agent 
of his intention to do so. 

Section 74 contemplates the presence of the 
landholder or his agent atthe time when 
the division is to be made. 

The only change introduced by the 
Estates Land Act is to prevent the land- 
lord from claiming that the tenant should 


not harvest without getting his permission _ 


to do so or from fettering the discretion 
of the tenant as to when he should harvest 
the produce. 


Supervision is just as necessary now as 
it was before the Act came into force. 
Kanganam| was being paid by the ryots even 
before the Permanent Settlement and ever 
since and, unless there is something in the 
Estates Land Act to render the payment 
illegal, we see no reason why it should not 
be included in the gattah. 

Section 28 of the Act provides that in all 
proceedings under this Act the rent or rate 
of rent for the time being lawfully payable 
by a ryot shall be presumed to be fair and 
equitable until the contrary is proved. 

At the date when the Act came irto force 
kanganam was being paid and, unless the 
Act explicitly takes away from the zemindar 
the right to collect it, it must be presumed 
that it is a fair and proper charge to be 
levied. 


In Devanat v. Raghunatha Row (1) it 
was held that russums, which were being 
paid by the ryots to the mettadars from the 
beginning of the last century and as to 
which there was no evidence that they were 
not paid atany time, constituted a charge 
or fees payable with the rent according to 
the established usage. It appeared in this 
case that russwms weresometimes incorporat- 
ed with the rent in the rosuvari chitta, 
although they were shown separately in the 
pulli theerva. 


A similar view was taken in Karri Peddi 
Reddy v. Receiver of Nidadavole and Medur 
Estates (2), where it was held that fees 
payable with the rent can be included in 


(1) 18 Ind. Cas. 298; 13 M. L. T. 351; (1913) M. 
- W. N. 886. 
(2) 30 Ind. Cas, 629; 18 M. L. T. 171. 


OASES. 381 


the pattahand thatunder section 3 (72) such 
fees are included in the term ‘rent.’ 

Our attention has been called to Chidamba- 
ram Ohetty v. Ayyavu (3), where kanganam 
was disallowed; but the facts of that case 
show that the kanganum claimed there was 
not in respect of wet crops but was in respect 
of dry crops, as towhich a fixed money rent 
was payable. In such cases the kanganam 
fee can only be voluntary, for no supervision 
is necessary, 


We are of opinion that both the lower Courts 
were wrong in refusing to allow kanganam. 

The meri item refers to the claim of 
the zemindar to enter upon the land for the 
purpose of forming- an estimate of the 
outturn, 


It is difficult to see what right the land- 
lord has under the Act to enter upon the 
land of the tenant for the purpose of making 
what has been described by Mr. Srinivasa 
Aiyangar “asan experimental harvest.” The 
object seemsto be toarrive at an arbitrary 
figure by harvesting a small portion of the 
crops and to throw upon the tenant the burden 
of showing that the actual crop was not equal 
to the experimental harvest. 

We are of opinion that such aright is 
clearly opposed to the provisions of section 
73 of the Act and both the lower Courts 
were right in disallowing this claim. 


The next item refers to panchamatz, or 
compensation for loss caused to the crop by 
cattle, theft or clandestine removal. 


What the landlord really wants todo is 
to make the tenant an insurer and to cast 
on him the burden of making good the 
loss caused by acts beyond his control. We 
do not think that the Act casts on the tenant 
any such liability. 


Sections 73 to 76 of the Act prescribe the 
rights of the landlord, If the loss is caused 
by the negligence of the tenant in the cus- 
tody or preservation of the crops cut, he 
would be answerable in a suit for damages; 
but it is difficult to see how the tenant can 
be placed ina worse position than a bailee 
sofaras the landlord is concerned simply 
because the Act allows him to be in exclusive 
possession of the crops until they are divided. 

In Raja Parthasarathi Appa Row v. Che- 


(3) 32 Ind. Cas. 919; 29 M. L, J. 746. 
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vendra China Sundara Ramayya (4) it was 
held that.a term in the pattah making the 
tenant responsible for theft of crops is im- 
proper. No doubt this decision was under 
the Rent Recovery Act of 1865, but we do 
not thiuk that the present Act has made any 
difference in the liability of the tenant for 
theft of or damages to crops owing to 
circumstances beyond his control. 


The next point is as regards taxes on pal- 
myra trees. The Deputy Collector found on 
the evidence that palmyra trees which were 
not tapped for toddy were not taxed although 
they were bearing fruit, that no palmyra 
trees were taxed in the villages of Vallam, 
Sirugudi, Vania Vallum, Thuliyadikottai, 
Nallurukkai and Koyeri, that only 102 trees 
were taxed in Karandandagudi and that 
only the trees that were tapped for toddy 
were liable to.be taxed. 


On appeal the District Judge was of opi- 
nion that it bas been proved that in addition 
to the trees taxed in Karandandagudi two 
trees were taxed in Nallirukkai village and 
that the only palmyra trees that were ever 
taxed were 102 trees in Karandandagudi and 
two trees in the village of Nallirukkai. 


16 has been argued in appeal that the 
custom has been to tax all palmyra trees 
when they are tapped: but we cannot think 
that we can go behind the findings of both 
the lower Courts that the custom has not 
been proved. Both the Courts found it 
proved from the documents that, although 
there were numerous trees in the zamin, 102 
trees have been uniformly taxed in one 
village and that except two trees in Nalli- 
rukkai village, no other trees have been taxed 
in the whole of the suit villages. It is dif- 
cult to accept the explanation now given by 
Mr. Srinivasa Aiyangar that the tax was not 
levied because the fact that the trees in the 
other villages were tapped escaped the notice 
of the village servants. ‘The custom pleaded 
has not been proved and we do not think 
that we can disturb the findings of fact 
arrived at by the District Judge in the 
matter. 

The next question relates to nanjatharam 
punja and punja. 

The Deputy Collector found that no rent 
was'payable in respect of waste land and 


(4) 27 M. 543, 
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that it was proved that from time im- 
memorial only cultivated extents were being 
charged and not lands left uncultivated. 
The District Judge on appeal con- 
firmed the decision of the Deputy Collector 
and held that the evidence showed that the 
custom in the zemindart has been not to 
charge for dry waste. These findings of fact 
are ‘binding on us in second appeal. It is 
argued by Mr. Srinivasa Aiyangar that under 
section 4 of'the Act the landholder is entitled 
to collect in respect of all ryote land in the 
occupation of the ryot, and that it does not 
make this liability subject to any custom but 
only subject to the other provisions of the 
Act. 

Mr. Srinivasa Aiyangar states that he does 
not press his objection as ‘regards wet land 
which has been left waste owing to want of 
water or irrigation facilities, but argues that, 
as regards dry waste, where money assessment 
is fixed, land, if left waste, can only be so 
owing to the default of the tenant. 

It is argued Ly Mr. Madhavan Nair for the 
respondents that both the Courts have found 
that the custom is not to tax dry waste,. that 
section 4 shonld be read with sections 27 and 
28 of the Act and that where there is a custom 
to exclude dry waste, rent, as defined in 
section 3 (ci) of the Act, can only mean 
whatever is lawfully payable for the re- 
maining portion of the land. There is con- 
siderable force in the argument of Mr. 
Srinivasa Aiyangar that section 4 of the Act 
does not refer to any custom as governing its 
provisions, and that where it was the inten- 
tion of the Legislature that any of the pro- 
visions of the Act should be subject to any 
custom, it has been so stated inthe sections 
of the Act. We, however, think that the 
question is covered by authority and we are 
not prepared to dissent from the judgments of 
several Benches of this Court. 


In Segu Rowthen v. Alagappa Chetty (5) the 
Chief Justice was of opinion that section 4 
would not help the plaintiffs where the- 
parties meant and intended that rent should 
not be charged for waste. He observed as 
follows: — “The plaintiff relied upon section 4 
and the definition of ‘rent’ contained in sec- 
tion 3, sub-section (11); section 4 says ‘that 


(5) 22 Ind. Cas. 834; 26 M. L, J. £69, (1914) M. 
W. N. 340, 
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the landlord is entitled to collect rent in 
respect of all ryoti land in the occupation of 
aryot. Prima facie it is so, but if the evi- 
dence shows that it was not the intention of 
the parties that he should collect rent in 
respect of all land in occupation of the ryot, but 
should collect rent only in respect of the land 
in fact cultivated by the ryot, of course, the 
intention of the parties overrides the pro- 
vision of the Act. This section of the Act 
merely lays down the general rule and, in my 
opinion, can be displaced by evidence as to 
what the parties meant and intended.” 

Mr. Justice Tyabji was of opinion that in 
such cases the charging by the landlord of 
rent in respect of cultivated and uncultivated 
land would really be an enhancement which 
was prohibited by the Act. 

In Arunachellam COheltiar v. Muthayanat 
Theven (6) it was held that “section 4 of the 
Estates Land Act should be’ read subject to 
the provisions of section 27 and a custom of 
paying rent on the basis of only the culti- 
vated area in the holding is not illegal.” 
Their Lordships observe as follows :— “Both 
the lower Courts found that by immemorial 
custom, one of the conditions appertaining 
to the holdings in the plaint mzttah is-that 
no rent should be charged for lands left 
fallow, in other words, the rent for the whole 
holding in any particular fasiè should be 
calculated only on the cultivated area: We 
think that condition is not against the.statu- 
tory provision in section 4 of the Estates Land 
Act, as section 4 by its opening clause saves 
such and similar conditions. Our view, we 
think, is supported by the judgment of this 
Court in Second Appeal No. 203+ of 1910.” 

This was a case between the present 
appellant and another tenant in the same 
zemindart. 

In Udayal y. Arunachala Chettiar (7) it 
was held that “a tenant is entitled to take 
advantage of a custom ina zemindart that 
no rent should be charged for lands which are 
allowed to lie fallow by him.” This is a case 
which relates to the Ramnad Zemindari and 
the respondent therein is the appellant in the 
present case. It was found by the Sub- 
Collector that it was a custom in the Ramnad 


(6) 25 Ind. Cas, 675; 26 M. L. J. 575. 
(7) 27 Ind. Cas, 872; (1915) M. W. N. 199; 2 L. W. 
145. 
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Zemindart not to charge any rent for lands 
which are allowed to lie fallow by the 
tenant. 

As regards the argument that section 4 
applied, their Lordships observe as follows:— 

In the argument before us section 4 of the 
Estates Land Act was relied upon as indicat- 
ing that the tenant is bound to pay the rent 
upon every portion of his holding whether he 
cultivates it or not. This general provision 
is subject to any custom that may be proved 
to exist in particular localities.” 

In In ve Arunachalam Chettiar (E) 
it was held that “section 4 of the 
Madras Hstates Land Act does not debar a 
tenant from claiming that, by agreement and 
custom, he is not liable to pay rent for the 
portion of his holding left fallow.” 

Imandi Appalaswami v. Rajahof Vizianagaram 
(9), which has been cited by Mr. Srinivasa 
Aiyangar, does not affect the present question, 
as in that case the tenant had built upon a 
portion of the land demised to him and claim- 
ed exemption from paying rent on the ground 
that it was not used for agricultural purposes. 
All that was there held, was that it was not 
necessary that the ryots should actually use 
land for purposes of agricultnre. No agree- 
ment or custom was set up in that case 
whereby lands built upon were not to be 
charged. 


In the present case, the findings of fact 
are clear, and the cases referred to show 
that in the Ramnad Zemindari, there is a 
custom whereby only cultivated lands were 
to be charged with rent. Itis not suggested 
by Mr. Srinivasa Aiyangar that it was the 
practice to exclude such lands from the 
paitahs so as to entitle the landlord to let 
the lands to third persons if he chose. The 
custom as found by both the Courts is that, 
thongbsthe land was included in the holding, 
rent was not charged for it. We confirm 

«the judgment of the District Judge on this 
point. 


The neat point for’ consideration is the 
right to levy sarasart where kulam korrat 
lands (lands in the lake beds) are cultiyated. 

lt is not disputed that for the purpose of 
cultivating these lands, ridges were raised, and 


(S) 80 Ind. Cas. 679; 2 L. W. 828. 
(9) 20 Ind, Cas, 838; (1913) M. W. N. 806; 25 M, 
L. J. 50. 
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the contention for the appellant is that as the 
ridges obstruct surface rain water from 
following to the tank and thereby reduce the 
wet ayacut, the plaintiffs should not build 
ridges at all, or, if they do so, they should 
pay sarasari. Kulam korvat is land in the bed 
of tanks, just within the limits of the fu": 
waterspread which is cultivated with paddy, 
and it is not disputed that such lands are 
classed as punja lands. The Deputy Collector 
was of opinion that, while the landord had a 
right to the flow of rain water into the bed 
of the tank free from obstruction, the tenants 
had an equal right to catch such rain water 
as fell on their kulam korvat lands and to 
cultivate the lands with the help of such 
water. He decreed that the usual rates 
should be charged so long as the tenants did 
not put up ridges, or, if they put them up, so 
long as the ridges did not exceed one span in 
height and that sarasar? should be charged if 
the height exceeded one span. | 

On appeal the District Judge was of 
opinion that the ridges which were being put 
up by the tenants, would obstruct the flow 
of the rain water into the tank, that it was 
unreasonable to permit the ryofs to retain 
tank water by putting up ridges on their 
land to the detriment of legitimate wet area 
without paying any extra charge for it and 
that no uniform custom had been made out 
by either side in the matter, though the 
balance of evidence was in favour of the 
zemindar. He was also of opinion that the 
ryot ought not to be liable to pay sarasari 
simply because he utilized rain water falling 
on bis land. He tried to reconcile the 
interests of both the parties by directing 
that the tenants were not to construct ridges 
on their lands so as to divert from the tank 
avy water other than rain water falling on 
their respective holdings and that if the rule 
was contravened and paddy crops were 
raised, sarasart should be charged. 

Tt is difficult to see how the direction can 
be enforced by either party. In the absence 
of proof of any custom by the tenants to put 
up ridges, we think that the landlord has got 
the right to prevent tenants from putting up 
ridges on lands in the tank bed so as to 
prevent the tanks having the full benefit of 
the rain water flowing into them. It is 
proved by Exhibits 39, 40, 42, 56 (b), 58 (a), 
81 series and 85 series that the right of the 
genants to put up ridges on kulam korvat lands 
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was not upheld. As against the exhibits, 
our attention has been called by the respond- 
ents’ Counsel to Exhibit CC (judgment 
in Summary Suits Nos. 245 to 262 of 1900), 
where the fight of the tenants to put up 
ridges was found by the Head Assistant 
Collector. 


As pointed out by the District Judge, the 
balance of evidence is in favour of the conten- 
tidn raised by the zemindar that the tenants 
have no right to obstruct the free flow of 
rain water into the tank by putting up ridges. 
The Deputy Collector’s restriction that the 
height of ridges should be one span does not 
seem to be based on any intelligible basis and 
the direction of the District Judge is unwork- 
able, because when there are ridges and the 
land has been submerged by tank water, the 
ridges must reduce the volume of tank 
water when the level of the tank subsides 
below the level of those ridg es, as the ridges 
retain water which should otherwise go into 
the tank, 

We are of opinion that the plaintiff is 
bound to pay sarasari if he should put up 
ridges and cultivate kulam korvai lands. 

This disposes of all the points taken by 
the Vakil for the appellant. 

The respondent has filed a memorandum 
of objections. 


The first objection is as regards dry crops 


raised on nanja lands without permission. 
The Deputy Collector was of opinion that 
sarasart should only be charged if the tenant 
raised dry crops on nanja lands when there 
was no water in the tank sufficient for a wet 
crop, but that itshould not be charged where 
a dry crop was raised in adverse season for 
want of sufficient supply of water in the 
tank. 

The District Judge on appeal held that 
sarasart should be charged whether there 
was water or not, so long as the tenant raised 
*dry crops on wet land. 

It is difficult tosee on what principle the 
tenant should pay “ wet sarasard” if, owing 
to want of water in the tank, he is unable to 
raise a wet crop. The effect of the District 
.Judge’s judgment will be to compel the tenant 
either to leave the land waste when there 
is insufficiency of water, or to penalize him 
if he raised a dry crop asthe only possible 
means of raising something on the land. It 
stands to reason that if a tenant having water 
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in the tank and, therefore, means of raising a 
wet crop chooses to raise a dry crop, this 
should not affect the right of the 
landlord to charge wet rates; but 
where owing to want of water a wet crop 
could not be raised, there is no reason “why 
the landlord should still be entitled to charge 
wet sarasari rates. 

We vary the decree of the District Judge 
by declaring that plaintiffs will be liable to 
pay sarasari wet rates if they raise dry crops 
while they could have raised wet crops, aud 
to pay the usual dry rates if they raise dry 
crops owing to insufficiency of water. 

The newt point is about remissions in res- 
pect of punja Sari Nanjatharam Punja Sari. 

The Deputy Collector allowed the tenant’s 
right to claim remission, but the District 
Judge was of opinion that the tenants were 
not, asa matter of right, entitled to any re- 
mission. 

Remission is a matter of grace and it 
would require very strong evidence to show 
that remission can be claimed as a matter 
of right. Section 388 of the Estates Land 
Act refers only to remissions owing to perma- 
nent reduction in the yield and, so far as we 
can see, there is no provision for forcing 
the landlord to grant temporary remissions. 
There is no satisfactory evidence as to usage 
in the present case, nor was any issue raised 
as to the right of the tenants to claim- re- 
mission. The Deputy Collector seems to 
have based his decision solely on'a passage 
at page 337 of the Ramnad Manual. 

We think that the District Judge was right 
in holding that the right to remission has 
not been proved in respect of dry lands. As 
pointed out in Alagappa Chettiar v. Tirunaga- 
valli (10), there can be no legal right to obtain 
a remission of rent. 

We confirm the decision of the 
Judge on this point. 

Subject to the modifications mentioned 
above we dismiss the second appeal and the 
memorandum of objections. As neither 
party has succeeded on all the points raised 
by him, we order that each party do bear his 
own costs. 

Second Appeals Nos. 311 to 316 and 319 
to 322 follow the decision in the above 
appeals and are dismissed with costs. 

Second Appeal No. 318 is dismissed without 


costs, 
(10) 18 M. L. J. 377. 
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Second Appeals Nos. 1792 and 1852 abate, 
as respondents are dead and no legel repre- 
sentatives have been brought on record. 


Appeals dismissed; Decrees modified 


PUNJAB CHIEF COURT. 

Fiast Civit Appeat No. 1247 or 1915. 
January 31, 1916. 
Present:—Mr. Justice LeRossignol. 
AKBAR KHAN AND OTHERS— PLAINTIFFS — 
APPELLANTS 

versus ý 
KHAN BAHADUR anc oTHERS— 


DEFENDANTS— RESPONDENTS. 
Custom —dAlienation —Pathans of Mamanp., Attock 


District, powers of—Distinction between gift and 
bequest—Appeal, question, whether can be raised for 
frst time in. 

Among Puthans of Mamanpur in the Attock 


District, there is no restriction upon alienation by 
a male proprietor. [p. 336, col. 1.] 

There is no distinction in principle between g 
power to gift and a power to beyucath, |p. 836, col. 1. ] 

Musammat Bano v. Fateh Khan, 48 P. R. 1903; 
111 P. L. R. 1903, followed. 

Where the parties in a case go to proof solely 
on the question whether the land, iu gpit is ancest- 
ral and whether a right of alienation exists, the 
plaintiff cannot be allowed to raise an altogether 
new contention for the first time in appeal. ip. 836, 
col. J.J gy 
First appeal from the decree of the District 
Judge, Attock at Campbellpur, dated the 
12th of November 1913. 

Mr. Bodhraj Saberwal, 
lants. 

Mr. Fazl-i-Hussain, for the Respondents. 


JUDGMENT.—By a Will executed in 
February 1909 Shahanchi Khan left all his 
property to his great nephew Khan 
Bahadur, in whose fayour mutation was 
sanctioned in February 1913 after the death 
of Shahanchi. 


The plaintiffs are collaterals of Shahanchi 
in the third degree and they sue for the 
usual declaration to take effect after the demise 
of the testator’s widow. 

The lower Court bas dismissed the suit, 
finding that -the property is not ancestral 
and that among the parties, who are Pathaus 
of Mamanpur in the Attock District, there 
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is no restriction upon alienation by a male 
proprietor.’ 

The finding on the second point seems to 
be very sound and correct and I need deal 
with tbat alone. 

The wajib-ul-arzof the Regular Settlement 
is very emphatic, the Pathans have an 
unrestricted power of alienation. - 

The riwaj-i-am of the present Settlement 
states that a landowner may make a gift 
even in the presence of sons, 

The defendants have also produced seven 
instances in which this unrestricted right 
was judicially ascertained, and in one of them 
(Banaras Khan v. Muhammad Amir and others) 
a very thorough local inquiry was made. 

These instances the appellants’ Counsel 
has not attempted to counter, and the 
small number of two cases produced by 
the appellants to support his case is a very 
poor reply both in quantity and quality. 

Appellants’ Counsel has attempted to distin- 
guish between a gift and a bequest. As beld 
in Musammat Bano v. Fateh Khan (1), 
there is no distinction in principle between a 
power to gift and a power to bequeath, 

However, the appellant is not entitled 
to raise that contention here for the first 
time, for the parties went to proof solely 
on the question whether the land was 
ancestral and , whether a right of alienation 
existed. 4 

I find that among. these Pathans of Maman- 
pur, there is an unrestricted power of aliena- 
tion of property and that the agnatic theory 
has no force among them. 

The appeal is dismissed with costs. 

Appeal dismissid. 

(1) 48 P. R. 1908; 111 P, L. R. 1503, 


LOWER BURMA CHIEF COURT. 
Seconp Civit APPEAL No. 138 or 1915. 
April 10, 1916. 
Present:—-Mr. Justice Parlett. 
MAUNG KYA HNIN AND anoTHER— 
APPELLANTS 
Versus 
MAUNG KO KYAW AND anotaer— 


RESPONDENTS, 
Construction of document—Mortgage—Sale and 
agreement for re-purchase, when am ounts to mortgage — 
Burden of proof. 
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A sale of property followed by an agreement for ' 
its re-purchase within a specified time may bea 
species of mortgage, but the onus of proving that the 
transaction is a mortgage lies on the party asserting 
it. : 

Bhagwan Sahai v. Bhagwan Din, 12 A. 35%; 
17 I. A. 98; 5 Sar. P. C. J. 557, referred to. ` 

Mr. Gauni, for ihe Appellants. 

Mg. Ko Ko Gyi, for the Respondents. 

JUDGMENT. — Appellants sued to redeem 
certain land which, they alleged, they mortgag- 
ed to the respondents between 1902 and 1904. 
The Sub-Ditisional Court held that the 
mortgage was not proved and dismissed the 
suit. The plaintiffs appealed. and their appeal 
was dismissed. The Divisional Court, how- 
ever, held that though the defendants admit. 
ted that there was a mortgage, they did not 
admit its amount and the plaintiffs had failed 
to prove it. The plaintiffs again appeal. 
It appears to me that the reasoning of the 
Divisional Court was incorrect. The plaint- 
ifs alleged a mortgage for Rs.700. The 
defendants alleged that the transaction was 
a sale for Rs. 1,600, and that there was an 
agreement betweeri the parties thut the 
plaintiffs should be allowed to re-purchase 
the land for the sum within three years. 
The Divisional Court considered this transac- 
tion a species of mortgage. This is incorrect, 
as was laid down by the Privy Council 
in Bhagwan Sahai v. Bhagwan Din (1). 
There was no admission by the defendants 
of‘a mortgage, and it lay upon the plaintiffs 
to prove that there was one. The Court 
of first instance carefully considered all the 
evidence, gave reasons for distrusting some 
of it, and held that the mortgage was not 
proved. The lower Appellate Court held 
the same as regards the amount paid by the 
defendants, I have examined the evidence 
again and agree with the view of the Sub- 
Divisional Court that the plaintiffs failed: 
to prove the mortgage they setup. The 
appeal is, therefore, dismissed with costs. 


ut 


Appeal dismissed, 
(1) 12 A. 887; 17 I. A. 98; 5 Sar. P. C. J. 557 





at 


n Ee sa 
. Vol XXxy]] 


a=, LOWER BURMA CHIEF COURT. 

“exh, Seconp Crvit Arrear No. 196 or 1915, 
January 21, 1916. 

: Present:—Mr. Justice Maung Kin. 
+, KUNA PUNA MAHOMED EBRAHIM— 
$ APPELLANT 

versus 
KABANA ENA MAHOMED— 


RESPONDENT. 

Landlord and tenant—Ewecution of lease to one of 
co-sharer landlords—Lessor, right of, to recover rent or 
sue in ejectment— Parties, joinder of. 

A person taking a lease from one of several co- 
sharers cannot dispute his lessor’s exclusive title 
to receive the rent or sue him in ejectment. 

Jamsedji Sorabji v, Lakshmiram Rajaram, 13 B. 
323, followed. 

When a person sued for rent sets up the title of 
a third person, such third person ought not to be 
made a party to the case soas to converta simple 
suit for arrears-of rent into a suit for the deter- 
mination of the title to immoveable property. 

Lodai Mollah v, Kally Dass Roy, 8 0.288 at pp. 240, 
241; 10 C. L. R. 681, referred to. 


Mr. J. R. Das, for the Appellant, 

Mr. Higinbutham, for the Respondent. 

JUDGMENT.—This is an appeal from a 
judgment confirming that of the Court of 
first instance. 

Both the lower Courts have found that 
the plaintiff was a co-owner of the house 
in suit with another person, that the re- 
lation of landlord and tenant existed be- 
tween the plaintiff and defendant respective- 
ly and that the rent sued for was due. 

At the hearing it was pressed upon me 
ou behalf of the appellant that the plaint- 
iff alone could not sue and that he should 
have added the other co-owner as plaintiff 
or defendant, as the case might be. 

The point raised has been disposed of 
in the case of Jamsedji Sorabji v. Lakshmi- 
ram Rajaram (1), where it was held that a 
person taking a lease from one of several 
co-sharers cannot dispute his lessor’s ex- 
clusive title to receive the rent or sue in 
ejectment. 

This view of the Bombay High Court 
is supported by Field, J.’s views as to the 
nature of a suit for arrears of rent, ex- 
pressed in Lodai Mollah w. Kally Dass Roy 
(2) in these words:— 

“A suit for the recovery of arrears of 
rent raises two questions:— 


(1) 18 B. 328. 
(2) 8 O. 238 at pp. 240, 241; 10 C. L, R. 881, 
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“J, Does the relation of landlord and 
tenants exist between plaintif and defend- 
ant ? * 

2. Are the alleged arrears of rent due 
and unpaid?” and also by his views as to 
the addition of parties in such a case. The 
learned Judge on this latter point says:— 
“When persons sued for rent set up the 
title of a third person, such third person 
ought not to be made a party to the case 
so as to convert a simple suit for arrears 
of rent into a suit for the determination 
of the title to immoveable property.” 

I think the rulings cited above are con- 
clusive against the defence. 

The appeal is dismissed with costs. 

Appeal dismissed, 





PATNA HIGH COURT. 
CIVIL MISCELLANEOUS Appears Nos. 520 AND 
521 or 1915. 
July 17, 1916. 

Preseni:— Mr. Justice Roe. 
Musammat GUNJRA KOER-——PLAINTIFE ~- 
APPELLANT 
versus 


Musammat LAKHAN KOER AND 


ANOTHER— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, r. 4 
~-Execution, application for—Dismissal for default— 
Restoration, maintainability of petition for—Juris- 
diction —Limitation, plea of, when to be raised, 

Order IX, Civil Procedure Code, does not apply to 
proceedings in execution. Tp. 338, col. 2.) 

Thakur Prasad v. Fakir Ullah, 17 A. 106; 5M.L. J. 
3; 22 I. A. 44; 6 Sar. P. ©. J. 526, followed, 

Applications for execution should, when struck 
off, be presented afresh and not revived asin the 
case of plaints. [p. 338, col, 2. j 

Hari Charan Ghosh v. Manmatha Nath Sen, 19 Ind. 
Cas. 653; £1 C. 1; 18 C. W. N. 343, followed. h 

An order restoring an application for execution, 
which was dismissed for default, is an order passed 
without jurisdiction and is a nullity. [p. 388, col. 2.] 

An objection as to limitation may be taken at any 
stage of the execution proceedings, if the facts upon 
which the objection is based are patent upon the face 
of the record, [p. 389, col. 1.) 

Mr. Rajendra Prasad, for the Appellant. 


Mr. Khurshed Hussain, for the Respond. 


ts. 
 JUDGMENT.—In this case ‘the appel- 
lant obtained on the 13th March 1911 
two decrees for rent against the respond: 
ents. These decrees were obtained by the 


TEOL 


338 


GUNJRA KOER V. LAKHAN KOER. 


appellant as a 
other co-sharers 
the record. 

On the 10th March 1914, the appellant 
made his first application for execution. 
The application was registered on the 13th 
June 1914, It was dismissed for default 
on the 6th November 1914. On the 3rd 
of December 1914, the appellant applied 
under Order 3X, rule 4, for the restoration 
of the applications to the file and on the 


co-sharer landlord. The 
were not brought upon 


12th of December 1914, these applications_ 


were granted without notice to the judg- 
ment-debtors-respondents. On the 24th of 
February 1915, the judgment-debtors put 
in an objection and the cases were registered 
as under section 47 of the Civil Procedure 
Code. The objections taken by the judg- 
ment-debtors were: 

(1) That there had been a grave 
irregularity in the manner of the valuation 
of the property attached; : 

(2) That the execution of the decrees 
was barred by limitation. 

In the proceedings before the 
Court apparently no argument was addressed 
to the learned Munsif upon the question 
of limitation. The learned Munsif dealt 
only with the question of valuation and 
-upon that made a peremptory order that 
the objection of the judgment-debtors was 
not made in good faith. From that order 
an appeal was made to the District Court 
and was disposed of by the Subordinate 


Judge. He pointed out that the question 
of valuation should have been treated 
more seriously by the learned Munsif, 


but decided the matter upon the question 
of limitation. He also pointed out that 
on the 13th of March 1914, the decree 
was dead and that unless the application 
of the 2rd of December 1914, could be 
treated as an application in continuation 
“of the application of the 1Cth March !914, 
the proceedings in execution were time- 
barred. Against that order appeals were 
made to this Court and have been argued 
upon two grounds only:— 


Firstly, that the order of the 12th of 
Dezember 1914, setting aside the rejection 
of the application of the 10th of March 
1914, for default may be treated as not 
void but voidable, inasmuch as the Munsif’s 
Court had jurisdiction at any rate to 
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review its order dismissing the applications 
for default and the form of that order 
would be a question of irregularity and 
not of nullity. 

Secondly, that inasmuch as no argument 
was addressed to the Munsif upon the 
lines taken before the Subordinate Judge, 
the judgment-debtors must have been held 
to have waived the irregularity whereby 
the Munsif’s Court proceeded with the 
execution of the decree. 


The points, therefore, for decision are: 

Firstly, could the judgment-debtors waive 
the irregularity committed by the Munsif’s 
Court in re-admitting the application 
the 10th March 1914 for execution; if so, 
did they in fact waive that irregularity? 


Upon both these points the appeal 
must fail. 


Since the decision in Thakur Prasad 
v. Fakir Ullah (1) it is settled 
law that Order IX does not apply to 
proceedings in execution. It is contemplated 
both by the old Code of Civil Procedure 
and by the new Code that applications 
for execution shculd, when struck off, be 
presented afresh and not revived as 
would be done in the case of plaints. 
Hari Charan Ghosh v. Manmatha Nath Sen 
(2) is distinct authority for the proposition 
that any order passed under Order IK 
would be passed without jurisdiction in 
proceedings taken in execution of a 
decree. The words of Sir Lawrence 
Jenkins are: “The learned Munsif had 
not the jurisdiction which he purported 
to exercise.” Where a Court las 
no jurisdiction its order may be treated as a 
nullity. The order of the Munsiff of the 
12th of December 1914, continuing these 
proceedings, must be treated as a nullity. 
The judgment debtors could not waive 
the objection that the restoration of the 
application of the 10th March was void, but 
they could waive the objection to the petition 
of the 3rd of December being taken as a new 
application for execution not barred by 
limitation. This, it is suggested, they did. 
The argument is that as there is nothing in 
the order of the Munsif dealing with the 
question of limitation, the judgment debtors 


(1) 17 A. 106; 5 M.L.J.8; 22 I. A. 44,6 Sar. P. 
C. J. 526. 


(2) 19 Ind. Cas. 683; 41 C. 1; 18 C. W. N. 343. 
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“must be held to have waived the question of 


limitation. 

The Munsif peremptorily threw out the 
objection of the juigment-debtors on the 
ground that it was made solely to harass the 
decree-holders. The form of his order would 
indicate that there was no proper hearing of 
the objection. It may well be that the 
Pleaders employed in the Munsif’s Court had 
failed to notice that the order of the 12th of 
December 1914 was passed without jurisdic- 
tion and it may have been that they failed 
to press the objection properly before the 
learned Munsif, but it is settled law that 
objection upon the ground of limitation may 
be taken at any stage of the proceeding if the 
facts upon which the objection is based are 
patent upon the face of the record. They are 
rightly taken and rightly decided in the 
Court of the learned Subordinate Judge. The 
orders of 12th December 1914 were made 
without jurisdiction. There was nothing 


before the Munsif’s Court upon which the. 


application of 3rd December 1914 could be 
taken as proceedings in continuation of the 
order of the 10th March 1914. Execution 
was from the date of the striking off of the 
applications of the 10th March 1915 barred 
by limitation, and all further proceedings 
must be held void. : 

The appeals are dismissed-with costs. 

Hearing fee one gold mohur in each case. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 
APPBAL From APPELLATE DEGREE No. 435 
or 1912. 
February 16, 1914. 
Present: —Justice Sir Asutosh Mookerjee, es 
and Mr. Justice Beacheroft. 


- NAGENDRA NATH BASU Dereanive— 


APPELIANT 
VETSUS 
PARBATI CHARAN KOYAL AND 
ANOTHER — PLAIN NITPS— RESPONDENTS. 


Civil Procedure Code (Act XIV of 1882), s. 10S—~ 


Givil Procedure Code (Act V of 1908), O. FI, 
r. 4—Fraud, suit based on —Pleadings —Frovt of fraut 
—Ex parte decree, suit to set aside, if barred by 
infructuous application to set it aside —Purchaser at 
certificate sale, rights and duties of, after can- 
cellation of sale—-Decree for rent obtained by such 
purchaser, validity of, after cancellation of certificate 
sale—Judgnient pronounced on erroneous view of law, 
validity, of before reversal. 

General allegations of fraud, however strong may 
be the words in which they are stated, are in- 


suficient even to amount to an averment of fraud 
of CrN any Court ought to take notice. [p. 340, 
col. 2. 

Where a plaintiff seeks relief on the ground of 
fraud, he is bound, under Order VI, rule 4, of the 
Oivil Procedure Gode, to specify in his plaint the 
facts which constitute the fraud; and when one kind of 
frand is charged, another kind of’ fraud cannot, upon 
failure, of proof, be substituted for it, [p 340, col. 2. Ji 

A jadgment will be vacated if it is proved 
that the successful party has taken means to pre- 
vent service of notice upon the other or has 
procured a false return of service. [[p. 340; col. 2.] 

Where the plaintiff brought a suit to set aside 
an ew pute decree and a sale thereunder on the 
ground of fraud on the allegation that the processes 
in the snit and in the execution proceedings were 
suppressed, and it was found that these processes 
were, as a matter of fact, not served but there was 
no ground for holding that the non-service was in 
any way attributable ‘to the defendant's (the plaintif 
in the previous suit interference: 

Held, that as the plaintiff had failed to prove the 
fraud as laid in the plaint, he could not succeed in 


the suit. [p. 341, col. L] 
The mere circumstance that a defendant has 
failed to have an ex parte decree set aside 


under section 108, Civil Procedure Code of 1892 
or to have an execution sale set aside ou the ground 
of material irregularity, does not debar him from 
seeking relief, in a suit properly framed for the 
purpose, onthe ground that the suit itself was a 
fraudulent suit and that the proceedings therein were 
vitiated by fraud. [p. 341, col. 1.] 

A judgment- pronounced by a Cowt upon an 
erroneous view of the law and subject, therefore, to 
bo reversed by an Appellate Tribunal, is treated as 
valid for all purposes of protection or justification to 
the party acting under it before reversal, and the same 
rule applies where the judgment is vacated for 
irregularity or like reason not attributable or charge- 
able to the plaintiff, or for which, he is not actually 
or constructively to blame. [p. 841, col. 2.] 

Simpson v. Hornbeck, 3 Lans. 58, referred to. 

The effect of the reversal of a cortificate sale of 
a tenure is that as between the tenure-holdor ‘and 
the purchaser at the certificate sale, or his represen- 
tative-in-interost, the latter becomes liable to make 
restitution to the former; but a decree for rent 
obtained by the latter and a sale held on the basis 
thereof are notin any way affected by the subse- 
quent cancellation of the certificate sale. [p. 341, col: 

2; p. 842, col. 1.] 


Appeal against the decree of the 
ordinate Judge, Second Court, 24-Parganas, 
dated 14th November .1911, 
that of the Munsif, Fourth Court, Diamond 
Harbour, dated the 2nd February 1911. , 

Babus Mohini Mohan Chakrabuity and 
Prokash Chandra Mojumdar, for the Appellant. 

Babu Gour Chandra Pal, for the Respond- 
ents. 


JUDGMENT.—This is an appeal by the 
second defendant ina suit to set aside an 
ex parte decree. The plaintiffs held the 


Sub- 


reversing _ 


- 
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disputed land within a tenure which was 
sold under the Publice Demands Recovery 
Act, on the 7th September 1908 and was 
purchased by the first defendant. The second 
defendant purchased the tenure from the 
first defendant and on the 18th June 1909 
instituted a suit forrent against the plaintiffs. 
The suit was decreed ex parteon the 16th 
July 1909; in execution of this decree, the 
property was purchased by the decree-holder 
on the 20th November 1909. Meanwhile 
proceedings had been instituted for cancella- 
tion of the sale under the Public Demands 
Recovery Act, on the ground amongst others 
that no notice had Leen served under section 
10 and that consequently the proceedings were 
invalid and inoperative. The sale under the 
Public Demands Recovery Act was set aside 
for the reasons stated on the 29th March 
1910. On the 7th May 1910 the plaintiffs 
commenced this action to set aside the 
ex parte decree as also the sale consequent 
thereon on a twofold ground, namely, first, 
that the deeree was vitiated by fraud; and 
secondly, thatas the certificate sale was subse- 
quently set aside the rent-decree also was in 
essence cancelled. The Court of first instance 
held that the ex parte decree in the rent suit 
was not liable to be set aside on either 
ground. Upon appeal the Subordinate Judge 
has in concurrence with the Court of first 
instance held that the decree is not liable to 
be set aside ou the ground that the certificate 
sale has been subsequently set aside; but he 
has also held, herein differing from the Court 
of first instance, that the rent decree must 
bo set aside on the ground that it had been 
cbtained by fraud. In this view, the Sub- 
ordinate Judge has set aside the decree and 


. gale and has declared that the title of the 


plaintiffs has not been affected bythe pro- 
ceedings in the rent suit. 

On the present appeal by the second 
defendant the decision of the Subordinate 
Judge has been challenged on the ground 
that the facts found by him do not justify 
the inference that the rent-decree was vitiat- 
ed by fraud. This position has been contest- 
ed on behalf of the plaintiffg-respondents, who 
have further endeavoured to support the decree 
of the Subordinate Judge on the ground that 
his decision upon the second question raised 
was erroneous. 

In so far as’ the question raised in the 
appeal is concerned it is, in our opinion, plain 


that the view taken by the Subordinate Judge, 
cannot be supported. It is now well settled, | 
as was laid down by the House of Lords in 
Wallingfud v. Mutual Society (1) and by 
the Judicial Committee in Gunga Nurain Gupta 
y. Tiluckram Chowdhry (2), that general 
allegations of fraud, hewever strong may be 
the words in which they are stated, are 
insufficient even to amount to an averment of 
fraud of which any Court ought to take 
notice: Jyotiprokas Nandi v, Jhowmull Johury 
(3); Balaji v. Gangadhar (4). Where a 
plaintiff seeks relief on the ground of fraud 
he is bound, under Order VI, rule 4, of the 
Code of Civil Procedure, to specify in his 
plaint the facts which constitute fraud. It is ` 
also well settled that a charge of fraud must 
be substantially proved as laid, aad when 
ove kind of fraud is charged, another kind of 


fraud cannot, upon failure of proof be 
substituted for it: Abdul Hossein Zenail 
Abadi v. Charles Agnew Turner (5). In 


the case before us, the specific’ allegation 
of fraud made in the plaint was to the effect 
that the second defendant had in collusion 
with the officers of the Court, caused a sup- 
pression of the processes in the suit as also 
in the execution proceedings. No doubt, if 
this allegation had been established, the 
plaintiffs would have been entitled to succeed; 
because it is firmly settled that a judgment 
will be vacated, if it is proved that the 
successful party has taken means to prevent 
service of notice upon the other or has 
procured a false return of service: Abdul 
Mozumdar v, Mahomed Gazi Ohowdhry (6); 
Mahomed Golab v. Mahomed Sulliman (7) and 
Narsing Dasv. Bibi Rafikan (8). Unfortunately 
for the plaintiffs, however, the facts found by 
the Subordinate Judge do not support the 
conclusion that the prdcesses, either in the 
suit, or in the execution proceedings were 
suppressed at the instance of the then 
plaintiff. The Sukordinate Judge had found, 
so far as the processes in the suit are con- 
cerned, that they were not served. He does 


not find, nor has he stated any facts from 

(1) (1880) 5 App. Cas. 685 at p. 697; 50 L. J. Q. B. 
49; 43 L. T. 258; 29 W. R. 81. 

(2) 15 C. 583 (P. C.); 15 I. A. 119; 12 Ind, Jur, 254 
5 Sar. P. C. J. 168. 

(8) 1 Ind. Cas. 784: 36 O. 184; 13 CO, W. N. 87. 

(4) 32 B. 255; 10 Bom. D, R. 276. 

(5) 11 B. 620; 141. A. 111. 

(6) 21 C. 605. (7) 21 C. 612. 

(8) 5 Ind, Cas. 198; 87 O. 197; 11 C. L. J. 250; 14 
C. W. N. 507. 
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which any inference could be drawn to the 
effect, that this non-service of processes in 
the suit was in any way attributable to 
the interference of the plaintiff in the 
rent suit, It may be conceded, as was 
laid ‘down by their Lordships of the 
Judicial Committee in Radhu Raman Shaha 
v. Pran Nath Roy (9) and Khagendra Nath 
Mahata v. Pran Nath Roy (10), that the mere 
circumstance that a defendant has failed to 
have an ex parte decree set aside under 
section 108, Code of Civil Procedure, or to 
have an execution sale set aside on the 
ground of material irregularity, does not 
debar him from seeking relief in a suit 
properly framed for the purpose, on the 
ground that the suit itself was a fraudulent 
suit and that the proceedings therein were 
vitiated by fraud. But to enable the plaint- 
iff to succeed in a suit so framed he must 
specially allege the circumstantes of fraud 
and he must prove the ‘fraud as laid in the 
plaint. Reference has been made on _ bebalf 
of the respondents to the decision of Nemai 
Chand Kanji v. Deno Nath Kanji (11), where 
certain circumstances were stated as indicia 
of fraud. That decision, however, is of no 
“assistance to the respondents as the Subordi- 
nate Judge has not found all those cirenm- 
stances to exist in the case before us. We 
must hold accordingly that the facts found 
by the Suberdinate Judge do not constitute 
fraud and do not afford any basis for cancel- 
lation of the ec parte decree in the rent suit. 

The next qnestion for consideration is 
whether the Subordinate Judge in concur- 
rence with the Court of first instance has 
taken an erroneous view as to the effect, if 
any, of the reversal of the certificate sale 
upon the decree inthe rent suit. At the 
time when the snit forrent was instituted, 
the second defendant was the only person 
competent to maintain a'suib for rent. He 
had purchased the property from the first 
defendant, who was the purchaser at the sale 
under the provisions of the Publie Demands 
Recovery Act. He duly obtained the sale 
certificate from the Revenue Authorities, was 
placed in possession of the property by them 
and subsequently got his name registered 


(9) 28 C. 475 (P. C.); 5 0. W. N. 757 
(10) 29 C. 895; 29 I. A. 99; 60. W. N. 473. 
(11) 20. W. N. 691. 


undér the Land Registration Act. At the 
time of the institution of the rent suit he was 
consequently the only person who conld claim 
to recover rent from the tenants. Indeed, 
the tenants were not entitled under the pro- 
vision of section 78 of the Land Registration 
Act, and section 60 of the Bengal Tenancy 
Act, to plead in answer to the claim that rent 
was due to another person. The decree was 
made by a Court of competent jurisdiction 
and was executed by the Court which made 
it. The sale, it has been found, was regu- 
larly held. Under these circumstances, we 
cannot hold that the fact that the 
certificate sale, which was theroot of the 
title of the second defendant, was subse- 
quently set aside did, in any way, affect the 
validity of the decree in the rent suit, The 
question of the effect of the cancellation of a 
decree upon intermediate acts based on it 
may sometimes be not altogether free from 
difficulty; but as pointed out in Simpson v. 
Hornbeck (12), one principle is well settled, 
namely, a judgment pronounced by the Court, 
upon an erroneous view of the lawand sub. 
ject, therefore, to be reversed by an Appel- 
late Tribunal, is treated as valid for all 
purposes of protection or justification to the 
party acting under it before reversal, and the 
same rule applies where the judgment is 
vacated for irregularity or like reason not 
attributable or chargeable to the plaintiff or 
for which he is not actually or constructively 
to blame. In the case before us, the certi- 
feate under the Public Demands Recovery 
Act and the sale consequent thereon were set 
aside because the notice under section 10 had 
not been duly served; for this irregularity, 
however vital it may be, the purchaser at the 
certificate sale, a stranger to the proceedings, 
clearly, cannot be held responsible and it is 
not possible on any legal principle, to justify 
the view that all acts of the purchaser on 
the basis of his purchase at the certificate sale 
should be deemed nullified as soon as the 
sale was set aside. The effect of the rever- 
sal of the certificate sale is that as between 
the original tenure-holder and the pur- 
chaser at the certificate sale or his repre- 
sentative-in-interes‘, the latter becomes liable 
to make restitution to the former. But it 
does not follow that all legal proeasses, duly 


(12) 3 Lans. 53 
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and regularly taken at a time when the 
. title of the certificate purchaser or his repre- 
sentative was in full force, were vitiated by 
the reversal of the certificate sale. A fruit- 
-less attempt has been made to invoke the 
aid of the well-established doctrine that the 
Court may, in exceptional cases, take notice 
of events which have happened since the in- 
stitution of the suit so as to do complete 
justice between litigants: Ram Ratan Sahu v. 
Mohant Sahu (18); Ramyad Sahu v. Bindes- 
.wart Kumar Upadhay (14); Udit Ohobey v. 
Rashika Prasad Upadhya (15). Nor is there 
any real analogy between the present case 
and the class of cases to which reference was 
made, namely, Shama Purshad Roy Chowdery 
vy. Burrow Purshud Roy Ohowdery (16) and 
Kali Churn Dutt v. Jogesh Chunder Dutt (17). 
In these cases it was held that where decrees 
have been made on the basis ofa decree in 
an earlier suit, which was subject to the 
result of an appeal, the reversal of the ear- 
liest decree operated in essence as a reversal 
of the subsequent decrees based thereon. 
-That clearly is a case of an entirely different 
description. There is also no analogy between 
the case before us and another class of cases 
in which it has been held that where an 
.order has been obtained on the basis of a 
decree, the cancellation of the decree operates 
to discharge the order made on the basis 
thereof: Nawab Zain-ul-abdin Khan v. Mu- 
hammad Asghar Ali Khan (15); Mina Kumari 
Bibee v. Jagat Sattani Bibee (19); Set Umedmal 
v. Srinath Ray (20). In our opinion it 
is plain that the rent-decree and the sale 
held on the basis thereof have not, in any 
way, been affected by the caucellation of 
the certificate sale. Indeed, in the present 
ease, if the plaintiffs were to succeed, the 
defendant would be deprived of the property 
he has acquired in satisfaction of his claim 


(18) 60. L. J. 74 at p. 78; 110. W. N. 732. 

(14) 60. L. J. 102. 

(15) A O. L. J. 662; 3 M, T. T. 41. 

(16) 10 M. I. A. 203 at p. 212; 3 W. R. 11 (P. C); 
1E RO 45; 2 Suth. P. ©. J. 103. 

7) iC. L. R. 5; 3 C. 80. 

(18) 15 L A. 12 at p. 15; 10 A. 166; 5 Sar. P. O. J. 
129. 


(19) 10 €. 220. 
(20) 27 C. 810; 4.0, W. N. 692, 
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for rent, and would nevertheless continue 
liable to make restitution to the tenure- 
bolder, whom he bad dispossessed on the 
strength of his purchase at the certificate sale; 
such a position as this cannot ‘be supported 
on any conceivable principle of justice, 
equity and good conscience. 

The result is that, as both the grounds on 
which the plaintiffs seek to impeach the 
title of the second defendant fail, this ap- 
peal must be allowed, the decree of the 
Subordinate Judge reversed and that of the 
Court of first instance restored with costs in 
all the Courts. 


Appeal allowed. 


PUNJAB CHIEF COURT. 
Civit Miscentaneous Case No. 261 
or 1915. l 
Civit ArreaL No. 460 or 1915. 
June 29, 1916. , 
“ Present:—Mr. Justice Shadi Lal. 
KHALIL AND OTRERS— PLAINTIFFS — 
Perimioners =! 
versus 
YAQIN- UD-DIN AND OTHERS—DEFENDANTS 
— RESPONDENTS. - 

Civil Procedure Code (Act V of 1908), O. XLVII, 
r, 1—Review, application for—Grounds,’ 

An application for review cannot be granted 
when it is made. not on the ground of the discovery 
of new and important matter but on the ground 
that the judgment is erroneous on the merits. The 
applicant is not entitled to re-argue the whole case, 
[p. 343, col. 1.] 4 

Nga La v. Nga Than, 14 Ind. Cas. 887; 5 Bur. L. T. 
57; Musammat Hussaina v. Musammat | Sahib Nur, 22 
Ind. Cas. 785; 208 P. W. R. 1913; 103 & 197 P. L. R. 
1914, referred to. 

Petition, under Order XLVII, rule 1, of 
the Civil Procedure Code, for review of 
the order of Sir Alfred Kensington, dated 4th 
March 1914. 

Lala Kishen Ohand, for the Petitioners. 

Dr. Muhammad Iqbal, for the Respond- 
ents. 

ORDER.—This is an application for the 
review of an order passed Ly the Hon’ble 
Sir Alfred Kensington on the 4th of 
March 1915 dismissing the petitioners 
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appeal in lim‘ne, I am invited to review 
the judgment of my predecessor, not on 
the ground of the discovery of new and 
important matter, but on the ground that 
the judgment is erroneous on the merits. 
Now, the question whether the vendee 
was a proprietor in the village at the 
time of the sale was considered and decided 
by all the three Conrts against the pre- 
emptor, and I do not think that he is 
entitled to re-argne the whole case upon the 
merits, vide Nga La v. Nga Than (1) and 
Musammat Hussaina v. Musammat Sahib Nur 
(2). lt appears that the sale by which 
the vendee became proprietor was the 
subject-matter of a pre-emption suit by 
one Nazra, who, after obtaining a decree 
for pre emption, re-sold the property to the 
vendee. The exact effect of this transaction 
on the status of the vendee is a matter 
which ig not free from difficulty, but it 
is clear that it should have been argued 
before the Courts at the proper time. 

For the aforesaid reason I am unable 
to hold that there is any adequate ground 
for granting the application for review. 
Accordingly I rejeét the application, but 
direct the parties to bear their own costs 
in this Court. 


Application rejected. 


(1) 14 Ind. Cas. 887; 5 Bur. L, T. 57. 
(2) 22 Ind. Cas. 786; 208 P. W. R. 1913; 103 & 197 
P. L. R, 1914. 


CALCUTTA HIGH COURT. 
APPRAL FROM ORDER No. 500 or 1914. 
June 28, 1915. 

Present:—Mr, Justice Fletcher and 
Mr, Justice Walmsley. 
ASHMATULLA SIRCAR AND orHers— 
JUDGMENT-DEBTORS—APPELLANTS 
VETSUS 
PAN MAHMUD CHOWDHURY— 
Decree-HOLDER—REsPONDENT. 

Civil Procedure Code (Act V of 1908), s. 60 (c) 
—Agriculiurist, meaning of—Burden of proof, when 
exemption from attachment pleaded by agri- 
culturist. 

Section 60 (e) of the Code of Civil Procodure, 
1909, protects from attachment in execntion the 
whole house occupied by an agriculturist who 


belongs to the class of common agriculturists such 
as livein Bengal, that is, the raiyat who tills the 
field and whose main source of livelihood is 
cultivation. [p. 843, col. 2.] 

Persons who have a small cultivation- in 
land, but who have apparently been engaged 
in the jute business and also as middlemen, are 
not agriculturists within the meaning of section 60 
(e), Civil Procedure Code, [p. 343, col. 2.] 

The plea that he is an? agriculturist within the 
meaning of the section has got to be set up and proved 
by tho judgment-debtor. fp. 344, col. 1.) 


Appeal against the order of the District 
Judge, Rungpore, dated the z3rd May 1914, 
reversing that of the Subordinate Judge of 
that place, dated the 7th March 1914, 

Babu Jotendranath Roy, for the Appellatits. 

Babu Mohini Mohan Chakrabutty, for the 
Respondent. 


A JUDGMENT. 

FLETOHER, J.—This is an appeal from a 
decision of the learned District Judge of 
Rungpore reversing the decision of the Sub- 
ordinate Judge. The appellants before us are 
the judgment-debtors, the respondent being 
the decree holder. The only point that is in- 
volved in this appeal is whether the judg- 
ment-debtors are agriculturists and, as such, 
are .entitled to claim exemption of - six 
corrugated iron huts which have been attached 
in execution of a decree against them. Sec- 
tion 60 (c) of the Code protects from attach- 
ment in execution of the whole house occupied 
by an agriculturist, the common agriculturist 
such as lives in this country, that is, the 
ratyat who tills the field. The class of tenant- 
farmer in the western countries is practically 
unknown here. These alleged agriculturists 
in the present case have a small cultivation 
in the land; but apparently they have been 
engaged in the jute business and also as 
middlemen. The learned Judge has, on the 
evidence before him, found that these people 
are not agriculturists within the meaning of 
section 60 (c) of the Code of Civil Procedure. 


In that the learned Judge seems to be 
right. The cases in the Bombay High 
Court show that the protection given under 
section 60 to the house of an agriculturist is, 
that his house should be maintained. It has 
been held that the protection applies only to 
the house occupied by an agriculturist in 
that capacity. I should doubt whether these 
alleged agriculturists who have got six 
corrugated iron huts, belong to the class of 
common agriculturists thaj are known jn 
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Bengal, whose main source of livelihood is 
by cultivation. It has also been held that 
the plea that he is an agriculturist within the 
meaning of the section has got to be set up 
and proved by the judgment-debtor. The 
‘Judge, in any case, is entitled to hold that the 
judgment-debtors have not proved that they 
are agriculturists in the strict sense of the 
“word as used in section 60 (e), Code of Civil 
Procedure. The learned Vakil, who has ap- 
peared for the appellants, has quarrelled with 
the use by the learned Judge of the words 
“strict sense” as applied to agriculturists. That 
term has, however, been used in the cases in 
Bombay and it seems tome to bea fairly 
accurate definition of the class of agri- 
culturists that is meant to be protected by 
section 60 (c), Code of Civil Procedure. I 
think the learned Judge was, on the evidence 
before him, entitled to come to the 
finding as he did, that these judgment-debtors 
were not agriculturists within the meaning 
of section 60 (c). The present appeal, 
therefore, fails and is dismissed with costs, 
one gold mohur. 
WALMSLEY, J.—I agree. 


Appeal dismissed, 


PATNA HIGH COURT. 
Second Orvin Appear No. 1977 or 1914, 
July 27, 1916. 
Present:—Mr. Justice Kingsford. 
ANANT LAL SAHU—Praintirr— 
; APPELLANT 
versus 
GOKUL SAHU AND orners—Derenpants— 
RESPONDENTS. 

Civil Procedure Code (Act T of 1908), O. KAWI, r. 
9—Local investigation by Court, value of —Procedure, 

It is doubtful whether under the provisions of 
the present Civil Procedure Code it is legal for the 
Conrt in person to hold any local investigation. In 
case the Court holds any local investigation, the 
result of the investigation should be made a matter 
of record in order that the party adversely affected 
by it may have an opportunity of meeting it, and 
further, it should be used only for the purpose of 
enabling the Judge to understand the evidence and 
not for the purpose of finding his decision thereon. 
[p. 845, col. 1.] i 

Rai Kishori Ghose v. Kumudini Kanta Ghose, 14 Ind. 
Ças 377; 15 C. L. J. 138, referred to. 
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Messrs. Kulwant Sahat and Abani B. 
Mukherji, for the Appellant. 

Syed Fakhr-ud-din and Mr. Surendra Mohan 
Das, for tbe Respondents, 

JUDGMENT.—This is an appeal by the 
plaintiff from an order of the learned 
District Judge affirming that ofthe Munsif 
dismissing the plaintiff’s suit. 

The plaintiff sued to recover possession of 
two parcels of land, one of which he asserted 
that he had obtained by exchange from the 
defendant second party and the second 
under a settlement from the landlord. 

The case of the defendant No.1 was that 
he had purchased both these plots from the 
defendant No. 2 in whose holding they were 
situated. Both the Courts found that the 
plaintiff had failed to prove the alleged 
exchange and the alleged settlement. 

Itappears thata local enquiry was made 
by the Munsif and with the result of that 
investigation the Munsif has dealt at some 
length in his judgment. 

The question of possession was of very 
considerable importance in the suit and with 
reference to this question the learned Judge 
observes as follows:—‘The plaintif’s case 
as to possession generally is diseredited by 
the results ofthe inspection held by the 
learned Munsif. It would have been well if 
the learned Munsif had embodied- the result 
of his inspection in a separate note—still 
the fact that he has not done so does not 
deprive his inspection of all utility.” Tt ig 
contended in appeal bythe learned Vakil 
for the plaintiff in this Court, in the first 
place, that under the provisions of the present 
Code of Civil Procedure no Court is authoris- 
ed to hold any local enquiry whatever; and 
the second contention is that the judgments 
of the lower Courts have been vitiated by 
the use to which the local enquiry was put. 
In this connection I am referred to the 
provisions of Order XXVI, rule 9, Vode of 
Civil Procedure, and tothe ruling in the case 
of Rat Kishori Ghose v. Kumudini Kanta Ghose 
(D). 

Ido not think it is necessary for me to 
decide the first point put forward by the 
learned Vakil for the plaintiff, but I may 
observe that the fact that the words “and 
the same cannot be conveniently conducted 


by the Judge in person” have been omitted 
(1) 14 Ind. Cas. 377; 15 Ọ. L. J. 138. 
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from the old section 392, of the Civil Pro- 
cedure Code, renders it, at any rate,a matter 
of some doubt as to whether under the 
provisions of the present Code it is legal 
for the Court in person to hold any local 
investigation. 

Now asto the second point, I think that 
there are two principles applicable to a local 
One of these is, that the result 
of it should be made a matter of record in 
order that the party adversely affected by 
it may have an opportunity of meeting it, 
andthe other is that the enquiry should 
be used only for the purpose of enabling the 
Judge to understand the evidence, and not 
for the purpose of finding his decision 
thereon. Both these principles appear to 
have been infringed by the learned Munsif. 
In the first place he has not reduced his 
enquiry to writing; the enquiry appears 
to have been made after the case was closed; 
and as to the manner in which the learned 
Munsif has used the enquiry which he made, 
I may refer to certain passages in his judg- 
ment. 

In the first place, he notes that he could 
find no ‘ar’? on the land, and from that 
fact he makes a deduction in favour of the 
plaintifs case in which he says there are 
irreconcilable discrepancies upon this point. 
Then he says that in his opinion the ‘nikas 
of the plaintiff’s house is really on the south 
and not the east; he also says that he found 
a shop on the south side of the plaintiff’s 
house and from these facts he deduces that 
the ` plaintiff has set upa false reason for 
his desire to obtain the land. Then he notes 
that the whole of the disputed land is 
surrounded by a wall, whereas the plaint 
was absolutely silent as to the existence 
of any such wall. Upon this point he has 
been corrected by the learned Judge. Then 
he says that he found that the plot had been 
levelled and he finds that this fact lends 
greater support to the defendants’ case than 
it does to that of the plaintiff. So it appears 
that the Munsif, withont giving the plaint- 
iff any opportunity of meeting the facts 
which the Munsif found at the local enquiry, 
has used these facts to a very large extent 
in order to, impugn the plaintiff’s veracity 
and for the foundation of his decision. 


In these circumstances I am of opinion. 


that the Munsif’s judgment and also that of 
the learned Judge haye been yitiated by the 
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manner in which the local enquiry was 
used. 

I, therefore, allow the appeal and set aside 
the orders of both the lower Courts and 
remand the suit to the Court of the Munsif 
for re-hearing, after excluding from considera- 
tion the results of the local enquiry held 
by the previons Munsif. 

Costs of this appeal will abide the result, 

Appeal allowed. 


PATNA HIGH COURT. 
Second Civin Appear No, 1342 or 1910, 
May 25, 1916. 

Present: —Mr. Justice Roe and 

. Mr, Justice Jwala Prasad. 

HIRA PANDEY, ANDON HIS DEATH HIS HEIRS 
AND LEGAL REPRESENTATIVES JOY GOBIND 
PANDAY AND OTHERS— PRINCIPAL 
DEFENDANTS— APPELLANTS 
VETSUS 
BACHU PANDEY—Pvatntryr, AND 
Musammat JASODA OJHAIN anp OTRERS— 
Pro forma DEFENDANTS — RESPONDENTS. 

Specific Relief Act (1 of 1877), s. 42—Ciril Procedure 
Code (Act T of 1808), s.9—Right to office—Suit to 
establish right of priest to perform ceremonies within 
certain birt, maintainability of—Legal character— 
Voluntary offering, suit for recovery of—Contract— 
Custom. 

The right to hold a certain office in a certain place 
ata certain season of the year confers upon tho 
holder of that right a legal character and a suit to 
establish such a right is maintainable under section 
9, Civil Procedure Code. [p. 346, col. 1.] 

But no right vests in any priest to claim to go to 
the house of a disciple, even when not called for by 
him, for performance of religious ceremonies there, 
anda suit does not lie for a doclaration that the 
plaintiff is entitled to perform all funeral ceremonies 
within a certain ‘birt? [p. 346, cols. 1 & 2.] 

No suit lies for the recovery of a voluntary offering 
if that suit is based on custom. [p. 346, col. 2.) 

Muddun Mohwn Ghosal v. Nuboram Chuckerbutty, 2 
W. R. 69, followed. 

Oochi v. Uifat, 20 A. 234; A. W. N. (1898) 23, re- 
ferred to. y 

A suit by one priest for recovery of offerings made 
to another, on the ground that the latter unlawfully 
porformed ceremonies within the former's birt, is not 
maintainable in the absence of an express contract 
whereby the defendant undertook to make refund 
to the plaintiff. [p. 346, col. 2.) , 

Appeal from a decision of the Subordinate 
Judge, Bankipore, dated the 9th December 
1909. 

Mr. Lal Mohan Ganguly, for the Appellants, 

Mr. Lachmi Narain Singh, for the Res- 
pondents. 

JUDGMENT.—This suit is by a priest 


of the town of Bankipore, alleging that 
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he has by custom a right to officiate at 
all funeral ceremonies performed upon the 
bank of the Ganges between certain definite 
points. The plaint further sets forth, 
that the principal defendant in tho sase, 
in contravention of this custom, entered 
the house of one Durgan Saku within the 
‘birt? of the plaintiff, and received from 
his household the sum of Rs. 49-7-6, that by 
old established custom based upon a Will 
made 300 years ago, any priest entering 
upon the ‘bir’ of another is bound to 
refund any sums realised from disciples 
living in that ‘dirt’. The relief sought 
for in the plaint is, therefore, (1) for 
a declaration of the plaintifi’s ‘Mahapatri 
birt jujmanko’, (2) that the boundaries 
thereof be declared, (3) that it be declared 
that Durgan Sahu’s house lies within 
those boundaries, (4) that Rs. 49-7-6 be 
recovered from the defendant No.1, and (5) 
that a permanent injunction be issued 
against defendant No. 1 from trespassing 
upon the plaintiff’s birt, 

Before dealing with the facts found by 
the learned Subordinate Judge in appeal, 
it is necessary to set down the terms of 
section 42 of the Specife Relief Act: 
“Any person entitled to any legal character, 
or to any right as to any property may 
institute”, a suit et cetera. And section 9 
of the Civil Procedure Code sets out: “A 
suit in which the right to property or 
to office is contested, is a suit of a 
civil nature, notwithstanding that such 
right may depend entirely upon the decision 
of questions as to religious rights or 
ceremonies”. It is not necessary to go 
deeply into the whole history of case-law 
with regard to suits for succession to 
offices in or about temples. It has been 
decided that such suits are maintainable, 
for the reason that the right to hold a 
certain office in a certain place at a certain 
season of the year confers upon the holder 
of that right a legal character. On the 
other hand, it has been held definitely 
that the right to go into the house of 
a disciple when called for by him or to 
enter upon it as of right though not 
called for, does not create any legal character, 
and that no suit for a declaration of such 
a right is maintainable. The words in 
the two sections are “legal character or 
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the right to an office.’ We are unable 
to see that in the case set forth in the 
plaint there vests in the plaintiff any 
legal character or any right to any office. 
Obviously the freedom of the subject 
entitles all Hindus to call in at any time 
their own particular priest, or any priest 
whom they may themselves prefer, to 
perform any office; and so long as that 
inherent freedom exists, there can vest 
inno one any legal character or any right 
to the office of performing ceremonies in 
private honsea. Therefore, no suit for a 
declaration of any such right will lie. 


whether 
for 


It remains only to consider 
the plaintiff is entitled to a decree 
Rs. 49-7-6. We are agreed that he is 
not entitled to a decree, unless he can 
prove that there was a contract between 
himself and the defendant No. 1, whereby 
that defendant has bound himself to pay 
to the plaintiff all sums received from 
ceremonies performed within the plaintilf’s 
‘birt? The question, therefore, turns upon 
the issne of fact, what is the nature of 
the plaintiff's claim? and is it a claim 
upon a contract or is it a claim upon 
a custom P? The learned Subordinate Judge 


finds, and his finding of fact is final, 
that “the fact that this right is enjoyed 
in this city by different Mahapatra 


Brahmins in different localities, goes clearly 
to imply a sort of contract that they 
should not interfere with the rights of 
each other, ard if the same right is proved 
both by oral and documentary evidence 
to have been in existence for along time, 
I think the alleged usage and custom has 
also been made out.” Therefore, the plaintiff's 
suit has been decreed in the lower Court 


upon usage and custom and a sort of 
contract between third parties. 
It is clear that the defendant No. 1 


cannot be bound by any contract made by 
a third party; and it is clear that there is on 
the record no evidence of any specifc contract 
made by himself. We hold that the decision 
in Muddun Mohun Ghosal v. Muboram Chucker- 
butty (1) is good authority, which has not been 
dissented from, that no suit will lie for re- 
covery of a voluntary offering, if that suit is 


(1) 2 W. R. 69, 
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based upon custom. And we are not 
shaken in this view by the fact that in 
the case of Oochi v. Ulfat (2; a suit for the 


recovery of such offerings was held 
maintainable, on the ground that it was 
based upon a_ definite contract. The 


learned Munsif in his judgment has shown 
that all previous occasions in which suits 
were instituted against defendants in the 
city of Patna, the suits were decreed 
on the basis of contract and not on the 
basis of custom. 

We are of opinion that the suit should 
be dismissed entirely. It is now dismissed 
with costs in all Courts. The appeal is 
decreed with costs. 


Appeal allowed. 
(2) 20 A. 234; A. W. N. (1898) 23. 


ALLAHABAD HIGH COURT. 

First Orvis APPEAL From Orper No. 185 

or 1915. 
March 18, 1915. 
Present:—Mr. Justice Piggott and 

Mr. Justice Walsh. 

BINDESHRI AND anotoeR—Drvenpants— 
APPELLANTS 

versus . 

Babu SOMNATH BHADRY Anv otaers— 
PLAINTIFES— RESPONDENTS. 

Registration Act (XVI of 1908), 8. 47—Operation of 
registered deed, date of. 

A house was sold on January 20th, 1909. The 
sale-deed was presented for registration the same day 
but the registration was completed on the 29th of 
January 1609. The present suit for zar-i-chaharum 
was brought on the 28th of January 1915: 

Held, that the suit was barred by limitation, the 
right to sue having accrued to the plaintiff from the 
date of the sale and not from the date of comple: 
tion of registration. 

First appeal from the order of the District 
Judge, Benares, dated the 3rd of Septem- 
ber 1915. 


Mr. Narain Prasad, for the Appellants. 

Mr. Harendra Krishna Mukerji, for the 
Respondents. 

-JUDGMENT.— We think. the learned 
District Judge has overlooked the effect of 
section 47 of the Indian Registration Act 
(Act XVI of 1908). We think that, when 
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registration of this deed was completed, it 
operated from the date of the execntion, 
namely, the 20th of January 1909. A right 
to sue accrued to the plaintiif from the date 
of the sale, and he was beyond time when he 
filed his suit on the 20th of January 1915, 
We allow this appeal, set aside the order of 
the lower Appellate Court and restore the 
decree of the first Court dismissing the plaint- 
iff’s claim as barred by limitation. The de- 
fendants-appellants in this Court will get 
their costs in all the three Courts, 
Appeal allowed, 


LOWER BURMA CHIEF COURT. 
SPEGIAL First Civit APPEAL No, 12 or 1916. 
March 31, 1916. 
Present:—Mr. Justice Parlett. 

WOR LONE— APPELLANT 
versus 


G. RAINEY— RESPONDENT. |, 

Lower Burma Courts Act (VI of 1900), s. 27 (2)—- 
Appeal—Amendment, formal, in decree—Computation 
of time—Limnitation. 

Where nn appeal is directed nogainst a decrce 
which is not substantially altered by an amend- 
ment made in it ab the appellant’s instance and 
which is wholly in the appellant’s favour, the 
appellant cannot claim to compute the time for his 
epee! from the date of the amendment. [p, 348, col. 


L] 
Paramesharaya v. Seshagiriappa, 22 M, 364, referred 


to. 

Mr. Campagnac, for the Appellant. 

JUDGMENT.— Respondent sued appellant 
for Rs. J,€09-11-2 and costs and attached 
before judgment Rs. 1,978-7-2 in the hands 
of J. H. Templeton out of Rs. 5,000 due 
from him to appellant. The case went to 
a Commissioner and on 6th December the 
Court ordered a decree to issue in terms of 
the Commissioner’s report and a decree was 
drawn up and signed that day, under 
which appellant was to pay respondent 
Rs, 1,749-10-10 and Rs. 466-4-O costs. On 10th 
December, on the decree-holder’s application, 
Templeton .was called on to deposit the 
Rs. 2,000 in Court, and on 22nd December was 
apparently ordered to do so. Appellant applied 
to the Court to amend an error in the 
decree and.on 17th January the amendment 
was made by consent, a new decree being 
drawn up for Rs. 1,C49-10-10 and Rs. 396-4-0 
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costs. On Sth January appellant applied 
for copies of the judgment and decree of 
-Gth December, and they were furnished on 
17th January. On 24th he applied for a 
copy of the amended decree and obtained 
it the next day. On 3lst January he filed 
this appeal. 

In the first place it is contended that the 
appeal is in time, since section 27 (2) of 
the Lower Burma Courts Act gives an 
‘appeal from every decree under that seetion 
and, therefore, there is an appeal from the 
amended decree which only came into exis- 
tence on 17th January. If the appeal was 
against something introduced into the decree 
by the amendment there might, be some 
force in this, The amendment, however, is 
entirely in appellant’s favour and was made 
on his application, and his present appeal 
is directed entirely ‘against the jndgment of 
6th December, and is, I consider, cut of 
time: Parameshraya v. Seshagiriappa (1). 

Application, supported by affidavit is, 
however, made under secticn 5 of the Limit- 
ation Act. In the affidavit appellant states 
that he did not personally know of the 
deeree against him till 2nd December. His 
Advocate, however, did, and in any tase he 
could not take advantage of his ignorance. 
On his own showing, however, he believed, 
on 22nd December, that a decree had been 
passed against him on tbe terms of that 
now appealed against. Yet he never even 
applied for a copy of it and of the judgment 

. on which it was based, until after the time 
for appealing against it had already elapsed. 
The applicant has completely failed to 
satisfy me that he had sufficient cause for 
not preferring the appeal within time. The 
appeal is, therefore, dismissed. 


Appeal dismissed. 
(1) 22 M, 364, 


CALCUTTA HIGH COURT. 
Civis Ree No. 227 or 1916. 
ÅPPEAL FROM APPELLATE Decree No. 1706 
or 1913. 

May 1, 1916. 

Present:—Sir Lancelot Sanderson, Kar., 
Chief Justice, and Justice Sir Asutosh 

~ Mookerjee, Kr. 
GANGADHAR KARMAKAR AND OTHERS 
—Drrenpants—APPELLANTS—~ PETITIONERS 
versus 
SHEKHARBASINI DASYA AND OTHERS— 


Praintirrs—Responvests—Oprosire PARTY. 

Civil Procedure Code (Act F of 1908), s. 114— 
Review, application for—Limitation Act (IX of 1908), 
s. 12, applicability of-—Calcutta High Court Rules, Appel- 
late Side, Chap. XI, r. 4, applicability of — Deputy Regis- 
trar’s certificate on aveview application— Chief Justice, 
power of, to hear application for review of judgment 
pronounced by other Judges—Appeal—Bengal Tenancy 
Act (VIII B. C. of 1885), s- 153— Decree passed. without 
jurisdiction, if appealable. t 


Section 12 of the Limitation Act applies to an 
application for review of judgment, and the period 
of limitation in regard to such application will not 
commence to run until, at all events, the day on - 
which the decree was signed, even though it is not 
necessary to attach the decree to the application, 
Ep. 349, col. 2.) 


Rule 4 in Chapter XI of the Calcutta Tigh Court 
Rules, Appellate Side, is intended to apply to a 
case where the Deputy Registrar gives a certificate 
that all the procecdings on an application for review 
of judgment are in order, and not toa case where 
the certificate of the Deputy Registrar is to the 
effect that the piorcedings are notin order. Until 
the Deputy Registrar certifics that the review 
proceedings are in order, no application for review 
of judgment can be moved in Court. [p. 880, col. 2.] 

Tho Chief Justice can only hear an application 
for review if it is impossible for the Court which 
passed the judgment to hear it, or at all events, 
if there is not one of tho Judges who decided 
the appeal available for the purpose. [p, 850, col. 1 ] 


In a suit for rent, the amount claimed not 
exceeding Rs. 502, a question relating to title to the 
land in suit as between the parties having con- 
flicting claims thereto was raised before the 
Munsif (empowered by the Local Government to 
exercise final jurisdiction under section 153, Bengal 
Tenancy Act) but was not decided by him, and in 
appeal trom his decision, the Appellato Court decid- 
ed that question, although it was contended before 
it that the appeal was incompetent: 


Held, that no appeal lay from the decision of the 
Munsif but an appeal lay to the High Court, from 
the decision of the first Appellate Court as that 
Court had decided a question of title between the 
parties. [p. 352, cols. 1& 2; p. 358, col. 1; p. 864, col, 1.] 


Bhagabati Bewa v. Nanda Kmuar Chuckerbuity, 12 
C. W. N. 835, Amrito Lal Mukherjee v. Ram Chandra ~ 
Roy, 29 O. 60, explained and distinguished. ' 
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Minakshi Naidu v. Subramanya Sastri, 11 M. 26 
(P. C.), 14 I. A. 160; 5 Sar. P.O. J. 54: 11 Ind. Jur. 
893 and Ranjit Misser v. Ramudar Singh, 16 Ind. Cas. 
940; 16 C. L. J. 77, relied on. 


Per Mookerjee, J.—A decree made without juris- 
diction possesses nonetheless the qualities of a 
decree as between tho parties thereto and if there 
is a statutory appeal from decrees made in suits of 
that character, the decree does not become uw- 
assailable because it has been made without juris- 
diction. [p. 854, col. 1.] 


Where jurisdiction is usurped by a Court in 
passing an order against whichan appeal would lic 
if it had been passed with jurisdiction, an appeal 
against the order cannot be defeated on the ground 
that ne order was made without jurisdiction, [p. 354, 
col, 1. 


Appeal against the decree of the District 
Judge, Khulna, dated the 5th April 1913, 
reversing that of the Munsif, lst Court, 
Satkhira, dated the 26th April 1912. 

FACTS appear from the judgments. 

Babu Sarat Chandra Roy Chaudhuri (with 
him Babu Dhirendra Krishna Roy for Babu 
Sasadhar Roy), for the Opposite Party, took 
a preliminary objection to the maintain- 
ability of the Rule. 


The application, hecontended, was presented 
out of time. The judgment sought to be re- 
viewed was passed on the 23rd November 
1915, the application for review was presented 
in office on the 21st February 1916, ¿.e., on the 
90th day, with insufficient Court-fees. The 
deficit Court-fees were paid on the 
Sth March 1916 after the expiry of the 
period of limitation, No order was obtained 
from the Court for extension of time. 


{Mooxersrz, J—But have you looked into 
section 12 of the Limitation Act? The peti- 
tioner would be entitled as of right to count 
limitation from the date when the decree 
was signed, and it is clear that the decree 
in this case could not be signed before the 6th 
January 1916. This time would be absolute- 
ly necessary to obtain a copy of the decree. | 

But the petitioner has not filed, nor is he 
required under the rules to file, a copy of 
the decree sovght to be reviewed. He is 

‘not, therefore, entitled to deduction of time 
under section 12 of the Limitation Act. 

Further, the application was not presented 
in Court, as required under the rules, within 
7 days of the date of the certificate. of the 
Daputy Registrar. The certificate was signed 
on the 3rd March and the petition was moved 
andthe Rule obtained on the 15th March 1916. 


[MOOKERJER, J.— But in his certificate of 
the 3rd March the Deputy Registrar said 
that proper Court-fees had not been paid, 
and could the petitioner’s Vakil have come to 
us before paying the deticit Court-fees ? He 
moved his application within seven days 
from: the time when it was in proper form, 
i. e., when he paid the Court-fees. 

My next point is that She application is 
barred by the provisions of rule 2, Order 
XLVII, of the Civil Procedure Code. 

Mr. Justice Holmwood left this Court on 
the 10th March 1916 and the application 
could easily have been presented. to him before 
he left. 

Babu Baranasht Basi Mukherji, for the Peti- 
tioner, was not called upon to reply. 

Their Lordsbips overruled the preliminary 
objections by the following 

JUDGMENT. 

SANDERSON, ©. J —The whole of this matter 

arises out of the fact that on the 2Ist of 


February 1916, when an application for 
a review of a certain judgment was made, 
the fee of Rs. 1-2-0 was paid instead 


of a fee of Re. 2-4-0. The first point 
with reference to that, which was made by 
the learned Vakil for the respondent, was 
that the Article in the Statute of Limitation 
says that the time is ninety days from the 
date of the decree, which must be taken, by 
reason of another provision, to be the same 
date as the pronouncement of the judgment. 
That would be so, but for the fact that 
section 12 of the Limitation Act provides 
that “im computing the period of limitation 
prescribed for an appeal, an application for 
leave to appeal as a pauper, and an applica- 
tion for a review of judgment (as in the 
case here) the day on which the judgment 
complained of was pronounced and the 
time requisite for obtaining a copy of the 
decree, sentence or order appealed against or 
sought to be reviewed shall be excluded.” 
In my judgment, that is a specific direction 
which has reference not only to an appeal 
but to an application for a review of judg- 
ment and even though the rules do not 
prescribe that a copy of the decree should 
be attached to the application, there is this 
specific direction contained in the Statute 
that the time requisite for obtaining a copy 
of the decree shall be excluded; and inas- 
much as the decree was not signed until the 
6th of January 1916, in my opinion the 
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period of limitation would not commence to 
run until at all events that day in January 
1916, Consequently the payment, which was 
made on the Sth of March 1916, of the 
additional fee of Re. 1-2-0 would be 
within time. Therefore the first point which 
the learned Vakil for the respondent takes 
fails. 


The second point is that under Chapter 
XI, rule 4, of the High Court Rules, Appellate 
Side, the appellant, to whom was handed a 
certificate by the Deputy Registrar that his 
application was irregular ought to have 
moved the High Court within seven days 
from the date upon which the Deputy Re- 
gistrar handed him the certificate. The 
words of the rule are, “within seven days 
from the date of such certificate the appli- 
cant, either in person or by a Vakil or Ad- 
vocate, shall present the application by way 
of motion in open Court to the Division 
Court of whose judgment a review is 
sought.” The learned Vakil, when I asked 
him what was meant by the word applica- 
tion, agreed that that could only mean an 
application for review. I think thatis the 
correct interpretation. It is clear to me 
that that rule was intended to apply to the 
case where the Deputy Registrar gives a 
certificate that all the proceedings were in 
order and not to cases where the certificate 
of the Deputy Registrar was to the effect 
that the proceedings were notin order. As 
was pointed out by Mr. Justice Mookerjee, 
if the appellant under these last mentioned 
circumstances came to the High Court on 
an application for review of judgment, he 
would at once be met with the answer that 
the High Court would not hear the applica- 
tion it not being in order, having regard to 
the certificate of the Deputy Registrar. 
Therefore, in my opinion, that point is not 
a good one. It was next argued the applica- 
tion should not be heard by this Court now, 
because the Chief Justice of this Court can 
only hear an application for review if it is 
impossible for the Court which passed the 
judgment to hear it, or at all events, if 
there is not one of the Judges who decided 
the appeal available for the purpose. It 
appears that the additional fee was not 
paid until the 8th of March of this year. 
Untilthen the Registrar was not in a position 
to certify that the proceedings were in order. 


Until that moment no. application could be 
made for review of judgment and inasmuch 
as Mr. Justice Mullick retired from this 
Court onthe 29th of February 1916 and 
Mr, Justice Holmwood went on furlough on 
the 10th of March, two days after this 
matter was put in order, there was no time 
to make the application to either of the 
Judges. I, therefore, think that the applica- 
tion may be made to this Court and for the 
reasons above mentioned it is not out.of 
time. 


MOOKERJER, J.—I agree. . 

Their Lordships then proceeded to hear 
the appeal. ; 

Babu Baranashi Basi Mukherjee, for the 
Appellants-Petitioners, relied upon section 
153, Bengal Tenancy Act, Bindeswart Prosad 
Singh v. Lakpat Nath Singh (1) and the cases 
therein cited. The case of Bhagabati Bewa 
v. Nanda Kumar Chuckerbutty (2), upon 
which reliance had been placed in the judg- 
ment under review, was clearly distinguish-_ 
able, as there the Judge in appeal had not 
needed any of the questidns mentioned in 
section 153. i 

Babu Sarat Chandra Roy Ohaudhri (with 
him Babu Dhirendra Krishna Roy for Babu 
Sasadhar Roy), for the Opposite Party, 
relied upon Bhagabati Bewa v., Nanda 
Kumar Chuckerbutty (2) and Amrito Lal 
Mukherjee v Ram Chandra Roy (8). At 
any rate the learned Judge inthe lower 
Appellate Court had jurisdiction to deal 
with the matter under the proviso to 
section 153, Bengal Tenancy Act. He dis- 
missed the application for revision under 
that proviso only because be thought that 
my client ought to succeed in the, appeal. 
If the appeal be held to be incompetent, 
he should be asked todeal with the matter 
in the exercise of his powers of revision. 

Babu Baranasht Bashi Mukherjee, being 
called upon to reply only on the question of 
revival of the petition for revision before the 
District Judge, said:— 

The jurisdiction under ‘the proviso to 
section 153 is entirely discretionary, and when 
the lower Appellate Court dismissed the 
application under that. section your Lord- 
ships should not interfere. Moreover, the 

(1) 8 Ind. Cas. 26; 15 0. W. N. 25. 


(2) 12 0. W. N. 835. 
(3) 29 C. 60, 
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application before the District Judge did not 
raise any question of jurisdiction and was 
as such incompetent. The decision of the 
Munsif might have been wrong in fact 
or in law or in both. But that would not 
-give jurisdiction to the District Judge to 
correct the decision in exercise of his powers 
under the proviso to section 153, which is 
exactly the same in its terms with section 115 
of the Code of Civil Procedure.” 


JUDGMENT. 


Sanverson, C.J.—In this case the facts 
are a little peculiar. The action was brought 
. by the plaintiff against the first defendant 
who is her father and the second defendant 
who is her husband, and the action was 
brought for arrears of rent. The plaintiff 
alleged that she had purchased the property 
from the superior landlord of the first defend- 
ant, her father, on the lst September 1908, 
and she sued for four years’ arrears of 
rent—two before the purchase and two after 
the purchase. 

The defence set up by the first defendant, 
the plaintiff’s father, was that the land had 
not been purchased by the plaintiff at all 
but that he himself was the purchaser and 
that the purchase had been carried through 
in the name of his daughter, the plaintiff. 
‘When the case came before the Court of first 
instance, this issue, as to whether the 
plaintiff was the owner in her own right 
and inthe interest which she claimed or 
whether she was simply a nominee of her 
father, was raised; but the learned Munsif 
did not deal with it. He expressly said that 
he did not deal with the question of title; 
but be said that inasmuch as the plaintiff 
had not proved the receipt of any rent from 
the first defendant he was justified in 
giving judgment for the defendant against 
the plaintiff. Thereupon the plaintiff ap- 
pealed to the District Judge and, besides 
appealing, she made an application at the 
same time as the appeal under the proviso 
of section 153 of the Bengal Tenancy Act. 

On the hearing of the appeal it was urged 
before the learned District Judge on behalf 
of the defendant that ii was not competent 
for the plaintiff to appeal, because the case 
had been heard by the Munsif in pursuance 
of section 158, clause (b), the Munsif being 
a Judicial Officer especially empowered by 
the Local Government to exercise final 


` 


this section and the 
amount claimed inthe suit not exceeding 
fifty rupees. It was urged that those being 
the facts no appeal lay from the decision of 
the learned Munsif. On the other hand, the 
plaintiff said that an appeal did lie, because, 
she urged, the learned Munsif had decided 
a question relating to the title to the land, 
and the learned District Judge came to the 
conclusion that the learned iM unsif had decided 
a question relating to the title to the land 
and, therefore, he held that an appeal lay 
and he heard the appeal and decided that 
the truth lay on the side of the 
plaintiff, that she, in fact, was the pur- 
chaser of the superior landlord’s interest 
in the land, and her father was liable to 
pay the rent for which she was suing. 
The application for revision under the 
proviso of section 153 naturally, was not 
pressed, because the plaintiff got all that 
she wanted, she having succeeded in the 
appeal, and that application was dismissed 
each party paying his own costs. Then the 
defendant appealed tothe High Court and 
the High Court decided, first, that the learned 
District Judge was wrong in holding that 
there was an appeal from the learned 
Munsif to himself, and inasmuch as there 
was no appeal from the Court of first 
instance to the learned District Judge there 
was no appeal from the learned District Judge 
to the High Courtand, on these grounds, the 
two learned Judges of this Court dismissed 
the appeal. An application was made to 
those two learned Judges on behalf of the 
defendant to exercise their powers of 
revision under section 115 of the Civil 
Procedure Code, but they said that having 
regard to the nature of the case and the facts 
which the learned District Judge found, they 
did not intend to exercise their power of 
revision under section 115. 


jurisdiction under 


Under those circumstances the defend- 
ant obtained a Rule from this Court for a 
review of the judgment of the two learned 
Judges of the High Court. 


The first question we have to consider 
is whether the learned Judges were right 
in holding that inasmuch as there was no 
appeal from the learned Munsif to the Dis- 
trict Judge there was no appeal from the 
District Judge to the High Court. 

I agree with the decision that there 
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was in this case no appeal from the 
Court of first instance to the learned District 
Judge, because the section says “that an appeal 
shall not lie from avy decree or order passed, 
whether in the first instance or on appeal, 
in any suitinstituted by a landlord for the 
recovery of rent where (ù).” (1 have alreacy 
read clause (b) and I need not read it 
again) “unless in either case the decree or 
order has decided a question relating to 
title to land or to some interest inland as 
between parties having conflicting claims 
thereto...” As I have already said, in my 
opinion there was raised before the Court 
of first instance a question relating to title 
to land as between parties having conflicting 
claims thereto, but the Munsif expressly 
refrained from deciding that question. There- 
fore that question did not come within the 
words of the section, viz., “where the decree 
or order decided a question relating to 
title to land as between parties having 
conflicting claims thereto.” 


Then comes the second branch of the ques- 
tion whether the learned Judges were right 
in holding that there was no appeal to this 
Court. In my judgment, with every respect 
to them, they were wrong. The judgment 
was based upon a decision, to which our atten- 
tion was drawn this morning, in Bhagabati 


Bewa v. Nanda Kumar Chuckerbutty (2). 
In that case the head-note is to this 
effect: “A suit by a co-sharer landlord for 


his share of the rent only, without making 
the other co-sharers parties, is a suit insti- 
tuted by a landlord for the recovery of 
rent within the meaning of section 153, 
Bengal Tenancy Act. Where the rent claimed 
in such a suit, did not exceed Rs, 50 and 
it was tried and dismissed by a Munsif 
who was especially empowered under clause 
(L) of section 153: Held, that no appeal 
lay to the Subordinate Judge and hence no 
second appeal from his decision reversing 
that of the Munsif.” Now at the frst 
sight that would appear to be material 
to this case. But when we look at 
the facts of the case it is clear that neither 
the learned Munsif nor the learned Judge 
of the Srst Appellate Court had decided a 
question of title to land: and as in that 
case neither of the Courts had decided that 
point, it may have been right to have held 
that “if no appeal lies from the Munsif to 


the Subordinate Judge no appeal lies from 
the Subordinate Judge to the High Court.” 
I express no opinion on that question, as 
it is not necessary for the purpose of this 
ease to do so: for in the present case the 
learned District Judge had decided a ques- 
tion of title between the parties and, therefore, 
in my judgment the case clearly 
comes within section 153 which, I may 
repeat, says that an appeal shall vot lie 
from any decree or order passed, whether 
in the first instance or on appeal...unless 
in either case the decree or order has decided 
a question relating to title to land. In this 
case it seems to be obvious that on appeal 
there was a question of title decided by the 
learned District Judge. Therefore, the case 
comes within the express provision of that 
section and an appeal did lie from the learned 
District Judge to this Court. Therefore, the 
position is this. It being decided that an 
appeal does lie from the District Judge to 
this Court and it having been already decid- 
ed that there was no appeal from the 
learned Munsif to the learned District Judge, 
the consequence is that the decision of this 
Court must be set aside and as a natural con- 
sequence the decision of the learned District 
Judge must also be set aside. 


I should be sorry if the matter had to 
rest there, because one cannot disregard the 
finding of the learned District Judge, who 
has investigated the case and has come to the 
conclusion that the plaintiff is entitled to the 
relief which she sought in this case and has 
found that the truth lay on her side and 
that she was the real purchaser of this pro- 
perty, and lam glad to find that it is open 
to us to direct further investigation of the 
matter. It is not disputed. by the learned 
Vakil for the defendant that we have jaris- 
diction to send this case back to the District 
Judge for further enquiry to be made either 
by himself or, if he thinks right, by the learned 
Munsif, and we think that the proper course 
to adopt is that this matter should be sent 
back to the learned District Judge in order 
that he may investigate the application, which 
was made under the proviso of section 158 for 
the revision of the judgment of the learned 
Munsif. That proviso is to this effect: “The 
District Judge may call for the record of any 
case in which a judicial officer as aforesaid 
has passed a decree or order to which this 
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section applies, if it appears that the Judicial 
Officer has exercised a jurisdiction not vested 
in him by law, or has failed to exercise a juris- 
diction so vested or has acted in the exercise 
of his jurisdiction illegally or with material 
irregularity, and may pass such crder as 
the District Judge thinks fit.” 

Therefore, this case will go back to the 
District Judge. and if he has snfficient ma- 
terial already before him to enable him to 
deal with the application under the proviso 
of section 153, of course he will deal with it. 
But if he thinks that it will be necessary to 
refer the matter to the learned Munsif for tak- 
ing evidence as to the facts which may be 
necessary for making the further enquiry, he 
will do so. 

The result of my decision is that the judg- 
ment of the High Court and that of the 
District Judge’ must be set aside, and the 
defendant must have the costs of this Rule 
(hearing fee two gold mohurs) and also the 
costs of the appeal to the High Court as 
well as the costs of the appeal to the learned 
District Judge. 

Mooxerser, J.— I agree that this applica- 
tion for review of judgment must be granted, 


as the proceedings throughout this litigation 


have been characterized by a succession of in- 
explicable errors. 


The plaintiff instituted the suit to recover 
arrears of rent from her father. The amount 
claimed did not exceed Rs. 50 and the suit 
was tried by a judicial officer specially em- 
powered by the Local Government to exercise 
final jurisdiction under section 153 of the 
Bengal Tenancy Act. The defendant pleaded 
that the plaintiff had no title tothe rent 
claimed, inasmuch as the interest of the 
superior landlord had been purchased not by 
the plaintiff but by himself. On this state 
of the pleadings, a question clearly arose- “re- 
lating to an interest in the land as between 
parties having conflictingclaims thereto.” The 
Trial Court, however, declined to investigate 
this point and dismissed the snit, on the 
ground that as the plaintiff had failed to 
prove realization of rent from the defendant 
in previous years, she was not entitled to 
succeed in her present claim, The first 
question is, didan appeal He against this 
decree. Now in order to determine whether 
an appeal lies from a judgment passed by a 
Judicial Officer specially empowered by the 
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Local Government to exercise tinal jurisdiction 
under section 153 of the Bengal Tenancy Act, 
the test to be applied is, not whether one of 
the special questions mentioned in the sec- 
tion has been in controversy between the 
parties, but whether the decree has actually 
decided such a question. In the case before 
us, the judgment of the Trial Court makes it 
clear that the question of conflicting title 
was not decided. Consequently no appeal lay 
to the District Judge; yet an appeal was pre- 
ferred to him. A preliminary objection that 
the appeal was incompetent was erroneously 
overruled; the appeal was beard on the 
merits, the judgment of the Trial Court was 
reversed and a decree was made in favour of 
the plaintiff on the ground that the interest 
of the superior landlord had been purchased 
by her and not by the defendant. A second 
appeal was then preferred to this Court, and 
a decree of the District Judge was assailed 
on the ground that it had been made without 
jurisdiction. This was controverted by the 
respondent, who argued that the appeal to 
the District Judge was competent. This 
contention was rightly overruled on the 
authority of the decision in Shilabati Debi v. 
Roderigues (4). This Court, (Holmwood and 
Mullick, JJ.) however, did not give effect to 
the view that the appeal to the District 
Judge was incompetent, but proceeded to 
hold on the basis of the decision in Bhagabati 
Bewa v. Nanda Rumar Ohuckerbutty (2) 
that inasmuch as the decree of the District 
Judge had been passed without jurisdiction, 
the appeal to this Court was incompetent. 
The result was that the appeal to this Court 
was dismissed and the decree of the District 
Judge stood untouched. On the present 
application for review of judgment, we are 
invited to consider the correctness of this 
decision. 


On behalf of the respondent, the view has 
been maintained that if an appeal has been 
heard without jurisdiction, no appeal lies from 
the appellate decree which must be deemed 2 
nullity; reliance has been placed on the decision 
in Bhagabati Bewa v. Nanda Kumar Uhucker- 
butty (2) and the observations in Amrito Lal 
Mukherjee v. Ram Chandra Roy (3). In my 
opinion, the proposition formulated by the 
respondent is unsound in principle aud 


(4) 35 C. 647; 12 C. W. N. 448. 
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is opposed to the authorities. 
It is clear that the observations in 
Bhagabati Bewa v. Nanda Kumar Chucker- 
butty (2), though expressed in general 
terms, must be limited by the facts of the 
ease then before the Court. The facts were 
such as made an appeal from the’ decision 
of the Trial Court to the Subordinate Judge 
incompetent, and the decision of the Subor- 
dinate Judge was also of such a character 
as made a second appeal to this Court 
incompetent under section 153. That 
decision, when analysed, cannot rightly be re- 
garded as an authority for the general pro- 
position that if an appeal has been heard 
without jurisdiction no appeal lies against the 
appellate decree. The observations in Amrito 
Lal Mukherjee v. Ram Chandra Roy (8) are 
also capable of a similarly limited inter- 
pretation. On the other hand, we have the 
decision in Abdul Hossein v, Kasi Sahu (5), 
where this Court heard an appeal 
against an appellate decree made 
without jurisdiction, and reversed the decision 
of the Court of Appeal below. That the 
Court was competent to do so is plain from 
the decision of the Judicial Committee in 
Minakshi Naidu v. Subramanya Sastri (6). 
We have finally the decision in Ranjit Misser 
v. Ramudar Singh (7), in which this very 
question was discussed and the rule was 
laid down that where jurisdiction i is usurped 
by a Court in passing an order against 
which an appeal would lie if it had been 
passed with jurisdiction, an appeal against 
the order cannot be defeated on the ground 
that the order was made without jurisdiction, 
See also Jwala Prasad v. Salig Ram(8), Wela- 
yat Husain v. Ram Lal (9). A decree made 
without jurisdiction possesses nonetheless the 
qualities of a decree as between the parties 
thereto, and if there is a statutory appeal 
from decrees made in suits of that character 
the decree does not become unassailable be- 
cause it has been made without jurisdiction. 
That an appeal lies against a decree made 
without jurisdiction is indeed also clear 


(6) 27 C. 862; 40. W. N. 41. 
(6) 141. A. 160; 11 M. 26; 5 Sar, P. O. J. 54; 11 Ind 
Jur. 398. 

(7) 16 Ind. Cas. 940; 16 0. L. J. 77. 

(8) 18 A, 575; A. W. N. (1891) 158. 

(9) 26 Ind. Cas, 643; 12 A. L. J. 1118. 


from the terms of sections 99 and 115 of the 
Civil Procedure Code. In the case before us, 
as the Subordinate Judge had decided a 
question of interest in the land as between 
parties having conflicting claims thereto, 
an appeal did lie to this Court against his 
decree under the express provisions of 
section 153. It is difficult to appre- 
ciate how that appeal could he: nullified 
because the decree was vitiated by absence 
of jurisdiction in addition to other. possible 
errors. I am clearly of opinion that the 
decision of this Court passed in appeal was 
consequently erroneous and that this Court 
should have reversed the decision of the 
District Judge on the ground that it had been 
passed without jurisdiction, This applica- 
tion for review must accordingly succeed and 
the decision of this Court must be set aside. 

The result of our order is that the appeal 
to this Court stands revived for disposal 
under Order XLVII, rule 8, of the Code of 
Civil - Procedure. For reasons already 
assigned, that appeal must be allowed, the 
decree of the lower Appellate Court dis- 
charged and that of the Court of first instance 
restored. But the question arises, what 
further course, if any, should be adopted in 
the interest of justice. It is plain that the 
decision of the Trial Court was Hable to be 
revised by the District Judge under section 
153 of the Bengal Tenancy Act. As a 
matter of fact an application for. revision 
was presented to him, but when the appeal’ 
succeeded, the application was abandoned. 
Now that itehas been held that the appeal 
was incompetent, the plaintiff should clearly 
be allowed to fall back upon the application, 
which may be deemed to stand revived; it 
will consequently be open to the District 
Judge to proceed on the basis of that appli- 
cation and to make such orderas he is com- 
petent to pass under section 158 of the 
Bengal Tenancy Act. 

On these grounds I agree with the order 
proposed by the Chief Justice in this matter. 

Appeal allowed; Oase remanded, 
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MUNICIPAL COMNITTEE, KARNAL V. MAHOMED UMAR DARAZ ALI KHAN, 


PUNJAB CHIEF COURT, 
Figsr Ovin Arrear No. 2731 or 1914. 
April 12, 1916. 
Present: ~ Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Scott-Smith. 
Tur MUNICIPAL COMMITTEE, 
KARNAL— Derenpant—APPeLLant 
s versus 
Newabzada MAHOMED UMAR DARAZ 
ALI KHAN—Praintirr— RESPONDENT. 

Punjab Municipal Act (ILI of 1911), ss. 3 (18) (b) 
—Public street—Limited access by public to private 
place, effect of—Mumicipal Committee whether can 
interfere in repairs of private gateways. 

A limited access by the public to a private place 
does not operate to convert it into a public street. 

Kalidas v. Municipality of Dhandhuka, 6 B. 686; 
Ahmedabad Municipality v. Manilal Udenath, 20 
B. 146, referred to. i f 

Where, therefore, the gateways of a private serai 
belonging to the plaintiff and two other private 
persons having fallen down, he proceeded to put 
them in position and the Municipal Committee 
served him with a notice toremove the gates, upon 
which he brought a suit for a perpetual injunction 
to restrain the Municipal Committee from interfer- 
ing with the gateways in dispute: 

Held, that inasmuch as the serai was a private 
one occupied by the tenants of the proprietors, who 
had aright of way over the road leading through 
a square owned by the plaintiff, the closing of, 
the gateways would give them a cause of action, 
but the Municipal Committee had no right to interfere 

+ with the gateways in dispute. . 

First civil appeal from the order of the 
District Judge,- Karnal, dated the 23rd 
November 1912, 

Mr. C. Bevan Petman, for the Appellant. 

The Hon’ble Mr, Muhammad Shafi, K. B., 
for the Respondent. 

JUDGMENT. > 

Scorr-Surra, J.—This case out of which the 
present appeal arises‘is intimately connected 
‘with that to which Civil Appeal No. 461 of 
1918 relates. Both the cases were decided in 
the lower Court by the same judgment, 
and the appeals have been argued con- 
secutively before us by the same Counsel. 

The preseut case concerns two gates of the 
Korianwala serat in a suburb of the town of 
Karnal. The plaintiff owns rd of the serai 
and two other proprietors own the other $rds. 
On the north of the serai there is a large 
gateway leading into the Nawabgani, it is 
gateway No. 5 in the other case, and we have 
„held: in our judgment that there is a public 
street in the ganj up to the gateway. | 

The other gate is a small one on the east 
of the seratand leads into a passage com- 
munigating with another part of the Nawabganj., 


There were, itis admitted, formerly gates 
at the northern gatexay, but these had 
fallen down some years before the present 
dispute arose in 1912. The Committee sent 
the plaintiff a notice saying that the gates 
had fallen, and that the public had made 
alatrine behind them, and asked him to 
remove them. -Upon this the plaintiff proceed- 
ed to put up the gates in position and also 
to repair tho gates on the east of the serat, 
The Committee then served plaintiff with 
a notice to remove the gates, upon which 
he brought the present suit for a declaration 
and an injunction. 

The lower Court, holding that the serat is 
a private -one and that the Municipal Com- 
mittee has no right to interfere, decreed the 
claim. The Committee appeals. 

It is clear from the evidence that the gates 
in question used to be regularly shut at 
night, but that’ for a period variously 
estimated at 5, 10 or 15 years prior to suit 
those of the northern gateway had been 
lying on the ground. 

It is further clear that the serai Korianwala 
is a private serat occupied by tenants of the 
proprietors, who have aright of way over 
the road leading through the Nawabganj by 
way of the Golakh gate. No one can 
interfere with this right of way, and if the 
northern gate in dispute were to be closed 
so as to interfere with their right, they 
would havea cause of action; but we do 
not understand how the Municipal Committee 
can have a right to interfere with the gates. 
There are no shops in this seraz and there 
is no presumption of dedication of a highway' 
to the public in general, such as arises in: 
the other case. The rulings cited by Mr. 
Shafi in the other case, vizą, Kalidas 
y. Municipality of Dhanduka (1) and The 
Ahmedabad Municipality v. Manilul Udenath 
(2), apply here and are authority for the 
proposition that a limited access by the 
public to a private place does not operate 
to convert it into a public street. 

We, therefore, agree with the decision of’ 
the lower Court in this case and dismiss the 
appeal with costs. i 

Appeal dismissed, 


(1) 6 B. 636. 
(2) 20 B. 146. 
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LOWER BURMA CHIEF COURT. 
Seconp Civic Appeat No, 140 or 1915. 
January 24, 1916. 
Present:—Mr. Justice Maung Kin. 
MAUNG KAW LA—Putaitisr— 
APPELLANT 
versus 
MAUNG KE—Derenpanr— 


RESPONDENT. 

Riparian rights, nature of—Infringement of right, 
-action for ~ Damage, proof of, unnecessary — Proceedings 
of Revenue Officers—Res judicata ~ Civil Procedure 
Code (Act V of 1908), s. 11. 

The right which a riparian owner has to the use 
of water flowing past his land isa natural right and 
it must bo in respect of a natural stream and not 
an artificial waterway. [p. 356, col. 2.] 

It is not necessary, for the exercise of this 
right, that the water should empty itself in a lake 
or river. So long as water runsin a defined channel, 
which is not artificial, and from a known source 
and it gocs past a man’s land, that man has the 
right to. treat it as a stream from its source as 
far as the lower end of his land. [p. 337; col. 1.] 

Secretary of State v. Balvant Ganesh, 23 B, 105 
ab p. 118; 5 Bom. L. R. 790, referred te, 

A person who owns land which is not on tho 
bank of a river or stream cannot have the rights of 
a riparian owner, and even an owner occepying 
land on the bank of a stream cannot use the water 
from the stream for the purpose of a piece of land 
which is not on tho bank. fp. 357, col 2.] 

First Assistant Collector of Nasik v. Shamji Dasrath 
Patil, 7 B. 209; Me Cartney v. Londonderry and Lough 
Swilly Railway Co., (1904) A.C. 301; 73 L. J. P, 0.73; 
91 L. T. 105; 58 W. R. 385 and Atyavw Moopgan v. 
Sawminatha Kavundan, 28 M. 236, referred to. 

It is not necessary for a riparian owner seeking 
to restrain another riparian owner from diverting 
the water of a stream beyond his riparian tenement 
to prove that he has suffered any damage. Nor is it 
a defence to such an action that the plaintifi’s land 
is amply irrigated independently of the stream. 

[p. 358, col. 1] 

Debi Pershad Singh v. Joynath Singh, 24 O. 865; 
24 I. A. 60; 10, W. N. 401 (P. C.), followed. 

As there are no Revenue Courts in Burma, there 
is no question of res judicata by reason of the orders 
of Revenue Officers. [p. 358, col. 2.] 


Mr. Ginwala, for the Appellant. 
Mr Ba Dun, for the Respondent. 


JUDGMENT.—This is a suit for the 
removal of a bund across what the parties 
and the witnesses calla Yo, 

The plaintiff owns a piece of land past 
which the Yo in question runs and with 
the water of the Yo he irrigates his land. 
The defendant put up a Lund across the 
Yo a little distance above the plaintiff’s 
land, thuscompletely preventing the flow 
of the water of the Yo to it. 
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The defendant by his written statement 
replies that the water of the Yo does not 
flow into the plaintiff’s land which, being 
low lying, is amply supplied with water 
independently of the Yo; that the land 
formerly belonged to Maung Kya, from 
whom the plaintiff had bought it and that 
about 14 years ago, as the defendant’s 
land was high and the land in suit was 
amply supplied with water independently 
of the Yc, Maung Kya allowed the defend- 
ant to put up the bund in question. 

There had bsen some revenue proceedings 
before the Revenue Officers and the result 
had been adverse to the plaintiff. 

The Township Judge held the suit 
res judicata by reason of the revenue 
proceedings and dismissed the suit without 
going further into the merits. | 

The Additional Judge of the District 
Court on appeal held that the suit was 
not res judicata; and that the plaintiff, as 
a riparian owner, was entitled’ to have 
the bund removed, as it had, entirely 
stopped the flow of the water into plain- 
tiffs land; and gave a decree as prayed 
for.- 


In this appeal it is nesessary to 
determine only the following points: 

1. Is the Yo in question a natural 
stream? 


2. Is the defendant a riparian owner? 

3. Irrespective of the answers to the 
above question, has the defendant acquired 
any right in vespect of the bund by 
custom, prescription or grant ? 

4. Does the fact that the 
land is amply irrigated independently of 
the Yo constitute any defence: for the 
action of the defendant? | 

Now, the plaintiff’s claim as a riparian 
owner is a natural right and it must be 
in respect of a natural stream iand not 
an artificial waterway. There is no evidence 
that the Yo was made by anybody. The 
evidence regarding the nature of it is 
that the water which runs in the Yo 
comes down in the rains from the hills 
above, that it flows down the Yo past’ 
the plaintiff's land, and that the plaintiff 
and. his predecessors-in-title had made 
use of the water from the Yo. for the 
purpose of irrigating the land which they 
had successively owned. There is no 


plaintiff's 
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evidence to show how farthe Yo extends 
beyond the plaintiffs land. Evidently, it 
is dry for a part of the year, probably 
in March, April and May. It is clear 
that the Yo is a defined channel. 

In the case of Secretary of State v. 
Balvant Ganesh (1) a stream is 
defined in these words:—“A stream of 
water is water which runs in a defined 
course, Taylor v. St. Helens Corporation (2), 
nor is a perennial flow a necessary 
condition to the legal conception of a 
stream provided the source, though irregular, 
be one of constant recurrence, and not 
merely fortuitous or temporary.” And the 
nala in question in that case is described 
as follows:—‘‘For about one half the year 
the nala was a running stream, deriving 
its flow of water from sources which 
though not perennial were constant in 
their recurrence.” Again, we find in the 
Indian Easements Act; a definition which 
might be referred to as embodying the 
principles of law involved, though the 
Act does not apply. The definition rurs: 
“A natural stream, whether permanent or 
intermittent, tidal or tideless, cn the surface 
of land or underground, which flows by 
the operalion of nature only and in a 
natural and known course.” 

Applying these definitions to the Yo in 
the present case, there can be no doubt 
that it is a natural stream. Mr. Ginwala 
for the appellant argues that a natural 
siream must have its source and empty 
itself into a river or a lake and that as 
there is no evidence where the Yo in suit 
goes to, it cannot be held to bea natural 
stream. In my judgment the argument 
cannot be conceded to. So long as water 
runs in a defined channel, which is not 
artificial, and from a known source and 
it goes past a man’s land, that man has 
the right to treat it as a stream from 
its source as far as the lower end of 
his land. I am unable to agrea with the 
learned Counsel’s argument that the water 
must be proved to empty itself into a 
lake or a river. There must be many 
streams which taking their rise in the 


(1) 28 B. 105 at p. 118; 5 Bom, L. R. 790. 
(2) (1877) 6 Ch. D. 264; 46 L. J. Ch. 837; 37 


L. T. 
253; 25 W. R. 885. i 
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hills run for a few miles and then lose 
themselves in a marsh or sandy ground 
or the like. The river Tarim which is 
stated in the school geographies as the 
shortest river in Asia takes its rise in a 
lake in the Tibetan Plateau and loses 
itself in the Gobi Desert. 

For these reasons I hold that the Yo 
in question is a natural stream. 

The neat point is whether the parties are 
riparian owners. 

The learned Additional Judge of the 
District Court says in the course of his 
judgment that the parties are riparian 
proprietors and as such are equally entitled 
to use and consume the water of the stream 
for drinking, etc., and he also describes them 
as parties owning lands adjoining a stream. 
That it is partially wrong will appear 
presently, 


The question has been dealt with in the 
case of First Assistant Collector of Nasik v. 
Shamji Dasrath Patil (3), where it was laid 
down thatthe right to the enjoyment of 
the water of a river belongs to the cecurants 
of the bank, whatever the rature of their 
tenarcy. And in Me Cariney v. Londonderry 
and Lough Swilly Railway Co. (4), which 
has been followed in Azyaru Mocppan 
v. Sawmenatha Kavundun (5), it was 
laid down by the House of Lords that 
the owner of a tenement adjoining a ratural 
stream has no right to divert the water 
to a place outside the tenementand there 
consume it for purposes unconnected with 
the tenement. The inference from this 
ruling is that a person who owns land which 
is not on the bank of a river cr stream can- 
not possibly have the rights of a riparian 
owner, foreven a riparian owner properly so 
called, because he occupies land on the bank 
of a stream, cannot use the water from 
the stream forthe purposes of a piece of 
land which is not on the bank. 


Turning tothe facts of this case, we find 
on referencetothe mapthat the Yo runs 
from the north-east direction past the 
plaintiff’s landon the north-west boundary 
of it, taking a south-westerly course. Just 


(3) 7 B. 202. 

(4) (1994) A. O. 301; 73 L. J. P. ©. 73; 91 L, T, 103; 
53 W. R. 385. 

(5) 28 M. 288, 
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a little above plaintiff’s land there is across 
the Yoa bund marked B in red. From a 
point a little above the bund we see a canal 

* * * running through a piece of 
vacant land onthe north-east of the plaintiit’s 
land and then entering the defendant’s land, 
which adjoins the plaintiff's on the south- 
‘east of it. The canalis marked © in red. 
It is admitted that by means of this canal 
the defendant diverts the water of the stream 
to his land, which we find is not on the 
stream at all. 
defendant is not a riparian owner, and has 
no natural right to the water in the 
stream. Andit is equally clear that the 
plaintiff is a riparian owner, as his land is on 
the left bank of the stream. 

Regarding the ¿hird point, I am unable to 
hold that the defendant has proved any grant 
from the plaintiff's predecessor-in-title as 
alleged by him. Further, it cannot be beld 
that he has acquired any prescriptive right 
over the water as on his own showing he 
made the bund and the canal only 14 years 
ago. And itis doubtful if if was so long 
agoasthat. Moreover there is no question of 
custom. 

The fourth question is whether the fact 
that the plaintiif’s land is amply irrigated 
independently of the stream constitutes a 
defence to the plaintiff’s suit. There is no 
reliable evidence to prove the fact Even if 
there is, it is no defence at all. In the Privy 
Council case of Debi Pershad Singh v. 
Joynath Singh (6) it was held that in order 
to support an action by‘one riparian owner 
to restrain another from diverting the water 
beyond his riparian tenement, it is not neces- 
sary that the plaintiff should prove that he 
has suffered any damage. That being the 
case, the alleged fact, even if proved, does 
not constitute a defence. 


For the reasons above stated the plaintiff 
must succeed. J mayin passing say that, 
assuming that the defendant is a riparian 
owner, I agree with the learned Additional 
‘Judge of the District Court in holding that 
the defendant as such had no right in stop- 
ping the flow of water to plaintiff’s land by 
erecting the bund. 

T have not dealt with the question of 
res judicata, as it has not been raised by the 


(6) 24 C. 863 (P. C.); 24 I. A. 60; 1 0. W, N. 401. 
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appellant. In this country there are no 
Revenue Courts and there can be no case 
of res judicata by reason of the order of the 
Revenue Officers. The only question that can 
arise is whether the Courts are debarred by 
any provisions of any fiscal enactment from 
giving the relief asked for in any particular 
case. In the present case the question of the 
jurisdiction of the Court cannot possibly 
arise. 


The appeal is dismissed with costs. 
Appeal dismissed. 


PATNA HIGH COURT. 
First Crvin Appeat No, 104 or 1914, 
June 9, 1916. ' 
Present:—Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 
KHUDIRAM MAHTO—Derenpant— 
APPELLANT 
VETSUS 
CHANDI CHARAN MAHTO AND OTHERS— 
PLAINTIFFS AND OTHER DEFENDANTS 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. IT, paras. 
10, 16, 16—Arbitration, reference to—Absence of some 
of the arbitrators during enquiry—Award, signing of, 
by absentees after submission to Court—LIllegality— 
Decree in terms of illegal award— Appeal. 

Under section 10 of Schedule II, Civil Procedure 
Code, it is incumbent upon all the arbitrators to 
sign the award before it is filed in Court, and a 
Court has no power to allow any of them to sign 
it after it is duly submitted. [p. 362, col. 1.] 

A decree passed in - accordance with an award 
which was signed by some of the arbitrators after 
its submission to Court is illegal and invalid. [p. 360, 
col. 1; p. 362, col. 1.7 

Ramesh Chandra Dhar v. Karunamoyi Dutt, 33 O. 
498 and Junglee Ram v. Ram Heet Sanay, 19 W. R. 
47, referred to. 

Though itis opento the Court which made the 
reference to set aside an invalid award yet, 
when the objections to its validity have beon 
overruled by it and a decree has been passed in 
terms of the award, an appeal does not lie from such 
a decree under section 16 of Schedule II, Civil 
Procedure Code, except where the decree is in excess 
of ornotinaccordanee with the award. [p. 360, col. 2; 
p. 362, col, 2.] 

Ghulam Khan v. Muhammad Hassan, 29 C. 167, 
29 I. A. 5l; 6 C. W. N. 226, followed 

Chairman of the Purnea Municipality v, Siva Sankar 
Ram, 33 O. 899; Kanakku Nagalinga Naick v.'Naga- 
linga Naick, 4 Ind. Cas. 87:; 19 M. L. J. 480; 6 M. 
L. T. 166; 32 M. 510; Latawan Kubar v. Lachiya, 24 
Ind. Cas. 989, 86 A. 69; 12 A. L. J. 57; 'Rai Charan ' 
Purkait v. Amrita Lal, 5 Ind, Cas. 98; 11 C. L. J. 181, 
referred to, 
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|" Per Atkinson, J.—A. provision in the petition of 
compromise providing that any of the parties might 
object to the award on any account is ultra vires 
and contrary to the procedure applicable to arbitra. 
tion proceedings arising in a pending suit, as laid 
down by Schedule IT, Civil Procedure Code, and more 
especially by clause 15 thereof. [p. 361, col. 2.] 


Appeal from a decision of the Subordinate 
Judge, Manbhum, dated the 13th January 
1914, 


Mr. 5. M. Mullick, for the Appellant. 
Mr. Naresh Chandra Sinha, for the Re- 
spondents, 


JUDGMENT. 

Atxixson, J.—This suit was brought for 
the partition of the several mauzas set forta 
in the schedule to the plaint, and for 
separate possession on allotment 
property when partitioned. The suit was 
instituted on the 27th October 1911. During 
.the course of its proceeding a compromise 
petition was agreed upon between all the 
parties in the action with the sanction of 
the Court, providing that the partition of 
the properties mentioned in the plaint 
should be referred to arbitration. The peti- 
tion of compromise is dated the 23rd Augnst 
1912, and the only material paragraphs in 
the petition to which it is necessary to refer, 
are paragraphs 6 and 7. Paragraph 6 
eo nomine appoints five arbitrators to make 
a partition. It ig unnecessary to name more 
than two of these arbitrators, and the two to 
be named are Abinash Chandra Ojha and Hari 
Mahto; and this clause also provides that, as 
between the parties to the suit,the partition 
.to be made by the arbitrators was to be con- 
clusive. Paragraph 7 merely embodies a de- 
claration that theparties were to fully abide by 
the division and partition to be made by the 
arbitrators in pursuance of paragraph 6, 
with the additional provision that if any of 
the parties objected to the division on any 
account then, in that event, the partition 
should beeffected through the Court at the 
cost of the individual or individuals who 
might object to the partition made and 
effected hy the arbitrators. Only three of 
the five arbitrators met to consider and 
inquire as tothe proper partition which it 
would be fair and right to make as between 
the parties to the suit. The two arbitrators 
whom I have named and mentioned, did 
not take any part in the arbitration, but the 
remaining three arbitrators haying inquired 
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and satisfied themselves made their award, 
declaring the nature of the partition which 
they had agreed upon. Hari Mahto, 
although he did not take part in the pro- 
ceedings of the arbitration leading to the 
completion of the award, signed and 
executed the award before it was filed in 
Court as one of the arbitrators, after it had 
been prepared and drawn up by his three 
colleagues who acted. Abinash Chandra 
Ojha, on the other hand, neither acted as an 
arbitrator in the inquiry, nor did he sign and 
execute the award prepared by his 
colleagues before the same was filed on the 
6th of September 1913. The award, as stated, 
was filed in Court on the 6th of September 
1913, and on the 18th of September 1913 
the defendants Nos. 6 and 10 objected to the 
award on the grounds set forth in their 
respective petitions dated the 18th of 
September 1913; and, shortly stated, their 
objection to the award was twofold: one, 
that the award was not the joint adjudica- 
tion of all five arbitrators who had been 
appointed to arbitrate, but was only the 
award of three, that two had not acted, that 
one had acted, signed and executed the award 
without having taken part in the arbitration 
inquiry, and on the further ground that 
Abinash Chandra Ojha had neither acted 
nor signed and executed the award prior to 
its being filed in Court; and that, secondly, 
in poin“ of law the award was a nullity, and 
in no sense could it be considered a legal 
and valid award of the matters referred 
to the arbitration of the persons 
specifically named by the compromise peti- 
tion. 


On the 12th of January 1914 the matters 


arising on the petition of objection of the 


defendants Nos. 6 and 10 came before the 
learned Subordinate Judge for his considera- 
tion and adjudication, and the learned Judge 
held that the objection of the defendants 
was barred by limitation of time, the same 
not having been made within 10 days from 
the date of the filing of the award; and he 
apparently regarded the action of Abinash 
Chandra Ojha, in not having acted in the 
arbitration proceedings and not having signed 
the award, as a mere informality ; because 
on the 22nd of November 1913, this matter 
having been brought to his notice, he there 
and then in his own presenco in open Court 
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had the award, which was filed on the 6th 
‘of September, signed and executed by Abi- 
nash Chandra Ojha. So that, when the 
ease arising on the objections of the defend- 
ants Nos.6 and 10 came before him, the 
award was signed by all the arbitrators, 
and the Judge, without considering the legal 
effect of how the award was procured, held 
that the award was regular upon its face 
and the plaintiff’s right to challenge or set 
aside the award was barred by limitation. 
He accordingly pronounced a decree in the 
terms of the award. 

We think that the award, which was 
brought into being as a result of the adjudi- 
cedtion of only three persons instead of five, 
coupled with the fact that the award before 
it was fled was only signed by four in- 
stead of five, made the award itself void and 
without legal effect, But this matter is not 
really one which we have to consider with 
avy great detail in this case. The main ques- 
tion for consideration is, whether an appeal 
lies under paragraph 16 of the 2nd Schedule 
to the Code of Civil Procedure from the 
adjudication of the Subordinate Judge, de- 
elining to set aside the award on the objec- 
tion of the defendants Nos. 10 and band the 
decree made and pronounced by him as 
the result of such rule. Paragraph 15 of the 
2nd Schedule to the Code of Civil Procedure 
provides that no award shall be seb aside, 
arising in any pending matter or suit, except 
on one of the three grounds set forth in the 
clauses (a), (b) and (c); and clearly it would 
have been open to the learned Judge, had he 
so thought fit, under clause (c) to have set 
aside this award on the ground of its invali- 
dity. Prior to the year 1901 it was well 
recognised and established in all Courts in 
India, that a decree pronounced and passed 
in respect of an award which was void or 
illegal, was subject to a right of appeal 
under the old section 522 of the Code of Civil 
Procedure, 1282, which is in terms identical 
with paragraph 16, Schedule II, of the exist- 
ing Code of 1908, because the interpreta- 
tion which was given to the old section was, 
that the right of appeal was only taken 
away in cases where there had been a decree 
pronounced on a valid and legal award 
and that, if the award was void and 
illegal, then in fact thera was no award 
and there was nothing npon which the 
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provisions of the section could legally operate. 
However, in 1901 their Lordships of the Privy 
Council had to consider the terms and pro- 
visions of the old section 522 of the then 
Civil Procedure Code. In the case of Ghulam 
Khan v. Muhammad Hassan (1) their 
Lordships of the Privy Council laid down 
in distinct and definite terms what they 
believed to be the true interpretation to be 
put upon the arbitration section set out in 
Schedule II of the Code, and more especially , 
with regard to the interpretation they pnt 
upon section 522. Lord Macnaghten there 
laid it down clearly and distinctly that to 
hold that an appeal lay from a decree pro- 
nounced on foot of an award in an arbitration 
matter from the Court haying seisin of the 
arbitration proceedings, would be doing vio- 
lence to the plain language and obvious in- 
tention of the Code, except in so far as the 
decree might be in excess of or not in accord- 
ance with the provisions of the award. The_ 
actual wording of section 16, clause 2, of 
Schedule II of the Civil Proeedure Code 
is as follows:—“Upon the judgment so pro- 
nounced a decree shall follow, and no appeal 
shall lie from such decree except in so far as 
that decree is in excess of, or not in accordance 
with, the award.” Thus, whether the award 
be valid or invalid, no appeal lies from the 
decision of the Judge of first instance as to 
the validity or invalidity of the award, ex- 
cept in cases where a decree pronounced in 
purscance of the award is in excess or not 
in accordance with the provisions of the 
award itself. Up till that time the Courts in 
India had acted ona totally different basis. 
After the decision of the Privy Council in 
the case I have referred to, all the Courts in 
India, Caleutta, Madras, Bombay, Allahabad, 
and the Punjab, loyally and universally fol- 
lowed and gave effect to the law as laiddown 
by the Priyy Council, thereby going back 
on the many previous decisions in which a 
contrary rule or principle had been laid down. 
In the year 1906 in the case of the Chairman 
of the Purnea Municipality v. Siva Sankar 
Ram (2), Sir Francis Maclean, Chief Justice, 


1) 29 0. 167 (P. C.); 29 I. A. 5I; 6 C. W. N. 226, 
3 ; 


C. 899. 
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laid down what he conceived to be the true 
legal meaning of the decision of the Privy 
Council ; and he saysat page 932" of the 
report: “The Judicial Committee there held 
that no appeal lay where a decree had been 
passed under section 522 of the Civil Pro- 
cedure Code in accordance with..,.the award, 
which is not the case before us. No donbt, 
before that decision of the Judicial Committee, 
there were a series of cases in most, if notin 
all, the High Courts in India, which held in 
effect that, where a decree was passed upon 
an award, which is not valid or legal, an 
appeal would lie. I need not refer to these 
cases, because I think it must be taken that 
those: cases were practically overruled by the 
decision of the Judicial Committee, to whicb 
I have referred.” Uniformly since then all 
the Courts in India have followed the prin- 
ciples enunciated by Sir Francis Maclean, 
Chief Justice, in the case I have referred to. 
Kanakku Nagalinga Naick v. Nagalinga Naick 
(3), Lutawan Kubar v, Lachiya (4), Rat 
Charan Purkaity, Amrita Lal(5) all pointtothe 
same conclusion, and, therefore, I think that 
we are inevitably bound to follow the course 
of practice established by a decision so uni- 
versally recognised as now being the 
existing law of India. I -desire only to 
mention the case of famesh Chandra Dhar v. 
Karunamoyi Dutt (6), a case identical with 
the present one before us, but judgment in 
which was delivered two days before the 
decision of Chief Justice Maclean, to which 
1 have referred and, therefore, I think that 
the latter case, although in point, is rot an 
authority which can bind us, having regard 
to modern and more recent decisions. Per- 
sonally I doubt if the decision of the Privy 
Council in the case reported as Ghulam Khan 
v. Muhammad Hassan (1) was intended to 
have so far-reaching a meaning as has been 
ascribed to it, or that it could be considered 
as applying to a case where the award is ab 
mitro void, 

Thos it follows that 
appeal from the dezree 
‘of the Subordinate Judge’ in this matter, 


and: that his view as to the validity of 
(8) 4 Ind. Cas. 871; 19 M. L. J. 480; 6 M. L. T. 176; 
32 M, 510. 
(d) 21 Ind. Cas, 939; 36 A. 69; 12 A. L. J. 57. 
(5) 5 Ind. Cas. 98; 11 C. L. J. 131, 
(6) 33 0. 498. 


there is no 
and decision 


+ Page of 83 C Hd. 
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the arbitration award established by bis order 
of the 13th of January 1914 cannot be im- 
peached on the appeal befo-e us, and that, 
therefore, the decree of the Subordinate 
Judge pronouncing. judgment in the terms of 
the award must stand. The provision in 
clause 7 of the compromise petition, providing 
that any of the parties might object tc the 
award on any acconnt, is, in my opinion, 
ultra vires and contrary to the procedure 
applicable to arbitration proceedings 


arising 
in a pending suit, as laid down by 
the 2nd Schedule of the Civil Pro- 
cedure Code, and more especially 


by clause 15 thereof. However, this point 
is immaterial as the decision of the Subor- 
dinate Judge is final and conclusive, 

This appeal must be dismissed. 


JWALA PRASAD, J.--The suit out of which 
this appeal arises was instituted on 27th 
October 1911 for partition of certain mauzas 
set forth in the plaint. On 23rd August 19:2 
the parties filed a petition of compromise 
agreeing to appoint 5 persons as arbitra- 
tors to maka partition and prepare chittels 
according to the respective shares of the 
parties. On llth September 1911, the 
Court passed a preliminary decree for parti- 
tion and referred the matter to the arbi- 
trators named in paragraph 6 of the petition to 
effect partition. By paragraph 7 of 
the petition the parties agreed to 
fully abide by the award of the arbitrators. 
On 6th September 1913 the award with the 
partition papers was filed in Court with tre 
signatures of only four of the arbitrators. 
The fifth arbitrator, Abinash Chandra Ojha, 
had not signed the award. On 1Sth Sep- 
tember 1913, defendants Nes. 6 to 10, who are 
appellants here, filed objections against the 
award, impugning its validity on, amongst 
others, the following grounds:— 

That the award was not prepared by 
allthe 5 arbitrators appointed to make the 
award. Two of the arbitrators were not 
present at the time of making the award, 
one of whom only signed after the award 
was prepared, and the other arbitrat r, 
Abinash Chandra Ojha, had not signed it 
even when the award was filed in Court. 

On 22nd November 1913, the date fixed 
for the hearing of the objections, the fifth 
arbitrator, Abinash Chandra Ojha, who 
happened to be present in Conrt, signed 
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the award under the orders of the Court. 
The objections of the appellants as to the 
validity of the award were overruled by the 
learned Subordinate Judge for the reasons 
given in his judgment dated 13th January 
1914. After disposing of the above objec- 
tions a decree was made by the first Court 
on the basis of the award. The defendants 
Nos. 6 to 10 have come upin appeal to this 
Court and seek to set aside the decree of the 
Subordinate Judge. 

The respondent disputes the competency of 
this appeal and contends that the decree of 
the Subordinate Judge is final and the appeal 
to this Court is barred by clause (2), 
rule 16, Szhedule II of the Code. 

The appellants, on the other hand, contend 
that the clause does not apply to this appeal 
inasmuch as rule 16 presupposes a valid 
award, whereas in the present case the award 
was invalid as not having been made by all 
the arbitrators appointed, and upon such an 
award the Court could not pronounce any 
judgment or base its decrees. 

In Ramesh Chandra Dhar v. Karunamoyt 
Dutt (6), where the award was filed in 
Court without the signature of one of the 
three arbitrators, who, however, subse- 
quently came in Court and signed it, and 
in Junglee Ram v. Ram Heet Sahoy (7), where 
the award was not signed by allthe arbi- 
trators appointed and there was no anthority 
in the petition of submission for the majority 
to make it, the awards were held to be in- 
valid. 

Under rule 10 of the Second Schedule it 
was incumbent upon all the arbitrators to 
sign the award before its being filed in Coart, 
and as goon as the award was filed in Court, 
the powers of.the -arbitrators came to an 
end, they became functus officio, and it was 
not open to any of the arbitrators to come 
in afterwards and sign the award, nor had 
the Court any power to allow him to do so. 
There is no provision in Schedule II of the 
Code, nor in tbe terms of the petition of 
submission to arbitration in the case, nor 
in the order of the Court referring the matter 
to arbitration, authorising the majority of 
the arbitrators to make the award. 


The respondent relies on the authority of 
the Privy Council ruling reported as Ghulam 


. (7) 19 W. R. 47. 


b 


INDIAN OASES. 


[1916 


Khan v. Muhammad Hassain (1). The case 
in the Privy Council, unlike here, was that 
all the arbitrators had signed the award 
when it was filed in Court, but the objection 
as to the validity of the award was on the 
ground that the arbitrators had wrongly 
decided the question of jurisdiction of the 
Civil Court involved in that case. Their 
Lordships held that asthe whole case, in- 
cluding the issue as to jurisdiction, was 
referred to them, the arbitrators were both 
Judges of law and fact, for an error in law 
did not vitiate the award. Their Lordships, , 
however, laid down generally that no appeal 
lies from a decree made under section 522, 
Civil Procedure Code of 1882, corresponding 
to rule 16 of Schedule IL of the present 
Code, on the basis of an award except in so 
far as it is in excess of,or not in accord- 
ance with, the award and observed that to 
do otherwise would be doing violence to the 
plain language of the section. 


The broad proposition laid down by Lord 
Macnaghten in the Privy Council, that no 
appeal lies from a decree based on an arbitra- 
tion award except in so far as the decree is in 
excess of, or not in accordance with, the 
award (in exact terms of clause 2 of rule 16), 
has the effect of overruling all the decisions of 
the Courts in India to the contrary and has 
since been followed and acted upon by almost 
all the Courts. 


Since the Privy Council ruling, the power 
of the original Court has been extended to 
set aside an award on the ground of its being 
invalid, by adding the words “or being 
otherwise invalid” to clause (c) of rule 15 of 
the Schedule, 


No doubt when the parties take the matter 
in dispute between them ont of the hands of 
the Court and agree that it should be decid- 
ed by Judges or arbitrators of their own 
choice, they intend to put an end to litigation 
and the policy of the law isto give finality 
to the decision of the arbitrators, jinis red 
attendus est. The Court that refers is bound 
to give effect to the award and ir order to do 
so is vested with the necessary powers (vide 
rules 12 to 15) by the rules in Schedule 11 to 
determine questions that arise after the filing 
of the award in Court. After determination 
of those questions the Court is required to 
pronounce judgment according to the award 


Vol, XXXV] 
ABUL FATTEH V, FATTEH ALI. 


under rule 16 of the Schedule, clause (2) of 
which ruus as follows:— 

“Upon the judgment so pronounced a decree 
shall follow, and no appeal shall lie from such 
decree except in so far as the decree is in ex- 
cess of, or not in accordance with, the award.” 

The ‘objection as to the validity of the 
award was taken hy the appellants in the 
first Court which, however, held that the 
objection was a formal one as the fifth arbi- 
trator Abinash Chandra Ojha, who had not 
signed the award when it was filed, did actual- 
ly do so afterwards in Court, and thus 
the award ultimately came to be signed by 
all the arbitrators, and was, therefore, a valid 
award. The Court further held that the 
obiections as to the validity’ of the award 
were outof time. The Court, rightly or 
wrongly, has held that the award was valid. 
Under clause ‘e) to rule 15 of the 
Schedule as it now stands, the Court had 
jurisdiction to determine objections as to the 
validity of the award. The appeal in this 
case is solely on the ground that the decree 
is based upon an invalid award and not that 

“it is in excess of, or not in accordance with; 
the award. 


In view of the general proposition laid 
down by the Privy Council and its universal 
observance, this Court cannot but hold that 
the appeal is incompetent, however the facts 
of this case may be differentiated from those 
in the Privy Council case. The appeal is, 
therefore, dismissed, but without costs in the 
circumstances of the case. 


Appeal dismissed. 





PUNJAB CHIEF COURT. 
Seconp Orriu MISCELLANEOUS APPEAL No, 2477 
or 1915. 
February 7, 1916. 

Present:—Sir Donald Johnstone, Kr., Chief 

Jndge. 
ABUL FATTEH—Prarntivyr— 
APPELLANT 

VeTSUS 

FATTEH ALI AND OTRERS—DEFENDANTS— 


RESPONDENTS. 
Pre-emption— Rival pre-emptors —Deeree providing 
Tor suecession of one by other im case of failure to pay 
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decretal money into Court by certain date — Payment 
to vendee out of Court before that date certified later 
whether amounts to proper payment into Court. 

An action onthe part of the pre-emptor and the 
vendee completed before the due date and calculated 
to put the Court intoa position to issue an immediate 
warrant for possession may be taken as equivalent 
to payment into Court. [p. 364, col. 2.] 

Two rival pre-emptors, F and A_ secured a 
joint decree for pre-emption, the rights of F 
being proferred to those of A, The decre provided 
that F should pay the price into Court on or 
before the 15th March 1915, that in default his 
claim should stand dismissed and As claim 
should come in. On the Sth March F putin a 
receipt for the whole sum and asked the Court to 
certify the payment. The Court issued notice to the 
judgment-debtors to appear on the 25th March, 
Notice not having been served, fresh notices wera 
issued for the 12th April. On the 31st March 19iL 
the judgment-debtors appeared and confirmed the 
receipt and also vouched for two others who were 
dead. On the 12th April four more appeared and 
confirmed the receipt. In the meantime A on 
the Iëth March applied for execution: 

Held,that A was entitled to a very strict compliance 
by F with the terms of the deeree and as the pay- 
ment by the latter to the judgmenti-debtors had not 
been certificd to Court by the fixed date, his decree 
became n mere waste paper afterwards and A was 
a. to execute his decree. [p. 864, col. 2; p. +65, 
col. 1. 

Sher Shah v. Sher Jang, 21 P, R. 1889, explained 
and distingnished. 


Miscellaneous second appeal from the 
decree of the District Judge, Gurdaspur, 
dated the 24th June 1915. 


Messrs. Oertel and Muhammad Hussain, for 
the Appellant. 


Messrs. Bhagwan Das and Duni Chand, for 
the Respondents. 

JUDGMENT.—In this case two rival 
pre-emptors, Fatteh Ali and Abul Fatteh, 
secured a decree for 


joint pre-emp- 
tion, the rights of Fatteh Ali being 
preferred to those of Abul Fatteh. It was 


laid down in the decree that on or before the 
15th March 1915 a sum of money fixed as the 
price to be paid should be paid by him into 
Court and in default his claim should stand 
dismissed, and that, if he does commit default, 
then Abul Fatteh’s claim is to come in and ke 
would have a period within which he must 
pay in the money and take possession. 


On the 5th March Fat eh Ali put in a receipt 
for the whole sum and asked th-t payment 
should be certified. The Court thereupon issued 
notice to the judgment-debtors to appear and 
declare whether they had received the money 
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or not. The date for hearing was fixed 
for 26th March 1915: but in consequence of 
notice not having been served fresh notices 
were issued for the 12th April. On the 31st 
March eleven of the judgment-debtors ap- 
peared and confirmed the receipt, and intimat- 
ed that two judgment-debtors were dead, 
and vouched for them. On the lzth April 
four more judgment-debtors appeared and con- 
firmed the receipt of the money, whereupon 
the Court gave an.order fer possession of the 
land, but immediately cancelled it, and then 
on the 28th April passed a lengthy order 
holding that: Fatteh Ali had not complied 
with the decree and that, therefore, Abul 
- Fatteh was entitled to exeente his decree. 
In the meantime on the 16th March Abul 
Fatteh had applied for exeenticn, and the 
order of 25th April decided both applica- 
_ tions. ‘ 

The lower Appellate Court took a different 
view of the law, holding that Sher Shah v. 
Sher Jang (1) was fully inpoint and that the 
presentation of-the receipt aforesaid on the 
5th of March 1915 was equivalent to paymeut 
‘into Court. It, therefore, accepted the appeal, 
declared that Fatteh Ali had fulfilled the 
conditions of the decree, and, inasmuch as 
Abul Fatteh had contested the matter, gave 
costs against Abul Fatteh, who has now come 
up to this Court with a second.appeal. 

In my opinion, though I do not agree 
entirely with the reasons given, the decision 
of the first Court was correct. It seems 
to me impossible to hold that Vatteh Ali 
complied with the terms of the decree. The 
ruling Sher Shah v. Sher Jang (1) is dis- 
tinguishable in several particulars. In con- 
nection wilh this matter there is no percep- 
tible difference between the Statute Law on 
the subject in force in 1889 and at the present 
time, though the phraseology has been altered 
a good deal. (Cf. section 214 of the Civil Pro- 
cedure Code, 1877 and 1882, and Order XX, 
rule 14, of the present Code.) In the original 
Act, IV of 1872, there was nothing about 
payment into Court at all. Section 18 said 
the decree shall specify the date on or before 
which this money shall be paid, but it did not 
say whére it shall be paid. This section, how- 
ever, was repealed by Act VIT of 1895, and 


(1) 21 P. R. 1889, 


‘payment into Court. 
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the rules in the Civil Procedure Code took its 
place. 

The distinction between the presentcase and 
that dealt with in the ruling of 1889 is two- 
fold. 


Firstly, in the earlier case the dispute was 
between a pre-emptor and a vendee and not 
betweeh rival pre-emptors. It might well be 
considered extremely pedantic, where none but 
the pre-emptor and the vendée were concern- 
ed, to hold that money had not been paid into 
Court when both the pre-emptor and the vendee 
had ‘certified in Court thatit had been paid. 
Here, however, the dispute is between rival 
pre-emptors, and it seems to me that Abul 
Fatteh is entitled to a very strict compliance 
by Fatteh Ali with the terms of the decree. 

Secondly, in the case of 1£89 everything 
necessary was done before due date, t. e., part of 
the money was paid in cashinto Court and as 
to the rest the decree-holder punt before the 
Court the receipt of the payee of that part, 
while the payee then and there admitted in 
Court that he had received the money. This 
obviously put the Court at onze into the posi- - 
tion of being able to issue a warrant for pos- 
session in favour of the decree-holder. 


The history of the present casé shows 
how different is the state of affairs here. 
I have already given'that history, and 
from it, it appears that ib was not until 
the 12th April 1915, at the soonest, that 
the Court was satished that the money 
had really been paid, This, of course, 
was long after the due date, and I do 
not think that the interpretation put by 
the Judges in 12829 upon the words 
“payment into Court’ can properly be 
made to cover a state of affairs like those 
in the present case. My own feeling has 
always been. that the ruling of 1&89 went 
too far in the way of relaxing the law, 
but at present I am quite willing to 
accept that ruling. It, however, appears 
to me to go no further than this, that 
action on the part of the pre-emptor and 
the vendee completed before the dus date 
and calculated to put the Court into a 
position to tissue an immediate warrant for 
possession may be taken as equivalent to 
In the present case 
Fatteh Ali did not take such action as 
this, On due date it was still uncertain 
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whether he was entitled to execution and, 
therefore, [ have no hesitation in saying 
that Fatteh Ali’s decree became a piece 
of waste paper on the 16th March 1915. 
Therefore, I must accept this appeal, 
set aside the judgment of the lower 
Appellate Court and restore the judgment 
of the Senior Subordinate Judge. Fatteh 
Ali will pay Abul Vatteh’s costs in all 
the three Courts. 


Appeal accepted. 


CALCUTTA HIGH COURT. 

ÅPPEAL FROM APPELLATE Decree No. 40 . 

or 1914. 
May 28, 1915. 

Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice N. R. Chatterjea. 
KRISHNA CHANDRA BAGDI AND OTEERS 
— Prarntiprs—APPELLANTS 
versus 
SATISH CHANDRA BANERJEE— 
Derenpant— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), Sch. HI, Art. 
3—Limitation, special, applicability of —Dispossession, 
necessity of. 

In applying the law of limitation prescribed by 
Article 8, Schedule 117, of the Bengal Tenancy Act 
the purpose and scope of the Act must not be lost 
sight of. [p. 366, col. 1.] 

To deprive a tenant of his right of suit as being 
barred by the special limitation of Article 3 of 
Schedule ITI of the Act, there must be a plain dis- 
possession within the meaning of the Article. [p. 
366, col. 2.] 

Appeal against the decree of the Subordi- 
nate Judge, Burdwan, dated the 27th of 
September 1913, reversing that of the 
Munsif, 2nd Court, Katwa, dated the 6th 
June 1912. 


FACTS appear from the following 
judgment of the iower Appellate Court:— 

“Tn this appeal the first question to be tried 
is whether the suit is barred by two years’ 
limitation under the Bengal Tenancy Act. 

The suit was for the declaration of the 
plaintiffs’ right to seven bighas of land, which 
‘was alleged to have been held within a jama 
of Rs. 9 by the plaintiffs as heirs of the 
recorded tenant Muchiram, and from which 
the plaintiffs were dispossessed by the defend- 
ants in Askar 1312, The plaintiffs also 


sued for possession. The defendants pleaded 
that in execution of a rent-decree the jama was 
sold and purchased by one Ram Chand Roy 
from whom the defendants purchased the 
same. They denied the plaintiffs’ right and 
possession and pleaded limitation. The lower 
Court deciding the issues raised in plaintiffs’ 
favour has decreed the suit. Hence this 
appeal by the defendant. 

The first question before me, as I have 
said, is limitation. 

It is admitted that the jama stood in 
the name of one Muchiram, The dukhilas 
produced by the plaintiff show that he 
paid rent up to 1308. It appears that he 
died in 1309 or thereafter. The plaintiff 
No. 1 is his son. It is alleged on the 
plaintiffs’ side that Muchiram had a brother 
named Bipra Das, who had a share in the 
jame and who was succeeded by hbis son 
Umesh, who is dead and the plaintiff No. 
2 is Umesh’s widow. 


It, however, appears that some time after 
Nuchiram’s death, the landlords sued for 
rentdae on this jama against one Jugal 
Mohini, who appears to be the daughter of 
Muochiram, and got a decree. It was in 
execution of this deeree that the jama was 
sold and purchased by one Tara Chand Roy, 
from whom defendant purchased the same. 
It is admitted by the plaintiffs that the 
defendant is in possession since the purchase 
in Ashar 1313. The defendant’s vendor 
was inducted (?) into the lands in suit by 
the landlords, either wrongly or rightly it 
does not matter. Therefore, though the 
landlords are not made parties in this suit, 
two years’ limitation under the Bengal 
Tenancy Actis applicable inthis case The 
law is clear and I need not discuss it. 

There are, however, certain facts to be 
noticed here. It appears that sometime 
after the said auction sale, the landlord’s 
gomasta, who gave evidence for the plaintiffs in 
this suit, colluded with the plaintiffs. So a 
rent “suit for this jama was brought (No. 
1119 of 1910) against the plaintiff No. 1 
and decreed ex parte and the decretal amount 
was paid by the plaintifs. | have said 
that this was due to the collusion of the 
gomasta, For Exhibit B shows that the rent 
of the period 1313 to 1816 was paid by 
the defendant; still for the rent of this 
period the suit aforesaid was brought, 
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This decree, badek, does not affect the 
case, 

It is also, Salonis that the first rent 
decree (in Suit No. 2095 of 1905) in execu- 
tion of which the jama was sold was 
brought by fractional co-sharers and against 
a wrong person, and as, by the sale in 
execution of this decree, the jama did not 
pass. It appears that in the first suit 
Devendra, Gobesh and Sripati were plaintiffs. 
In the second suit Devendra being dead, 
his heirs were plaintiffs. Gobesh is a plaintiff 
in the second suit also. Only in place of 
Sripati his minor brothers were added along 
with him, It thus appears that in this 
rent suit 16 annas co-sharer landlords were 
represented aud the suit was for the entire 
rent. Thus then this plea does not stand. 
If the suit, was a fraudulent one all the 
landlords were parties to the fraud and all 
of them helped to dispossess the plaintiffs. 

In this view of the case I hold that the 
suit is barred under two years’ limitation under 
the Bengal Tenancy Act. The plaintiffs’ suit 
must fail. 

Babu Hira Lal Sanyal, for the Appellants. 

Babu Hemendra Nath Sen, for the Respond- 
ent. 


JUDGMENT.—This suit has been decided 
adversely to the plaintiffs on the ground 
that it is barred: by what is commonly called 
the special law of limitation, that is, the law of 
limitation as prescribed by the Bengal 
Tenancy Act. It seems to be overlooked at 
times, in applying the provisions of that Act, 
that it is one to amend and consolidate 
certain enactments relating to landlord and 
tenant and that, as its preamble shows, what 
was regarded as expedient was to amend and 
consolidate certain enactments relating to 
landlord and tenant. 

Section 184 of the Act prescribes certain 
rales of limitation by a reference to the 
Schedule. But section 184 as also 
Chapter XVI, of which it is a part, is‘but a 
portion of this Code which governs the 
relations of landlord and tenant. In deter- 
mining what Article 3 of Schedule III of the 
Bengal Tenancy Act means, we must not 
leave ont of sight the purpose and scope of 
the Act. It was not the design of the Act, as 
I understand it, to deprive a tenant of the 
rights that he otherwise possesses against a 
third person between whom and himself 
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there was no relationship of landlord and 
tenant. It was only intended to deal with 
such rights as existed between landlord and 
tenant. 

Iam aware that very extended operation 
has been attributed to Article 3, in one case 
at any rate. But that is contrary to the 
general current of decisions and to the spirit 
of the Act. To deprive a tenant of his right 
of ‘suit there must be a plain dispossession 
within the meaning of Article 3 of the 
Schedule. Bearing in mind what it was that 
the Act did intend, in my opinion there is no 
justification here for saying that there was 
such a dispossession as the learned Sub- 
ordinate Judge in reversal of the Munsif 
has thought fit to find Therefore, his decree 
must be set aside and the case must go back 
to the lower Appellate Court, in order that it 
may there be determined on the merits apart 
from the special law of limitation which has 
no application. 

Costs will follow the result. 

Appeal allowed; Case remanded, 


PUNJAB CHIEF COURT. 
Seconp Civit Appeat No, 2332 or 1913. 
February 4, 1916. 

Present: Sir Donald Johnstone, Kr., Chief - 
Judge, and Mr, Justice Rattigan. 
RAMJI DAS AND OTHERS— Prainvirys— 
APPELLANTS . 
versus 
Musammat THAKAR DEVI AND OTHERS— 


DEFENDANTS RESPONDENTS. 

Appeal, second — Error in weighing evidence, whether 
mee procedure—Punjab Courts Act (III of 19.4), 
8. 4) (c 

A mere alleged error in weighing evidence is no 
ground for second appeal under section 41 (c) of the 
Punjab Courts Act. [p. 867, col. 1.] 


Second appeal from the decree of the 
Divisional Judge, Sialkot, dated the Jeti 
August 1913. 

Mr. Mul Raj, for the Appellants, 

Mr. Asquith, for the Respondents. 

JUDGMENT. 

Caer Justics.—The parties belong to the 
Acharaj caste and live in Pasrur, District 
Sialkot. The suit is by the two nephews of, 
one Billu deceased for cancellation of the 
adoption of Manohar Lal defendant No. 2 
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by a deed of adoption executed on 16th 
February 1912 by Musammat Thakar 
Devi defendant No. 1, widow of the 
said Billu, who had died nine months earlier. 
The learned District Judge held that the 
adoption by the widow was under Hindu 
Law invalid, inasmuch as it was not proved 
that the widow really had been given authority 
to adopt by her late husband. On appeal 
the learned Divisional Judge found that the 
express giving of authority by Billa on his 
death-bed was proved, and that Manohar Lal, 
being in no way barred by law from being 
adopted, the adoption by the widow was 
clearly valid. 

The suit having thus been dismissed, 
plaintiffs have come up here on second appeal 
and we have heard arguments. Itis admitted 
before us that clauses (a) and (b) of section 
41 of the Courts Act do not help plaintiffs 
to a second appeal in this case, as the ques- 
tion in dispute is not one of law or custom 
but merely of fact, 7. e., whether Billu, before 
he died, gave his widow authority to adopt 
or not. But plaintiffs invoke clause (e), 


urging that the lower Appellate Court has - 


ignored valuable evidence. In connection 
with this we lay it down that mere alleged 
error in weighing evidence is no ground | for 
second appeal, 

Relying on clause (c) the learned Pleader 
contends: — 


(i) That the oral aiden. as to Billu's 
being unconscious before death ani so unable 
to give authority to adopt was ignored. ` 

This contention does not much impress 
us. There were three witnesses on this 
point. The first says Billu was dying of 
plague and no one would go near him, and 
that witness stood outside and called to him 


bat got no answer. The second said 
he asked defendant No. 1 about her 
husband and she said he was behosh: this 


witness, though he stoutly asserts that Billu 
gave no authority to adopt, actually attested 
the adoption deed! ‘he third witness says 
he called ont consoling remarks to the 
patient from a distance and that no authori- 
ty to adopt was given. It is not surprising 


if the lower Appellate Court thought such 


testimony hardly worth noticing. 

(4) That Manohar Lal did not do kirya 
karm has been overlooked. This is sufficient- 
ly answered by the remark that Manohar 


INDIAN CASES. 


367 


Lal was not at that time adopted and so y 
not perform those ceremonies. The lower 
Appellate Court has noticed the matter. 

(iit) That the long delay in adoption has 
been overlooked. A feast had to be given 
and arrangements had to be made. We do 
not think this a vital matter. 

(iv) That the lower Appellate Court never 
noticed that in the deed the widow keeps the 
estate for herself for life, whereas in case of 
a real adoption the adoptee would at once be- 
come full owner. But there isa real adoption, 
though the widow, ignorant of the law, hag 
attempted by an addition to the deed to 
secure herself for life. Probably this addi- 
tion is really inoperative. It issaid Manohar 
Lal has sued for partition of the estate in his 
own name, 

. We can see no sufficient reason for inter- 
ference. Dismissed with costs. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
SPECIAL BENCH, 
MATRIMONIAL Rererenca Case No. 6 
or 1915. 

February 18, 1916. 

Present: —Mr. Justice Rattigan, Mr. Justice 
Scott-Smith and Mr. Justice Le Rossignol. 
R. J. MORTON— PETITIONER 
TETSUS 
N. M. MORTON — RESPONDENT. 

Divorce Act (IV of 1869), s» 3 (1), (£), (3), 10— 
Petition for dissolution of marriage—District Court, 
Jurisdiction of. 

Where in au ren for dissolution of marriage 
it appeared that the petitioner and his wife last lived 
and cohabited together at Bangalore, that the respond- 
ent did not reside and had not for many years resided, 
within the Ambala District and that at the time of 
the institution of proceedings sho was not residing 
at any place within the Punjab: 

Held, that having regard to the definitions of tho 
terms “High Court, ” “District Judge” and 
“District Court” in section 8 of the Divorce Act, the 
District Judge of Ambala had no jurisdiction to try 
and determine the case. [p. 368, col. 1.] 

Case referred by the District Judge, 
Ambala, with his No. 1180-G, dated the 4th 
August 1915. 

Mr. Dalip Singh, for the Petitioner. 

ORDER.—Mr. Dalip Singh (on behalf 
cf Mr, Bevan Petman) applies under section 
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17 of the Indian Divorce Act, 1869, for 
confirmation of the decree nisi, passed on the 
24th of July 1915 by the Districh Judge 
of Ambala, for the dissolution of the 
marriage of Richard John Morton petitioner, 
and Norah Mary Morton, respondent. 

It is unnecessary for us to discuss the 
facts of the case, as itis obvious upon the 
face of the proceedings that the District 
Judge had no jurisdiction to entertain the 
petition. It is stated in paragraph 2 of 
the petition ‘that the petitioner and his 
wife last lived and cohabited together at 
Bangalore, and it is clear from the record 
that the respondent does not reside, and, 
so far as we can see, has not for many years 
resided, within the District of Ambala. She 
appears to have been living at the time of 
the institution of the proceedings in Calcutta, 
and was certainly not residing, dwelling or 
present at any place within the Punjab. 

In the circumstances and having -regard 
to the definitions of the terms “High Court,” 
‘District Judge,” and “District Court? in 
section 3 of the Act, we must hold that the 
District Judge had no jurisdiction to try 
and determine the case. : 

Asa result we must decline to confirm 
the decree, which is accordingly set aside. 


Decree set aside. 


PATNA HIGH COURT. 
Seconp Civiu Appean No. 26 or 1916. 
June 6, 1916. 

Present:—My. Justice Sharfuddin and: 
Mr. Justice Roe. 
RAGHUNATH TEWARI AND AN- 
OYHER—J UDGMENT-DEBTORS——APPELLANTS 
VETEUS 
Musammat RADHESSOR KUAR—DECREE- 
HOLDER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
9, 13—Ewecution—Description of property in decree 
amplified in application for execution—Sale proclama- 
tion, terms of. , 

The decree-holder, being apprehensive that the 
description of property givon in the decree was 
not sufficient to identify it, gave an amplified des- 
cription of ib in the application for execution of 
decree: 

Held, that in such a case the proper course for 
the Court was to advertise for sale the right, title 
and interest of the judgment-debtors in the property 
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as described in the decree, and then onter for purposes 
of identification the description given by the decrec- 
holder in the application for execution in order that 
intending purchasers might have an idea of the 
value of the property. But this entry should be 
made as a foot-note and it shonld be made. clear that 
the additional information was furnished by the 
decree-holder. [p. 369, col. 1.] 


Appeal from a decision of the District 
Judge, Gaya, dated the 7th October 1915. 

Babus Jogesh Chandra De and Susil 
Chandra Mallik, for the Appellants: 

Mr. Sivanandan Rat, for the Respondent. 


JUDGMENT.—In this case the appellant 
before us is a judgment-debtor, who has 
been held liable to- pay maintenance to 
the respondent devree-holder in accordance 
with the terms of a Will. Ina jsuit upon 
this Will a decree was obtained by this 
lady, the respondent, declaving a charge 
upon certain properties described in her 
plaint. By this decree she obtained an 
order for sale of properties as described 
by her in her plaint as liable to the 
charge created by the sale. She now comes 
in execution of this decree and asks that 
these properties be put up for sale for 
the realisation of the debt due under her 
charge. She was apparently apprehensive 
that the description given in her, original 
plait was not sufficient to make it clear 
exactly what properties were being sold. 
She, therefore, in her application for execution 
amplified largely the details of the 
description of these properties, with the 
result that it was found by the learned 
Subordinate Judge that in several instances 
the properties as described in the decree 
made in her favour were not identifiable 
at all. The learned Subordinate. Judge 
was, however, satisfied that the remaining 
properties were clearly identifiable on the 
description giyen in the decree and that 
there would be no prejudice to the judg- 
ment-debtor by reason of the amplified 
description given by the decree-holder in 
her application for execution. He, therefore, 
ordered the properties to be advertised 
for sale under the description given by 
the decree-holder in her application for 
execution. This, I think, was not justified 
by any provision contained in Order XXI. 

The learned Subordinate Judge called to 
his assistance rule 18. But rule 18 
is applicable only to execution in decrees 
for money, not to decrees made upon a 
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charge or mortgage. The learned District 
Judge has explained that this section was 
quoted by the lower Court only as creating 
an analogy. He dismissed the appeal on 
the ground that Order XX, rule 9, allowed 
general descriptions to bə given in the 
decree, and that there was no reason why 
such a description should not be amplified 
in the application for execution. The judg- 
ment-debtors have again appealed. The 
proper course for the learned Subordinate 
Judge was, in my view, to make an 
enquiry and, if satisfied that the description 
given in the decree was sufficient to secure 
in due course identification of the property 
when the time came for delivery of 
possession, to proceed to sale. It was 
also open to him to refuse to proceed to 
sale .when the sale. was bound to ba 
futile by reason of the impossibility of 
identifying the property by the description 
given in the decree. But he had not 
arrived at the stage when an adjudication 
was required of what property would actually 
pass by the sale. His 
was to advertise for sale the right, tible 
and interest of the judgment-debtors in 
the property as described in the decrae 
ani then enter for purposes of identification 
the description given by the decres-holder 
in the application for execution, in order 
that intending purchasers might have an 
idea of the value of the property. But 
this entry should have been made as a 
foot-note and it should have baen made 
clear that these additional boundaries were 
not boundaries adjudicated by the Court 
bat only boundaries alleged by the holder 
of the decras, I would direct, therefore, 
that fresh sale proclamations be drawn up 
in these terms. The appeal is to this 
extent allowed. I would make no order 
as to costs, 
Appeal allowed, 
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LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Crvi Arpean No. 215 ov 1915. 
April 6, 1916. 

Present: —Mr. Justice Parlett 
MAUNG PO MYAING AND OTHERS — 

| PLAINTLEP3 — APPELLANTS 
versus 
M. M. P. L. PALANLAPPA—Derenpant— 


RESPONDENT. 

Civil Procedure Code (Act F of 19081), O. XXI, r. 2 
{(2)—Ezecution of decree—Petition by judyment-debtor 
setting forth full satisfaction —Order striking off emecu- 
tion application with consent of deciee-holder—Consent 
secured by mistake, effect of —Satisfaction petition, filing 
of after time—Fresh execution application, whether barred, 

A decree-holder having applied for execution of 
his decree, the judgment-debtor filed a petition in 
Court on 12th Novomber 1909, stating that the decree 
was fully satisfied by an adjustment mado by parties 
out of Court. The petition, however, was filed 
after the period of limitation prescribed for applica- 
tions for notice under Order KAT, rule 2, Civil Pro- 
cedure Code had expired. The execution application 
was dismissed by the Court with the consent of the 
decree-bolder. The decree-holder put in a fresh appli- 
cation for execution on 15th July 1914, after an inter- 
vening application which he allowed to ba dis- 
missed. ‘The judgment-debtor objected that it was 
barred by reason of the Court’s order on [2th Novem- 
ber 1903. The decree-holder contended that his consent 
to the order was given by mistake and that as the 
defendant’s petition was barred, the order of the 
Court, dated 12th November 1909, was a nullity: 

Held, (1) thatthe orderofthe Court on 12th Novem- 
bar 1909 was the record of an adjustment of tho decree 
certified to the Court, which could be recognized under 
oe aces rule 2 (2), Civil Procedare Code; [p. 370, 
col. 2. 

(2) that if the decree-holder made a mistake in 
giving his cousent to the order, it did not vitiate the 
order, though it was open to the decrec-holder to have 
moved the Court by way of review; [p. 370, col. 1.] 

(3) that, even if defendant’s application setting 
forth the adjustment was out of time, the order 
passed thereon was not a nullity and the only course 
left to the decree-holder was to have appealed 
against the order and a3 he failed to do so, the order 
became final. [p. 370, col. 2.] 


Mr, Shaw, for the Respondent. 

JUDGMENT.- On 20th June 1907 the 
M. L. R. M. Firm got a decree for Rs, 1,024-12 
and Rs. 119-8 costs against the appellants 
and Maung San Hlaw. Hxecution was taken 
out and San Hlaw paid up Rs. 290 and in exe- 
cution for the balance Maung Tun Nyein was 
on 4th October 1907 committed to jail. He 
was released on 16th Dacember 1907 on the 
request of the decree-holder, who stated that 
his relatives had promised to pay up the 
balance of the decretal amount. On 20th 
May 1905, a deed was executed whereby 
certain properties were transferred to the 
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deeree-holder in full satisfaction of certain 
decrees against Maung San Hlaw, Maung 
Kyauk Lon and Maung Tun Nyein. 

On the 18th September 1909, the decree- 
holder, through his Pleader Maung Po The, 
applied for further execution against Maung 
Tun-Nyein, who on 12th November 1909 filed 
a petition, accompanied by a copy of the deed 
referred to above and stating that the decree 
sought to be executed had been fully satisfied 
by the deed. The Sub-Divisional Judge re- 
ecrded the following order: — 

“Case called. Maung Po The for applicant. 
Judgment-debtor Tun Nyein appears and 
states that he had discharged ihe debt. It 
must be a mistake on the part of the decree- 
holder as there are three judgment-debtors 
in the case. 


Maung Po The. Case closed.” 


The next applisation for execution was on 


5th August 1911, but notice was not then 
served on Tun Nyein. On löth July 1914 
M. M. P. L. Palaniappa Chetty filed an 
application for execution against Maung 
Tun Nyein, though the record doesnot show 
how he had any right to execute a decree in 
favour of M: L. R. M. Firm. The Sab- 
Divisional Court held that the order of 12th 
“November 1909 precluded any further execu- 
tion of the decree against Maung Tun Nyein, 
and dismissed the application. On appeal 
the Divisional Court reversed this decision, 
holding that there had been no adjustment 
certified to or recorded by’the Court which 
could be recognized under Order XXI, 
rule 2 (2). / 


Maung Po Myaing, Maung Kyauk Lon and . 


Maung Tun Nyein appeal, but the two first 
named appear to be unnecessary parties and 
their appeal must be dismissed. 

In the case of Tun Nyein the question is 
whether the order of 12th November 1909 
is the record of an adjustment of the decree 
certified to the Court, which can be recogniz- 
ed under the rule referred to above. That 
order was made, not only with the 
consent, but ab the request of the decree- 
holder’s Pleader. If the latter made a mist .ke 
in admitting that the deed of 20th May 1908 
covered the decree then sought to be executed, 
that might have been a matter for an appli- 
cation for review. 


of 12th 
within the 


It is true that the application 
November 1909 was not- made 
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period of limitation for applications for notice 
under Order XXI, rule 2 (2); but that, if 
not cured by the decree-holder’s -Pleader’s 
consent, could have been made a ground of 
appeal against the order of 12th November 
1909. The decree-holder took neither course 
and whether the order is right ‘or wrong, ib 
bas become final and cannot be treated as 
a nullity. That it amounts to the record of: 
an adjustment of the decree certified to the 
Court under Order XXI, rule 2, is, in my 
opinion, clear. The decree cannot be-further 
executed against Maung Tun Nyein. His 
appeal is allowed with costs in all Courts. 
Appeal allowed. 





PATNA HIGH COURT. 
Fras CivIL Appeat No. 469 or 1914, 
June 14, 1916, 

Present: —My. Justice Atkinson and 
Mr. Justice Jwala Prasad. > 
MUKUNDA LAL CHAKRABARTY— 
PLAINTIFF -- APPELLANT 

versus. : 

JOGESH CHANDRA CHAKRABARTY 

AND OTHERS— DEFENDANTS —RESPONDENTS. 

Hindu Diw - Partition, swit for —Omission to specify 
some of the joint properties in plaint, effect of — 
Amendiment—Civil Procedure Code (Act V of 1903), s. 
153, O. VI, r. 17. 

Tho plaint in a suib for partition of the pro- 
perties of a joint Hindu family should set forth 
all the properties of the family. Should any, 
however, be omitted by inadvertauco or mistake, 
the suit should not bo dismissed but the plaint 
allowed to be amended by supplying the omission. 
Fp. 871, col. 2.3 

Srimohan Thakur v. Macgregor, 28 O. 769, followed. 

Jogendra Nath Mukerji v. Sugobundhe Mukerji, 
14 C. 122; Jogendra Nath Rai v. Baldeo Das,'35 O. 961; 
6 C. L. J. 735; 12 ©. W. N. 127, referred to, = 

The widest power of amendment is given, not 
only to the original but also to the Appellate Court to 
enable the Court to try all matters properly in dis- 
pute ue the parties. [p. 371, col. 2; p. 372, cols. 
1&2. 

Appeal from a deci:ion of the Additional 
Subordinate Judge, Manbhum, dated the 
27th July 1914, 

Mr. Lal Mohan Gangult, for the Appellant. 

Messrs. Naresh Chandra Sinha and Gour 
Chandra Pal, for the Respondents, 


JUDGMENT, ; 
JWALA Prasad, J.—This appeal arises out 
of a suit for partition of moveable and 


immoveable property. alleged to: belong 
jomtly to the plaintiff and the defend- 
ants. The plaintif is the uncle of 
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the defendants. The property sought to be 
partitioned consists of a number of moveable 
and immoveable properties, the details of 
“which are set forth in the schedules attached 
to the plaint. The defendants in their written 
statement took objection to'the suit being 
maintained in the present form, inasmuch 
as all the joint properties of the family were 
not included in theschedule attached to the 
plaint. The defendants at that stage did not 
disclese the names or the nature of the pro- 
perties said to have been omitted by the 
plaintiff. Apart from this objection the 
defendants also claim that most of the 
properties included in the schedule to the 
plaint were the self-acquired properties of 
their father, and tbat the plaintiff had no 
right to have the said properties partitioned. 
The learned Subordinate Judge in the Court 
below upon the pleadings of the parties 
framed the following issues for its determina- 
tion: 

No. 1. Is the suit maintainable in 
present form? 


No. 2. Did the plaintiff and the defend- 
ants live in joint mess, and are the pro- 
perties described in the plaint joint properties 
of the parties? 

No. 3, To what 

~ plaintiff entitled ? 


After evidence was given by the parties, 
the Court, by its judgment dated the 27th 
July 1914, dismissed the suit, solely upon the 
ground that the plaintiff had omitted five 
properties, two of which were immoveable and 
three moveable, from the list of joint proper- 
ties attached to the plaint for partition. 
The learned Additional Subordinate Judge did 
not, however, try the other issues Nos. 2 and 
3. The plaintif has appealed and seeks to 
have tbe order of the Subordinate Judge 
reversed and also asks to be permitted to 
amend his plaint in such a manner as to 
include’ the properties that were omitted 
from the plaint originally, and which were 
found by the learned Subordinate -Judge to 
be the joint property of the family, and to 
allow the original suit to proceed to final 
determination. 

The learned Subordinate Judge was of 
opinion that the action brought by the plaint- 
iff was not maintainable by reason of the 
omission of the specified properties from the 
suit and that as a consequence the suit must 


its 


relief, if any, is the 
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necessarily be dismissed; and that the 
plaintiff must institute a fresh suit including 
all the joint family property, if he desires to 
proceed and enforce a partition of the joint 
property. The learned Subordinate Judge 
relied upon the rulings quoted in the cases of 
Jogendra Nath Mukerji v. Jugobundhu Muker- 
ji (1) and Jogendra Nath Rai v. Baldev Das (2) 
It is true that in 
a suit for partition of joint family property by 
a Hindu, all the properties must be included 
in the action, and the reason for this pro- 
position is, to save the parties from multi- 
plicity of proceedings. On the other hand, 
if by inadvertance, mistake or fraud of any 
of the parties, some of the joint properties are 
not partitioned by the institution of the original 
suit, there will be no bar after the partition 
to have the properties, excluded at the first 
partition, divided when the mistake or fraud 
is discovered, All that is required in a suit 
for partition is that all the properties that 
are known to be joint family properties at the 
time the suit for partition is instituted, must 
be included in the action for partition. But 
the question here is, whether or not the suit 
should have been dismissed, or the Court 
should have allowed the amendment of the 
plaint, suo motu orat the instance of the 
parties, so that the partition might be 
effected in this action; and that the plaintiff 
should not be forced unnecessarily to bring 
another action for the same relief, and thus 
to cause the same evidence, if not more, to 
be given at the second hearing, and delay 
the separate enjoyment of the properties by 
the parties according to their shares. Ina 
case like the present one ib was, I think, 
the obvious duty of the Court to have 
“allowed the amendment of the plaint and as 
amended to allow the action to proceed, in- 
eluding all the properties that were found 
to be joint family properties. Such power 
of amendment is vested in the Court by 
the provisions of section 153 of the Code of 
Civil Procedure coupled with Order VI, rule 
17. The latter rnle enables the Court to 
allow either party to alter or amend his 
pleadings at any stage on such terms as 
may be just, whereas section 153 empowers 
the Court to make itself all necessary 
amendments for the purpose of determining 


(1) 14C. 122, 
` (2) 35 C. 961; 6 O. L. J. 735; 12 0. W. N. 127, 
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the real questions or issues raised in the 
action. This power is vested both in the 
original as well as in the Appellate Court. 
This view was taken in the case of Srimohan 
Thakur v. Macgregor (3). I entirely concur 
with the view taken in that case, and I think 
that the learned Subordinate Judge should 
have allowed the amendment and proceeded 
to try the other issues in the case. It is not 
denied by the learned Vakil for the respond- 
ent that the Court had power to amend the 
plaintand that it would not have been improper 
to have done so in this case. His only objec- 
tion to the amendment of the plaint is, that the 
respondent will be very much prejudiced if 
the plaint is allowed to be amended at this 
stage, when all the evidence has been given, 
whereas, if the suit is dismissed and a 
fresh suit is brought, be would be in 
a better position, 
ablé to adduce fresh or additional evi- 
dence. I do not think that there is any 
substance in the contention of the learned 
Vakil for the respondent, or in the grievance 
that he complains of. The lower Court has 
only tried issue No. 1 and has dismissed the 
suit on the preliminary ground. The trial 
of the other issues, on the case being re- 
manded, will proceed and the defendants will 
certainly be able to make any submission as 
regards those issues that they consider 
proper. We think, therefore, that the decree 
of the Subordinate Judge, as it stands, must 
be set aside and the case remanded to the 
lower Court to try the issues that were left 
by it undetermined, and to commence the 
inquiry atthe stage at which is terminated 
by the order of the 27th of July 1914 on 
the plaint as amended, by the inclusion of the 
five denominations of properties that have 
been found by the learned Court below to be 
joint family properties. 


Now, it remains to consider the terms 
upon which this order of remand must be 
made. It was entirely the fault of the 
plaintiff not having included all the proper- 
ties in the suit for partition. The defendant- 
respondent was put to great expense and 
inconvenience in the lower Court in having 
to prove that the properties omitted from 
the plaint were joint properties, and I think 
that he is entitled to costs for all the 
trouble and expense he had to incur on 

(3) 28 C. 769. 
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account of his having to prove that the 
properties were joint. We assess these costs 
in the lower Court at a sum of Rs. 100. He 
is further entitled to the costs of this 
appeal, which again will ba assessed at 
another Rs 100. The order of the Sub- 
ordinate Judge is set aside, and the case 
remanded, on condition that the plaintiff- 


. appellant pays to the defendant-respondent 


the sum of Rs. 200 as costs bothin the 
Tower Court and of this appeal. 

ATKINSON, J.—I agree in the main with 
the views expressed by my learned brother. 
I only want to say one word on the legal 
aspect of the. case. The learned Judge 
decided this case on the basis, that if a 
plaintif in an action for partition of joint 
Hindu properties omits to include any item 
of the joint property in his list or in his 
schedule to his plaint, that then, per se, the 
action must be dismissed, and that no right 
of amendment exists, either in the Primary 
Court or in this Court, which would enable 
the error to be corrected and the action pro- 
ceeded with in the ordinary way, and he 
relies upon the case reported as Jogendra Nath 
Mukerji v Jugobundhu Mukerji (1).in support 
of that view. In my opinion the widest power 
of amendment is given, not only to the 
Primary Court but to this Court, which en- 
ables the Court to try all matters properly 
in dispute between the parties. I think it 
would bea manifest injustice if the power 
of amendment did not exist in a'case such 
as the present one. No doubt, the plaintiff 
must make compensation for the error. To 
avoid multiplicity of suits the law has 
endowed all Courts in all countries with 
just and most ample powers of amendment, 
and, in my opinion, this case is one in which 
the power of amendment should have been 
exercised by the learned Judge: In this 
view we are fortified by the decisions which 
have been cited, and by the admission made 
by the learned Vakil for the respondent on 
appeal, to the effect that he did not dispute 
that the right of amendment existed, not 
only in the lower Court, but also in this 
Court. 


Accordingly we shall remit this case, sub- 
ject to the amendment that the plaintiff be 
allowed to ineludein his schedule to the 
plaint of the joint properties the five denomi- 
nations of properties omitted therefrom, as 
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found by the Judge. The ease will be 
remanded and will proceed before the learned 
Judge as tf be had proceeded with the trial 
on the 27th of July. I agree with my learned 
brother as to the question of costs. 

Should any other property be discovered to 
be joint, Court will be at liberty to include 
itin the plaint for partition. 


Appeal allowed; Case remanded, 


LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Civic Appeats Nos, 205 AND 
233 or 1915. 

July 3, 1916. 

Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey. 


In No. 205 . i 
MAUNG PO TH—Derennant—APPELLANT 
VErsSusS 
MAUNG SHWE KO—-PLAINTIFE— 
RESPONDENT. 


. Ix No. 233 
MAUNG SHWE KO—Ptaintirr— 
APPELLANT 
VETSUS 


MAUNG PO TE—DEFENDANT—RESPONDENT. 

Vendor and purchaser— Contract, breach of —Agree- 
ment ta sell. property—Non-purchase by buyer within 
time specified-——Vendor’s failure to offer title-deeds for 
inspection—Covenant against incumbrance—Duty of 
purchaser- Auction sale without advertisement at place 
where property situate—Damages, assessment of— 
Receipt of payment of mortgage amount—Registration— 
Registration Act (XVI of 1908), s.17—Transfer of Pro- 
perty Act (IV of 1882), s. 65, sub-ss, (1) and (5). 

A breach for the purchase of a property, within a 
specified time, cannot be justified on the ground 
that the vendor did not offer the title-deeds for 
nspection. [p. 374, col. 1.] 

The words ‘on his request’ in clause (b) of sub- 
section | of section 65 of the Transfer of Property 
Act, make it the duty of the seller to produce his 
documents of title for examination by the buyer only 
when the latter asks for them; if the buyer does not 
ask for them within the time fixed for the completion 
of the contract, he is not excused from the con- 
sequences of his failure to fulfil it by the plaintiff 
not having offered to show his documents of title. 
{p. 374, col. 1.] 

A receipt of repayment of the mortgage money in 
fall stating that the mortgage-deed is, therefore, 
returned, need not be registered as it does not onthe 
face of it purport to extinguish the mortgage, such a 
document being exempted under clause 11 of sub- 
section 2 of section 17 of the Registration Act. [p. 874, 
col. 2 | 4 
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If a buyer acquires knowledge of any mortgages 
subsisting on the land contracted to be sold free from 
incumbrances, all that is open to him under clause 
(b) of sub-section (5) of section 55 of the Transfer of 
Property Act is to retain out of the purchase-money 
the amount due to the mortgagee; non-production of 
the registered release-deed does not absolve the 
buyer from liability for damages for vefusal to 
purchase, [p. 374, col. 2.] 

Ayesha Bee v. Somasundram Iyer, 11 Bur. L, R. 
257 and Compton v. Bagley, (1892) 1 Ch. D. 313; 61 L, 
J. Oh. 118; 65 L. T. 706, referred to. 

A. seller, who puts up the property for sale on 
refusal by the party who contracted to purchase it, is 
bound to advertise the sale in the place where the 
property is situate. If the advertisement is in- 
adequate, the buyer cannot be held liable for the 
difference between the contract price and the 
inadequate price realised at such sale, [p. 374, col, 2.] 


Mr. E. A. Villa, for the Appellant. 
Mr. J. R. Das (with him Mr. S. M. Bose), 
for the Respondent. 


JUDGMENT. 


Fox, ©. J—By a document dated the 1st 
October 1913, the defendant agreed to buy 
from the plaintiff some houses and the site 
on which they stood for Rs. 6,000. Rs. 250 
was paid as earnest money. The sale was to 
be completed before the 17th November 
following. The only step taken by either 
party towards fulfilment of the contract 
before that date was the sending of a letter 
by the plaintiff’s lawyers to the defendant 
on the 14th November calling on him to 
complete the contract on or before the date 
mentioned in it. 

On the 2lst November the plaintiff's 
lawyers again wrote to the defendant to the 
effect that as he had broken the contract the 
land would be put up to auction after 15 days, 
unless the matter was settled within that 
time, and the defendant would be held 
responsible for any loss which the plaintiff 
might incur. 

On the 26th November the defendant’s 
lawyers wrote taking up the line that the 
plaintiff had failed to furnish proof of a clear 
title to the property, and that he had 
not given inspection of his title-deeds and 
that he had suffered no loss and waa not 
entitled to any damages beyond the expenses 
he had incurred. 

The property was situate in Insein Town. 
The plaintiff had the property sold by auction 
in Rangoon after it had been advertised for 
sale in various newspapers during the course 
ofa month, The proposed auction sale wag 
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not advertised in Insein itself either by 
placard on the house or otherwise. It was 
sold on the 14th January 1914 and fetched 
Rs, 1,500 only, and from this Rs. 100 was 
‘deducted by the auctioneers for the cost of 
‘advertising and their commission so that the 
“plaintiff realised Rs. 1,400 only. He sued 
the defendant for the Rs. 6,000 purchase- 
money plus Rs. 135 expenses incurred less 
Rs. 1,750, made up of the Rs. 250 earnest 
money and Rs. 1,500 the price realised at 
‘the auction sale. The purchaser at that 
-sale was a connection of the plaintiff’s, and he 
re-sold the land within a few days for 
Rs, 4,300. The District Court gave the 
plaintiff a decree for the amount he claimed. 
The Divisional Judge thought that a fair 
valuation of the property at the time would 
be Rs. 4,000 and assessed the plaintiffs 
damages at Rs. 2,000 from which he deducted 
the Rs. 250 earnest money, and gave the 
plaintiff a decree for Rs. 1,750. Both parties 
appeal. The defendant urges that he was 
justified in refusing to pay the balance of the 
‘purchase-money, because it was plaintiff’s 
‘duty to hand him the title-deeds of the 
property for preparation of the deed of sale 
and transfer, and he had never done this or 
offered to do it. 

This contention is based on some remarks 
in my judgment in Ayesha Bee v. Soma- 
sundram Iyer (1) which referred to the 
English system of conveyancing, the working 
of which ean be gathered from Comgton v. 
“Bagley (2). I regret that in my judgment 
in the case I have mentioned I overlooked 
the words “on his request” in clause (b) of 
sub-section 4 of section 55 of the Transfer 
of Property Act, and that the Act makes it 
the duty of the seller to produce his doeu- 
ments of title for examination by the buyer 
only when the latter asks for them. The 
defendant in the present case did not do this 
_ within the period fixed for the completion of 
‘the contract, consequently he was not excused 
from the consequences of his failure to fulfil 
it by the plaintiff not having offered to show 
his documents of title. 


The next ground on which the defendant 


seeks to be free from such consequences is 


(1) 11 Bur. L. R. 257. 
(2) (1892) 1 Ch. D. 318; 61 L. J. Ch. 118; 65 L. T. 
, 106, 


INDIAN CASES, 


., [1916 


that the plaintiff could not show a clear 


title or, in other words, a title , free -from 


incumbrances. The contract of sale implied 
that the seller was selling the property free 
from incumbrances. Among the documents 
of title produced at the trial of the suit were 
three ‘mortgages made by the plaintiff. The 
first is an English mortgage, the others are 
simple mortgages. z 

The English mortgage bears no endorsement 
acknowledging the repaymert of the mortgage- 
money. The second beare such an acknow- 
ledgment, but it purports to be signed by an 
attorney of the mortgagee. The third 
has an endorsement of repayment in full, 
and there is also a separate receipt pur- 
porting to be signed by the mortgagee. ` 
It states that the amount due on the mort- 
gage having been received in full the 
mortgagor returns the deed. It is argued 
that this receipt not being registered was 
inadmissible-in evidence, but.as it. does not 
on its face purport to extinguish the mort- 
gage registration was not necessary, such a 
document being exempted nnder clause 11 of 
sub-section 2 of section 17 of the Registration 
Act. No question as to any of'the mort- 
gages being still outstanding was raised before 
the suit was filed. If the defendant knew 
of any of them before the date for completion 
of the contract, all that was open to him under 
‘elanse (b) of sub-section 5 of section 55 of 
the Transfer of Property Act was to retain out 
of the purchase-money the amount Gif any) 
due to any mortgagee. The inability of the 
mortgagee to produce registered releases of 
the mortgages did uot absolve the defendant 
from liability for damages for breil of the 
contract. 


As regards the damages, the method of ` 
sale in Rangoon of property at Insein without 
giving any notice of the sale at the latter place 
was aninadequate method ofattracting possible 
purchasers of house property in a Burmese 
quarter, and the defendant cannot be held 
liable for the difference between the contract 


-price and the very inadequate price realised 


at such a sale. If the land was sold within 
a few days of the auction sale for Rs. 4,300, 
the value of the property must prima facie 
have been the same amount at the time of 
the auction sale. There does not appear to be 
any adequate reason for concluding that it 
was less by Rs. 300 at that time, . 
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' The proper assessment of damages works 
out as follows:— 

Difference between the contract price 
Rs. 6,000 and Rs. 4,300 =Rs. 1,700. Add Rs. 100 
for expenses charged by the auctioneers. Total 

“Rs, 1,800. Deduct Rs. 250, making Rs. 1,550 
‘fox which the decree should be. The Divi- 
‘signal Court’s decree is altered accordingly. 

The defendant gains only a trifle. He 

‘must pay the plaintiffs costs in Appeal 
"No. 205. The plaintiff loses on his appeal: 
-he must pay the defendant’s costs in Appeal 
No. 233. 

aa J.—I concur., 


Decree modified. 


e à pan 


PATNA HIGH COURT. 
t Specoonp Civic Appuar No. 2419 ov 1915. 
i July 6, 1916. 
Present:— Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. . 
Babu BISHUN PERKASH NARAIN 


hi SINGA AND ANOTILER— DEFENDANTS 
' — APPELLANTS 
bh versus 


“ MUHAMMAD SADIQUE ano axornsr— 

> PLSINTIPFS— RESPONDENTS. 

: Limitation Act (IX of 1908), <. £0 —Entry of pryment 
‘Signature of party—Contract Act (IX of 1872), ss. 
60, 61.—Appropriation of payments by Court. 

Tn order to save limitation under section 20 of the 
-Limitation Act the person who made the payment 
` should be the person who should sign the writing as 
< evidence of payment. [p 576, col. 1: p. 377, cal. 1] 

Mukhi Taji Rahmuttalla v. Coverji Bhuja, 23 O. 
? £46 (F. B ), applied ` 
© W the debtor does not appropriate payments of 

debt, then the creditor may appropriate such _ pay- 
-monts to any particular debt or to any particular 
portion of a running account, But if neither party 
appropriates, the Court is entitled under section 61 
-of the Contract Act to declare that such payment 
-shall be appropriated in discharge of the debts in 
s order of time. [p. 376, col. 1.] l 
|> Cory Brothers 4: Co. Lid. v. Owners of the Turkish 
“Steamship “Macca,” (1897) A. C. £86; 66 L. J. P. 86; 
46 L. T. 579; 45 W. R. 667, roferred to. 

i Mr. Harnarain Prasad, for the Appellants. 

Messrs. Fakhruddin, Krishna Sahay, Amir 
: Husstan and Baidya Nath Narain Singh, for 


“the Respondents. - 
ni i JUDGMENT. 
Aaxixsox, J.— This action is bronght by 
“the plaintiff to recovera sum of money 
alleged to be due for the payment of goods 
-sold . by the plaintiff to the defendants 
“between the years 1908 and January 1914 
‘The defendant filed a written statement but 


never appeared before the Court of the 
Subordinate Judge. A decree was passed 
against him ev parte. On appeal at the 
instance of the defendant, he raised for 
the first time the question of the statnte of 
Limitation. He had not, in his written state- 
ment, expressly pleaded that the action in 
whole or in part was barred by limitation, 
although one might imply from the words 
used inthe written statement an expression 
of intention to show that the debt was 
barred. But the Statute was not expressly 
pleaded. On appeal he expressly raised the 
question of limitation, and the Judge decided 
the case on that basis. 

Now the facts are 
lows :— 

The plaintiff sold goods to the defendant, 
and on foot of the account for the goods 
sold payments were made from time to time 
.by the defendant. When the payments were 
made, there was no expression of intention as 
to what particular part of the account .or 
item of the account the paymentso made 
was to beadded orappropriated to. The pay- 
ments that were made on account vary in 
amounts through different years; in February 
1909 Rs. 2%, on the 2Iist March 1910 
Rs. 200 on the 23th November 1910 
R=. 1,000, ‘ani so on. During the sub- 
sequent period from March 1911 to 
January J914, Rs. 3,115 in all were 


very shortly aś fol- 


paid by various part payments on fvot of the 


general account. 

The appellant’s first point is, that under 
the provisions of section 20 of the Limita- 
tion Act, these part payments cannot be 
relied upon to take the case out of the 
operation of the Statute of Limitat‘onr, and 
thal thus the debt dueas calculated on 
the 4th March 1911 . would have’ been 
barred before the institution of this suit, 
which was instituted on the 4th March 
1914, And the defendant says, “although 
I made payments, I am not bound, because it 
is not shown that the person who made the 
payments wrote in his own handwriting 
the acknowledgment of the payment so made 
by him, within the proviso of section 20 in 
the Limitation Act.” 


The facts appear to be, as stated in the 
uncontradicted evidence of the plaintiff, 
that the defendant made the payments 
alleged from time to timeand that the 
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entries of the payments that are in writing 
in the books of the plaintiff were made by 
the defendant’s agent or mukhtear, and are 
in his handwriting. But it does not 
appear to be consistent with the evidence 
that the payment that was made was by the 
person who made the entry in the plaintiff’s 
ledger. It is quite clear that the Statute 
requires that the person who made the 
payment sheuld be the person who should 
sign the writing as evidence of the payment. 
We think that the law laid down in 
the Full Bench case reported as Mukhi Haji 
Rahmuttulla v. Coverji Bhuja (1) correctly 
interprets the legal construction to be given 
to section 20, 

Thus, in this case we are satisfied 
that there was no writing by the person 
who made the payment, that is, by the 
defendant in this case, to satisfy the 
requirements of section 20. In that aspect 
of the case the debt due on the 4th March 
would apparently be Statute barred. 

Mr. Fakhruddin, on behalf of the plaintiff, 
urges that his client has a right, under 
section 6C of the Contract Act, to appro- 
priate the payments that were made to the 
earlier debts, even though those debts might 
be Statute barred. [ think, when you come to 
read sections 60 and 61 of the Contract Act, 
a very simple code of procedure is provided 
for, analogous in all particulars to the law 
of appropriation that prevails in England. 
Ifthe debtor does not appropriate, and he 
has the first right, then the creditor may 
appropriates, and he may appropriate to any 
particular debt or to any particular portion 
of a running account. Butif neither party 
appropriates, section 61 is an enabling section, 
which entitles the Court to declare that 
such payments shall be appropriuted in 
discharge of the debts in order of time. 

Tonly refer to the case of Cory Brothers § Co., 
Ltd. v. Owners of the Turkish Steamship “Mecca” 
(2), for the purpose of showing thatthe law there 
laid downisin conformity in every respect 
with the enactments contained in sections 60 
and 61 of the Indian Contract Act. Here in 
this case, 
account; payments were made extending 
over the entire period of that account from 
its inceptionto its end; and the question that 

(1) 28 0. 546 (F. BJ), 


(2) (1897) A. O. 286; 66 L, J. P. S6; 76 L. T. £79; 45 
W. R. 667. 


there was undoubtedly a running- 


arises now is, where neither party had made 
an esprers appropriation, whether we are to 
imply that the payments made shall be applied 
in discharge in the order of date in which the 
debts were contracted. We think that the 
plaintiff is so entitled, and [ desire to refer 
to the case of Hooper v. Keay (3), to 
the decision of Mr. Justice Blackburn where 
he says: “The general rule is, that the party 
who pays the money has a right to apply that 
payment as he thinks fit. If there are 
several debts due from him, he has a right 
to say to which of those debts the payment 
shall be applied. If he does not make a 
specific application at the time of payment, 
then the right of application generally de- 
volves on the party which receives the money. 
But there is a third rule, viz., that where one 
of several partners dies, and the partnership 
is in debt, and the surviving partners continue 
their dealings with a particular creditor, and 
the latter joins the transactions of the old 
and new firms in one entire account, then 
the payments made from time to time by 
the surviving partners must be applied to the 
old debt. In the present case the plaintiffs 
have blended the two accounts, and sent it 
in to Keay, striking a balance on the whole; 
consequently the subsequent payments of £10 
and £28, which were made by the defendant 
Keay without appropriation by him, should 
be applied to the different items on the debit 
side of ihe account in order of date; and it 
follows that the whole of Draper’s. debt is 
paid off, and he is entitled to keep his 
verdict on the plea of payment.” 

Now, in this case, we think that the ar- 
gument put forward for the plaintiff is 
right; there having been no express appro- 
priation, all the payments that were made 
are to be applied in the order in which 
ihe debts were contracted. Section 61 directly 
supports that view. 

Accordingly in the view we take we shall 
reverse the decision of the learned Judge. We 
allow the appeal and vary the judgment, 
and allow the plaintiff to have judgment 
for the sum of Rs. 2,820 without interest. 
The respondents are entitled to the costs of 
this appeal and to their costs in all the 
Courts below. 

JWALA Prasap, J.— I entirely concur with 
my learned brother both in point of law 
and facts. The plaintiff is entitled to the 

(3. (175) QB, D. 178; 84 I T. 574; 24 W. R. 486, 
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price of the goods supplied to the defendant 
from March 1911 to the date of the suit. 
The payments made by the defendant during 
this period shall, under section 61 of the 
Contract Act, be appropriated towards the 
discharge of the debts antecedent to March 
1911. The balance of any debt that may 
be due to the plaintiff prior to March 1911 
is barred by limitation and is not saved 
by part payments from time to time of the 
debt, as the entries thereof are not in the 
handwriting of the person who made the 
payments, as required by the proviso to 
section 20 of the Limitation Act. 
Decree modified. 





PUNJAB CHIEF COURT. 
Secono Civin Appuan No. 3024 or 1915. 
February 16, 1916. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Shah Din. 

ABDUL SAMAD—Puaintive— ÅP?ELLANT 
VETSUE 
MUNICIPAL COMMITEE or DELHI — 


DEFENDANT -- RESPONDENT. 

Punjab Municipal Act (ILI of 1911), ss. 159 (3) (i, 
(iii), 198, 195—Sanction conditional on’ leaving some 
land vacant-——Condition, propriety of —Question whether 
Municipal Committee acted bona fide, if of fact— 
Appeal, second. 

Tho plaintiff’s application for leave to build a two- 
storied house was sanctioned by the Municipal Com- 
mittee, subject to the condition that ho must leave 
vacant seven feet of his land towards the west. It 
appeared that there was already an open space, about 
5 feet 4 inches in width, on the west and the condi- 
tion meant that he should not build within 2 feet of 
this open space. Plaintiff having built his house in 
contravention of this condition, the Municipal Com. 
mittee served him with a notice under section 195 of 
the Punjab Municipal Act, calling upon him to 
demolish the upper storey of his building. Plaintiff 
then bronght suit for an injunction restraining the 
Committee from interfering with the upper storey 
of his house: 

Held, (1) that the question whether the Committee 
acted in good faith or mala fide in imposing the 
condition on which alone it granted sanction to 
plaintiff to build a two-storied house, was one of fact 
and having already been decided adversely to 
plaintiff by the Courts below could not be re-opened 
in second appeal; [p. 877, col. 2.] 

(2) that prima facie there was nothing illegal, 
wanton, capricious or oppressive in a condition such 
as this, which was aimed at restraining the building 
of erections consisting of more than one storey along- 
side a narrow open space, but was on the contrary 
eminently reasonable and conducive to sanitation, 
free circulation of sir and ventilation within the 
meaning and for the purposes of section 1&9 (3) (i) 
and (iit) of the Punjab Municipal Act, read with sev- 

: tion 183 thereof; [p. 378, col. 1.) 


(3) that the Court was not concerned with the 
fact that compliance with the notice would entail heavy 
loss upon the plaintiff, who haying acted defiantly 
and with his eyes open must bear the loss, [p. 378, 
col, 2.] 

Second appeal from the decree of the Dis- 
trict Judge, Delhi, dated the 5th August 
1915. i 

Rai Sahib Lala Moti Sagar, for the åp- 
pellant. ' 

Mr. Santanam, for the Respondent. 


JUDGMENT. 

Rattiean, J.—This is a second appeal 
from the decree of the District Judge, Delhi, 
dated 5th August 1915, and the sole question 
before us is whether the plaintiff was justi- 
fied in building in contravention of the condi- 
tion laid down by the Municipal Committee 
of Delhi in the written sanction, which was 
issued to him on the 24th February 1914 
with reference to his application dated 5th 
January 19.4. The Subordinate Judge and 
the District Judge are agreed that the condi- 
tion in question was not ulira vires, and 
that the action of the Municipal Committee 
was not mala fide, and on this finding they 
have dismissed plaintiff’s suit in which he 
prayed for an injunction to restrain the Com- 
mittee from interfering with the upper storey 
of the house which has been built. 

It is nct very easy to see on what ground 
plaintif is entitled to prefer this second 
appeal, as the only question involved is 
whether the Committee acted in good faith or 
mala fide in imposing the condition on which 
alone it granted sanction to plaintiff to build 
a two-storied house. That question is one 
of fact and it has already been decided ad- 
versely to plaintiff by the Courts below. The 
point has, however, been argued at length 
and we decided to deal with it on its merits, 
“but we might in passing remark that ground 
(4 ofthe grounds of appeal to this Court 
has not been pressed before us, obviously 
for the very sufficient reason that if the con- 
ditional sanction granted by the Committee 
was intra vires and could not be shewn to be 
open to objection on such other grounds as 
the Courts can take into consideration in 
cases of this kind, the subsequent order of 
the Committee under section 195 of the 
Punjab Municipal Act, 1911, must clearly 
be held to be valid and lawful. 

The question then is, whethar the’ condition 
seb forth in the written sanction issued by 
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the Committee to the plaintiff on the 24th 
February 1914 is open to objection and is 
such that the Courts can hold to be not 
binding on plaintiff. It is to the effect 
that plaintiff’s application (to build a two- 
storied building) is granted but subject to 
the condition that he must leave vacant 
seven feet of his land towards the west. 
Before proceeding we may here point “out 
that on this western side there is, as the 
boundary of plaintiffs estate, an open space, 
about 5 feet 4 inches in width, which is 
(according to the Distriet Judge who inspect- 
ed the spot) more in the nature of a surface- 
drain (jhet) than an alley. The written 
sanction was clearly intended to mean, and 
has so been understood by the plaintiff (see 
his plaint), the Committee and the Courts, 
that plaintiff should not build his wall with- 
in 2*feet of this open space, the object bs- 
ing that the said open space should hereafter 
be at least 7 feet in width. 

“Now prima facie there is nothing illegal, 
wanton, capricions or oppressive in a condi- 
tion, such ag this, which is aimed at res- 
training the building‘of erections consisting 
of more than one storey’ alcngside a narrow 
open space. On the contrary, it would seem 
to be eminently reasonable and conducive 
to sanitation, free circulation of air and ven- 
tilation, within the meaning and for the 
purposes of section 189 (3) (č) and (itd: of 
the Punjab Municipal Act, read with section 
193 thereof. Plaintiff, however, complains 
that the Committee were not influenced by 
those reasons, but thet by imposing this 
condition they wanted to deprive him of 
proprietary rights in his land, to the extent 
of a strip two féet in width between his 
house and the said open space, and in support 
of this contention Mr, Moti Sagar, his learned 


Pleader, relies upon a note made by the, 


Secretary to the Committee, when submitting 
the plaintiff’s application to .the General 
Committee, that before granting sanction 
plaintiff should be called upon to execute an 
agreement giving up his proprietary rights 
in seven feet of his land to the west: The 
Secretary | undoubtedly made this suggestion, 
but we cannot see how that affects the 
present question. 

What plaintiff had to look to was the 
written-sanction issued to him and in that 
there is nothing said about his executing 
any such agreement or surrendering bis 
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proprietary rights in the land which was to be 
left vacant. All he had to do was to comply 
with the terms of this written sanction and 
had he done so, we fail to see how the 
Committee: could possibly have thereafter 
contended that he had surrendered his owner- 
ship in the vacant land —which, as we have 
pointed out, was, to the knowledge of all 
parties, to comprise a strip two feet in width 
of plaintiff's land. . 

Mr. Moti Sagar admitted that the Com- 
mittee were not actuated by any ill-feeling 
towards his client, but he snggested that 
their object was to coerce him into giving 
up his proprietary rights in this strip, so that 
they could widen the open space already 
existing and make tke whole their own pro- 
perty. We do not feel justified in thus assum- 
ing mala fides on the part of the Committee, 
whose action was perfectly consistent with 
a legitimate desire on their part not to allow 
high buildings to be erected which would 
impede the circulation of air and prevent 
proper sanitation and ventilation in the 
immediate vicinity of a narrow alley or drain. 

We might further add that is. is’ good 
evidence that they had no such sinister 
design to acquire‘land in this illegal and 
high-handed manner, that even now all 
that they have called upon plaintiff to do is 
to demolish not his whole building, but 
merely the obnoxious upper storey. Plain- 
tiff urges that compliance with this notice 
will ‘entail heavy loss upon him bub with, 


that aspect of the question we have nothing 


to do. He acted defiantly and with his 
eyes open and he must bear the consequences. 
The appeal is dismissed but we leave the 
parties to bear their own costs. 
Appeal dismissed. 


PRIVY COUNCIL. 
: APPEAL FROM THE SUPREME COURT or CANADA. 
April 27, 1915. 
- Present:—Lord Chancellor (Viscount Hal- 
dane), Lord Atkinson, Lord Parmoor, 
Sir George Farwell and Sir Arthur Channell. 
EASTERN TRUST Co.— APPELLANTS `’ 
versus 
- McKENZIE, MANN & Ca., Lep.— 
i RESPONDENTS. 
< Injunction, temporary-—Eweculivre Government, rights 
oj—Order subsequently dischurged—Cantempt, 
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Tho Executive Government is not free to dispose 
of money the right to which is sub judice inter partes 
and held in medio by tho order of a Court. If there 
is any doubt the Executive should apply to the Court 
to determine the question [p. 382, cols. 1 & 2.) 


An injunction, although subsequently discharged 
because the plaintiff’s case failed, must be obeyed 
while it lasts. [p. 383, col. 1.] 


Obiter.—If a claimant to an inalienable Govern- 
ment pension succeeded in persuading the 
Court that he had a prima facie claim to it and ob- 
tained an interim injunction, the truo owner of the 
pension could be committed for contempt if he 
received his money in defiance of the order, although 
the Crown was no party to the litigation, and paid in 
disregard or ignorance of the order. p. 383, col. 1.] 

The non-existence of any right to bring the Crown 
into Court, such as exists in England by petition of 
righi, and in many of the colonies by the appoinr- 
ment of an officer to sue and be sued on behalf of the 
Crown, does not give the Crown immunity from all 
law, or authorise the interference by the Crown 
with private rights at its own mere will. It is the 
duty of the Crown and of every branch of tho 
Executive to abide by and oboy the law. If there is 
any difficulty in ascertaining it, the Courts are open 
tothe Crown to suc, and it is the duty of the Execn- 
tive, in cases of donbt, to ascertain the law, in 
order to obey it, not ro disregard it. Up. 282, cols. 1 


7 & 24 
Appeal by special leave from a jndg- 
ment cf the Supreme Court of Canada 


(Fitzpatrick, C. J., Idington, J., Anglin, J., 
and Brodeur, J.; Duff, J., dissenting), who 
had reversed a judgment of the Supreme 
Court of Nova Scotia (Townshend, C. J., 
Russell, J., and Ritchie, J.), varying the 
report of a referee in a reference for the 
purpose of taking the necessary accounts 
in the dissolution of a partnership, and 
disallowing certain payments. 


Sir R. B. Finlay, K. C., Mr. T. S. Rogers, 
K. 0. (of the Canadian Bar) and Mr. Geof- 
frey Lawrence, for the Appellants. 


Myr, P. O. Lawrence, K. C., Mr. H. Mellish, 
K. C. (of the Canadian Rar) and Mr. T. 7. 
Paine, for the Respondents. 


JUDGMENT. 

Sir GEORGE Faawern.—This is an appeal 
from a judgment of the Supreme Court of 
Canada (Mr. Justice Duff dissenting), which 
reversed the. unanimous judgment of the 
Supreme Court of Nova Scotia, dated July 
5, 1913, varying the report dated January 
15, 1912; of the referee appointed by the 
Court in this action. The action isa part- 
nership action between James Irvine, since 
deceased, as plaintiff, and Robert G. Hervey 


and others as defendants, and a decree was 
made therein by Mr. Justice Graham on 
March 18, 1903, whereby the partnership 
was dissolved, and certain acconnts and 
enquiries were directed to be taken by a 
referee appointed by the Court. The re- 
spondents, McKenzie, Mann and Company, 
Limited, were made parties to the action 
under the following circumstances. In June 
1902, the Hervey Trust and Guarantee Com- 
pany, as agents for the partners, Irvine and 
R. G. Hervey, controlledall the capital, stock, 
and bonds of the Nova Scotia Southern 
Railway Company which had been formed 
by the partners, who were unable to com- 
plete its construction, and arrangements had 
been made whereby the railway was to be 
completed by the Halifax and Sonth-Western 
Railway Company and Government sub- 
sidies were to be paid to that Company 
in respect of the Nova Seotia line, which 
would form part of the said Halifax and 
South-Western Railway when completed; 
and on June 13, 1902, an agreement was 
entered into between the trust Company, 
as agents for the two partners, of theone 
part and the respondents, AleNeuzie, 
Mann and Company Limted (therein and 
hereinafter called the contractors), of the 
other part, whereby the partners agreed to 
sell, and the contractors agreed to buy, all 
the stock and bonds of the said Nova Scotia 
Railway Company for 275,000 dollars, of 
which 75,000 dollars were to be paid in 
fully paid capital stock of the said Halifax 
Company at par, on an event which has 
happened, and the balance, 240,C00 dollars, 
as follows: 5,000 dollars on execution, and 
the balance, 195,000 dollars, from time to 
time to the extent of 50 percent. of the 
amounts paid by Government on account 
of loans or subsidies in respect of the 
said Nova Scotia line, as and when such 
amounts were paid, until the whole 195,000 
dollars were paid, “Provided that if the 50 
per cent. be not sufficient to pay the 195,000 
dollara in fall, the balance shall be paid 
when the said loans and subsidies have 
been all received by the said Company.” 


There is a further proviso which will be 
dealt with more conveniently later. 
The sum payable by the contractors 


would form part of the assets of the part- 
nership of whieh the Court had under: 
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taken the administration, and would be 
applicable, primarily, in discharging the 
debts of the firm, including their indebtedness 
to the Nova Scotia Company;and inasmuch 
as the contractors owned all the stock and 
shares of ‘that Company, the discharge of 
the Company’s debts would enure for their 
benefit by increasing the value of the Com- 
pany’s assets, and consequently of its stock, 
shares and securities. The substantial ques- 
tion in the case is the amounts payable 
under the contract by the contractors. 

On January 29 1904, a Receiver was 
appointed of such assets, and an injunction 
was granted restraining the defendants, 
Hervey and the Hervey Trust Company, from 
receiving from the contractors or the pro- 
vincial treasurer of the province all or any 
part of the 195,000 dollars. 

When this appeal was open before their 
Lordships it was treated as common ground 
that by September 27, 1907, the total subsidy 
then paid by Government was 397,080 90 
dollars: One half of this, 198,540-45 dollars, 
ig a sum sufficient to pay more than the 
amount called for under the contract of June 
13, 1902. 

This subsidy was paid on mileage. The 
enquiry with regard to this matter is given 
in the order of November 24, 1908: ‘ What 
balance remains due and owing in respect 
of the consideration moneys payable under 
the said contract dated June 13, 1902, to 
the parties entitled under the said agree- 
ment or the persons, if any, who succeed- 
ed to their rights thereunder.” 

The case has throughout proceeded on 
the footing of ascertaining the exact 
amount due, but towards the end of his 
argument before their Lordships Counsel for 
the respondents took the point that no- 
thing was due, because, according to his 
argument, the 195,000 dollars fell short by 
about 80,000 dollars, and that the enquiry 
should be answered accordingly. It may 
be questioned whether such an argument 
is now open to the respondents; but whe- 
ther it is so or not, their Lordships are 
of opinion that it is untenable; the 5,G00 
dollars was undoubtedly payable and paid 
on the execution of the contract, and the 
balance from time to time, to the extent 
of 50 per cent. of the amounts, was pay- 
able and paid by Government on account 
of loans or subsidies. There is nothing 


to lend colour to the suggestion that the 
contractors are not bound to pay until 
the whole accounts have been settled up 
and shew no balance, even of a dollar, 
owing. The proviso points to the payment 
of the balance out of subsidies paid 
in respect of the residue over and above 
the 50 percent., not to the payment of the 
entirety of the 50 percent. of the subsidies 
as a condition precedent to a demand for 
payment of so much as has been paid, and 
an account of the amount of such payments. 

Another objection was also taken by the 
respondents’ Counsel, which may possibly 
have been taken in the Supreme Court of 
Canada, although the only reference to 
anything ofthe sort occurs in Mr. Justice 
Duff's dissenting judgment, where he says: 

[f it had been shewn that the plaintiff in the 
action of the Receiver was aware that such 
payments were being made to Hervey, then 
it is conceivable that a case of estoppel 
might have been made out. But there 
is no suggestion of anything of the kind.” 

The argument offered to their Lordships 
isthat Hervey, in contempt of Court, got 
payment of some of the subsidy money to 
himself, and that a motion to commit him 
was made, which failed by reason of his 
disappearance from thé colony. It appears to 
their Lordships that it is sufficient to state 
the point to shew its want of substance. 

The real point, however, argued and dealt 
with in the Courts below is as follows. The 
éontract of June 13, 1902, contained the fol- 
lowing proviso referred to above: “It is part 
of this contract that the Government of Nova 
Scotia have the right to be satisfied that all 
claims for moneys due and owing by the said 
Nova Scotia Southern Railway Company, 
Limited, and its contractors in the province 
of Nova Scotia, for labour and supplies 
furnished in connection with the construction 
of the said Nova Scotia, Southern Railway 
Company’s road, heretofore constructed, 
have been paid or satisfied, and the amounts 
of such claims may be paid out .of the ccn- 
sideration moneys hereinbefore mentioned, 
and all sums paid in liquidation of such claims 
shall be considered payments on account of 
the said sum of 195,000 dollars.” 

The object of this proviso is to enable the 
Government of Nova Scotia, in whose jurisdic- 
tion labour had been done by working men, 
and materials supplied and used, on that 
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portion of the railway which had been made in 
the province, to compel payment therefor by 
the Nova Scotia Railway and its contractors; 
the persons to be paid are the labourers for 
their labour and the tradesmen for their 
goods: the persons who were bound to 
pay, whose default was to be cured by 
Government intervention, were the Railway 
Company and the contractors. There is no 
such provision with regard to any other 
work or material. 


The contract is framed in accordance 
with the subsidy contract between the 
Nova Scotia Government and the Halifax 
and South-Western Railway Company, (in 
whom the undertaking of the Nova Scotia 
Company was vested by Chapter 3 of the 
Acts of Nova Scotia, 1903), confirmed by 
Chapter 1 of the Acts of Nova Scotia, 
1902, which makes special provision for 
payment of all labour in the construction of 
the worl or materials therefor, and in case 
of default in paying the men or in paying 
for materials on or before the 20th day 
of the month for all works performed, or 
materials delivered, before the first of that 
month, the Governor-in-Council has power 
to retain. all money due to the Company 
and to apply it in paying the men their 
wages, or in paying for materials, and 
charge it as if paid to the Compamy on 
account of the subsidy. The Government 
undertook no personal liability for such 
payment, but took power to ascertain the 
sums due and the persons to whom they 
were due. 


In June, 1903, the Goverment, under 
the statutory power given under Chapter 
26 of the Acts of Nova Scotia, 1903, 
appointed a Commissioner, “to inquire into 
and report to the Governor-in-Council 
what claims for 
employed in and for materials supplied 
for the construction or unfinished construc- 
tion of the Nova Scotia Southern Railway 
are due and unpaid by any person, firm, 
or Corporation, aud the particulars and 
amounts ot such claims respectively, and 
also all other claims against the Com- 
pany, construction company, or con- 
tractors engaged in the building of the 
said railway, the nalure and particulars 
of the said claims, and the respective 
amounts thereof.” Ss 


wages of the workmen’ 


The Commissioner duly made his report, 
and the Government acted thereon, and 
made large payments to persons reported 
as entitled to payments out of the subsidy. 
The greater part of these payments reached 
the persons entitled thereto, and no objection 
is now raised in respect thereof. But 
before all the payments on account of the 
subsidy had been made—namely, on July 
13, 1903 —this action was commenced, and 
a Receiver was appointed by the Court of 
the assets of the plaintiff's business, and 
an injunction was granted until the final 
determination of the action restraining the 
defendants, R. G. Hervey and the Hervey 
Trust, from receiving from the Canadian 
Bank, or the contractors, or the provincial 
treasurer of Nova Scotia, or otherwise, 
and the said bank and the contractors 
were restrained from paying to the said 
defendants or to any persons otber than 
the Receiver (inter alia), all or any part 
of the said 195,000 dollars. The provincial 
treasurer was dismissed from the action 
on the ground that the Court had no 
jurisdiction over him, and the Government, 
with full notice of the order, proceeded 
to distribute the subsidy without any 
regard to it. With regard to payments 
actually made by the Government under 
the statutory powers above referred tu, the 
action of the Executive may be justifiable; 
but even so, the question whether any 
particular sums mentioned in the contract 


were or were not properly described 
for labour and supplies is a ques- 
tion of construction, and, therefore, of 


law, for the Courts. Their Lordships are 
unable to agree with the view of the 
Supreme Court as to the powers of the 
Government, and to the presumption which 
ought to be drawn as to the nature of 
the payments made. : 

It was further held, on the admission of 
the parties, that no injunction could be 
granted against the Crown, and, further, 
that no other party to the action was 
bound by the injunction or the appoint- 
ment of a Receiver. 


This decision raises a question of great 
importance. Mr. Justice Duff, in his dissent- 
ing judgment, puts the first point very 
clearly: “the parties were declaring that 
certain payments, made by the Government, 
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were to be deducted from the consideration 
moneys. These were such payments as the 
Government should be satistied were due 
and owing in respect of claims for ‘Jabour 
and supplies? The deduction could ‘only 
be made if two conditions were satisfied, 
first, that the claim was for labour aid 
supplies; and secondly, that the Government 
was satistied that it was due and owing.’” 

In the present case the Government 
have not only made payments which by 
no latitude of construction can come within 
the words “labour and supplies, ” but have 
also paid a large sum to R. G. Hervey, 
who was directly restrained by the Court 
from receiving it. If it was the case of a 
private individual, he would be clearly 
Hable to make good the wrongful payment 
and to purge his contempt. In the case 
of the Crown, there is no ground for Mr. 
Justice Idington’s proposition that the Go- 
vernment may fairly say that they were 
giveri such power by the Legislature over 
the subject-matter, and that the Courts 
have no ground for interfering at all, 
directly or indirectly, with the exercise of 
such a discretion. There is nothing on 
which to found the existence of the alleged 
diseretion, or to support a decision which 
pronounces the Executive Government free 
to dispose of money the right to which is 
sub judice inter partes and held in medio by 
the order of the Court. 

The second point taken by Mr. Justice 
Idington is equally untenable, and even more 
important. The non-existence of any right 
to bring the Crown into Court, such as exists 
in England by petition of right, and “in many 
of the colonies by the appointment of an officer 
to sue and be sued on behalf,of the Crown, does 
not -give the Crown immunity from all 
law, or authorise the interference by the 
Crown with private rights at its own mere 
will. There is a well-established practice 
in England in certain cases where no peti- 
tionof right will lie, under which the 
Crown can be sued by the Attorney-General], 
and a declaratory order obtained, as has been 
recently explained by the Court of Appeal in 
England in Dyson v. Attorney-General (1) 
and in Burghes v. Attorney-General (2), Tt is 

(3) (1911) IK. B. 410; 80 L. J. K. B. 581; 103 L. 
T. 707; 65 S. J. 168; 27 T. L. R. 148. 


(2) (1912) 1 Ch. 173; 105 L. T. 758; 28 T. L. R. 72; 
8l L. J, Ch. 105. 


the duty of the Crown and of every branch 
of the Executive to abide by and obey 
the law. If there is any difficulty in 
ascertaining it, the Courts are open to the 
Crown to sue, and it is the duty of the 
dxecutive, in cases of doubt, to ascertain the 
law, in order to obey it, not to disregard it. 
The proper course in the present case would 
have been, either to apply to the Court to 
determine the question of construction of the 
contract, and to pay accordingly, or to pay the 
whole amount over to the Receiver, and to 
obtain from the Court an order on the Re- 
ceiver to pay the sums properly payable for 
labour aud supplies, as to the construction 
of which their Lordships agree with the 
Supreme Court of Nova Scotia. 


The duty of the Crown in such a case is 
well stated ly Lord Abinger, Chief Baron, 
in Deare v, Attorney-General (3). After point- 
ing out that the Crown always appears 
(in England) by the Attorney General in 
a Court of Justice— especially in a Court of 
Kiquity—where the interest of the Crown is 
concerned, even perhaps in a_ bill for 
discovery, he goes on to say, “ it has been 
the practice, which I hepe never will be 
discontinued, for the officers of the Crown 
to throw no difficulty in the way of any 
proceeding for the purpose of bringing 
matters before a Court of Justice, where 
any real point of difficulty that requires 
judicial decision has ceeurred.” 


Further, their Lordships are unable to 
agree with the Supreme Court of Canada 
in their opinion of the injunction. Apart 
from the Crown, the Court had clear 
jurisdiction over all the parties to the 
action, to restrain them from doing any of 
the acts complained of; its order and in- 
junction operates in personam, and compels 


‘the party forbidden to do any act, whether 


the receipt of money or the like, to refrain 
from doing it, whoever the other party may 
be, and whatever his rights may ultimately 
prove to be. The existence of such a 
jurisdiction has been part of the equitable 
jurisdiction of our Courts for centuries, 


.and is necessary in a case like the present 


for the safe preservation of the subject- 
matter of the action until the rights of 
parties can be finally determined. It is 


(3) (1885) 1 Y. & C. 197 at p. 208; 41B. R. 237, 
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a misconception to speak of the order and 


injunction of the Court in such a case 
as this as only permissive; it was, of 
course, interlocutory, not final, but it is 


binding on all parties tothe order so long 
as it remains undischarged, and, although 
it could not bind the Government 
not to pay, or make the Government res- 
ponsible for that obedience to the law 
which the Court was entitled to expect, 
the man who received in breach of the 
order was guilty of a contempt in no way cured 


by the payment by the Government. Their 


Lordships- are unable to agree with the 
decision of the Supreme Court, whicb gives 
the Executive power to override the judg- 
ment of the Court. 


: Their Lordships, with all respect, differ 
entirely from the s'atement in Mr. Justice 


Idington’s judgment, that an injunction; 
under which the hand giving may be 
innocent and the hand receiving guilty, 


would be an anomaly not in accord with 
the policy of the law which developed the 
power, of injunction. Such injunction is, on 
the contrary, in accordance with ordinary 
practice and well-settled principles, and 
their Lordships are of opinion that 
the order to attach Hervey for contempt 
was rightly and properly made. An in- 
junction, although subsequently discharged 
because the plaintiff’s case failed, must be 
obeyed while it lasts; itis clear that ifa 
claimant to an inalienable Government 
pension succeeded in persuading the Court in 
this country that he had a prima facte claim 
to it, and obtained an interim injunction, 
the true owner of the pension could be 
committed for contempt if-he received his 
money in defiance of tha order, although the 
Crown was no party to the litigation, and 
paid in disregard or ignorance of the order. 

Their Lordships agree with the decision of 
the Supreme Court of Nova Scotia, and will 
humbly advise His Majesty to allow this 
appeal, discharge the order of the Supreme 
Court of Canada, and restore that of the 
Supreme Court of Nova Scotia of July 5, 
1913. - 

But in remitting the report as directed by 
the last-mentioned order, there should be a 
direction tothe referee that, in taking the 
accounts, all amounts paid by the Govern- 
ment of Nova Scotia to the creditors of the 


Nova Scotia Southern Railway “Uompany 
ought to be set off against the amount pay- 
able by the respondents. 

The respondents must pay all the costs in 
the Courts below and of this appeal. 

wlppeal allowed. 

Solicitors for the Appellants: Messrs, Parnes, 
Blyth § Huxtable. 

Solicitors for the Respondents: Messrs. 
Tanklater, Addison & Brown, 





PATNA HIGH COURT. 
First Crvin Appeat No. 99 oF 1914, 
April 16, 1916. 
Present:—Myr. Justice Chapman and 
Mr, Justice Atkinson. 
LAL GAJENDRA NATH SAHI DEO 
AND OTHERS — PLarntirrs—APPELLANTS 
versus 
LAL MATHURLAL NATH SAHI DEO anp 
OTHERS — DEFENDANTS —Responpeyts. 

Custom—Impartible estate — Custom of primo 
geniture—Estate granted by Maharaja of Chotu Nagpur 
— Badla estate—Putra putradi, meaning of --Evidence 
— Custom, proof of, 

The Badla estate in the Chota Nagpur Distriet is 
governed by a custom whereby it descends as an 
impartible estate to the eldest male heir by lineal 
descent. This custom prevails in all the estates 
granted by the Maharaja of Chota Nagpur te his 
relations. [p. 386, col. 2; p. 357, col. 1; 89F. col 2.7 

Where u custom prevails in one branch of a 
family, it is strong evidence to be relied on that 
it applies with equal force to another branch of 
the same family. [p. 387, col. 1.3 

Garuradhwaja Prasad v, Superundhwaja Prasad, 23 
A. 87; 27 I. A. 288; 5 C. W. N. 38 (P. C.), followed, 

Per Atkinson, J—The words putra putradi used in 
a grant convey an absolute perpetual estate in 
the Jands descendible from generation to generation 
coupled with full power of alienation, though these 
words of limitation may be controlled by custom 
limiting their scope and operation. [p, 887, col. 2.) 

Sitaramji v. Jadunath Singh, 24 Ind, Cas, 72; 1 O. 
L. J. 204, followed. 

Custom conclusively proved and established can 
override or modify the ordinary law, [p. 387, col. 2.] 

Per Chapman, J.—It is quite impossible to say that 
in 1768, before the arrival of the British juris- 
diction in the forests of Chota Nagpur, the words 
putra putradi had acquired a technical significance; 
tho Privy Council decisions dealing with this 
expression were in respect of Wills prior to 1868, 
by which time the oxpression acquired a technical 
significance. [p. 391, col. 1.] 


First appeal from a decision of the Sub- 
ordinate Judge, Ranchi, dated the 22nd 
December 1913. 


Mr. S. Sinha (with him Mr, Guru Saran 
Prasad), for the Appellant. 
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“Mr. Jogesh Chandra Dey (with him Mr. 
Muhammad Fakhr- ud-din), for the Respondents. 


JUDGMENT. 


ATKINSON, J.—This isan action brought 
by the plaintiffs for a declaration that they 
are entitled to an hereditary jagirdari right 
in one-half of the lands described and 
set forth in Schedule A tothe plaint and 
that possession of the same may be awarded 
to them coupled with consequential relief. 
The plaintiffs’ claim is based on the assump» 
tion that the lands set forth in Schedule 
A form part of a partible estate and that 
by virtue ofa deed ofthe 8th September 
1866, the plaintiff No.1 is entitled toa 
half-share of such properties. The defend 
ants Nos. 1, 2 and3 who are really the 
chief defendants deny that the plaintiff 
No. 1 or any of the other plaintiffs are 
entitled to the relief they seek or to the pos- 
session of the lands and the defendants 
further contend that the lands set out in 
Schedule A to the plaint are old ancestral 
properties impartible in character and de- 
scendible by the rule of primogeniture accord- 
ing to the custom which prevails in Chota 
Nagpur; and that by reason thereof the de- 
fendant No. 1, being the eldest male heir in 
the lineal line of descent, 1s entitled to posses- 
sion of all the properties enumerated in 
Schedule A to the exclusion of the plaintiff 
No. l or the plaintiffs Nos.2 to 9. The 
plaintiff No.1 claims a half share of the 
lands mentioned under’ the deed of the 8th 
September 1886; and the plaintiffs Nos. 2 
to 9 represent portions of such half share 
which the plaintiff No. 1 assigned to them 
for value. 

However, the main contest is between 
the plaintiff No. land the defendant No. 
l; and the main question for decision in 
this case is whether the properties set 
forth in Schedule A form an impartible 
estate governed by the rules of primo- 
geniture according to the custom pre- 
vailing in Chota Nagpur; or, whether 
the estate is partible as ordinary joint 
Hindu property governed by the Mitakshara 
Law? ` 

The main facts of the case are as fol- 
lows :— 

One Kharag Rai, the common ancestor 
of the plaintiff No.l and the defendant No. 
l, came to the province of Chota Nagpur 


“descended 


about the year 1760. He was a relation 
of the then Maharaja of Chota Nagpur, 
and in the year 1765, the Maharaja, by 
a jagir pattah, granted to him, his sons 
and grandsons one village vz., Meuza 
Bansari and by a subsequent grant of the 
same kind the said Maharaja granted in 
the year 1769 to Kharag Rail3 villages 
comprised in the Pargannah Pesrar. It will 
be necessary to notice the family tree in 
this case. Kharag Rai had two sons, Hari 
Sahi and Padam Sahi, and in the year 
1786 the Maharaja granted one other village 
to Hari Sahi and Padam Sahi. Hari Sahi 
was the eldest son of Kharag Rai and 
Padam Sahi was the second son. The plaint- 
iff No. 1 and the defendant No. 1 are 
the descendants of Padam Sahi in the 
direct line of succession, Hari Sahi’s line’ 
having become extinguished on the death 
of his great-great-grandson Baij Nath, who 
died childless. The defendant No. 1 is 
the eldest male descendant of Gagarnath 
and the plaintiff No. 1 is the eldest male 
descendant of Srinath who was Gagarnath’s 
second brother; the father of Gagar and 
Srinath being Lohra Sahi, the great-grand- - 
son of Padam Sahi. The properties com- 
prised in the three grants, which I have 
mentioned, from their respective dates have 
without question to the eldest 
male heirs of the common ancéstor, Kharag 
Rai, down to the year 1842, a period of 
77 years. In Chota Nagpur the custom 
of primogeniture does prevail in the case 
of grants made by the Maharaja whereby 
the property so granted by him is deemed 


‘impartible and descends to the eldest male 


heir by lineal descent. This custom was re- 
cognized in the case reported as Thakur 
Kopilnauth ahi Deo v. Government 
(1). This custom, which is recognized 
in the province in respect of grants of 
land made by the Maharaja, applies 
with greater force inthe case of grants of 
property made between the Maharaja and his 
relations. In the report (1902-1910) on the 
Survey and Settlement of the District 
of Ranchi, compiled by Mr. J. Reid, 
I. ©. S., a gentleman of high repute and 
authority, I find this custom to be well 
established and recognized. At page 110, 
paragraph 253, speaking of the very tenures 


(1) 22 W. R. 17; 13 B. L. R. 445; 1 O. 142, 
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under which the property in this suit is held, 
he says as follows:— 


“Jagir tenures are also impartible: the 
law of primogeniture is the rule in the 
Maharaja’s family. The eldest son, there- 
fore, succeeds to the estate, the younger 
brothers being entitled only to mainten- 
ance grants. This custom has always re- 
gulated the succession to landed property 
among the various jagirdars and other 
tenure-holders of one of the same family as 
the chief. Not only is this so, but nearly 
all the tenure-holders who are not of the 
same family have adopted the same custom 
of succession to the exclusion of the ordinary 
Hindu Law of inheritance: The antiquity 
of the usage is proved by the fact that it 
was recognized by the Legislature as far 
back as the year 1800.” Again, I find that 
Col. Dalton in the year 1875 says, “the 
ordinary Hindu Law does not apply to these 
estates (jagirs) as by custom and under the 
provisions of a resolution passed in 1800, 
primogeniture is admittedly the lex loci,” 
and on page 112 of Mr. Reid’s report, in 
paragraph 256, he summarizes the general 
custom as tothe tenure of all estates held 
from the Maharaja and says, “they, all 
follow the law of primogeniture: the eldest 
son manages the estate and the younger sons 
obtain khorposh grants. In some cases the 
latter pay a quit rent to the elder brother 
but they continue to hold the khorposh 
grants even if the estate is transferred by 
sale or otherwise alienated, but the 
khorposh grants revert to the estate in 
default of male heirs. I have found this 
to be the prevailing custom, and I can find 
no cases where an estate is divided even 
though there were three or four brothers in 
each generation.” 


This being then the recognized custom of the 
estate, let us examine the facts of this case 
for the purposes of seeing how obediently 
was this rule of custom followed and obeyed 
by the plaintiffs’ ancestors in their dealings 
with the property now in question. From 
1765 to 1842 all the granted properties 
passed from Kharag Rai to Hari Sahi, Moni 
Sahi and Jiban Sahi, each being in turn the 
eldest male heir in direct line of succession 
to their common ancestor Kharag Rai. 
Bija Sahi was the father of Baijnath. Biju 
died prior to 1842, leaving Baijnath his 


25 


only surviving legitimate son, a minor, 
under the guardianship of his mother 
Musammat Suba Koer. At Biju’s death 
all the granted properties were vested 
in him, as the holder thereof, save as to 
such, if any, which were granted to tke 
junior members of the family by way of 
maintenance, and this was so, even though 
the grant of one mauza, namely, the village 
of Kena was madein the year 1786 to 
Hari Sahi and Padam Sahi jointly. Lohra 
Sahi, the great-grandson of Padam Salhi, 
being the descendant of the second son of 
Kharag Rai, challenged the right of succes- 
sion by primogeniture to this estate in the 
year 1842 as between Musanmat Suba Koer, 
the guardian of Baijuath, and himself. By 
an agreement, dated the 3rd September 
1842, Lohra Sahi abandoned his claim and 
admitted that the estate was impartible by 
the custom of the family and descended ac- 
cording tothe law of primogeniture and 
agreed, in lier of his then alleged claim for 
partition, to take portions of the several 
mauzas mentioned in the ekrarnama of the 
8rd September 1842 by way of a main- 
tenance grant. Lohra Sahi was the great- 
grandfather of the plaintiff No. 1 and the 
defendant No. 1, and this admission made 
by him as to the custom prevailing in the 
family as to the impartibility of the 
estate, and its descent by the law of 
primogeniture, operates strongly in my opin- 
ion against the plaintiffs’ contention that 
the estate is or was at any time partible. 
Khedan Rai, the brother of the original 
ancestor Kharag Rai, also received a 
six-annas share of the Badla estate as 
maintenance; each male holder for the time 
being of the estate as the eldest male 
acquired also by custom the title of thakur. 
This continuity of title began with Hari 
Sahi and followed uninterruptedly in the 
course of each male heir successively; and 
the defendant No. 1 now enjoys this title. 
Lachman Sahi was the illegitimate son of 
Biju Sahi, the father of Baijuath. He also 
acquired a portion of the, property by way 
of grant for maintenance; and he possibly 
may have acquired a portion by wrongful 
possession or adverse title, but this is not 
clear. He never questioned the custom of 
descent prevailing in the family and pos- 
sibly, being an illegitimate son having no 
rights under the Hindu Law, he did not 
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care to do so having nothing to gain there- 
by. The defendants Nos. 6and 7 are his 
descendants and they are now in posses- 
sion of the properties set ont in Schedule 
B to the plaint. These properties really 
form part of the properties in Schedule A. 
Baijnath died childless in 1862. It is 
alleged by the plaintiffs in paragraph 5 
of their plaint that Baijnath’s widow, on 
his death, took an estate of inheritance in 
all the several mauzas mentioned in Schedule 
A of the plaintiffs’ claim, but the defend- 
ants Nos. 1, 2 and 3, in paragraph 14 
of their written statement, deny that the 
widow acquired any estate of inheritance on 
the death of her husband; but as a special 
case was allowed to remain in possession of 
the ancestral property till her death. I find 
it stated in paragraph 3, page 249 of 
Mr. Reid’s book to which .I have already 
referred “when the estate is resumed in 
default of male heirs, the invariable custom 
is to makea khorposh grant to the widow 
for support during her lifetime.’ When 
Baijnath died there was no failure of male 
heirs—Gagarnath and Srinath, grandfathers 
of the plaintiff No. 1 and the defendant No. 
1 were alive and in being—and the suc- 
cession of the family estate, then, in the 
events that happened, passed to Gagarnath 
as the eldest male heir; and thus it appears 
clear that there was no failure of male 
heirs to warrant the Maharaja in claiming 
to resume possession of the property as if 
in default of heirs. I shall, however, revert 
to this aspect of the case at a later stage. 
I pass by also for the present the agree- 
ment of the 23rd January 1863, made be- 
tween Gaganath, Srinathand Musammat Suba 
Koer. Between 1842 to 1862, a period of 
20 years, no question arises as to the suc- 
cession of these ancestral estates. In 1862 
the widow of Baijnath seems to have been 
in possession of the ancestral property, not 
by virtue of any inheritable right, but by 
reason of some special license conferred 
upon her, and she remained, in possession 
. until her death. In 1874 Gagarnath 
the grandfather of the defendant No. 1, 
who was aparty to the agreement of the 
23rd January 1863, claimed to recover 
possession of the family property from the 
widow of Baijnath who was then in posses- 
sion of the same. Relying omthe estate 
being impartible and descendible by the 


` 


rule of primogeniture, the Judicial Com- 
missioner, Mr. Davis, in his judgment, dated 
the 22nd May 1874, held that the estate 
sought to be recovered was impartible; he 
denied Gagarnath’s relief in that action because 
he held that Gagarnath was bound by the 
agreement of the 23rd January 183, and 
that as against him, the male heir, .the 
widow was rightfully and lawfully in pos- 
session of the property under the provisions 
of that agreement. This judgment is of 
vital importance, and though it cannot operate 
in any sense as res judicata, we are entitled 
to attach considerable weight to its 
authority, being the judgment of a Court of 
competent jurisdiction which has never been 
impugned. The widow died in 1907, and 
she was predeceased by Gagarnath and Sri- 
nath, and, on her death, the eldest male 
issue in the lineal line entitled to sus- 
ceed to the property as the heir of 
Baijnath was the defendant No. 1. The 
defendant No.1 entered into possession of 
the property as the male heir; and claims 
that he is entitled to hold the entire estate 
that is left after the portions assigned by way 
of maintenance grants have been deducted, 
and he assumes the right and title of thaker. 
Thus from 1765 to 1907, there has been 
only one attempt to challenge the .imparti- 
bility of this estate and its method of succes- 
sion by the rule of primogeniture; and 
this attempt failed in 1842. As against this 
the question as to impartibility of the estate 
and the custom of descent were established 
by the judgment of 1874 of the Judicial 
Commissioner of Chota Nagpur. The line 
of descent by primogeniture, coupled with 
the impartibility of the estate, has continued 
from 1765 to 1907,a period of 142 years. 
The widow’s period of possession does not 
operate to defeat this conclusion. She was 
put into possession by the male. heir for 
her life; and never, from 1862 to the 
death of the widow in 1907, was there 
any question that the estate was not by 
custom impartible and did not follow the 
line of succession by primogeniture; save 
in 1874 when these two questions were 
firmly established by tke. judgment of Mr. 
Davis. The documents and the. admitted 
facts coupled with the oral evidence satisfy 
me beyond doubt that this estate is by 
custom impartible and follows the line of 
succession by primogeniture, In my 
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opinion the custom alleged in this case by the 
defendant No. 1 has been proved to my satis- 
faction to be a custom invariable, certain, 
continuous and ancient. The oral evidence 
is conflicting, but on a full consideration of 
all the evidence I incline to the opinion 
that the oral testimony adduced by the de- 
fendant No. 1 is more reliable and trust- 
worthy and consistent with the facts and 
the history of this case than the evidence 
adduced by the plaintitfs. The onus is on 
the defendant to prove the custom he relies 
“on. I think he has done so; and the Privy 
Council have laid it down that where a 
custom prevails in one branch of a family 
it is strong evidence to be relied on that it 
applies with equal force to another branch 
of the same family, Garuradhwaja Prasad v. 
Superundhwaja Prasad (2). I think the 


custom alleged in this case prevails in all 


estates granted by the Maharaja of Chota 
Nagpur; and every authority I have been 
able to refer to recognizes this custom, not 
only as a family custom prevailing in the 
Maharaja’s family but also as the lex loci 
custom of Chota Nagpur. 

As to the agreement of the 28rd January 
1863 made between the widow, Musammat 
Suba Koer, and Gagarnath and Srinath, I 
am satisfied it had nô binding force or legal 
effect whatsoever which could destroy or 
invalidate the nature and quality of the 
ancestral property or modify or control its 
mode of succession. The alleged right jointly 
claimed in 1862 by Gagarnath and Srinath 
to be entitled jointly to succeed to the pro- 
perty on the death of Baijnath had no 
foundation in fact or law. The agreemént 
of the 28rd January 1863 was only, so far 
as Gagarnath and Srinath were concerned, 
an arrangement to make provision for the 
maintenance of the widow during her life: 
it conferred upon her no interest or estate 
which she had not otherwise acquired. 
Srinath had nothing to bargain with; he was 
not the male heir entitled to succeed—he 
had at best only a spes successionis in this 
property. 
to succeed with Gagarnath was, asli have 
stated, by custom of the family unsustain- 
able. If this agreement had any vitality it 
could only bind the parties to it and could 


(2) 23 A. 37; 211. A.288; 5 C. W. N. 33 (P. C.). 


His claim to be jointly entitled . 


not affect or fetter the rights of the rever- 
sioners. The agreement of the 23rd January 
1863 has, therefore, no operative legal effect 
to alter or vary the impartible character of 
this property or to change its method 
of devolution; and so farasit is relied on 
by the plaintiff to support the theory of 
partibility of tle estate, it is valueless, being 
grounded on mistake; or alternatively at 
best as an admission by persons whose ad- 
missions cannot bind or defeat the legal 
and legitimate interest of reversioners, 
whether in existence at the time or there- 
after to be born. 

The next question that arises is as to the 
grant of the Sth September 1866 made 
by the Maharaja to Gagarnath and Srinath 
jointly of all the same lands contained 
in and granted by the three original grarts 
of 1765, 1769 and 1786. After the death of 
Baijnath childless, the Maharaja contended 
that by the custom prevailing in his estate 
the interests granted by the three origins! 
grants lapsed to him by reason of the failure 
of male heirs and that consequently he, the 
Maharaja, became entitled to resume pos- 
session of all the property granted under the 
several grants of 1765, 1769 and 1786. The 
form of words used in the several original 
grants limiting or specifying the measure of - 
the estate or the interest to be taken there- 
under is “putra putradi”, that is, to sons 
and grandsons. These words have been held 
by the Privy Council to convey an absolute 
perpetual estate in the lands descendible from 
generation to generation coupled with full power 
cfalienation [ Sitaramjiv, Jadunath Singh (8) ]. 
Authority, however, is to be found that these 
words of limitation may be controlled by 
custom limiting their scope and operation ; 
and it is stated that in Chota Nagpur 
custom ascribes to these words the meaning, 

so long as there are lineal male descendants 
entitled to inherit”, Perkash Lal v. Ramesh- 
war Nath Singh (4). Custom conclusively 
proved and established can override or modify 
the ordinary law. Whether the case of 
Perkash Lal v. Rameshwar Nath Singh (4) be 
good or bad law it is immaterial to 
consider in the present case; but assuming 
that the words of limitation are controlled in 


3) 24 Ind. Cas. 72; 1 0. L. J. 204, 
4) 81 C. 569. 
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Chota Nagpur by the custom alleged to 
exist there, in my opinion there was no 
failure of heirs within the meaning of that 
custom to warrant or justify the Maharaja’s 
right of resumption. There was a lineal 
heir in existence entitled to succeed to the 
ancestral estates, on the determination of the 
estate of inheritance vested in Baijnath, in 
the person of Gagarnath, the grandfather of 
the defendant No. 1. Manifestly there was no 
failure of heirs in 1863 or 1866 to justify 
any legal right on the part of the Maharaja 
to resume possession of the property in 
dispute, because there were then in existence 
lineal male heirs entitled to succeed to the 
ancestral estates in accordance with the 
custom which we find to have been so conclu- 
sively established. 7 

It, therefore, becomes unnecessary for us to 
decide the question as to whether or not the 
widow of Baijnath on his death became 
entitled to an estate of inheritance in this 
property. This issue is not raised directly 
by the pleadings; and I deprecate deciding 
points not raised, and unnecessary for the 
purposes of the decision of the particular 
case before us. I, therefore, refrain from 
considering the applicability of the decision 
of the Privy Council in the case of Thakurani 
Tara Kumari v. Chaturbhuj Narayan Singh 
(5) and for the reasons given, it is unneces- 
sary todo so. . 

In my view the prior existing grants of 1765, 
1769 and 1786 were in 1866 subsisting, valid, 
legal grants; and that the re-grant dated the 
8th September 1266. was a mere nullity. If, 
however, the grant of 1866 had any legal 
force or efficacy I am of opinion it would 
operate as a graft upon the prior existing 
right and interest; and that the grantees 
thereunder, Gagarnath and Srinath, would 
be constructively trustees for the lineal male 
heir or heirs of Baijnath. 

The plaintiffs’ case is entirely based ou 
this document of the 8th September 1866. 

In my view that document is in law and 
on the facts of this case a nullity and thus 
it follows that the plaintiffs’ case must fail. 
The question as to whether the waguzahst 
re-grant of 1866 could be supported on the 


(5) 30 Ind. Cas. 833; 19 ©. W, N. 1119; 29 M. L. J. 
871; 18 M. L. T. 228; 2 L. W. 843; 18 A. L. J. 1084; 17 
Bom. L. R. 1012; 22 C. L, J, 498 (1915) M. W. N. 717; 
42 0. 1179; 48 I. A. 192. 


principle recognized by the Courts of Law 
and Equity as a settlement by way of family 
compromise so as to bind the reversioners 
was not argued before us, or even pressed 
by the plaintiffs’ Counsel in this Court, or 
before the Subordinate Judge. If my view 
as to the legal validity of the re-grant of 
1856 be correct, then there was no legal or 
substantial claim capable of being in dispute 
between the parties at the time upon which 
any settlement by way of & compromise 
could operate ; and in addition no such claim 


is suggested directly or indirectly in any part | 


of the plaintiffe’ plaint. The plaintiff No. 1 
has elected to stand on the re-grant of 1863 
as forming the basis of his claim and by that 
election he must now stand or fall. One word 
as to the lease of the 15th April 1908 to 
Mr. Ambler. Reliance is placed on the 
recitals therein contained “ we the declarants 
as heirs according to the Mitakshara Law” and 
“ members of a joint Hindu family”. These 
recitals are not inconsistent with the estate 
being impartible. They were relied upon to 
prove that the estate by admission ‘was par- 
tible, but an impartible estate may be and 
often is jointas the junior members of the 
family have aright of maintenance therein, 
even though the property passes to the eldest 
male heir as the legal owner of the property. 
As to the claim of plaintiff No. 1 to recover 
the property set forth in Schedule B to the 
plaint from the defendants Nos. 6 and 7, I 
am clearly of opinion that he has failed to 
establish the charges of fraud that he has 
made or to establish in any sense his right to 
these properties or any part thereof, Con- 
sequently, in my opinion, the plaintiffs’ claim 
in this action should be dismissed with costs 
in all Courts. 


Caapmay, J.—This is an appeal by the 
plaintiffs. The principal plaintiff is Lal 
Gajendra Nath Shahdeo. The other plaintiffs 
are transferees from him of portions of the 
interest claimed in the suit. The plaintifis 
claimed a half share of certain properties 
originally granted by the Maharaja of Ghota 
Nagpur to Kharag Roy, and prayed for a 
partition and for mesne profits. The suit has 
been dismissed by the first Court upon the 
ground that the properties formed part of an 
impartible estate, and that under the rule of 
primogeniture, which it was found governed 
the succession, Lal Gajendra Nath, plaintiff 
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No. 1, was not entitled to any share in the 
property, inasmuch as he is descended from a 
younger son of the junior bransh of the 
family of Kharag Roy. In order to under- 
stand the facts of the case it is necessary 
to seb out a portion of the genealogy of the 
family: — -- - 


KHARAG Roy, 
(Grantee from Maharaja of Chota Nagpur), 








| 
Jai Singh, 


Hari Roy, Padman Roy, 
childless, 
Mani Sahi, Kundal, 
Jiban Sahi, Dhona, 
| 
Kamal alias Loharu, 
a | 
Biju, Lachman, | 
leaving a widow, e illegitimate 


Subans Kuar, | i 
| Mritimjoy, . 
Baijnath, defendant No. 6, | 
left a widow, i I 
Anand Kuar, Son 
who died im September] defendant No. 7. 




















1907. | 
e L 
[ 
Gagarnath, Srinath, 
. Dhrit, 
| 
Tal Gajendar Nath, 
| plaintiff No. 1. 
See eae = 
( ` 
Prayag, Bisunath, 
[aaa 
a a (Pee: 
1 2 3 4 5 
[EWA pn Kaanan te 
defendants. defendants. 


The facts are as follows :— 


In the middle of the eighteenth century 
Kharag Roy came with his father and bro- 
thers to Chota Nagpur, and in the year 1765 
a ‘birt patia’ of a village in Chota Nagpur 
was executed in his favour by the Maharaja 
of Chota Nagpur, to whom he was related. 
The property was leased to Kharag with his 
son, grandsons, etc, “putra putradi” 
(Exhibit O-1). In 1768 he was given another 
birt patta by the Maharaja (Hxhibit C) 


of 13 villages, and here again it was recited 
that his son and grandsons should enjoy the 
property. In 1786 a farther grant (Exhibit 
C-2) was made by the Maharaja to the then 
surviving sonsof Kharag Roy, Hari Roy and 
Padman Roy, and it was recited again that 
their son and grandsons should enjoy the 
property. <A reference to the genealogical 
table will show that Baijnath is the 4th in 
direct male succession from Hari Roy, 
the elder son of Kharag Roy. Batjnath 
died in December 1862 childless, leaving 
a widow named Anand Kuar. The- pro- 
perties, with the exception of certain pro- 
perties which had been alienated for 
maintenance, came intu the possession of 
the widow Anand Kuar. The Maharaja 
of Chota Nagpur then asserted the right 


-to resume the property upon the ground, 


no doubt, of the failure of the senior 
male line of succession, At the same 


time, the two brothers Gagarnath and 
Srinath, who were descended from Hari 
Roy’s younger brother Padman Koy, 
claimed to succeed to the property. These 


disputes resulted in the execution of two 
deeds, one Exhibit 8, dated the 20th 
January 1°63, by Gagarnath and Srinath 
to the effect that they had agreed with 
the widow Anand Kuar that she should 
hold possession of the property as long 
as she lived, upon payment of rent by 
her to the Maharaja, and that they 
should take possession of the villages 
after her death. The other deed (Bxhibit 
23) was executed by the Maharaja of 
Chota Nagpur upon the Sth September 
1866. The deed is called a “waguzashi 
sanad? and recites that on receipt of a 
thousand rupees the Maharaja releases 
the properties in favour of Gagarnath 
and Srinath, half and half. The plaintiff 
No. 1 in the present suit is descended 
from Srinath. He claims Srinath’s half 
share of the properties under this grant 
by the Maharaja of the year 1866, and 
also by reason of the right of inheritance. 
Defendants Nos. 1 to 3 are sons of Gagar- 
nath’s elder son, and defendants Nos. 4 
and 5 are descendants of Gagarnath’s 
younger son. Defendants Nos. 6 and 7 
are the son and grandson, respectively, of 
an illegitimate son of Jiban Sabi, the 
grandson of Hari Roy. Defendants Nos. 
6 ‘and 7 claim certain of the properties 
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‘partly upon the ground of long possession, 
partly upon the ground of a mukararri 
grant, and partly upon the ground that 
they were allowed to retain the properties 
for their maintenance, As I have said, 
the suit was dismissed mainly upon the 
ground that the estate was impartible 
and that the rule of primogeniture pre- 
vailed in the family, so that, in any 
event, the plaintiff No. J, who is descend- 
ed from a younger son of the junior 
branch of the family, inherited no title 
to any share of the property. 


The plaint alleges that the properties 
sued for were the hereditary jagzrs of 
Baijnath Sahi. The plaintiff says in his 
evidence that the entire property belong- 
ed to Baijnath. The plaintiff further 
alleges that Gagarnath and Srinath became 
entitled to the estate on the death 
of Baijnath. There is an allegation in 
the plaint that Anand Kuar, the widow 
of Baijnath, became possessed of the 
properties by -right of inheritance, but 
the later allegation that Gagarnath and 
Srinath were entitled to succeed is in- 
consistent with this. It is in fact essen- 
tial to the plaintiff's claim to a half-share 
by right of inheritance to say that the 
widow did not inherit, for Gagarnath 
and Srinath died in the widow’s lifetime, 
and the plaintiffs claim through Srinath, 


The written statement of defendants 
Nos. 1 to 3 also alleges that the entire 
estate was inherited by Baijnath, and 
that, as a special case, his widow was 
allowed to remain in possession until her 
death, but that the succession in fact 
remained in abeyance. These defendants 
say that after the death of Baijnath’s 
widow, defendant No. 1, the eldest male 
heir of the senior branch of Gagarnath’s 
family, entered into possession. 

Defendants Nos. 4 and 5 did not con- 
test and defendants Nos.6 and 7 support 
defendants Nos. 1, 2 and 3. 


The only possible inference from the 
pleadings of both parties and the evidence 
of plaintiff No. 1 is that the entire estate 
(saving certain alienations made by way 
of maintenance from time to time) descended 
to Hari’s son and son’s sons and that on 
failure of male issue in the direct line 
‘from Hari, the property went to the then 


existing male issue in the direct line from 
Padman, the younger son of Kharag. 

It follows that the Maharaja of Chota 
Nagpur had no right to resume on the 
death of Baijnath, for there had not been 
any failure of beirs male to the grantee 
Kharag. The plaint in fact states that 
the endeavour to resume was improper, In 
so far, therefore, as the plaintiffs’ claim is 
based upon tha waguzasht sanad by the 
Maharaja in favour of Gagarnath and Srinath 
in September 1866, the plaintiffs’ case must 
fail, for the Maharaja, not having any right 
to resume, had no right to make that grant. 

It remains to consider whether the plaintiffs 
can succeed by reason of right of inheritance, 
The plaintiffs’ case on this alternative 
ground appears tó be that on Baijnath’s 


- death Gagarnath and Srinath both at once 


inherited each a half share, and that the 
plaintiff No. 1 succeeded to Srinath’s half 
share by representation, I assume that the 
widow did not inherit, for otherwise the 
plaintiffs’ case must fail. The first question 
to consider thus is, whether, when the new 
line of succession opened upon the death of 


Baijnath, Gagarnath had the right to 
succeed to the exclusion of Srinath, or 
whether both Gagarnath and Srinath 


inherited each a half share. I proceed to 
consider the evidence in favonr of the 
plaintiffs’ contention that Gagarnath and 
Srinath both inherited. If they did not | 
both inherit, the plaintiffs who claim 
through Srinath have, of course, no case by 
right of inheritance. The appellants’ Counsel 
relied, in the first place, on the terms 
of the leases of 1765 to 1786. The lease is 
given in each case to the lessee and his son 
and grandsons, etc., (putra putrad:). It has, 
been held by the Privy Council that a 
modern Hindu Will executed in these terms 
in Bengal would now create an absolute 
estate unconditioned and unlimited. If 
this were the case here, the plaintiffs, as 
members of an undivided Mitakshara family, 
would be entitled to a share, though not to 
half share. But none of the Wills dealt 
with by the Privy Council are earlier than 
the year 1868. The ground of the decisions 
appears to have been that the words “putra 
putradi” had by that time, 1868, acquired 
a technical significance. Our documents are 
nearly a hundred years prior to 1868, and 
were executed in a very backward part of the 


1 


Vol, XXXV] 


INDIAN OASES. 


391 


LAL GATENDRA NATA SABI DEO V. LAL MATHURLAL NATH SAHI DEO, 


country. It is quite impossible to say that 
in 1765, before the arrival of our jurisdic- 
tion, in the forests of Chota Nagpur the 
words “putra putradi” had acquired a 
technical significance. As I have said, it 
is not the case of either party that the estate 
was governed by the ordinary rule of survivor- 
ship in the Mitakshara, as it would have 
been if the interpretation given to the words 
putra putrade” by the Privy Council were 
held to prevail, and optimus interpres rerum 
usus. The family have for several genera- 
tions interpreted the words “putra pulradi” 
in the present case to mean, what in fact 
they literally mean, son and son’s sons. 
The next point in fayour of the plaintiffs’ 
contention is the fact that Gagarnath and 
Srinath executed the joint deed in favour 
of Baijnath’s widow in 1£63, and subse- 
quently accepted a joint sanad from the 
Maharaja. But it must be remembered that 
even according to the defendants’ case 
Srinath would hare succeeded in the event 
of Gagarnath’s death sithont male issue. 
It may be that it was with this in view and 
in order to save future trouble that Srinath’s 
name was joined with Gagarnath’s in these 
deeds. It is common ground that in spite 
of the joint grant of some property to the 
two brothers Hari and Padman in 1786, 
the elder brother’s (Hari’s) son succeeded 
in preference to Padman’s. There is 
further the fact that these deeds of 15063 
and 186C were entered into under the 
pressure cf a threit by the Maharaja to 
resume the estate. This is stated both in 
the plaint and in the written statement of 
defendants Nos. 1, 2 and 3. The plaint- 
iffs next rely upon the fact that defendants 
Nos. 1, 2, 3 entered into certain transaclions 
inthe year 1908 (Exhibit 293) in which 
they described themselves as heirs under 
the Mitakshara Law. The expression was 
probably imperfectly understood, and in any 
case, it does not involve any clear admission 
that Srinath’s family had any title to the 
property. A stronger inference in favour 
of the plaintiffs can be drawn from the fact 
that in this transaction defendants Nos. 1, 
2 and 3allowed to be joined with them as 
co-Jessor defendant No.6, who derived his 
title to that particular property from a lease 
from plaintiff No. 1. That is the sum of 
the main evidence in support of the plaint- 
ifs’ case. | 


On the other hand, in favonr of the 
opposite contention that Gagarnath succeeded 
to the exclusion of Srinath is the fact that 


Gagarnath put this claim to exclusive 
succession forward so far back as the 
year 1874 before the Judicial Commis- 
sioner of Chota Nagpur. His claim 


was held tobe good (Exhibit D); his suit, 
which was for recovery from the widow 
Anand Kuar, being defeated only upon the 
ground that he had entered into the agree- 
ment with her in 1863. The learned Sub- 
ordinate Judge ig wrong where he says that 
Srinath appeared in that suit, but the fact 
that Srinath did not appear dees not do 
away with the evidence that Gagarnath then 
successfully asserted a right to succeed to 
the exclusion of Srinath. As to the value 
of the oral evidence I see no reason to differ 
from the appreciation of it expressed by the 
learned Subordinate Judge. The other 
documents put forward have also been rightly 
estimated by him, for it must not be for- 
gotten that Srinath had a right to succeed 
upon the death of Gagarnath without male 
issue, and that, therefore, it was not un- 
natural for Srinath to join with Gagarnath 
in signing papers and executing deeds. He 
was joint in mess with Gagarnath. 1 have 
found that Hari’s son succeeded to Kharag’s 
estate in preference to Haris younger 
brother Padman’s son. This was without 
objection. Jt is, therefore, probable that 
Gagarnath’s family had the right to succeed 
to the exclusion of Srinath’s, and that this 
was so, is supported by a substantial pre- 
ponderanze of evidence. Moreover they are 
in possession. J, therefore, hold that the 
plaintiffs’ claim by right of inheritance must 
fail. 

I have carefully considered whether the 
plaintiffs could succeed upon the ground that 
the waguzasht sanad of 1866 was the result 
of a family arrangement which could be 
upheld upon the principle for which Stapilion 
v. Stapilion (6) is the leading authority. 
The story told in the judgment of the Judi- 
cial Commissioner in 1874 suggests that 
upon the death of Baijnath the Maharaja 
claimed the right to resume, and went so 
far as to attach the property. All the mem- 
bers of the family assembled and protested, 
but the Maharaja declined to make any eon- 

(6) (1739) 1 Wh. & Tu. 3 3 (7th Ed) Sth Ed, 
284; 1 Atk. 2, 
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cession further than a grant to the widow 
for her life. The result was that the 
brothers agreed to allow the widow to remain 
in possession for her life, and subsequently 
took a re-grant from the Maharaja, the terms 
of which were drawn so as to avoid any re- 
cognition of any title in the widow while at 
the same time it discharged the Maharaia 
from the duty of maintaining her. But no 
such case was distinctly made in the plaint 
and 1 have with reluctance decided that the 
plaintiffs should not be allowed to make it 
now. Indeed, their Counsel did not respond 
very readily to my suggestion tbat he should 
be permitted to do so. And I have not been 
uninflnenced by the indications that this 
' litigation isa mere speculative indulgence 
on the part of plaintiffs Nos. 2 to 9, to whom 
plaintiff No. 1 has sold half his interest. 

I have scrupulously avoided deciding any 
question the decision of which did not appear 
to be absolutely necessary upon a proper 
interpretation of the pleadings. I have not, 
for instance, decided the question of the 
right of the widow to succeed. The plead- 
ings and the evidence seem to suggest that 
the widow had no right to sueceed, for both 
parties appear to plead that the grant was 
limited and conditioned, and the words ‘putra 
putradt,’ if they are words of limitation at all, 
would exclude the widow. I note that in 
the case before the Judicial Commissioner in 
1874 the widow indirectly, conceded that if 
her husband had not obtained a separate 
share by partition she had no right to suc- 
ceed. But I express no opinion on the 
question, for it was not fought out. It is, 
in my view, important to avoid so far as 
possible making judicial pronouncements 
which are not absolutely necessary for the 
determination of a case as set out by the 
pleadings of the parties, more especially as 
such pronouncements tend in any event to 
precipitate and to fossilise legal conceptions 
which, in the case of Chota Nagpur at any 
rate, are probably transitional and temporary. 
There is also a peril of an opposite but 
equally serious kind, I mean the danger of 
antedating modern ideas. 

The case has not been well conducted on 
behalf of the plaintiffs at any stage. I would 
dismiss the appeal with costs. 


Appeal dismissed. 
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PATNA HIGH COURT. 

Srconp Cryin APPBAL No. 256 or 1916. 

July 6, 1916. 
Present:—Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 
RAM CHARAN MAHATO-——PuaintiF¥— 
APPELLANT 
versus 
HARIHAR MAHATO—Direnpant— 


RESPONDENT. 

Chota Nagpur estate—Primogeniture andimpartibility, , 
evistence of—Trial Court, conclusions of fact by— 
Wrong application of law—Appellate Court, duty of. 

In the estate of Maharaja of Chota. Nagpur and in 
his family the custom of impartibility and primo- 
geniture exists. [p. 893, col, 2.] 

A Court of Appeal must assume that a Judge 
knows the law which he is called upon to administer 
and that he applies it to the facts of tho case before 
him; and if there is evidence to sustain the con- 
clusion of fact at which he arrives, then his decision 
is unimpeachable. In cases where a Judge states, and 
wrongly states, what the law is and applies wrong 
legal principles to the facts of the caso so stated by 
him, then in such cases the Appellate Court will 
intervene and correct the erroneous principles of law 
which the Judge has applied and remand the case for 
a re-hearing with a correct exposition of the law. [p. 
393, col. 1.] 


Second appeal froma decision of the Judi- 
cial Commissioner, Chota Nagpur, dated the 
Ilth December 1915. 

Mr. Atul Krishna Ray, for the Appellant. 

Messrs. Dhirendra Nath Dutt and Sarat 
Chandra Mukherjee, for the Respondent. 

JUDGMENT. 

ÅÀTKINSON, J.—This case comes before us 
on appeal from the Judicial Commissioner 
of Ranchi, and the appeal is brought by 
the plaintiff, who seeks a partition of joint 
family property. The defendant is his 
eldest brother, and the defendant alleges 
that the custom of primogeniture, prevails 
in their family in Chota Nagpur, and that 
consequently the joint family property is 
incapable of partition and descends to him, 
the defendant, as the eldest male heir of 
their common ancestor. 

The case was yery exhaustively heard 
by the Subordinate Judge and also by Mr. 
Kingsford sitting as Judicial Commissioner. 
The question that was considered was, 
whether proof of the custom alleged had 
been given, sufficient in law to satisfy the 
requirements of legal proof of custom. 
Mr. Justice Kingsford in considering the 
case originally admitted in evidence a 
report of the Settlement Officer, Mr. Roy. 
The learned Judge, under what he believed 


Vol. XXXV] 


RAM CHARAN MAHATO V, HARIHAR MAHATO. ` 


to be the authority of a section of an Act 
of Parliament, relied upon that document 
as being conclusive evidence 6f the custom 
alleged in this case, 

On second appeal the High Court of 
Calcutta expressed its opinion that the learn- 
ed Judge was wrong, and remanded the 
case to him for determination, asto whe- 
ther or not the custom alleged had been 
proved, with a direction to disregard and 
~- attach no weight to the Assistant Settle- 
ment Officer’s report which the Jndge had 
relied on so strongly in the previons trial. 

Mr. Justice Kingsford then applied him- 
self to the evidence as given before him, 
and to the documents on the record, and 
satisfied himself that the 
did prevail. He says in his judgment, 
“Upon the evidence on the record I am 
satisied that the custom of primogeniture 
prevails in the family to which the parties 
belong, and aceordingly I allow the 
appeal”. 

Mr. Ray has very properly argued and 
contended before us, that the judgment of 
the learned Judge is not satisfactory, in- 
asmuch as the Judicial Commissioner does 
not show by his judgment that he has 
applied legal principles in testing the value 
of the evidence in proof of the custom 
alleged. Mr. Ray says that he, the Com- 
missioner, should have found that the custom 
was invariable, thafit was ancient, certain, 
unambiguous and continuous; and he says, 
that because he has not separately found 
each one of these issues, therefore, it 
cannot be said that he has applied legal 
principles to the evidence given before him. 

In my opinion a Court of Appeal must 
assume that a Judge knows the law which 
he is called npon to administer and that he 
applies it to the facts of the case before him; 
and if there is evidence to sustain the 
conclusion of fact at which he arrives, then 
his decision is unimpeachable. In cases 
where a Judge states, and wrongly states, 
what the law is, and applies wrong legal 
principles to the facts of the case so stated 
by him, then in such cases the Courts have 
held that the Judge has misdirected himself, 
and that, therefore, the High Court qn 
appeal intervenes and corrects the erroneous 
principles of Jaw which the Judge has 
applied, and remands the case for re-hearing 
with a correct exposition of the law. 
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Taking the Subordinate Jadge’s judgment 
in this case, which was before Mr. Justice 
Kingsford, and his own judgment in the 
case, I am perfectly satisfied that all the 
legal elements constituting proof of custom 
were fully present to Mr. Kingsford’s mind, 
and with this knowledge he decided the facts 
against the plaintiff and‘in favour of the 
defendant, who was seeking to establish 
proof of custom. I am strongly fortified 
inthe view I hold in this case, inasmuch 
as inthe recent number of the Patna Law 
Journalin the case reported at page 109, Vol. 
I, for the month of June [Lal Gajendra Nath 
Sahi Deo v. Tal Mathurlal Nath Sahi Deo(1)3 
Mr. Justice Chapman and myself had to 
consider the question as to whether the rule 
of primogeniture was a custom recognized 
and established in the Province of Chota 
Nagpur. We were both satisfied beyond 
all doubt, that on the Maharaja’s estates 
and in his family the custom of impartibility 
and primogeniture was established in all 
cases. I went alittle further and held that it 
was the lez loc? of the Province; L may 
have been right or I may have been 
wrong; but in the present case the 
parties hold their estate and family property 
under the Maharaja; therefore, if the 
decision which we gave and to which 
I bave referred, is right, it follows obviously 
that the family property in question was 
subject to the custom which we have held 
to be established. 

For all these reasons we are of opinion 
that there isno groond for setting aside the 
learned Judge’s judgment. We accordingly 
refuse the appeal but without costs. 

Jwata PRASAD, J.—I entirely agree with 
my learned brother that the judgment of 
the learned Judicial Commissioner is quite 
right. His finding upon custom is based 
upon legal and sufficient evidence in the 
ease. Tho learned Vakil for the appellant 
has failed to show that the learned Judicial 
Commissioner disregarded any evidence 
material in the case as to the proof of the 
custom, or has acted upon any illegal evidence. 


i Appeal dismissed. 


(1) 35 Ind. Cas. 888; 1 P. L. J. 109; 20 0. W. N. 
876. 
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“LOWER BURMA CHIEF COURT. 
First Civin Apprat No. 13 or 1915. 
February 14, 1916. 
Present:-Sir Charles Fox, Krt., Chief Judge, 
and Mr; Justice Twomey. 

MAUNG THA TE AND oraers— 
PLaintTIFFS—-APPELLANTS 

$ versus 
KOSHWE BYAN pecgasen’s Lecar 
REPRESENTATIVES ——D EPENDANTS—RESPONDENTS. 

Limitation Act (IX of 1908), s. 26 -Right to dis- 
charge surplus water— Easement -Naturel vighf—Right 
to obstruct, acquisition of, by preseripfion—Nature of 
proof. 

A plaintiff seeking to enforce aright to discharge 
surplus water through a watercourse or the exist- 
ence of an easement must prove the acquisition of 
the easement under section 26 of the Limitation 
Act. He will not, however, be precluded from urging 
as an alternative case that he has, apart from the 
easement, a natural right to the discharge, provided 
the matter was brought before the Trial Court in 
some form, in which case, on proof of the right, it 
is open to the defendant to establish the acquisition 
of a right to dam the flow under the said section. {p. 
394, col. 2; p. 895, col. 1.] 

Subramaniya Ayyar v. Ramchandra Rau, 1 M. 385; 
Khetturnath Ghose v. Prosunno Gowalah, jT W. R. 498 
and Kopil Pooree v, Manick Sahoo, 20 W.R. 287, 


referred to, 
Mr. Shaw, for the Appellants. 
Mr. May Oung, for the Respondents. 


“JUDGMENT. 


{wouey, J—The three plaintiffs and the 
defendant Ko Shwe Byan, who died while 
the suit was pending, were neighbouring 
holders of paddy lands. “The holdings of the 
plaintiffs are west of the defendant’s holding. 
The 8rd plaintiff, Ma Le Yaik’s lands actually 
adjoin the defendaut’s land but the land of 
the 2nd plaintiff is separated from it by other 
holdings. A “yo” or watercourse called 
Sabochaungbya. divides the defendant’s 
holding on the south from the holding of 
one Maung Ba Pe on the north. This 
“yo” extends as far as Tha Te’s land on 
the west and on the east is connected 
through the Peikswe creek and the Kanaungto 
creek with the Rangoon river. The three 
plaintiffs claimed the right of draining their 
lands through the Sabochaungbya. They 
alleged in their plaint that they enjoyed 


this right for over 30 years; that the 
defendant had interfered with this right 
by damming up the yo’ so that the 


three plaintiffs’ lands were flooded. They 
asked for a declaration that their lands 
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are dominant tenements and ‘have the 
easement of discharging their surplus water 
into the said watercourse and that the 
plaintiffs bave the right of ingress and 
egress along the watercourse, and they 
asked also for an. injunction prohibiting 
the defendant from damming up the 
watercourse and claimed damages Rs. 6,400, 


The plaintiffs’ claim was expressly based 
on the existence of an easement and they 
were accordingly required to prove their 
right to discharge surplus water as an 
easement and as of right without interrup- 
tion for 20 years under section 26 of the 
Limitation Act. The defendant denied the 
alleged easement and pleaded that the dam 
was erected 25 years ago to keep out salt- 
water and that the natural drainage of 
the plaintiffs’ lands is not in that direc- 
tion at all but by watercourses flowing 
in other directions, The defendant further 
alleged that any damage to the plaint- 


iffs’ fields caused by flooding was dué to 
the closing of these other watercourses 
and rot to the damming up of the 


Sabcchaungbya watercourse. The “District 
Court found that the plaintiffs had failed 
entirely to prove the alleged ensement. The 
Ist plaintiff, Maung Tha Te, admitted that 
defendant dammed up the “yo”. 5 or 
6 years before the” suit, The plaint- 
iffs’ witness Tha Yank said that the 
bund or dam was made 24° years ago to 
keep out salt-water from the defendant’s 
land. Maung Lu Nyo, a tenant of the 
plaintiff Ma Le Yauk, admitted that the, 
dam was in existenco over 6 years” 
including the year of suit. Other wit-' 
nesses of the plaintiffs admitted that the 
“yo” was dammed up 6 years or more before 
the suit. Ko Maung Gyi (10 W. P.) said he 
had noticed it 12 or 13 years before. Maung 
Tha Te, the lst plaintiff, said that it was 
only in the year of the suit that the defendant 
refused to make an opening in the dam 
for surplus water to flow ont and that pre- 
viously the defendant had always opened 
it when he was asked to do so, But he 
offered no evidence of his ever asking defend-- 
ant to make an opening in the dam. His 
witness Maung Lu Nyo said, “Since thecreek 
has been closed it has never been opened. 
No outlet for water has ever been made”. © 
There can be no doubt at all that on the 
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evidence the District Court was right in 
helding that the plaintiffs failed to establish 
their right to an easement under section 26 
of the Limitation Act. 

On appealing to this Court the plaintiffs 
changed their ground and it is urged on their 
behalf that the question is, not whether 
plaintiffs established the easement 
alleged in the plaint, but that they are 
entitled apart from any question of easement 
to discharge their surplus water by the 
watercourse in question as a natural right; 
that it is for the defendant to prove that he 
has a prescriptive right under section 26 to 
dam up the “yo” and so interfere with this 
natural right. In illustration of this natural 
right the Madras case, Subramaniya Ayyar 
v. Ramchandra Rau (1), has been cited. In 
that case the defendants blocked up a 
stream by which the plaintiffs fields had 
been drained from time immemorial and it 
was held that defendants could only justify 
their action if they had acquired an easement 
negativing the immemorial user. The defend- 
ants had interfered with the accustomed course 
of things and with the right of property 
which the plaintiff had to the accustomed 
flow of the stream, aright which goes by 
the name of rights et jure natura, I was 
held that plaintiff had a clear right of action. 

The same kind of right was recognised 
inthe case of Khetturnath Ghose v. Prosunno 
Ghose Gowalah (2) and in the case of Kopil 
Pooree vy. Manick Sahoo (3). 


“This aspect of the present case was not 
specially dsalt with in the District Court’s 
judgment althongh an issue had been raised 
on it, tiz., the 3rd issue, Has the burd been 
so long in existence that the defendant has 
a prescriptive right to it? The evidence on 
the record is sufficient to dispose of this 
point. The évidence of the defendant’s 
witnesses goes to show that the dam was 
erected over 20 years ago to keep out salt- 
water from the defendant’s land and the 
adjoining lands, and that without this dam 
cultivation would be very difficult, if not 


impossible. This evidence is strongly cor- 
roborated by the plaintiffs’ own witness 
Maung Tha Yauk. Moreover there is 

(1) 1 M. 385. 

(2) 7 W. Ri 498. 

(8; 20 W. R. 287. 
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no sufficient reason to believe that the 
watercourse in question is the natural 
outlet for the drainage of the plaintiffs’ 
fields, while there is a good deal of evidence 
to the contrary effect. Manng Tha Yauk says 
that when he worked the land now occupied 
by Maung Ba Pe, there was no “yo” between 
his holding and the defendant’s land but there 
was a “taman” or high field bund. It would 
appear, therefore, that the Sabochaungbya 
has gradually eaten its way from east by tidal 
action up to íhe eastern boundary of the plaint. 
iff, Maung Tha Te’s land. The defendant’s 
land is admittedly higher than Maung Tha 
Te’s land, which would indicate that the 
natural course of drainage is not in the direc- 
tion of the defendant’s land at all. Finally, 
there are several admissions by the plaintiffs’ 
witnesses as to other watercourses flowing 
westward and southward, and it seems 
likely that these watercourses are the 
natural means of drainage of the plaintiffs’ 
lands. Š 

Itshonld, tberefore, be held, in my opinion, 
that the plaintiffs had ne right of immemorial 
or customary user in respect of the 
Sabochaungbya, and even if they had such 
a right the defendant has established his 
prescriptive right under section 26 of the 
Indian Limitation Act to dam up the “yo.” 
I would, therefore, dismiss this appeal with 
costs. 

Fox, ©. J.—I concur. 

Appeal dismissed. 


‘OUDH JUDICIAL COMMISSIONER'S 


COURT. 

First Civin Apresar No. 23 or 1913. 
June 12, 1914, 
Present:—Mr. Kanhaiya Lal, A. J. ©., and 
“Mr. Kendall, A. J. O. 

NISAR HUSAIN alias MUNNE AND OTHERS 
— DEFENDANTS Nos. 1, 2, 3 AND 5— 
APPELLANTS 
versus 
Musammat ASHRAF-UN-NISSA— 


PLainTirF—REsPONDENT. 

Pardanashin lady—Deed of gift--Presumption of 
undue influence—Burden of proving bona fides—Pos. 
session not delivered—Declaratory suity whether 
maintainable—Specific Relief Aci iI of 1877), s. 42. 

Undue influence will be presumed in the case of 
transactions with pardanashin women; that is to say 
it will be for the party who in such cironmatances 
affirms the bona fides of a transaction to substantiate 
his affirmation. [p. 398, col. 2.] 
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Kali Bakhsh Singh v. Rem Gopal Singh, 21 Ind. 
Cas. 985; 36 A. 81; 18 C. W. N. 282; (1914) M. W. N. 
112; 16 O. C. 878; 1 O. L. J. 67; 15 M. L. T. 130; 26 M, 
L. J, 121; 12 A. L. J. 115; 190. L. J. 172; 16 Bom. L. R. 
147 (P.C.), referred to. 

A knowledge of letters and of figures and a capacity 
of dealing at first hand to some extent with her tenants 
will not convert a pardanashin woman into a woman 
of the world so as to rebut the presumption of undue 
influence in the case of transactions with such a 
woman. [p. 403, col. 1.] 

Plaintiff sued fora declaration that she was the 
absolute owner of the properties in suit. The 
defendants contended that she had voluntarily 
executed a deed of gift in favour of her brother 
(their father) and got it registered and had at the 
same time put the donee in possession. They 
further alleged that no deception or misrepresen- 
tation of any kind had been resorted to, The plaintiff 
admitted her signature on the deed in question, 
but pleaded that as she had completely trusted A. H., 
the alleged donee, she had signed whatever was put 
before her withont knowing its contents and with- 
out asking what the document contained, and that 
A. H, had concealed from her the fact that she was 
signing a deed of gift in his favour. In his endorse- 
ment on the alleged deed of gift the Snb-Registrar 
made no note to the effect that its contents were 
explained te her and in his evidence also declined 
to swear that anything in the nature of an explana- 
tion was attempted, while ‘the other witnesses 
produced by the defendants were discrepant among 
themselves as to the manner in which this warning 
had been conveyed to her. It appeared further thar 
moneys from the estate had been paid in just in the 
same manner before as after the dato of the deed 


of gift; while all the entries in the books of account - 


showed the money expended, both in payment of 
revenue and otherwise, as the money of the plaint- 
iff. The evidence also shéwed that collections had 
continued to be made on behalf of che lady after as 
before the deed of gift: 

Held, (1) that although the plaintiff did execute 
the deed, she cid not appreciate the fall signi- 
ficance thereof, or that it was to operate as a 
complete devolution in presenti of all her property; 
[p. 899, col. 2.] : 

(2) that possession did not pass from her to A, H., 
the alleged donee, as aresult of the execution of 
this deed and that since she took immediate steps 
to place her position beyond donbt as soon as she 
discovered the full result of her action, her suit 
having been brought within the period of limitation 
from that time was not time-barred; [p. 399, col. 2.] 

(3) that as possession had not passed, the plaint- 
ift’s claim for a declaration was not barred by section 
42 of the Specific Relief Act. [p. 104, col. 1.] 


Appeal against the order of the Sub-Judge, 


Gonda, dated the 12th February 1913. 
Messrs. Wazir Hasan, Ali Muhammad and 


Samiullah Beg, for the Appellant, 


Messrs. Muhammad Nasim, Muhammad 
. Wasim, Niamatullah and Muhammad Beg, 
for the Respondents, 


` 


INDIAN CASES, 


[1916 


JUDGMENT.—This is an appeal against 
a decree of the Subordinate Judge of Gonda 
declaring the respondent to be the absolute 
owner of certain property and cancelling a 
deed of gift dated 9th August 1906. The 
appellants, five in number, are the represen- 
tatives-in-interest of one Ata.Husain alias 
Achche Mian, the brother of the respondent 
against whom the snit was originally 
directed. The claim was valued at Rs. 50,000. 


The allegations of the respondent in her 
plaint were that she was possessed of cer- 
tain property, part of which she obtained 
under a gift from her husband, and part 
by purchase in her name during the life- 
time of her husband; that after the death 
of her husband she placed entire reliance 
upon Ata Husain, her brother, and the 
supervision of her entire property was loft 
to him; that she removed him in September 
1910 on occount of various undefined mis- 
demeanours, and that in January 1911 some 
trouble oceurred owing to his interference 
which led her to prefer a complaint to the 
Depnty Commissioner. She added that about 
that time she came to know thatthe de- 
fendant’s interference purported to be made 
on the basis of an alleged deed of gift, in 
connection with which she learnt that 
mutation in his favour had already been 
effected. She denied having executed any 
deed, by way of a deed of gift or trans- 
fer, so as to be divested of her entire 
property. She added that in July 1911 
£ta Husain bad instituted five suits for 
arrears of rent against several tenants in 
some of the villages which belonged to her, 
setting himself up as owner in’ possession. 
She alleged in paragraph 9 of ‘her plaint 
that she was pardanashin, rustic, and il- 
literate, 70 years old, in 1906,. and that 
she had net the capacity of understanding 
a transaction or the purport of a deed, 
that she had completely fallen under the 
influence of the defendant and'‘used to be- 
lieve everything the defendant told her, 
and that it was possible that he might have 
obtained her signature on some deed by 
misrepresentation and frand. She, therefore, 
alleged that if her signature had been 
obtained on any such document, it was void 
as having been obtained by fraud and mis- 
representation without her having been made 
acquainted with the real import and contents 


: 
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therecf, that she did not take the legal 
advice of any person, nor had any oppor- 
tunity of doing so, and that she all along 
remained herself the owner in possession 
and enjoyment of the property, possession 
never having passed to the defendant. She, 
therefore, prayed for a declaration of her 
absolute ownership in the property which 
she specified in the list attached to the 
plaint; and prayed, in addition, that if by 
reason of mutation: of name having been 
effected the Court was unable to grant 
her a simple declaration, then a decree 
for possession of the said property might 
be passed, or any other relief granted which 
was warranted bs the fasts of the case. 
She did not, it will be noticed, in set 
tems pray for cancellation of the deed of 


gift. Ata Husain died before the written 
statement came to be filed and it was 
filed by the present appellants. It was 


there alleged that a dispute had arisen 
between Ata Hussain and one Hazari 
Lal who was the mukhtar of the lady and 
that he bad this present suit instituted. 
lt was alleged that the plaintiff had 
voluntarily executed the deed of gift on Sth 
August 1906 and got it registered after 
fully understanding it, and that she had 


at the same time put the donee in posses- 


sion. It was also alleged that she was fifty- 
five years old and not seventy at the 
time of the execution of the deed of gift 
and very well understood her affairs, and 
that no deception or misrepresentation of 
any kind was resorted tò, The additional 
pleas set out that there was no one be- 
sides Ate Husain who could have inherited 
the plaintiff-respondent’s property, and that 
for this reason and because she was so 
pleased with him on account of his 
obedience and the way Le managed her affairs, 
she after mature consideration executed the 
deed of gift and made possession over to 
him; and it was pointed out that in the 
course of the mutation proceedings, and also 
at a later occasion, the plaintiff had ex- 
pressly admitted execution and completion 
of the deed of gift. The plaintiff-respond- 
ent’s possession was also denied. The lower 
Court framed the following issues:— 

1. Whether the plaintiff executed the 
deed of gift dated Yth August 1906 in 
favour of the deceased Ata Hussain under 
undue influence of the said Ata Husain? 
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2. Whether the donce or the plaintiff is 
in possession of the disputed property? 

3. Whether the plaintiff is bound to get 
the deed cancelled? “ 

4, if so, is the cancellation barred? 

5. Whether the plaintiff learnt of the 
deed of gift only on the 19th July 1911? 
~ The lower Court found that the re- 
spondent did not come to know of the deed 
of gift until the 19th of July 1911. It 
found on the second issue that the plaintiff- 
respondent had been in possession all along. 
It found the first issue in favour of the 
plaintiff, that is to say, that the deed of gift 
was executed owing to the undue influence 
of Qazi Ata Husain, and it found the third 
and fourth issues against the defendants, 
presumably thereby finding that the plaintiff 
was not bound to get the deed cancelled and 
that the cancellation of it was not barred. 
On these findings it decreed the plaintiff’s 
claim for a declaration with costs and 
ordered that the deed of gift be cancelled. 

In the crounds of appeal the appellants 
plead tha the suit is barred by 3 years’ 
rule of li nitation, that the relief for declara- 
tion is b: red by section +42 of the Specific 
Relief A °t, that the lower Court has mis- 
understood. the pleadings and has made 
out an entirely new case for the plaintiif- 
respondent, who could not be allowed to set 
up a case of undue influence, when she 
denied the execution of the deed of gift in 
question. The appellants further plead 
that the plaintiff failed to prove that the 
execution of the deed in dispute was due 
to any undue influence and that the plaintiff 
was not in possession of the property in 
dispute, and that certain evidence which 
the appellants desired to give in proof of 
payment of land revenue was improperly 
rejected. 

It is first important to come to a detinite 
understanding as to what the case of the 
respondent in the lower Court was. She 
denied the execution of the deed of gift, or 
an intelligent executiun of it with a know- 
ledge of its nature and effect. Her plaint 
was drafted at atime when she had mot, 
according to her allegation, seen the deed of 
gift. The lower Court before framing 
issues not only put certain questions to the 
lady’s Pleader who represented her, but 
also examined her briefly on commission. 
Her learned Pleader stated that it was not 
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her ease that any misrepresentation took 
place, and that the fraud of which she 
complained in her plaint was that, if she 
had been persuaded to sign any deed, Ata 
Husain bad concealed from her the fact 
that she was signing a deed of gift in his 
favour. When the lower Court was pro- 
posing to frame the first issue in the words 
in which it was subsequently framed, an 
application was filed on behalf of the plaint- 
iff-respondent onthe 2nd September 1912 
stating that it -was not her case that she came 
to execute the deed owing to undue influence 
or unlawful pressure (dabao najaiz) and 
suggesting in the form of certain issues 
that Ata Husain was her mukhtar and trusted 
manager at the time the document was signed, 
that he took undue advantage of his position 
and acted in bad faith, and that her signa- 
tures were taken withont the meaning of 
the document and the results that would 
arise from it being clearly explained to 
her. When the plaintiff-respondent came to 
be examined on commission she very ex- 
pressly admitted her signatures in five 
places on tue deed of gift in question. She 
alleged that, as she trusted Ata Husain 
completely, she signed whatever was put 
before her without knowing its contents; 
and without asking what the document 
contained; and that it was only later that 
she came to know that what she had signed 
wasa deed of gift. It must, therefore, be 
taken that her plea and the finding of the 
lower Court on the Ist issue amounted to 
this that the plaintiff-respondent signed the 
document, Exhibit A, owing to the confidence 
she reposed in Ata Husain who was her 
‘trusted manager and that confidence was 
betrayed, and fraud consequently committed, 
by Ata Husain, in that he concealed from her 
the purport of the document; and that she 
signed it without any knowledge of its 
contents and without any intention of 
executing it as a deed of gift in Ata Husain’s 
favour and which was operating to entirely 
and immediately divest her of the property. 


We are thus able to staré on a considera- 
tion of this appeal with the admitted fact 
that the respondent, Musammat Ashraf-un- 
nissa, did sign the deed of gift in question, 
If she signed, fully appreciating its contents 
and the results which would arise from it, 
then evidently her claim would be barred 
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by the law of limitation; and this is the main 
contention of the appellants. 


A good deal has been said on the question 
of the burden of proof, and our attention 
has been drawn to a number of authorities, 
both of the English as well as of the 
Indian Courts, on the principle of fiduciary 
relationship, especially with reference to 
pardanashin women; and it has been pressed 
upon us for the appellants that although much 
affection may haveexisted between Ata Husain 
and Ashraf-un-nissa, no such fiduciary rela- 
tiensbip existed as would justify laying the 
burden of proof upon the appellants. Our 
attention has been drawn toa ruling, Coomber 
In re, Coomber v. Coomber (1), where the 
Judges have laid down that fiduciary rela- 
tionship is not alone sufficient to raise a 
presumption against adeed of gift. This 
is doubtless true in ordinary cases; but there 
are certain positions in which the existence 
of undue influence will be presumed; that 
is to say, it will be for the party who in 
such circumstances affirms the bona fides of a 
transaction to substantiate his affirmation. 
In transactions inter vivəs between trustee 
and beneficiary, guardian and ward, legal 
adviser and client, medical adviser and 
patient, among others, such undue influence 
will be presumed; and it is unneces- 
sary for us to quote authorities to justify us 
in adding that in Indian law the same pre- 
sumption will be made in the case of tran- 
sactions with pardanashin women. Parti- 
cularly our attention has been directed to 
the recent ruling of their Lordships of the 
Privy Council in Kali Bakhsh Singh v. Ram 
Gopal Singh (2) where they lay down: “Much 
as their Lordships support and approve of 
the protection given by law to a pardanashin 
lady, they cannot transmute such a legal 
protection into a legal disability.’ This 
ruling indeed sounds a wholesome note of 
warning to those who would exploit the 
protection of the pardanashin too far; but 
it does not in any way derogate from the 
general principle which we have quoted above. 


(1) (1911) 1 Ch. 174, on appeal page 728; 80 L. J. 
Ch. 899; 104 L. T. 517, 

(2) 21 Ind. Cas. 985; 86 A. 81; 18 O. W. N. 282; 
(1914) M. W. N. 112; 16 O. C. 878; 1 O. L. J. 67; 15 
M. L, T. 130; 26 M. L. J. 121; 12 A. L. J. 115; 19 O. L. 
J. 172 16 Bom. L. R. 147 (P. 09). 
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Indeed the appellants have not in their 
grounds of appeal complained that the 
burden of proof was unfairly laid upon 
them by the lower Court. Their Counsel 
admitted in the Court below that the burden 
lay on tbem, and though a reference to the 
issues framed by that Court will show that 
as a matter of fact the burden of proof on 
the first issue was laid originally on the 
plaintiff, the lower Courtin its judgment 
treated the evidence as if the burden of 
proof had been upon the defendants. Each 
party in this case had been content to rely 
upon the weakness of the case of the other 
party, and the strength of its own case; 
and it has, therefore, not been necessary 
for us to determine whether the onus has 
been properly laid, whether it has been dis- 
charged, or whether, if one party appeared 
not to have discharged the onus that lay upon 
it, the Court ought to consider, or not to 
eonsider, the affirmative evidence produced 
by the other party. The extent of the couf- 
dence which existed between Ata Husain and 
Musammat Ashraf-un-nissa we shall have to 
consider in its bearing upon the credibility 
of evidence, and upon the presumptions 
arising upon that evidence; and itis really 
in this connection, rather than on the question 
of the burden of proof, that the subject has 
been elaborated. 

Rightly or wrongly then, the burden of 
proof onthe Ist issue was laid upon the 
respondent. She set out to prove that she 
had been continuously in possession. It was 
emphasised for her that, owing to the 
fiduciary relationship which existed between 
her and her brother, the whole transaction 
must be scrutinized with great care. It was 
pointed out for her that the property was not 
in immediate danger, and, therefore, no motive 
existed to take such a sudden and far- 
reaching action in respect of it, so many 
years after her husband’s death; and that 
had she desired to secure the succession to 
Ata Husain she could, if it were necessary, 
have secured it by Will; and that the ques- 
tion of promoting the welfare of Ata Husain, 
without acting to the detriment of her own 
welfare, was one in which she would have 
required assistance and independent advice. 
The appellants set out to prove the cireum- 
stances attendant upon the execntion and 
registration of the deed of gift, and the 
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unequivocal admissions of the lady at later 
dates that she had surrendered possession to 
Ata Husain. They also sought to substanti- 
ate their own possession by direct evidence 
and they endeavoured to show that the lady 
‘vas neither helpless nor illiterate, but was 
a capable managing woman, who could look 
after her own affairs, 

The case has been pat before us with great 
care and the evidence thoroughly scrutinized; 
and a very large number of precedents have 
been quoted and commented upon, 

The judgment of the Subordinate Judge is 
spasmodic, his findings particularly sketchy, 
and his handwriting so reprehensibly illegible 
that our labours, and those of the learned 
Counsel who appeared in this Court, have 
been thereby appreciably enhanced. We 
find that the lady did execute the deed, but 
that she did not appreciate the full 
significance thereof, or that it wasto operate 
as a complete devolution in present: of all her 
property, but that rather she believed that 
her proprietary title and her possession 
thereunder was not thereby to be disturbed 
during her lifetime. We find that posses- 
sion did not pass from her to Ata Husain as 
a result of the execution of this deed, and 
that, as soon as she discovered the full result 
of her action, which was sometime between 
May and the end of September 1910, she 
took immediate steps to place her position 
beyond doubt and brought this suit within 
the period of limitation from that time. 

[After setting out the material portions of 
the deed of gift and the genealogical tree of 
the parties, the learned Additional Judicial 
Commissioners proceed to consider the 
defendants’ evidence. | 

Firstly, they produced the deed of gift, and 


‘they summoned all the witnesses thereto, the 


scribe and the Sub-Registrar. From some of 
them they also sought to establish that the 
lady was educated and competent. They 
produced certain tenants, mainly of Jagannath- 
pur, to prove payment of rent in recent years 
to Ata Husain; and one person who would 
prove payment of a qu.ta of land revenue to 
him by Ata Husain in respect of a share in 
Domipur. Their other witnesses are called 
to prove the documentary evidence. 

Wazir Ali, the Sub-Registrar, happens to be 
distantly connected with Ata Husain’s wife, 
as the genealogical tree will show. He is a 
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man who has since been dismissed from 
Government service. It is objected for the 
respondent that as some of the property 
gifted lay in the Basti District, the Sub- 
Registrar of Basti might have been called 
instead of Wazir Ali, who is the Sub-Registrar 
of the Utraulla Tahsil in the Gonda District 
where the rest of the property is situate. 
This is an argument of no importance when 
we consider that practically the whole of 
the property is in the. Gonda District, and 
also the residential house. The Sub-Re- 
gistrar recorded upon the document, as we 
have noted, that it was read-to the lady; but 
he made no further note to the effect that 
its contents were explained to her, which he 
should have done, had he followed the in- 
structions laid down for the guidance of Sub- 
Registrars in the Registration Manual. In 
his evidence also he declined to go any 
further than this. He declined to swear 
that anything in the nature of explanation 
was attempted. The other witnesses, how- 
ever, described-in varied language the Sub- 
Registrar as pointing out to her that she was 
by her action divesting herself at once of 
these properties; and one even goes so far as 
to say that she replied to the effect that she 
still had money left. The witnesses are dis- 
crepant among themselves as to the manner 
in which this warning was conveyed to her; 
and they and the Sub-Registrar are discre- 
pant as to many of the attendant circum- 
stances, particularly as to the time when the 
draft of this document was prepared and as 
to who prepared ít. None of these persons, as 
the lower Court has pertinently pointed out, 
bear any such relation to the lady as would 
be consistent with her appearing before them; 
yet, while all professed that she does appear 
before them, some even pretended that 
they visited her a few days before (the scribe 
says a day before) and that she unbosomed 
her thoughts to them, and told them that she 
had decided to execute a deed of gift because, 
when she was ill a few months before, Imdad 
Husain and Muhammad Askari, who are 
relations of her deceased husband Tajammul 
Husain, had commenced to give trouble. One 
witness Abdul Qadir pretended that he used 
to visit the lady and used to read Tanbut-nl- 
Nasuh, a present day novel, to her. The 
daughters of this man’s cousin are married te 
the two sons of Ata Husain, and his maternal 
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grandmother’s grandfather was the great- 
grandfather of Ata Husain’s wife. This is 
the extent of his relationship to the respond- 
ent. Ghaffar Husain the next witness is 
Abdul Qadir’s cousin, and father of the wives 
of Ata Husain’s sons. Shukrulla the scribe 
of the document isa distant cousin of this 
Ghaffar Husain, a resident of the Fyzabad 
District with a profession of zeméndari, It 
is suggested that Ghaffar Husain mentioned 
him to Musammat Ashraf-un-nissa because 
he wrote a good hand, though asa matter 
of fact he had never written any document 
before. Shukrullah too pretended that the 
respondent appears before him, and that 
one day before the deed was executed she 
gave him full instructions as to what should 
be entered therein and alsoconfided to him 
the reasons which prompted her to execute 
it! Within a very short time of the 
execution of the deed of gift these three 
persons Abdul Qadir, Ghatfar Husain and 
Shukrullah were granted general powers of 
attorney on Ata Husain’s behalf! Another 
attesting witness was Gul Muhammad, who 
is admittedly a dependant of Abdul Qadir 
and Ghaffar Husain, and whose father was 
a peon in the service of Tajammul Husain. 
The last witness was the Hindu patwari of 
Jagannathpur whu was, he says, summoned 
by Ata Husain to witness the deed. The 
patwart of Tikar, be it noted, where the 
residential house is situate, and the trans- 
ferred share in which village is valued in 
the deed of gift at Rs. 12,000, and the 
patwart of Agya, which is therein valued at 
Rs. 27,450, were not called. Considering 
the above circumstances we are entirely 
unable to believe that Musammat Ashraf- 
un-nissa appeared before these persons at 
all; or that the deed of gift was executed 
with anything approaching the formality 
which they endeavoured to prove; and it 
appears likely that they have been prepared 
to give evidence in the case by some persons 
who had studied the rulings on the subject 
of gift by pardanashin women. For one of 
them adds, by way of emphasising the 
delivery of actual possession over the house 
property, that Ata Husain’s wife and child- 
ren were at once called for from Jagan- 
nathpur where he lived, and taken isto 
residence at Tikar. That they witnessed the 
deed, and that the scribe wrote it. We 
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believe; bab we are convinced that the 
transaction took place entirely without the 
ganana, and in the manner described by 
Hazari Lal, to whose evidence we shall refer; 
aud we have no doubt that their continued 
complacance was secured by the mukhtar- 
nana executed in their favour. 

The oral evidence of the few tenants, 
unsupported by any receipts, is of nagligible 
value, and we need spend no time in dis- 
cussing it in detail. We shall have occasion 
to refer toit again when reviewing the 
evidence for the respondent. 

One Imdad Ali lambardar of Vomipur is 
produced to prove that this’ estate includes 
a share in that mahal of Domipur of which 
he is the lambardar; and that, during the 
last six years, he has taken from Ata Husain 
the land revenue appertaining to that share. 
This statement is a mere ipse dixit, aud 
there is none to say him nay. This witness 
used to be a mukhtar, that is to say, general 
attorney, of Ata Husain’s mother-in-law, 
aud his son is inthe service of Ata Husain 
at Rs. 4 a month. As we shall show later 
on, the land revenue dakhilas Nos. 27, 40 
and 43, filed by the respondent, show pay- 
ments of land revenue in respect of this 
mahal of Domipur, (Imdad Ali lamlardar), 
direct into the Tahsil by Muhammad 
Askari, on behalf of Musammat Ashraf- 
un-nissa in May 1910, September 1910 and 
May 1911. 


We are not, therefore, satisfied from the 
oral evidence thatthe document was read 
and explained to the lady or that there 
was any witness to her signature thereon, 
though, of «course, the fact of signature 
is not denied. it is argued strenuously 
for the appellants that as this docament 
isa deed of gift and very simple in its 
provisions no particular explanation was 
required. The necessity of explaining 
the contents of a document to a pardanashin 
lady has fermed the basis of comment in 
many precedents to which our attention was 
drawn; but the appellants would point out 
that in those cases for the most part the 
document was of such a nature that explana- 
tion at the time of execution was called for; 
and in particular the appellants rely upon 
the ruling to which we have already referred, 
Kali Bakhsh Singh v. Ram Gopal Singh 
(2), where their Lordships lay down that 
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there is no rule of law to the effect that a 
gift by a pardanashin cannot stand unless 
it is proved that the lady had independent 
advice. The presence of independent advice 
or the absence of it, their Lordships note, 18 
a fact to be taken into consideration and 
well weighed on a review of the whole 
circumstances relevant to the issue; and they 
add that if the conclusion is reached that the 
obtaining of independent advice would not 
really have made any difference in the 
result, then the deed ought to stand. In 
the present case, however, there isno ques- 
tion of setting aside a complete and perfect 
transaction; and the absence of careful 
explanation to the lady, atthe time of the 
execution of the deed of gift, of the full 
results of her action, is rather to be taken 
as indicating the probability of the correct- 
ness of, and, therefore, corroborative of, her 
statement, which we are finding to be a true 
one, that possession was not transferre] to 


‘Ata Husain. 


(After dealing with the documentary evi- 
dence of the defendants-appellants the judg- 
ment proceeds: —} 

As to possession of the three houses which 
are mentioned in the sale-deed the appel- 
lants, in proof of their possession, point to 
the statement, which we have above dis- 
credited, that the wife and children of Ata 
Husain were, ou the day the sale-deed was 
executed, called for from Jagannathpur 
and put into residence at Tikar. Beyond 
that there is only some very sketchy evidence 
given by the appellants’ witnesses Nos. 1, 6 
and 14 that possession of these houses was 
taken by his servants: whereas had, as & matter 
of fact, possession been taken formally by 
Ata Husain there must have been some 
good evidence ‘available. It is clear 
that the above oral evidence in no way 
suffices to prove any transfer or possession 
of the houses. The appellants, however, chiefly 
rely upon certain rulings; and pray the 
Court to hold that when an estate of this 
kind is transferred by gift toa member of 
the family, a transfer of possession of houses 
should be taken to follow upon the transfer 
of possession of zemindari. ‘They rely chiefly 
upon Bibi Khaver Sultan v. Bibi Rukhia Sultan 
(3), where the learned Judges remarked thata 


(3) 29 B. 168;7 Bom. L R. 48, 
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complete bouleversement is not to be expect- 
ed in transactions among members of the 
same family. They rely upon a recent ruling 
of one of us, Musammat Munifa Bibi v. Fateh 
Ali (4), but this deals with the gift of one 
house, pure and simple; and it is a ruling on 
the question of constructive possession, and 
isin no way in point. They further rely upon 
Muhammad Mumtaz Ahmad v. Zubaida Jan 
(5), where the donor was notin possession 
of the whole of what she gifted, but 
surrendered what possession she had. It 
was there ruled that sufficient possession had 
been taken to render the gift effectual. This 
ruling too is not on all fours with the present 
ease. But it isnot necessary for us to do 
more than to refer in passing to this part 
of the appellants’ case; for, as we do not find 
that possession of the zemindart property 
was transferred, these arguments, even if on 
consideration they appeared to be worthy of 
acceptance, could not avail. 

The appellants also filed copies of several 
documents to show that purchases had been 
made and mortgages entered into by Musam- 
mat Ashraf-un-nissa at a date subsequent 
to the deed of gift; and these they utilised to 
argue that she had not pauperised herself 
when she entered into the transaction in 
question. They totalled up the amount paid 
in connection with these transfers, and 
compared it with the total net profits of 
the zemindari; and showed that these net 
profits could not have sufficed to meet these 
payments; and from this they argued that 
these payments were, therefore, not made out 
of income from the zemindari. But, even 
jf these figures be correct, and if they do 
indicate that Musammat Ashraf-un-nissa 
had some cash in hand available, that does 
not, for an instant, prove thatthe whole of 
the payments required were made from that 
cash in hand, or that a considerable portion 
thereof was not paid over from accumulations 
of the income of the estate. 

[The learned Additional Judicial Commis- 
sioners after summarising the evidence led 
by the plaintiff-respondent go on to say :—] 

On the above review of the evidence we 
find that the estate books point decidedly to 
a continuation of the old practice of manag- 


(4) 28 Ind. Cas. 453; 17 O. C. 60; 


10. L. J. 183, 
(5) 11 A, 460; 16 I. A. 205; 5 Sar. P. © 


. J. 433, 
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ing the estate, and that they bear no indica- 
tion of a transfer of possession of any kind. 
They prove regular collections from a large 
number of tenants, and continued payment 
of moneys for expenses connected with the 
estate, and for land revenue to be paid into 
the Tahsil, (all such issues of money being 
signed by the respondent herself); and they 
cover the period from the deed of gift to the 
rupture in May 1910; and from that time, in 
addition to the evidence of these books, 
there is a good deal of evidence of a large 
number of tenants, corroborated by these 
books and by the tenants’ receipts, and the 
counterfoils thereof; and there are the 
dakhilas, official receipts for payment of 
land revenue deposited by Muhammad Askari 
on behalf of Musammat Ashraf-un-nissa 
lambardar, andon behalf of Ashraf-un-nissa 
in the mahal of Domipur of which Imdad 
Ali was the lambardar. These books certainly 
do betray a certain attention to business of 
the respondent here and her ability to 
sign her name. All that the appellants can 
produce as against this, beyond the extremely 
questionable evidenceas to the circumstances 
attendant upon the execution of the deed of 
gift, is the evidence of certain tenants, who 
spoke vaguely, with no written receipt, of 
payments to Ata Husain, and the evidence of 
the Domipur lambardar, spoken without fear 
of contradiction, but to some extent 
contradicted by the entries in jama kharch 
Exhibit 15 and the dakhilas Exhibits 37, 40 
and 43, But the appellants argued that 
the respondent being literate and capable of 
managing her affairs the ordinary pardana- 
shin presumption cannot arise, and that as 
she executed the deed of gift and therein 
admitted to have surrendered possession, 
that should be held sufficient; and that pos- 
session should be taken to have passed from 
that time; and that the suit should, therefore, 
be held barred by limitation. They referred 
to the case reported as Jatwanti Kumri v. 
Gajadhar Upadhya (6) in which, however, the 
circumstances were quite different. Though 
we disbelieve Abdul Qadir as to the extent 
of her education, we recognise that she can 
write her name both in Urdu and Hindi, 
and perhaps cypher also in Hindi, We find 


(6) 10 Ind. Cas. 334; 88 C. 783; 14 O. L. J. 226; 15 
C. W. NV 6 676, 


Vol. XXXV] INDIAN 


NISAR HUSAIN V, ASHRAF-UN-NISSA. 


it proved from the evidence of both parties 
that she did communicate with tenants and 
others on business matters, through the 
medium of a maid servant, and the entries 
in the Siahas prove that she kept what she 
must have considered a strict hand over the 
expenditure. Buta knowledge of her letters 
and of figures, anda capacity of dealing at 
first hand to some extent with her tenants, 
will not convert a pardanashin woman into 
a womanof the world. Her life will still 
be to a great extent circumscribed by the 
four walls of the zanana and her mind will 
still be open to the plausible representa- 
tions of dear and intimate friends. To 
such a person the adage is surely appro- 
priate, “a little knowledge isa dangerous 
thing.” It is shown from her own state- 
ment that she recognised no other heir to 
her estate. She repudiated Imdad Husain 
and his brother as sons of a.kept woman. 
She described how she had brought up 
Ata Husain since he was six yearsold, and 
Ghaffar Husain said that she also arranged 
Ata Husain’s marriage; and shesaid that 
since her husband’s death none was so dear 
to her as Achche Mian. Ata Husain, who 
died before he could be examined in this 
case, stated in his evidence, in the suits 
which he brought in the Rent Courts, about 
her, aur kot aziz nahin hai ” (she has no 
other friend; or we may better put it, she has no 
other near and dear relation), Now what 
does she purport to have done? She purports 
to have divested herself in presenti of the 
whole of her real property, houses, and land, 
and that at a time when no pressing 
emergency had supervened but rather when 
she actually had in her mind the endowment 
of her Rs. 18,000 mosque. It is needless for us 
to elaborate the authorities which have com- 
mented upon -the situation of alady in such 
a position. Where there.is undue influence, 
open coercion or open fraud patent to all, 
the Court will have no difficulty in declaring 
against the setting aside of a transfer; but it 
is in cases where there is no such open coercion 
or such open fraud thatthe Courts have to 
walk warily and have to scrutinize the 
transaction in all its lights. As Lindley, L.J., 
remarked in Allcard v. Skinner (7): “The 


(7) (1887) 36 Ch. D. 145; 56 L.J. Ch. 1052; 57 L, 
T. 61; 36 W. R, 251. i 
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Courts have not shrunk from setting aside 
gifts made to persons in a position to exercise 
undue influence over the donors, although 
there has been no proof of the actual exercise 
of such influence; and the Courts have done 
this on the avowed ground of the necessity 
of going to this length in order to protect 
persons from the exercise of such influence 
under circumstances which render proof of it 
impossible.” In the present case it has been 
proved by evidence that Musammat Ashraf-un- 
nissa did not surrender possession when she 
executed the deed of gift, whatever may have 
been set out therein, and whatever she may 
have stated on her examination in the muta- 
tion proceedings. That statement itself is 
indicative either of her imperfect comprehen- 
sion of the contents of the deed, or of some 
subtle influence prevailing over her dt the 
time that she made it. We cannot, therefore, 
find that her assertions at the time of muta- 
tion, coupled with the allegations set out in 
the deed, are sufficient to constitute in them- 
selves a complete delivery of possession, and 
that the transaction ought not to be criticized. 
It has also been pressed upon us by the 
appellants that her desire to benefit Ata 
Husain was but a natural one, and that no 
member of the family was excluded who 
would naturally have been expected to be 
present; and that the absence of Imdad 
Husain and other relations of Tajammul 
Husain, who firstly, were not heirs, and who 
secondly, would be disappointed at the failure 
of any hopes they might have had, is of no 
importance; for they naturally would not 
have been invited to attend. The ruling re- 
ported as Mahommed Buksh Khan v. Hosseint 
Bibi (8) has been quoted in this connection. 
But this, and the many similar rulings which 
we have seen, have very little bearing upon 
the present case where the deed of gift was 
not perfected and completed by possession, 
and where the object of the suit is not to set 
it aside, but to ignore it. Had we found 
that the respondent did execute the deed of 
gift with full knowledge of its effect, and did 


‘complete the transaction of the delivery of 


possession, the probability of the exercise of 
undue influence would have then to be con- 
sidered as operating to overpower her 
volition without convincing her judgment. 


(8) 15 C. 684; 15 L A. 81; 12 Ind, Jur, 201; 5 Sar. P. 
0. J. 175. : 
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The result of our findings upon the grounds 
of appeal is, therefore, that the suit is not 
barred by the law of limitation, and that as 
possession had not passed the respondent’s 
claim for a declaration is not barred by sec- 
tion 42 of the Specific Relief Act. Neither 
the lower Court nor this Court has made out 
an entirely new case for-the plaintiff-respond- 
ent, who did plead in her plaint the 
exercise of undue influence, not that undue 
influence of which the constituent element 
is coercion, but that undue influence of which 
the constituent element is fraud. The 
respondent has proved to our satisfactior 
that the execution, that is to say, the 
signing of the deed in dispute, was due to 
the trust reposed by her in the good will 
of Ata Husain; that she continued in posses- 
sion of the property in dispute; and that Ata 
Husain betrayed that trust by obtaining a 
deed of immediate gift in his favour and 
by,.on the strength of it, asserting his own 
title aud seeking to oust her from the pro- 
perty in suit. 


For the above reasons we dismiss the 
appeal. The respondent shall have her 
costs, 


p Appeal dismissed. 


` 


PATNA HIGH COURT. 
First Civin ArpeaL No. 76 or 1913. 
May 25, 1916. 
Present:—Mr., Justice Mullick and 
Mr. Justice Kingsford. ` 
JAHNAVI PRASAD SINGH—Ptaintire— 
APPELLANT 
VETSUS 
GHARBARAN DUBEY —DEFENDANT— 


RESPONDENT, 

Mortgage—Decree absolute for sale against father— 
Suit by sons for possession—Right of sons to rédeem— 
Mortgagor’s right to redeem first mortgage after sale 
of equity of redemption in execution of decree based on 
second mortgage—Limitation Act (XV of 1877), Sch. II, 
Arts, 12,.95, applicability of —Civil Procedure Code 
(Act XIV of 1882), s. 578 — Guardian ad litem’s appoint; 


` ment—Notice—Irregularity. 


Whero in-a suit ona mortgage a decree absolute 
for sale has been obtained against a deceased mort- 
gagor without substitating or mentioning his sons as 
his heirs anda sale has taken place, the sons cannot 
challenge the sale. [p. 408, col. 1.4 


Phulchand Ram yv. Nursingh Pershad Misser, 28 C. 


<: 73, referred to, 


INDIAN OASES. 


GHARBARAN DUBEY, 


[1916 


Sons under the Mitakshara Law have no righb to 
redeem the self-acquired property of their father . 
sold in execution of a mortgageo-decree obtained 
against the latter. [p. 409, col. 2.] 

Balwant Singh v. Rani Kishori, 20 A), 267; 25 I. A.. 
54; 2 C. W. N. 278; 7 Sar. P. O. J: 279, referred to. 

In a suit for possession of property sold in execu- 
tion of a decree onthe basis that the sale was a 


nullity, it is not necessary to set aside the sale. [p. 
410, col. 1.] 
Ram Taran Goswami v. Rameswar Malia, 11 ©. W. 


N. 1078; 6 ©. L. J. 719, dissented from. 

Bangsa Das v. Genalal Jha, 12 Ind. Cas. 155; 14 
C. L. J. 530, followed, 

After an equity of redemption has been sold 
away in execution of a decree on a second mortgage, 
itis not open to the mortgagor to sue for redemption 
of the first mortgage. [p. 409, col. 2.1 

Kinnaird v. Trollope, (1888) 39 Ch. D. 636; 51 L. 
J. Ch. 905; 59 L. T. 433; 37 W. R. 234, distinguished, 

Articles 12 and 95 of Schedule IT of the Limitation 
Act, 1877, do not apply to a suit for redemption, as in 
such a suit itis not necessary to set aside the decree 
or the sale. [p 410, col. 2.] 

If in fact the Court has allowed a party to appear 
as the guardian of a minor and to conduct pro- 
ceedings in his behalf the mere circumstance that 
notice was not issued to the guardian is immaterial 
and is curable as an irregularity under section 578 of 
the Code of 1882. [p. 407, col. 2.] 
` Walian v. Banke Behari Pershad Singh, 80 C, 1021, 
30 I A, 182; 7 C. W:N. 774; 5 Bom. L.R. 822, reforred 
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Appeal from a decision of the Subordi- 
nate Judge, Chapra, dated the 27th Novem- 
ber, 1912. 

Mr. G. D. Kirha, for the Appellant, 


Messrs. Mustafa Khan and Harnarain 
Prasad, for the Respondent. 
‘JUDGMENT. 


Motuck, J.—This litigation arises out of a 
mortgage-decree obtained by one Ramadhin | 
Dube against Debi Prasad Singh, Musammat 
Debi Koer, widow of deceased defendant No. 
2 in that suit, Jadunandan Singh, Musammaz 
Lachminia Koer, widow of a deceased 
defendant Lachmi Singh, Sowdagar Singh, 
Pertab Singh, Ram  WNihora Singh, 
Musammat Manrup Keer, and Musammat 
Pardipa Koer. The suit, was brought upon 
a mortgage executed on 25th May’ 1887 by 
Debi Prasad Singh, Lachmi Singh and Jadu- 
nandan in respect of a 5-anna pucca share 
corresponding toa J0-anna kutcha share: in 
Mauza Koini. The suit was instituted on the 
19th of April 1697. On tbe 28th of June 
1597 Musammat Pardipa and : Musammat 
Lachminia were substituted in place of their 
husbands Jadunandan and Lachmi. On the 
7th of July 1897 an. ea parte decree was 
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passed in favour of the plaintiff and the 
decree was signed on the 13th of Angust 
1897, Apparently nothing further was 
done till the 3rd of September 1898, or 
at any rate if anything was done 
there is no trace on the order-sheet of 
it. The records of the case excepting the 
order-sheet have all been destroyed and 
it is no longer possible to say with certainty 
whether the parties took any steps other 
than the steps which appear on the order- 
sheet. On the 3rd of September 1898 an 
application foran order absolute was made 
by the plaintiff. Notices were issued to 
the defendants and on the 13th of December 
1898 the order absolute under section 89 of 
Act IV of 1882 wasduly made. Execution 
was applied for on the 16th of January 1899. 
On the Sth of May 1899 the mortgaged pro- 
perty was sold at anction and purchased by 
the decree-holder for Rs. 7,480-10-9. The 
sale was confirmed on the 6th of July 1599 
and tbe sale certificate was issued on the 
25th of October 1899. It is important to 
notice that in this certificate the names of 
Jahnavi Prasad and Maheshri Prasad, plaint- 
iffs Nos. l and 2 in the present suit, and of 
Lalita Prasad appear as the sons and 
representatives of Debi Prasad. 

The present snit was brought by Jahnavi 
and Maheshri on the 25th of October 1511 
and the first six defendants impleaded are 
the heirs of Ramadhin, the auction-purchaser 
in the suit of 1897. The other two defend- 
ants are Pardipa Koer and Lachminia, widows 
of Jadunandan and Lachmi, 


The plaintiffs claim declaration of title to 
and recovery of possession of the property 
sold at auction on the 5th of May 1899, 
on the ground that the sale was fraudulent, 
collusive, invalid and illegal. In the alter- 
native, by an amendment of the plaint made 
on the 20th of September 1912, the plaintiffs 
ask that if the mortgage-bond dated the 
25th of May 1887 is found to be genuine 
and binding upon the plaintiffs, then it may 
be adjudged by the Court that the plaintiffs 
have a right to redeem the property. 

Written statements were filed by defend- 
ants Nos. 1 to 6. 

The learned Subordinate Judge has found 
that the decree of the 27th of July 1897 was 
a valid and operative decree, that it is binding 
upon the present plaintiffs and that the 
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plaintiffs have no cause of action. Apart 
from this the learned Court also finds 
that the plaintiffs cannot either recover the 
property or redeem it. He has accordingly 
dismissed the whole suit. Hence the present 
appeal before us by the plaintiffs, 

The first and main question that arises 
in the case is whether Debi Frasad was 
alive at the time of the preliminary decree 
of 1897, 

According to the plaintiffs he died on the 
5th of Magh 1804, corresponding to the 
12th of January 1897. According to the 
defendants he died on the 3rd or 4th of 
August 1897 correspcending to the 20th 
Sraban 1394, The onus of proving that 
Debi Prasad died on the 5th of Magh 1304, 
or at any rate that he died before the pre- 
liminary decree of the 27th of July 1897, lies 
heavily upon the plaintiffs, and, in my opinion, 
they have completely failed to discharge 
that onus. 

The learned Vakil who appears in their 
behalf before us has not thought fit to rely 
very greatly upon the oral evidence addused 
as to the date of Debi Prasad’s death. 
After the lapse of 12 years one would 
naturally not expect the witnesses, who come 
to depose upon this pnint, to have any very 
clear memory as to the exact date. 

The first of these witnesses is Panchanand 
Ojha, an alleged family priest. He deposes 
that Debi Prasad diedin Magh 1804: that the 
sradh took place in Gaya and that he was 
present at that sradh. He can give no 
reason for remembering the date of this par- 
ticular deathand he confesses that he notes the 
dates of births and deaths in a paper, but he 
has not produced that paper before the Court. 
It is clear from his cross-examination that he 
was not in a position to remember the date 
of Debi Prasad’s death at all. He does not 
remember the Jates of any of Debi Prasad’s 
three marriages. 


The next witness is Deonarain Lal, who is 
the patwari of a village belonging to Debi 
Singh’s second son Lalita, He deposes 
that Debi Prasad died at Sowhani in Mugh 
1304 and that the body was taken away for 
cremation in his presence, but that the 
sradh was performed not at Sowhani, but at 
Gaya. He says that there are accounts show- 
ing the expenses of the sradh but these 
accounts are not producel, He does not 
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remember the dates of the births of his own 
sons and cannot give any satisfactory 
reason for remembering the date of Debi 
Prasad's death. I cannot place any reliance 
upon the evidence of the witness. 

The 3rd witness is Bujhavan Tewari, who 
deposes that Debi Prasad died in 1324 in 
which year the Survey and Record of Rights 
took place. That would be a good reason 
for remembering the year, but the witness 
does not explain how he remembers the 
month, which in the case before us is the 
important point. 

The 4th witness is Sew Charan, a barber, 
who:says he was taken from Basantpur, 
which is the ancestral home of Debi Prasad, to 
Gaya by the plaintiffs to officiate at the funeral 
ceremony. He deposes that Debi Prasad 
died in Magh 16 years previously. That 
would make Debi Prasad’s death either in 
1896 or in 1897. He says that with the 
exception of Debi Prasad’s death he cannot 
state the date of the death of any other 
persons of his family, and that he does not 
remember in which years his own children 
were born. His evidence is of the same 
kind as that of the preceding witnesses 
and does not impress me at all. 

The next witness is Kunj Behari Singh of 
Khami who does not live either at Basantpur, 
the ancestral home of Debi Prasad, or at 
Sowhani, where he died, but he nevertheless 
deposes that Debi Prasad died 14-15 years 
previously. His evidence is inconclusive. 

The next witness is Shadavan Thakur, 
who is a cultivator at Sowhani and deposes 
that Debi Prasad died in Magh 1304. He 
wasa servant of Debi Parsad and is now a 
servant of Lalit on a salary of Rs. 26 per 
annum. -He did not take any note of the 
date of Debi’s death and cannot give the 
dates of the deaths of any other member of 
the family. I am not impressed by his 
evidence. 

The next witness is Hara Prasad Singh, 
who is a member of the family and was the 
guardian of Lalita Prasad. He deposes that 
Debi died seven or eight months before his 
appointment as guardian, which was in 
Bhadra or Aswin 1804-05. In cross-examina- 
tion he admits that he lives 40 miles away 
from Sowhani and he only heard of Debi’s 
death when he went to Sowhani. This 
witness’s knowledge is based on hearsay and 
cannot be relied upon, 


INDIAN OASES. 
JAHWAVI PRASAD SINGH Y, GHARBARAN DUBEY, : 


[1916 


But the learned Vakil for the appellants; 
while admitting that the above evidence is 
not conclusive, relies upon a sale-deed execut- 
ed by the plaintiff No. 1 Jahnavi Prasad 
on the 14th of January 1898 in favour of 
his brother-in-law Rajendra Prasad. In 
that sale-deed it is recited that Jahnavi is 
selling to Rajendra a piece of ancestral 
property for Rs. 999, and the reason assigned 
for borrowing the money is that he had to 
pay off two previons loans taken on a chitti 
for Rs. 528 from one Lakshman Lal Roy and 
for Rs. 324-4-9 from Oojagir Singh respec- 
tively. Itisrecited in the kobala that this 
latter chiite was dated the 10th of Sraban 
1304 and was on account of a loan taken for 
the srach of Jahnavi’s father. The plaint- 
iffs argue from this that this document, 
executed 14 years before the present suit 
when there was no necessity to make a false 
statement with regard to the death of Debi, 
is strong evidence of the fact that Debi 
must have died earlier than 10th of Sraban 
1304, 2. e., before the 24th of July 1897. That 
would at all events show that he was dead 
on‘ the day when the preliminary decree 
in the mortgage suit of Ramadhin was 
made. 

Now with regard to this document it is 
to be observed that the statement as 
to the date of Oojagir’s cAztit is at best 
only an admission made by the plaintiff 
No. 1 himself and is evidence only if it 
can be held that it was made in the 
kobala in the ordinary course of business. 
I very much doubt whether it was necessary 
for the purpose of the kobala to recite in it 
the date of the previous chitiy, and I am 
fortified in this view by the fact that in 
respect of the chittd given to Lakshman 
Lal no date is recited. I weuld be inclin- 
ed to hold that the recital of the date was 


mot made in the ordinary course of business 


and, therefore, ‘the recital would not be ad- 
missible in evidence under section 32, clause 
2, of the Evidence Act: but the defendants 
in the Court of the Subordinate Judge raised 
no objection tothe admissibility of the docu- 
ment and it is possible that they took the view 
that the recital was made in theordinary course 
of business. I willin these circumstances not 
rule that the document was inadmissible, but 
accepting the document as evidence in the case 
I think very little weight is to be attached 
to it. The chiiti itself is not produced. J] 
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would be the best evidence of the date on 
which it was executed. In these circumstances 
the recital in the kobala of the date of 
the chitti is only second band evidence and, 
having regard to the other evidence in the 
ease, I agree with the learned Subordinate 
Judge that we cannot accept it to be correct. 
On the other hand, the defendants have 
produced two account books which show 
that presents were sent to the family house 
of Debi at Basantpur on the occasion of 
his sradh, The first of these entries dated 
llth of August 1897, corresponding to the 
25th of Sraban 1304, shows that Debi could 
not have died earlier than the 27th of July 
1897. The second of these shows that he 
could not have died earlier than the 3rd 
of August 1897. It is true that these 
account books were produced from the cus- 
tody of a relative of Debi Prasad’s, but 
that is not a sufficient reason for assuming 
that they come from a family that is hos- 
tile to Debi; at any rate no enmity has 
been established by the evidence. The en- 
tries in the account books have been proved 
by Sewsaran Lal, a servant of the family 
which sent the sradh presents, and I agree 
with the learned Subordinate Judge that 
there is no reason for distrusting them. 


The plaintifs in the lower Court also 
produced a chowkidar's note book showing 
the death of Debi on the 12th of January 
1897. From the appearance of the document 
I am satisfied that the entry is an inter- 
polation. The book appears to have come 
from the custody of the chowkidar himself 
and was written by one Ram Khelawan. 
The chowkidar is no longer in tha service 
of Government and it is not shown why 
he has preserved all the books in which the 
deaths in his village were recorded. He 
was not officially required to keep any such 
books and the proper registers which the 
plaintiffs should have produced were the re- 
gisters kept at the Police Staticn. Iam un- 
able; therefore, to rely upon the documentary 
evidence produced by the plaintiffs, I have 
already said that the oral evidence does not 
impress me favourably. It is a sus- 
picious circumstance that only two 
witnesses are called who were present 
at the sradh ceremony. It is suggest- 
‘ed by the learned Vakil for the 
respondent that Debi’s sradh was in fact 
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performed at Basantpur and that it is now 
placed at Gaya, which is over SO miles away, 
so as to explain the absence of neighbours 
and members of the family. 

On a review of the whole evidence I am 
satished that Debi died as alleged by the de- 
fendants on the 3rd or 4th of August 1897, 
He was, therefore, alive at the time of the 
preliminary decree. 

As regards the order absolute, which was 
made on the 18th of December 1898, the 
defendants allege that plaintiff No. 1 was sub- 
stituted in hisown behalf as an adult and 
as guardian of his minor brother, plaintiff 
No. 2. It ig contended by the appellants that 
no substitution was made at all, but there 
is nothing whatever to support this, The 
record having been destroyed with the excep- 
tion of the order-sheet it is not possible for 
the defendants to ascertain the truth by 
reference to the record. But, on the other 
hand, the onus is upon the plaintiffs heavily 
to show that their statement is correct. We 
do know that the two plaintiffs were substitut- 
ed in the execution proceedings and in the 
sale certificate dated the 25th October 1892, 
There is no reason for holding that the 
necessary substitution was not also made in 
the order absolute. The omission of any 
order for substitution in the order-sheet does 
not prove that no substitution was in faot 
made. Then it is alleged that no notice was 
served upon the plaintiff No. 1 informing 
him that he was appointed guardian of his 
minor brother. The reply to this also 
is that in the absence of the record it is not 
possible to say that the notice was not served. 
The omission of any entry in the order- 
sheet showing issue of nctice is immaterial. 

On the subject of the notice it is also 
necessary to observe that the proceedings 
were held under the old Civil Procedure Code 
and the case of Waltan v. Banke Behari Per- 
shad Singh (1) is authority for the proposition 
that if in fact the Court has allowed a party 
to appear as the guardian ofa minor and to 
conduct the proceedings in his behalf, the 
mere circumstance that a notice was 
not issued to the guardian is im- 
material and is curable as an irregularity 
under section 578 of the old Civil Procedure 
Code. In other words, if there was in the 


(1) 3060. 1021; 30 I, A. 182; 7 C. W, N. 774; 6 Bom, 
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order absolute and in the . execution proceed- 
ings any irregularity by reason of non-service 
of notice upon plaintiff No. 1 as guardian 
of his minor brother plaintiff No. 2, 
it is no longer open to the plaintiffs 
after the sale has been held to challenge the 
sale and to declare it void on the ground of 
that irregularity. 

With regard to the order absolute it has 
been submitted by the learned Vakil for the 
respondent that while the present law makes 
it necessary for the Court to draw up 
a decree, the former, Transfer of Pro- 
perty Act (Act IV of 1882), re- 
quires that only an orde” should be drawn 
up and that even where the Court had with- 
out drawing up an order caused a sale to 
take place, the omission to draw up the order 
was held to beat most an irregularity. It 
is contended, therefore, on the authority of 
Phul Chand Ram v. Nursingh Pershad Misser(2), 
that even if the plaintiffs were not substitut- 
ed or mentioned in the order absolute as the 
heirs of their father Debi Singh, still as the 
sale has already taken place they are no 
longer competent to challenge tbat sale. 

I think this contention is well-founded. 
The learned Vakil for the appellant next 
contends that even if the plaintiffs were 
brought upon the record for the order 
absolute and execution proceedings, the 
plaintiff No. 1 was a minor at that time and, 


therefore, could represent neither himself 
nor his brother whose guardian he is 
alleged to have been in those proceedings. 


Now for this purpose evidence was given in 
the Court below of the age of plaintiff No. 1. 
According to the horoscope filed by the 
plaintiff himself he was born on the 12th of 
Magh 1803 Sakka, which corresponds to the 
16th of January 1882. According to the plain- 
tiff’s history of services recorded by Govern- 
ment in whose employ the plaintiff is now 
serving, his birth took place in June 1881 
and according to the admission book in the 
Patna College where he was educated his 
birth took place on the 21st of March 1877. 
In this state of affairs the learned Subordi- 
nate Judge has accepted the testimony of 
the Head Master of the school, who produces 
the ‘admission book and swears that it is 
kept in due course of business. I agree with 


(2) 28 0.73, 
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the learned Subordinate Judge and find upon. 
a consideration of all the evidence in the 
case that the plaintiff was born on the 21st 
of March 1877. There‘vre he was properly 
described as an adult in the execution pro- 
ceedings. To sum up, I find that Debi Singh 
died on the 8rd or 4th August 1897; that 
plaintiffs Nos. 1 and 2 were properly brought. 
upon the record before the order absolute was 
made; that notice appointing plaintiff No. 1 
to be gnardian ad litem for plaintiff No. 2 
was duly served upon the plaintiff No. 1 and 
that he was of due age to act as such 
guardian, that even if there was any defect 
by reason of omission to serve him with notice 
of guardianship either in the proceedings con- 
nected with the order absolute or the sale, the 
plaintiffs are no longer competent to plead 
that the order absolute and the sale are void. 

In view of these findings it would seem 
unnecessary to consider any of the other 
points raised in the Court below except that 
of limitation; because the decree would then 
be operative and binding on them and their 
right of redemption would be extinguished by 
the order absolute. But as these points have 
beén pressed on us at some length, I think it 
is desirable that I should shortly discuss 
them. 

The plamtiffs contend that the decree of 
1897 was a complete nullity, not only on the 
ground that Debi died before it, but also on the 
ground that the widows of Jadunandan and 
Lachmi against whom the deeree was cb- 
tained had no interest in the property of 
their deceased husbands, and .that by sur- 
vivorship the plaintiffs had.the right to be 
substituted instead of these ladies. With 
regard to the date of Debi’s death I have 
already dealt with it, but the other point is 
one which must be considered. It is quite 
clear from the contention of the plaintiffs 
that the 5-annas share in Mazza Koini which 
was sold in execution of Ramadhin’s decree 
was not joint ancestral property. 

Hight annas of the mauza were inherited 
by Lachmi from his maternal grandfather. 
There was then litigation with the other 
members of his grandfather’s family in' 
which Lachmi was assisted by Debi Prasad, 
Ishii and Jadunandan and being successful 
in the end in that litigation Lachmi made 
a gift, by an ikrarnama dated 26th of August 
1881, of } anna to Debi Prasad, 1 anna to 
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Jadunandan, 3 annas to Ishri Prasad and 
kept- the balance of 3 annas for himself. 
There is nothing whatever to show that at 
the time when this ¢krurnama was executed 
there was any joint family in existence. I 
agree with the learned Subordinate Judge 
that these shares must be treated as the sepa- 
rate self-acquired properties of the grantees 
of the deed of the 26th of August 1891. 
That being so, the widows of Jadunandan 
and Lachmi were properly made parties to 
the suit and the present plaintiffs had no 
right to be joined at all as survivors. 


T will next deal with the question of re- 
demption. 

Upon the view of the facts which I have 
taken, it would seem that the plaintiffs have 
no right of redemption subsisting bat the 
learned Vakil for the respondent has sup- 
ported the decision of the lower Court on 
two further grounds. The first of these is 
that on the date of the suit there was no 
subsisting right of redemption in the 
plaintiffs by reason of certain mortgage- 
decrees obtained against them by sub- 
sequent mortgagees. It is admitted that 
the second mortgagees sued upon their 
mortgages and in execution purchased the 
right of redemption; so that when the first 
mortgagee Ramadhin brought his suit it would 
appear that the mortgagors had no equity of 
redemption left. But the learned Vakil for 
the appellants replies that the equity of 
redemption was not completely extinguished 
so far as the first mortgagee was concerned, 
and he relies upon the case of Kinnaird 


v. Trollope (3) to show that when 
a mortgagee sues a -mortgagor who 
has assigned away his equity of re- 


demption, the mortgagor is entitled even after 
the assignment to redeem. In other words, 
the right of redemption, which is a reciprocal 
right, revives as soon as the mortgagee brings 
the mortgagor upon the record. That case, 
however, is not this case. In this 
there is no mortgagee suing a mortgagor 
whose equity of redemption has been ex- 
tinguished by a second mortgagee. The 
learned Vakil admits that he hae been 
unable to find any authority in the Indian 
Courts to support the proposition that after 


(3) (1888) 29 Ch. D. 636; 57 L. J. Ch. 905,69 L.T. 
433; 37 W. R, "234, 
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a mortgagor’s equity of redemption has 
been sold away in execution ofa decree 
obtained by a second mortgagee, it is still 
open for the mortgagor to bring a suit for 
redemption against the first mortgagee. In 
my opinion there is no foundution for a 
proposition of this kind and I agree with 
the learned Vakil for the respondent that 
on the day of the present suit the plaintiffs 
had no equity of redemption left in them. 

The next ground on which the learned 
Vakil for the appellants relies is that 
being the sons of Debi, the plaintiffs had 
a right of redemption jointly with Debi on 
the date of the preliminary decree of the 
27th of July 1897 and that not having been 
made parties to that decree they are now 
entitled to redeem. if not the whole, at least 
Debi’s own one-anna share. 


The prayer to redeem the whole is sought 
to be founded on the principle that one 
co-sharer mortgagor can always redeem the 
shares of his other co-sharers. But the 
reply to this is that the plaintiffs’ claim is 
based on their status as Mitakshara sons, 
who ought to have been joined as co-defend- 
ants with Debi becanse by their birth 
they became entitled to a share in the mort- 
gaged property. That status, however, 
would coafer no right to redeem the shares 
of Debi’s co-sharers which formed no part of 
Dabi’s ancestral property. The learned 
Vakil appearing in their behalf does not 
press this point, but he urges that the 
plaintiffs are certainly entitled to redeem 
Debi’s l-anna share. Bat, in my opinion, 
they cannot even do this, for the simple 
reason that the plaintiffs were not members 
of a joint undivided Hindu family with 
their father in respect of the property which 
they seek to redeem. The property was 
the self-acquired property of their father 
and by their birth they acquired no rights 
in it. The only rights which they could 
have claimed would be that of inheritance 
after Debi’s death; but in the suit against 
Debi they had no right of redemption by 
reason of their being Mitakshara sons. The 
case of Balwant Singh v. Rani Kishori (4) 
is sufficient authority for this proposition. 

The learned Subordinate Judge has relied 
upon the case of Ram Turan Goswami v. 

(4) 20 A. 267; 25 I, A. 54; 2 0. W. N. 273; 7 Sar. 
P. ©., 3. 279. + 
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Rameswar Malia (5) for the purpose of 
showing that it is necessary for the plaintiffs 
first of all to set aside the sale, but the 
case of Bangsa Das v. Genalal Jha (6) is 
clear authority to the contrary. It is not 
necessary for the plaintiffs to set aside the 
sale. .I hold, however, that they are not 
entitled to redeem the share of their father 
because they had no interest in the property 
at the time of the decree against him, 


Finally there remains the question of 
limitation. This question is independent of 
the validity df the decree and the sale. The 
Jearned Subordinate Judge has found that 
the dispossession of the plaintiffs commenced 
on the. 25th of October 1899, that is, the 
date of Ramadhin’s sale certificate; that 
period of limitation expired onthe 2tth of 
October 1911 and as the Courts were closed 
on that day the suit was properly brought 
on the 25th of October 1911. The learned 
Vakil for the respondent has addressed to us 
an elaborate argument for the purpose of 
showing that long before the 25th’ of October 
1899 Debi had been dispossessed by Partap 
and Sowdagar purchasers in execution of 
second mortgages upon the property. 


These sales were held in execution of the 
morigage-decree of one Lal Bahadur. I$ 
appears that the names of Partap and Sowda- 
gar were registered in the Collector’s register 
on 6th of June 1895 in respect of Lachmi’s 8- 
annas share in the mauza. It also appears 
that Mahadeo, Mahendro and Baijnath 
purchased the 3-annas share of Ishri, included 
within the said 8 annas, in execution of 
decrees obtained on the 20th of June 1895 
and on the 14th of January 1896 and 
obtained an order from the Deputy Ool- 
lector to register their names in respect 
of 3 annas and the names of Sowdagar 
and Partap in. respect of 3 annas. 

On the 10th of April 1897 a separate 
account was opened by Mahadeo, Mahendro 
and Baijnath for their 3-annas pucca 
share. Subsequently Partap and Sowdagar 
defaulted in the payment of (Government 
revenue and one Oojagir purchased their 
share at auction-sale, but subsequently 
transferred that share to the wives of 


(5) 11 0. W. N. 1078; 60 
(6) 12 Ind. Cas. 155; 140 
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Partap and Sowdagar who got their names 
registered on the 23rd of September 1898 
in respect of a 5-annas pucca share. But, 
in my opinion, these transactions, although 
some evidence of possession, are not con- 
clusive. i 


The oral evidence called by the defend- 
ants to prove actual physical possession is 
altogether unsatisfactory. A number of 
tenants have been called to depose as to 
payment of rent to Partap and Sowdagar, 
bub not a single rent receipt ‘or other 
document is produced to corroborate their 
story. I agree with the learned Subordi- 
nate Judge that Debi at least was in 
joint possession till the date of the sale 
certificate. That being so, the suit was with- 
in time. 

Then the learned Vakil for the respond- 
ent urges that Articles 12.and 95 of 
Schedule II of the Limitation Act apply 
to this case and that it is necessary for 
the plaintiffs first of all to set aside the 
decree and then the sale. In my opinion 
it was not necessary for the plaintiffs in 
a suit for redemption to set aside the decree 
and the sale at all. Much less was it 
necessary to seb aside the sale if the mort- 
gage-decree was a nullity. I, therefore, think 
that this suit is not bared by limitation. 
Nevertheless the extraordinary, delay made’ 
by the plaintiffs in bringing this suit gives 
substance to theaccusation that they knewthat 
their equity of redemption Was | extinguished 
long ago and that they had mo chance of 
success. < 5 


The result is that the appeal fails and i is 
dismissed with costs. 


KINGSFORD, J.—I agree. 


Appeal rejected. 
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ALLAHABAD HIGH COURT. 
First Crvin Appear No. 1 or 1916, 
May 24,1916. . 
Present:—Mr., Justice Piggott and 
Mr, Justice Lindsay. 
~. MOHAMED ALI —PETITIONER— 
APPELLANT 
versus ; 
Babu MAHABIR PRASAD AND OTHERS — 
RESPONDENTS. 

Oivil Procedure Code (Act V of 1908), O. XXT, r. 90 
—Sule, application to set aside—Irregularity, material, 
what is not. 9 

An omission tostate in the proclamation of sale the 
precise amount of claims received from other decree- 
holders subsequently to the order directing the sale 

. of the property is not a material irregularity, nor is 
the absence from the sale proclamation of a valua. 
tion of the property ordered to be sold a material 
inrogularity when it has not a deterrent effect on the 
minds of the intending or possible bidders. [p. 412, 
col. 1.] 

In a case where a bidder intends to bid fora 
number of lots and is allowed by the sale officer 
to deposit his one-fourth share of the purchase- 
money as soon as the sales have all been concluded, 
instead of atthe conclusion of the bidding for each 
particular lot, though the sale officer is guilty of an 
irregularity, it is for the judgment-debtor to show 
that the irregularity committed was material in that 
it caused him substantial loss and in the absence of 
such evidence the sale cannot be set aside. [p, 414, 
col, 1.3 g 

First appeal from the order cf the Subordi- 
nate Judge of the Gorakhpur, dated the 16th 
December 1915. 

Mr. Yusuf Hassan (with him Mr. Abdul 
Ravof), for the Appellant. 

Messrs. <dAgarwala, Haritans Sahay and 
Ishwar Saran, for the Respondents. 

JUDGMENT.—This is a judgment-debtor’s 
appeal in anexecution case. The appellant’s 
applivation in the Couri below was to have 
the sale of certain immoveable property, 
which had been held in execution of a 
decree against him and others, set aside 
under the provisions of Order XXI, rule 90, 
of the Code of Civil Procedure. It was 
for the appellant to satisfy the Court that 
there had been some material irregularity 
in the publishing or in the conducting of 
the auction sale, and further that he had 
sustained substantial injury by reason of 
such irregularity, With regard to the pub- 
lication of the sale it was contended that 
two irregularities had been committed, viz., 
that the sale proclamation did not state the 
amount for the recovery of which the sale 
was ordered and secondly, that it did not 


state the approximate value of the property. 
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In connection with this point the following 
facts are material. The sale had originally 
been fixed for the 10th of May 1915; the judg- 
ment-debtors came into Court on that date 
and by making certain representations ob- 
tained a postponement of the sale to the 
89th of June 1915. A sale proclamation 
had been duly issued for the 10th of May 
and a fresh proclamation was issued for 
the 30th of June. Onthe latterdate, however, 
the judgment-debtors again came into Court 
asking for a further postponement. This 
very unusual indulgence was granted by the 
Court, but it was granted on the express 
condition that the judgment-debtors waived 
their right to the issue of any fresh 
sale proclamation for the sale, which was 
ordered to be held on the 2nd of 
August 1915. The learned Subordinate 
Judge has remarked that, in view of 
this undertaking given by the judgment- 
debtors, they ought not to be permitted 
to raise objections on matters of form to 
the sale proclamation, which had actually 
been issued for the two previous dates. 
There is certainly room forthe argument 
that, if the judgment-debtors were of 
opinion that the sale proclamations previous- 
ly issued were materially defective, they 
ought to have brought that matter to the 
notice of the Court and that by waiving 
the necessity for the issue of any fresh 
proclamation they had in substance expressed 
themselves as satisfied with the proclama- 
tions previously issued. It is not, however, 
necessary to decide the question on this 
point alone. The alleged irregularities in 
the proclamations of sale, if they can be 
called irregularities at all, were not in this 
instance material, As a matter of fact 
the sale proclamations issued for the 10th 
of May and for the 80th of June did state 
the amount for the recovery of which the 
sale had been ordered. What happened 
was that before the sale could actually be 
held, a number of other creditors holding 
decrees against the judgment-debtors came 
in and asked for rateable distribution; if 
the judgment-debtors had insisted on the 
issue of a fresh sale proclamation, they 
might not unreasonably have asked the 
Court to state clearly in such fresh pro- 
clamation the total amount of the decrees 
which were intended to be satisfied, if 
possible, by means of the proposed sale, 
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Under the circumstances the omission to 


state in the.proclamations issued for the 
10th of May and for the 80th of June 
the precise amount of claims received from 
other decree- holders, subsequently to the order 
directing the sale of the property, can scarce- 
_ly be called an irregularity atall. It was 
certainly not material as bearing on the pro- 
ceedings at the sale actually held. With 
reference to those proceedings a further 
point is taken which has todo with the sum 
required to be realized under the sale: this 
will be dealt with in its proper place. It is 
true that neither of the sale proclamations 
issued attempted to give any estimate of 
the value of the property to be sold. 
The property in question consisted 
of. 14 different lots, mostly house 
property in the town of Gorakhpur, but 
including a house situated in a garden at 
some little distance from the town. The 
judgment-debtors had had due uotice of the 
date fixed for the preparation of the sale 
proclamation. It has been admitted by the 
present appellant, while under cross-examina- 
tion, that all the items of property ordered 
to be sold, with the exception of three, had 
been acquired by himself or by other judg- 
ment-debtors, Tt is obvious, therefore, that 
the judgment-debtors were in a. far better 
position to lay before the Court correct infor- 
mation as to the value of the property sought 
to be sold than were the decree-holders, 
The judgment-debtors declined to avail 
themselves of the opportunity offered them 
for supplying the Court with all necessary 
information before the sale proclamation was 
drawn up. Under the circumstances the 
decree-holders can scarcely be blamed for not 
having ventured to put forward any estimate 
of their own as to the value of property so 
difficult of valuation as that in question. In 
any case if there was any irregularity in this 
matter, there is not a tittle of evidence to 
suggest the inference that the absence from 
the sale proclamation of a valuation of the 
property ordered to be sold had a deterrent 
effect on the mind of a single intending or 
possible bidder. It is clear, therefore, that 
there was no material irregularity so far as 
the sale proclamation was concerned. 
We now come to the manner in which the 
sale was conducted. The Court bailiff, Syed 
Ghulam Haidar, seems to have, been an 


INDIAN OASES, 


[1916 


official of experience. He says he had 
worked for 16 years as an amin, and for 6 
of these years in the city of Gorakhpur. His 
orders were to sell these 14 lots of house 
property, or as many of them as it might be 
necessary to sell,on the 2nd of August 1915. 
We are satisfied, and it has not been contest- 
ed on behalf of the appellant, that it was 
practically impossible to complete in one 
day the sale of all these items of property. 
The sale officer, therefore, availed himself of 
the powers he undoubtedly possessed of post- 
poning the sale from day to day. What the 
appellant alleges is that when he postponed 
the sale of an item of property com menced 
for instance on the 3rd of August, he did not 
inform any intending or possible purchaser 
of the date on which he proposed to resume 
that sale. Thisisan issue of fact which 
the Court below has determined against 
the appellant. There were six witnesses 
examined for the appellant, partly to 
prove the value of the property and 
partly to prove irregularity in the con- 
duct of the sale on the part of the Court 
bailiff. These witnesses have been adversely 
criticised by the learned Subordinate Judge. 
We have been taken through their evidence 
in detail and are content to say that we regard 
that evidence as fully open to the ariticisms 
pointed ont by the learned Subordinate Judge. 
The statements of one or two of the witnesses, 
such as Thakur and Ganesh Prasad, are of no 
practical importance, 2. e., that they might 
substantially be accepted withont proving 
any irregularity in the conduct of the sale. 
The witness Wazir, who makes very definite 
allegations against the sale officer, is dis- 
credited in cross-examination, and we agree 
with the Court below in holding that he 
was not speaking the truth. With regard 
to the witnesses Mahomed Salim, Ram 
Charittar and Munni Maharaj, it might be 
said that portions of their evidence could be 
accepted without their materially affecting 
the case, while as regards other portions the 
learned Subordinate Judge has given good 
reasons for considering their evidence un- 
reliable. The amin, Syed Ghulam Haidar, 
was tendered for examination: he was ex- 
amined and cross-examined at length. The 
report sent in by him had been prepared, and 
was in the hands of the Court, before these 
objections to his procesdings were put forward 
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by the appellant. It bears oub in the main 
the evidence given by the amin, though itdoes 
seem to be true that in one or two instances 
the amin, when postponing the sale of a 
particular item of property from the 8rd or 
4th of August to the 6th of August, does not 
appear to have distinctly stated the hour at 
which he would resume the sale. His evi- 
dence shows that he gave a general notice 
that he would resume the work of selling 
these items of property at noon on each suc- 
cessive day, and we think we may take it 
that, with regard to those items of property 
in respect of which he did not specify a 
later’ hour of the afternoon as the hour for 
the resumption of the sale, he intended it to be 
understood, and the purchasers did-in fact 
understand, that the work would be resumed 
‘at noon, or as soon after as practicable. It 
may be noted that most of the items of pro- 
perty concerned are situated withina distance 
of one furlong, although one piece of property 
is situated at a greater distance. So far as 
giving the intending purchasers reasonable 
notice of the date and hour at which the sales 
would proceed is concerned we think that, if 
there was any irregularity in the proceedings 
of the amin, it was not such as to deserve 
to be called a material irregularity, 


Two further points were raised, apart from 
the manner in which the sales were conducted. 

1. It has already been explained that this 
was a case in which a number of deeree- 
holders were claiming for rateable distribu- 
tion. Shortly ‘before the date of the ad- 
journed sale the decree-holders jointly peti- 
tioned the Court. Their object was to have 
it made quite clear that the sale of the 
attached -property was not to be limited to 
the extent necessary in order to bring in the 
sum of Rs. 9,121, which was the amount 
stated in the sale proclamation issued for the 
50th of June as the amount for the recovery 
of which the sale had been ordered. The 
decree-holders did not submit, and were not 
asked to submit, a detailed schedule of their 
claims, but they stated that the total amount 
required to satisfy all of them might bs 
estimated at approximately Rs. 24,000. On 
this the Court below passed an order direst- 
ing the sale officer to proceed with the sale 
of the attached proparty, lot by lot, until he 


had realized money enough to secure pay~ 


ment to the decroe-holders as a body of a sum 
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of about Rs. 24,000. Asa matter of fact 
the amin actually sold 13 out of the 14 lots 
under attachment, and he realized in all a 
sum of Rs. 29,890. On looking into this 
matter in detail, we find that the amin has 
in fact complied with the directions giyen 
bim by the Court. By the evening of the 
7th of August he had sold 12 lots of pro- 
perty bringing in a total sum of Rs. 24,040 
only. If from this the expenses of the sale 
be deducted, it is obvious that he had not in 
hand a sum sufficient to leave a net balance of 
Rs. 24,000 for distribution amongst the 
decree-holders. There were two lots left to 
be sold, viz. Nos. 2 and 13. No cause 
has heen shown, either in this Court or in the 
Court below, why the amin should have been 
held bound to proceed by preference to the 
sale of lot No. 2 rather than the sale of No. 
13. Asa matter of fact he actually sold lot 
No. 2 completing the sale on the Sth of 
August 1915, and realizing thereby a sum of 
Rs. 5,850. This is how he came to realize 
a sum in excess of the limit of Rs, 24,000 
laid down in his instructions. But in the 
absence of anything to show that the amin 
was in error in selling lot No. 2 rather than 
lot No. 13, it cannot be said that he was 
guilty of any irregularity in the matter, 


2. The last objection taken to the pro- 
ceedings of the sile officer has to do with 
g the disposal of six lots of property which 
were knocked down to one Syed Wajid Ali 
Shab. One of these lots was knocked down 
to this purchaser on the 5th of August. The 
others were purchased by him on the 6th, 7th 
and th of August. Strictly speaking, 
according to the rules, Wajid Ali Shah 
ought to have been required to deposit one- 
fourth of the purchase. money for each lot as 
it was knocked down to him. He seems, 
however, to have represented to the sale officer 
that he intended to bid for a number of lots 
and he asked to be allowed to deposit his 
one-fourth share of the purchase-money as 
soon as the sales had all been concluded, in- 
stead of at the conclusion of the bidding for 
each particular lot. The sale officer took it 
upon himself to grant this permission and 
Wajid Ali Shah in fact deposited his one- 
fourth share of the total purchase-money for 
the six lots bought by him on August the 8th, 
1915, after he had become the auction-pur- 
chaser of lot No. 2 sold on that date. It ig 
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contended for the appellant that this proce-- 


dure on the part of the sale officer is some- 
thing even worse than a material irregularity 
and issufficient in itself to vitiate the sales con- 
cluded in favour of this particular purchaser. 
Authority for this proposition is sought in the 
case of Iniizam Ali Khan v. Narain Singh 
(1). We find that the decision in that case 
was expressly overruled by a Bench of this 
Court in Ahmad Bakhsh v. Lalta Prasad (2). 
The view there taken was that subsequent 
decisions of the Privy Council had made it 
clear that the decision in Intizam Ali Khan’s 
case (1) could no longer be regarded as good 
law. On behalf of the appellant, however, our 
attention has been called to a still later case 
viz, dmir Begam v. Bank of Upper India, 
Limited (8). ltis certainly curions to note 
that the learned Judges who decidad this case, 
held themselves obliged, apparently with 
reluctance, to follow the principle laid down 
in Intizam Ali Khan's case (1) and to apply 
that principle to the facts before them. Their 
attention was not drawn to the ruling in the 
case of Ahmad Bakhsh v. Lalta Prasad (2), and 
it is difficult to say what their decision might 
have been if their attention had been so drawn. 
At any rate, for the purposes of the present 
case it is sufficient to point out that the facts 
before the Court in Amr Begam v. Bank of 
Upper India, Limited (3) were materially differ- 
ent from those, now before us and that the 
point which the Court had actually to determine 
was not the same. We consider, therefore, 
that in so far as we are bound by authority, 
it is the ruling in Ahmad Bakhsh v. Lalta 
Prasad (2) which we ought to accept as the 
latest exposition of the views of this Court 
on the point. Moreover, we find ourselves in 
agreement with the views there expressed. 
We are of opinion, therefore, that though the 
sale officer in the present case was guilty of 
irregularity in his dealings with the purchaser, 
Syed Wajid Ali Shah, this circumstance 
alone does not necessitate a decision in 
favour of the present appellant. It is for 
the appellant to satisfy us that the irregula- 
rity thus committed was material, in that it 
caused him substantial loss. There is not 
the slightest reason for supposing that any 


. (1) 5 A. B16; A. W, N. (1883) 38, 
(2) 28 A. 238; A. W. N. (1905) 263, 
(8) 80 A. 278; A, W. N. (1908) 107; 5A. L. J. 886. 
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injury resulted from this particular irregu- 
larity. If the sale officer had informed 


Wajid Ali Shah at once that he would be 
required to comply strictly with the rules on 
the subject of the deposit of 25 per cent. of 
the purchase-money, it is probable that Wajid 
Ali Shah would have made arrangements so 
to comply. If he had not done so, the 
natural result would have been the 
withdrawal from the scene of one bidder 
who seems, so far as we have been able 
to judge, to have benefited the judgment- 
debtors by forcing up to an appreciable 
extent the prices of those items of the 
attached property which were purchased 
by him after his first purchase, which was 
concluded on the &th of August. 

We baye said enongh to justify the 
conclusion we have arrived at that the appel- 
lant has failed to make out his case. We may, 
however, profitably add a few wordson the 
general question, č. e. whether asa matter 
of fact any substantial injury is proved to 
have been suffered by the judgment-debtors 
as a result of this anction-sale. The 
judgment-debtors have throughout been 
extremely vague in their valuations of the 
attached property. Even when raising the 
point in their application to have the sale 
set aside, they did not produce their own 
purchase-deeds in respect of any of the 
houses in question, or offer any direct 
evidence as to fhe sums expended by them 
on those purchases. They contented them- 
selves with a somewhat elastic valuation 
of each of the items of the property, put 
forward by the appellant in his deposi- 
tion, and partially corroborated by state- 
ments made by one or two of his.witnesses 
such as Ram Charittar and Muhammad 
Salim. Then, according to the appellant 
himself, the property as a whole sold for 
about 66 per cent. of its market value; 
which in the case of forced sale is not so 
low a proportion as to raise any over- 
whelming presumption of material injury 
to the owners of the property. It has been 
sought to concentrate the attention of the 
Court particularly on one or two items such for 
example as item No. 14, The learned 
Subordinate Judge, as pointed ont in his 
judgment, gave satisfactory reasons why this 
particular item should have fetched, at auction, 
an amount considerably below the estimate 
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of its value put forward by the appellant and 
his witnesses. On this part of the case as a 
whole, we feel no hesitation in remarking that 
the evidence for the appellant does not 
satisfy us that the property in question sold 
for substantially less than its fair market 
value, or, at any rate, for less than it might 
reasonably have been expected to fetch ona 
sale held under the orders of the Court. 

It is worth while to remark in this connec- 
tion that the two postponements of the sale 
obtained by the appellant on the 10th of May 
and on the 380th of June were obtained by 
him, on the plea that he hoped to dispose of 
the property in question by private treaty in 
a manner advantageous to himself. It is 
clear that any negotiations which the judg- 
ment-debtors may have entered into for this 
purpose must have broken down, and this 
circumstance alone suggests the_inference 
that the value of the property in question in 
the open market was not materially greater 
than the total amount of the decrees which 
the judgment-debtors were under the neces- 
sity of satisfying. If this is the case, the 
realization of Rs. 29,890 by auction sale of 
13 out of 14 items of the attached property 
would seem, on the face of it, to be a result 
distinctly favourable to the judgment- 
debtors. i 

For these reasons we are of opinion that 
there is no force in this appeal, and we 
dismiss it accordingly with costs, . including 
fees on the higher seale. The costs awarded 
in favour of the respondents will be distri- 
buted amongst them in proportion to their 
respective interests in the subject-matter. 

; Appeal dismissed. 


CALCUTTA HIGH COURT. 
CwIL Rune No. 364 or 1916. 
June 16, 1916. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Cuming. 
SASHISHI MOHAN SHAHA AND ANOTHER 
—PLAINTIFFS— PETITIONERS 
versus 
KUMUD KUMAR BISWAS: anp OTHERE— 


Desranpants— Opposite PARTIES. 
' Stamp Act (11 of 1899), s. 838—Jurisdiction of Court 


to impound document—Impounding documents in bound 
book not relating to claim—‘Produiced in the performance 
of his functions’, meaning of —Civil Procedure Code (Act 
Y of 1908), O. VII, r. 14—Plainé. 

In a suit for recovery of money duc on a 
hat-chita, the plaintiffs, when presenting their 
plaint, produced in Court under Order VII, rule 14, 
the hat-chita bound in a volume which contained 
many other hat-chitas, with a prayer that the 
hat-chita on which their claim was founded should be 
detached and placed on the record and the remain- 
der of the volume should be returned to them. The 
Munsif on examination of the volume, finding that 
none of the hat-chitas was properly stamped, pro- 
ceeded to impound all of them under section 33 of 
the Stamp Act: 

Reid, that the Munsif had no jurisdiction to 
impound the hat-chitas other than the oue which 
formed the basis of the plaintiffs’ claim, as they were 
not produced nor came before him in the performance 
of his functions. [p. 416, col. 1.] 

King-Emperor v. Balu Kuppayyan, 25 M. 528; 2 Weir 
670, distinguished. 


Rule against the order of the Munsif, 2nd 
Court, Alipore, in Suit No. 278 of 1916. 


Babus Dwarka Naih Chakravarty and 
Troylokha Nath Ghose, for the Petitioners. 


Babu Ram Charan Mitra, for the Secretary 
of State. 


JUDGMENT.—This Rule calls upon the 
Secretary of State for India in Council to 
show cause why an order made under section 
33 of the Stamp Act, in circumstances to be 
presently stated, shonld not be set aside 
or modified. 

On the 27th March 1916 the petitioners 
instituted a suit in the Court of the second 
Munsif at Alipore for recovery of money due 
on a hat-chita. Under rule 14 of Order VII 
of the Code of Civil Procedure, the plaintiffs 
were bound to produce the hat-chita in Court 
when the plaint was presented. The hat- 
chita was in a bound volume which contained 
a large number of hat-chitus executed by 
other persons in favour of the plaintiffs. 
The entire volume was brought into Court 
when the plaint was filed. The plaintiffs 
prayed that the particular hat-chita, whereon 
their claim was founded, should be detached 
and placed on the record, and the remainder 
of the volume should be returned to them, 
An examination of the hat-chita, which was 
the foundation of the suit, disclosed that it 
was not properly stamped. The Maunsif ex- 
amined the other hat-chitas in the volume and 
came to the conclusion that the other docu- 
ments were not properly stamped. He 


416 


accordingly proceeded to impound all the 
hai-chitas under section 83 of the Stamp 
Act. The question in controversy is, whe- 
ther the Munsif was competent to impound 
the hat-chitas on which the claim of the 
plaintiffs was not founded. 

The first sub-section of section 33 of the 
Stamp Act provides that every person having 
by law or consent of parties authority to 
receive evidence, and every person in charge 
of a public office, except an officer of Police, 
before whom any instrument, chargeable, in 
his opinion, with duty, is produced or comes 
in the performance of his functions, shall, if 
it appears to him that such instrument is 
not duly stamped,impound the same. Before 
action can be taken under this sub-section, 
it must be established that the instrument in 
question was produced or came before the 
officer in the performance cf his function. 
The case for the petitioners is that they did 
not produce before the officer any hat-chita 
other than the one upon which their claim 
was founded. The Munsif took action at a 
stage, when there was no material to enable 
him to question the correctness of this 
allegation Ovnsequertly, the case is not 
covered by the first of the two alternatives 
mentioned in section 33. Nor can we say 
that the other hat-chitas came before the 
Munsif in the performance of his functions. 
In the performance of his functions as. 
a Judicial Officer the only hat-chita which 
came before him at thatstage was the hat-chita 
whereon the claim was founded. We cannot 
speculate whether if the trial had prozeeded, 
the plaintiffs might not have possibly relied 
upon the other hat-chitas in support of their 
case. If they had done so, it could well be 
maintained that those hat-chitas were produced 
before the Munsif or came before himin the 
performance of his functions. But that stage 
was never reached. In our opinion, on the 
materials before us, if is impossible to say 
that the Munsif had jurisdiction to impound 
the hat-chitas other than the one which form- 
ed the basis of the claim. Reference has been 
made by the Senior Government Pleader to 
the case of King-Hmperor v. Balu Kurpayyan 
(1), which is clearly distinguishable. There 
a search warrant was issued by a Magistrate 
with a view to the discovery of a register 


(1) 25 M. 526; 2 Weir 670. 
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kept by the accused, containing documents 
not stampedin accordance with the provi- 
sions of the Stamp Act. The register was 
seized in the course of the search and brought 
in the Court. Itis clear that the register 
was produced before the Magistrate or 
came before him in the performance of his 
functions asa Magistrate. 

The Rule must consequently be made 
absolute in part and the order of the Court 
below set aside in respect ofall the hat-chitas 
other than that. which forms the basis of 
the claim. The pages containing the hat- 
chita in question will be taken out of the 
volume and kept in the record; the remainder 
of the volume will be returned to the peti- 
tioners. 

Rule made partly absolute. 


PATNA HIGH COURT. 
First Civin APPEAL No. 512 or 1913, 
June 27, 1916. 
Present:—-Mr. Justice Atkinson and 
Mr. Justice Kingsford. 

Musammat MAH ASUNDER KUER awp 
ANOTHER—OBJECTORS—APPELLANTS 
versus 
RAM RATAN PRASAD SAHI--Peririoner 

— RESPONDENT. 

Will—Probate proceedings—Adoption, 
tion of —Jurisdiction. 

It is not within the province of a Probate Court to 
inquire into the title of a testator to the pro- 
porties covered by his Will, The question whether 
ornota person was adopted by a testator is not 
a matter which could be decided in a Probate 
proceeding. [p. 417, col, 2.] 

Reference by the Collector and Superintendent of 
Stamps, Bombay, 20 B. 210, distingnished. 

Appeal from the decision of the District 
Judge, Saran, dated the 18th Septem- 
ber 1913. 

Mr. Ganesh Dutt Singh, for the Appellants. 

Messrs. S. P. Sinha and Rajendra Prasad, 
for the Respondent, 


JUDGMENT. 

KinesrorpD, J.—This appeal arises out of a 
Will executed by one Ram Bhunjanin tke 
year 1893. The contest lies between one 
Ram Ratan, the respondent, who propounds 
the Will, and ‘three daughters of Ram Bhun- 
jan, who are the appellants before us. Ram 
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Ratan appears to have been an adopted son of 
Ram Bhanjan, and he propounds the Will in 
question as legatee and devisee thereunder. 
The Will was executed on the 6th September 
1893, and it was registered at the village of 
the executant three days later in the presence 
of the Sub-Registrar, whose endorsement is 
upon the document. It appears that on the 
14th September 1893, Umrao Kumar, the 
wife of the testator, filed an application for 
registration of her name in the Collectorate. 
Ram Bhanjan died a month later. On the 3rd 
February 1894 Umrao’s name was registered 
in respect of the properties. Onthe 23rd 
June 1897 she applied for Letters of Adminis- 
tration, which were granted to her accord- 
ingly six months later. Umrao appears to 
have died in the year 191%,.and after her 
death the appellants filed an application 
for revocation of those Letters. That appli- 
cation was granted in March 1913. Shortly 
afterwards the respondent Ram Ratan 
applied for Probate. The appellants entered 
a caveat, but Probate was granted on the 
18th September 1913. The present appeal is 
from that order. 


The first contention raised before us by the 
learned Vakil for the appellants is, that the 
document is nob a Will. The document 
states that Ram Ratan is the adopted son of 
the testator, and provides that after the 
testators’s death Ram Ratan is to have 
possession of the properties, and that he is to 
manage them in consultation with the testa- 
tor’s wife, Umrao, during her lifetime, and 
that nothing done by Ram Ratan without 
Umrao’s permission is to be valid, After 
the death of Umrao it is provided that the 
Will shall operate solely in favour of Ram 
Ratan. We were referred to page. 24 of 
Mozumdar’s “Hindu Wills”, and our atten- 
tion wa3 called to three tests applicable to a 
Will. I do not think it was seriously contend- 
ed that the Will in question was not a revoc- 
able document: and certainly it cannot be 
said that it does not contain a disposition of 
property. It was, however, contended that 
there was no existence of any intention in the 
testator’s mind, that the Will should take 
effect after his death. As I have already 
indicated, an application was made for the 
registration of Umrao’s name before Ram 
Bhanjan’s death, and inthe application filed 
by Umrao it is stated, thata petition was 
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also fled by Ram Bhanjan assenting to her 
application. Iam not prepared to hold that 
these circumstances are any indication that 
Ram Bhanjan intended that the Will, so far 
as the respondent was concerned, should take 
effect before his death. We were referred 
to the ruling in a Reference by the Collector 


and Superintendent of Stamps, Bombay 
(1). The circumstances of that case are 
clearly distinguishable; for the document 


there considered was not a Will at all; it was 
merely a trust-deed which was contemplated 
to operate during and beyond thé lifetime 
of the executant. It cannot be said that 
that description is applicable to the document 
in the present case. 

A further contention was, that as the res- 
pondent had been adopted in Dattaka form by 
Ram Bhanjan, he became a co-parcener in the 
joint family property, and as such was entitled 
to that property upon the testator’s death, and, 
therefore, there was no power in the testator 
to bequeath to Ram Ratan property to which 
the latter was already entitled to suxceed. 
Now this argument raises the question as to 
the title of Ram Bhanjan to the property 
which the Will purports todevise. There is 
a long series of rulings, to which reference is 
made at page 762 of Mozumdar’s work, the 
effect of which clearly is, that it is not within 
the province of a Probate Court to inquire 
into the title of the testator in the properties 
covered by the Will. That being so, [ am of 
opinion that the learned District Judge was 
perfectly ‘right in ruling thatthe question, 
whether or not Ram Ratan was adopted by 
Ram Bhanjan, wasnot a matter which he 
eould decide inthe present suit. Itis, in 
fact, not open to us to consider the mutter at 
all, ` 

The next contention was, that the Will was 
not properly proved. It appears that the 
document was attested by two witnesses 
named Mangal Prasad and Sheoraj Misser, 
both of whom are since dead. It was also 
attested by a third man, Mathura Rai, whose 
signature was attached to it by the above 
Mangal Prasad. Mathura Rai has given evi- 
dence in the presentcase. It seems that he 
was illiterate atthe time of the execution of 
the Will, but he has since learnt to write. 
He states that the Will was duly executed by 
Ram Bhanjan, and that it was duly attested 


(1) 20 B. 210, 
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by Mangal Prasad and Sheoraj Misser. He 
has no doubt that the document shewn 
to him in Court is the actual Will which he 
saw so executed and attested. I am unable 
to fnd any reasons for discrediting the: evi- 
dence of this witness, or for finding that it 
does not amount to sufficient proof of attesta- 
tion. 

The third contention was thatthe signature 
of Ram Bhanjan upon the Will was a forgery. 
Tt is said that there are some documents 
which contain his genuine signature, and 
that if these documents, which are not 
actually before us, were compared with 
the signature on the Will, they would 
shew that the latter is not genuine. I do 
not think it is necessary for us to give the 
appellants any further opportunity of pro- 
ducing those documents before us, because, in 
my opinion, the question whether or not the 
signature is genuineis set at rest by the 
endorsement of the Sub-Registrar upon the 
deed. That endorsement is to the effect, that 
execution was admitted by Ram Bhanjan in 
the presence of the Sub-Registrar, and this, 
as I have already said, took place three days 
after the actual execution. 

In my opinion, therefore, there are no 
circumstances which would entitle us to inter- 
fere with the grant of Probate. This was 
a valid Will executed by a competent testator, 
and I would, therefore, dismiss the appeal with 
costs measuring the hearing-fee at § gold 
mohurs. ` 

ATKINSON, J.—I entirely concur with the 
_ Judgment of my learned colleague. 

Appeal dismissed. 


. MADRAS HIGH COURT. 
Snconp Civiu Arrear No. 1958 or 1913. 
April 27, 1916. 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier: ~ 
NARNA, MINOR, BY FATHER AND GUARDIAN 
VITTAPPA SHANBHOGA--—Ptaintirr’s 
LEGAL REPRESENTATLVE—APPELLANT 
versus 
AMMANI AMMA— Derenpant No, 2— 


RESPONDENT. - 
Limitation Act (IX of 1908), Sch. J, Art. 192— Sut 
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on mortgage—Deed providing for payment of 
principal on fixed date and annual payment of 
interest-—Further stipulation for payment of ‘principal 
and interest in case of default Right of action, when 
accrues —Debtor, whether can avail himself of benefit 
secured to creditor —Interpretation of Statutes, 

In a suit by the assignee of a widow-on a mort- 
gage executed in her favour, it was found that the 
widow could assign away the interest that remained 
due on the date of the assignment and not the 
principal of the mortgage debt. The mortgage 
which was dated the 1st November 1888, ‘provided 
for the payment of principal on the Ist "November 
1899 and for the annual payment of interest at 64 
per cent, per annum. Thore was a further stipulation 
for the payment of the principal together with 
interest at 12 per cent, per annum from the date of 
default in the payment of interest “without raising 
the plea of future instalmeat on the lability of 
the mortgage property.” Tnierest not having been 
paid as provided for, it was contended that the suit 
was barred by limitation: 

Held, (1) that the mortgagee was not bound to 
take advantage of the default clause, and that the 
right of action did not accrue until the date provid- 
ed for the payment of the principal arrived; [p. £20, 
cols. 1 & 2.) 

(2) that the suit was governed by Article 132 of 
the Limitation Act and was not time-barred. [p. 420, 
col. 1: p. 421, col. 1.] 

Gaya Din v. Jhuman Lal, 28 Ind. Cas. 910; 37 A. 
400; 13 A. L, J. 610, dissented from. 

No one is obliged to take advantage of a 
forfeiture clause and a benefit sectred to a 


creditor should not be availed of by a debtor 
as the creditor does not want it. [p. 420, col. 
L 


Astley v. Hart of Essex, 18 Eq. 290; 48 L, J. Ch. 817; 
30 L. T. 485; 22 W. R. 620; Magdalen Wospital v. 
Knotts, (1876) W. N. 296; 4 App. Cas, 324; 48 L. J, 
Ch, 579; 40 L. T 466; 27 W. R. 692, followed. 

It would not be in consonance with the ordinary 
rule of interpretation of Statutes to regard a specific 
provision in ono of the Articles of an ‘Act as con- 
taining a gencral rule of law applicable to claims 
under other Articles, The proper view is to limit the 
restrictive period to the particular claim provided 
for, and to construe the language of the other Articles 
in their natural sense. [p. 421, col. 1.1 


Second appeal against the decree of the 
District Court of South Canara, in Appeal 
Suit No. 76 of 191%, preferred against that 
of the District Munsif of Pattur, in Original 
Suit No. 553 of 1911. | 


Messrs, K. P. Madhara Rao and K.P. 
Lakshmana Rao, for the Appellant. 

Mr. B. Sitarama Rao, for the Respondent. 

This second appeal coming on for hear- 
ing on the 2nd August 1915, ‘the Court 
delivered the following 

JUDGMENT.—The suit was' instituted 
by a widow on a mortgage. Her suit was 
dismissed by the District Munsif: She pre- 
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ferred an appeal. During the pendency of 
the appeal she assigned her rightsin the 
mortgage to the present appellant. She 
then died and the appellant was allowed 
to continue the appeal. The appeal was 
also dismissed. This second appeal was 
preferred by the assignee. A preliminary 
objection is taken by Mr. Sitarama Rao 
for the respondent to the competency of 
the appeal, on the ground that as the 
widow sued for property belonging to her 
husband, she was not entitled to make a 
gift of that interest in favour of the appel- 
lant. 

Before deciding the point, we think it 
desirable to call fora finding on the ques- 
tion whether the original plaintiff had any 
interest of her own in the subject-matter 
of the Jitigation which she was competent to 
transfer to the plaintiff, 

Fresh evidence may be taken. The find- 
ing will be submitted within two months 
from this date and seven days will be al- 
lowed for filing objections. 

In compliance with the order contained 
in the above jadgment, the District Judge of 
South Canara submitted the following 

FINDING.—-I have been directed to 
return a finding on the question whether 
the original plaintiff, Bhagirathi Amma, 
had any interest of her own in the subject- 
matter of the litigation, which she was 
competent to transfer to the appellant. 

2. Appellant has examined two witnesses 
and respondent’s Vakil has stated that he has 
no instructions. 


3. Appellant’s case is that the property 
transferred to him was acquired by Bhagi- 
rathi Amma with her savings from the 
income of her husband’s property. It is 
probable enough that she was able to make 
_ large savings as the income is said to have 
been Rs. 10,000, but the mortgage to which 
the suit relates was executed in discharge 
of a prior mortgage in favour of Bhagi- 
rathi Amma’s husband. So far as the 
principal is concerned, I do not think she 
had any interest of her own which she 
was competent to transfer, but she could 
dispose of the interest, which was so much 
accumulated income, and that is my finding. 

This second appeal coming on for. final 


hearing on the 17th April 1916, after the: 


return of the finding of the lower Appellate 
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Court upon the issue referred by this 
Court for trial, and the case having stood 


over for consideration till this day, the 
Court delivered the following 
JUDGMENT.—The suit is by the as- 


signee of a widow ona mortgage executed 
in her favour. On the last occasion, we 
called for a finding whether the widow 
had any assignable interest in the debt 
transferred to the plaintiff. The finding 
returned is that the widow was competent 
to assign away the interest that remained 
due on the date of the assignment and not 
the principal of the mortgage-debt. We 
accept the finding. 

Mr. Sitarama Rao, however, raised the 
question that the claim is barred by limit- 
ation. The mortgage is dated the Ist 
November 1888. It provides for the pay- 
ment of the principal on the Ist of Novem- 
ber 1899, and for annual payment of in- 
terest at 6} per cent. per annum. There is a 
further stipulation in the document which 
is in these terms: “If J, without paying 
the interest on the due date and also the 
principal and interest on the respective due 
dates according to the aforesaid conditions, 
allow the same to fall into arrears, I 
shall pay the principal sum together with 
interest at 12 per cent. from the date of 
default till the date of payment without 
raising the plea of future instalment on 
the liability of the mortgage property.” 
We read this clause as entitling the mort- 
gagee to the original rate of interest only, 
if he does not desire to enforce the clause 
for enhanced interest, but that should he 
claim the higher interest on account of the 
default in the punctual payment of the 
ordinary rate, he shali be entitled to sue 
for the principal sum also withont waiting 
for the due date. In other words, an option 
is reserved, by the clause above referred 
to, to the mortgagee to anticipate the due 
date. It is not disputed thatthe interest 
was not paid as provided for. The ques- 
tion, therefore, is, is the mortgagee bound 
to take advantage of the default clause, 
and whether limitation begins to run against 
him from the date of the first default? 
Under very similar circumstances two learned 
Judges of the Allahabad High Court held 
that the cause of action accrued on the 
date of-the first default, whereas Banerjee, J., 


420 
NARNA V, AMMANI AMMA, 


held that the right to sue did not accrue 
until the date provided for the payment of 
the principal arrived. Gaya Din v. Jhum- 
an Lal (1). Weare inclined to agree with 
the view taken in the dissenting judgment. 
The Article applicable to the suit is 132 
and not 75. There ‘is no warrant for 
importing into the former the words of the 
Jatter. Can it be said that the money 
sued for became due when the first default 
was made, if the mortgagee wants only the 
principal and the original rate of interest? 
If the claim is for the enhanced interest, 
it can well be argued that that became 
due when the first default was committed. 
When the creditor chooses to exercise the 
option which limits his claim to the ordinary 
interest, it would be straining the language 


of Article 182 to hold that his right of action | 


accrued when the benefit which he does not 
choose to avail himself of might have been 
enforced by him. 

Tt is a well-settled principle of law that 
no one is obliged to take advantage of a for- 
feiture: section 4, of 3 and 4, William IV, 
Chapter 27. This rule has been applied to 
cases providing a right of entry on a 
forfeiture; and it has been held that the 
landlord should not be compelled to take 
advantage of the forfeiture clause, 'so as to 
make limitation run against him, if he does 
not choose to avail himself of it: Astley v. 
Earl of Essex (2). In a later case, Sir 
George Jessel, M. R., who decided the case 
just quoted, used some very forcible language 
against the contention to accelerate limita- 
tion. In Magdalen Hospital v. Knotts (3) 
the learned Master of the Rolls says: “The 
mere statement of such a proposition was 
shocking to one’s intellectual perception 
when one considered for what objects the 
Statute of Elizabeth was enacted.” It - was 
also pointed ont that a benefit secured to the 
creditor should not be availed of by the 
debtor when the former does not want it. 
No doubt, in the ` cases of Reeves v. 


(1) 28 Ind. Cas. 910; 37 A. 400; 13 A. D. J. 610. 

(2) 18 Eq. 290; 43 L. J. Ch. 817; 30 L. T, 485; 22 
W. R. 620. 

(3) (1876) W. N. 296; 4 App. Cas. 324; 48 L. J. Ch. 
519, 101, T. 466; 27 W. R, 602., 
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Butcher(4) and Hemp v. Garland(5)a different 
view was taken. Lord Denman, C. J., says 
in the latter case: “If he chose to wait till 
all the instalments -became due, no doubt he 
might do so; but that which was optional 
on the part of the plaintiff would not affect 
the right of the defendant, who might well 
consider the action as accruing from the time 
that the plaintiff had a right to maintain 
it.” The Statute of Limitation runs from 
the time the plaintiff might have brought 
his action, unless he was subject to any of the 
disabilities specified in the Statute; and, as 
the plaintiff might have brought his action 
upon the first default, if he did not choose to 
enter up judgment, we think that the defend- 
ant is entitled to the verdict-upon the plea 
of the Statute of Limitation. It is most 
probable that the language of Article 75 of 
the Limitation Act was borrowed from this 
judgment. Banning on Limitation points 
out that this decision does not consider the 
principle that noone ought to be forced to 
take advantage of a forfeiture. Whatever 
may be the effect of the learned Chief Jus- 
tice’s view regarding the constraction of 
Article 75 of the Limitation Act, we see-no 
reason for not giving the language of Article 
132 its plain and natural significance. As 
pointed out by Banerjee, J., the Judicial 
Committee in Juneswar Dass vy. Mahabeer 
Singh (6) seem to indicate that the creditor 
is not compellable to take advantage of a 
defeasance clause. 


There have been numerous cases under 
Article 75. Weare not concerned with them. 
There are two cases in this Court dealing 
with Article 132. In~ Perumal Ayyan v. 
Alagirisam? Bhagavathar (7) the default clause 
did not reserve any option to the mortgagee. 
On the-other hand in Nettakaruppa Goundan v. 
Kumarasami Goundan(&), when the mortgagee 
was given the option of claiming the whole 
amount “when he required it”, the learned 


(4) (1891) 20. B. 509; 65 L. T. 829; 89 W. R. 626; 
60 L. J. Q. B. 619. 


(5) 4 Q. B.519; 12L. J. Q. B. 184; 7 Jur. 802; 8 
G. & D. 402; 62 R. R. 423; 114 E. R, 994. 
(6) 1 C. 163; 25 W. R. 84; 3 L A. J; 


3 Sar. P. O. 
J. 58; 3 Suth. P. C. J. 222. : 
(7) 20 M. 245; 7 M. L. J. 222. 
(8) 22 M. 20; SM. L. J. 167. 
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Judges held that the cause of action did not 
accrue om the date of the first default. 

The pase of Sttab (hand Nahar v. Hyder 
Malla (9) follows Hemp v. Garland (5). In 
all the above cases, it seems to have ‘been 
taken for granted that the words of Article 
75 should be imported into Article 182. We 
are of opinion that it would not bein conso- 
nance with the ordinary rules vf interpretation 
of Statutes to regard a specific provision in one 
of the Articles of an Act as containing a 
general rule of law applicable to. claims 
under other Articles, We think the proper 
view ig to limit the regtrictive period to the 
particular claim provided for, and to construe 
the language of the other Articles in their 
natural sense. Our conclusion is that the 
claim is not barred by limitation and that the 
plaintiff is entitled to recover the sum of 
Rs. 150, which represents the interest due 
on the mortgage at 6} per cent. The decrees 
of the Courts below must be reversed and a 
decree should be given to the plaintiff for 
Rs, 150 with further interest thereon at 
6 per cent. per annum from the date of the 
plaint. The parties will pay and receive 
proportionate costs. 7 

Appeal allowed; Suit decreed. 


Y.R. P, 
(9) 240. 281; 1 C, W, N. 229, 


MADRAS HIGH COURT. 
Seconp CivIL APPRAL No. 2156 or 1914. 
April 18, 1916. 

Present:—Mr. Justice Seshagiri Aiyar and 
Mr, Jastice Phillips. 
LAXMIPATHAYA-—PLAINTIFF—ÅPPELLANT 

VErSUS P 
RAMACHENDRA—Derenpant No. 1— 


RESPONDENT. 

Landlord and tenant—Ejectment, suit for—Previous 
suit for possession dismissed on account of insufficiency 
of notice~-Res judicata—Plea to be strictly construed— 
Title by prescription—Limitation Act (IX of 1908), 
Sch, I, Art. 144—HEvidence Act (I of 1872), s. 114, 
“ill. (e), scope of—Appellate Court, duties of. } 

In a suit for ejectment brought by the plaintiff, as 
moktesor of a temple, the defendant contended that 
he was a mulgent tenant and not liable to be evicted. 
It appeared that the plaintiff had, on a previous 
occasion, sued the defendant to recover possession, 
which had been decreed in the Courts below on the 
ground that the defendant was a chalgent tenant 
but the decree had, on second appeal, been reversed 
by the High Court on the ground of insufficiency of 
notice: 
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Held, (1) that the defendant’s plea was not barred 
by the rule of res judicata, as the finding as to the 
insufficiency of notice did not necessarily involve a 
finding that the defendant .wasa chaigeni tenant; 
[p. 422, col. 1.] 

Nundo Lall Bhuttacharjee v. Bidhoo Mookhy Debee, 
13 ©. 17; Thakur Nagundeo v. Thakur Mahadeo Singh, 
18 ©. 647, followed. 

(2) that in consequence of the disturbance of 
possession brought about by the decree of the 
Court below in the previous suit, the continuous 
possession for 12 years which the defendant was 
bound to have proved was broken and, therefore, 
he did not acquire title by prescription and was 
bound to be ejected. [p. 423, col. 2.] 

The plea of res judicata being one in restraint of the 

right of a litigant to have his case fully tried and 
determined, the judgment which is pleaded in bar 
of this right must be strictly construed. [p. 422, col, 
1] 
Illustration (e) to section 114 of the Evidence Act 
is not exhaustive and the general language of the 
section applies to all acts and proceedings which 
might be presumed to have been done in the usual 
course of business. [p. 423, col. 1.] 

Narendra Lal Khan v. Jogi Hari, 32 ©, 110%; 
20. L. J. 107, referred to, 

When once atenant commences as a chalgent 
tenant and then holds over, he is considered as a lessee 
from year to yearand he can claim title by pres. 
cription as mulgeni tenant only from the date on 
which he set up that right. |p. 423, col. 1.) 

Where, therefore, the tenant asserted that he was 
a mulgent tenant in 1894, andin a suit brought to 
eject him in 1903 by a trustee, the latter -goùt into 
possession though that decree was subsequently 
reversed: 

Held, in a subsequent suit brought in 1909, that 
there was no continuous possession for twelve years 
by the tenant and, therefore, no acquisition of title by 
prescription. [p. 423, cols, 1 & 2.] 

When an Appellate Court reverses a finding of 
fact, it ought to apply its mind to the consideration 
of the whole of the evidence in the case. [p, 422, 
col. 2.] ‘ 


Second appeal against the decree of the 
District Court, South Canara, in Appeal Suit 
No. 377 of 1913, preferred against that of the 
District Munsif, Kasaragode, in Original 
Suit No. 294 of 1909. 

Messrs. M. O. Parthasarathy Atyangar, K. P, 
Madhara Rao and K. P. Lakshmana Rao, for 
the Appellant. 

Messrs. K. Ramanatha Shenai and B. 
Rama Rao, for the Respondent. 

This second appeal coming on for hearing 
on the 20th December 1915 and having 
stood over for consideration till the 21st 
December 1915, the Court delivered the 
following 

JUDGMENT.—The plaintiff as mokiesor 
ofa temple sues to eject the Ist defendant. 
Among other pleas the defendant contended 
that he is a mulgent tenant and is not liable 
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to be ejected. He also denied that his defence 
was barred by ves judicata. To under- 
stand this Jast contention, it is necessary to 
state that the present plaintiff sued the present 
Ist defendant and otbers on a previous occasion 
to recover possession. The District Munsif 
and the District Judge held that the Ist de- 
fendant was only a chalgent tenant and must 
surrender possession (Original Suit No. 77 of 
1903 and Appeal Suit No. 274 of 1$05) In 
second appeal (Second Appeal No. 155 of 
1905) the High Court held that the notice 
determining the tenancy was insufficient and 
refused to decree possession. Hence the plea 
of res judicata, 

The District Munsif in the present case has 
come tothe conclusion that the ist defendant 
was only achalgeni tenant and gave a decree 
to the plaintiff. On appeal bothon the merits 
and on the plea of res judicata, the District 
Judge bas disagreed with the Court of first 
instance. 

In second appeal, Mr. M. O. Parthasarathy 
Aiyangar contends that the decision in Second 
Appeal No. 155 of 1906 is res judicata against 
the lst deferdant, as the decision as to the 
sufficiency of the notice necessarily involves the 
finding that the tenant had no occupancy 
right, and relies on Bommidi Bayyan 
Naidu v. Bommidi Suyanarayana (1) 
and Muthammal v. Secretary of State for 
India (2). After careful consideration, we 
are unable to agree with the learned Counsel 
on this point. The plea af res judicata being 
one in restraint of the right of a litigant to 
have bis case fully tried and determined, the 
judgment which is pleaded in bar of this 
right must be strictly construed. The judg- 
ment of the learned Judges of this Court in 
second appeal lends itself to two possible 
zonstructions :— 

(a) that they accepted the finding that the 
defendant was holding only as a 
chalgent tenant but held that the 
notice to quit was insufficient, or 

(b) that they assumed without deciding 
that the defendant had only the 
chalgent tenure, but held that even 
on that assumption he was not liable 
to be evicted as there was no proper 
notice. 

(1) 17 Ind. Cas. 445; 87 M. 70; 12 M. L. T. 500; 28 
M. L. J. 543, (1913) M. W. N. 1. 

(2) 26 Ind, Oas. 817; 27 M. L, J. 529; 16 M. L. T, 
482, 
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We think that the defendants are entitled 
to claim the latter alternative. This view is 
in accordance with the decision of the-Calcutta 
High Court in Nundo Lall Bhuttachariee v. 
Bidhoo Mookhy Debee(3)and Thakur Magundeo 
v. Thakur Mahadeo Singh (4). We, there- 
fore, hold that the defendants are not barred 
by res judicata. 

On the merits, we are unable to uphold the 
judgment ofthe District Judge. The major 
portion of: it is devoted to canvassing the 
reasons given by two of the District Munsifs 
who heard the case (the first at the original 
trial and the second after remand). A 
large number of documents have been filed and 
there is a considerable body of oral evidence. 
Especially when the Appellate Court reverses 
a finding of fact, it ought to apply its mind 
to the consideration of the whole of the 
evidence in the case. Moreover, it is doubtful 
whether the District Judge is right in 
holding that the burden was on the plaintiff 
to show thatthe direction of the Collector 
in Exhibit CCC was actually communicated to 
the ancestor of the defendants, The pre- 
sumption is that official acts have been per- 
formed in the usual course; and when we 
find that the Collector directed his immediate 
subordinate in specific terms that he should 
communicate to the applicants that he is not 
granting thema mulgend lease, the presump- 
tion is that the direction wascarriedcuf, The 
judgment of the District Judge is vitiated by 
this initial conclusion regarding the origin of 
the possession. For all these reasons, we 
must reverse his finding on the merits and 
direct him to record a revised finding on 
Issues Nos. If, lV and Y. 

The tinding shonld be submitted within 
two months from this date and seven days will 
be allowed for filing objections. 

In compliance with the order contained in 
the above judgment, the District Judge of 
South Canara submitted on issues Nos. II, IV 
and V the following 

FINDINGS, 

Issue JI:—The defendant’s predecessor 
acquired no more than a chalgent interest in 
the suit property. í 

Issue IV:—The plaintifi’s claim is not 
barred by adverse possession on the part of the 
defendant. 


(8) 18 C. 17. 
(4) 18 C. 647. 


A 
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Issue V:—-The parties agree lhat the 
improvements may be valued at Rs. 207-8 0, 
as found by the lower Court. 

This second appeal coming on for final 
hearing this day, after the return of the 
findings of the lower Appellate Court upon 
the issues referred by this Court for trial, 
the Court delivered the following 

JUDGMENT. The finding is that the 
order of the Collector cancelling the mulgeni 
Jease was communicated to the defendant’s 
predecessor. Mr. Sitarama Rao contends that 
illustration (e) to section 114 of the Indian 
Evidence Act; can have no application to orders 
like the one in question and relies on Narendru 
Lal Khan v. Jogi Hari (5). With reference 
to this argument it is enough to point out 
that illustration (e) is not exbaustive and 
that the general language of the section 


applies to all acts and proceedings which 


might be presumed to have been done in the 
usual course of business. The section and 


illustration (f) support the view taken by the - 


District Judge. We must, therefore, hold that 
the defendant did not come as a mulgené 
tenani. We must also hold that his possession 
commenced asa cholgent tenant. The fact 
that he has not been able to produee any 
mulgent lease points to this inference. 

- It was then argued that a chalgent tenant 
is a tenant-at-will and that atthe end of the 
first -year, possession became adverse. In 
South Canara all tenancies which are 
not permanent are roughly spoken of as 
chalgent leases. ‘The lease was one 
for cultivation and the presumption is that it 
was a lease from year to year. Itis clear that 
the defendant continued in possession and rent 
was accepted by the trustee. Applying the 
principle of section 116 of the Transfer of 
Property Act, it must be held that the defend- 
ant held over as a lessee from year to year 


until 1894, when he set up title asa mulgent 


tenant. The receipts by the trustee reciting 
that the defendant is a mulgeni tenant canhot 
be regarded as an assertion ofright by the 
defendant. In this view, the question is whe- 
ther for 12 years the defendant leld as a 


_ mulgeni tenant. 


Although the assertion was made in 1894, 
a suit was brought in 1903 by the trustee to 
eject him. The trustee got possession under 


(5) 32 C. 1107; 2 0. L. J 107. 


‘presenting their mother. 
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the dec:ee of the Court below which was 
reversed in second appeal. In consequence of 
this disturbance of possession, the continuous 
possession which the defendant was bound 
to have proved was broken. The decision 
in Narayanan Chetty v. Kannammar Achi (6) 
relied on by Mr. Sitarama Rao is noauthority 
for the position that the period during which 
possession was taken under a hostile title 
would enure for the benefit of the original 
holder, 

We agree with the District Jadge that the 
defendant did not acquire a prescriptive 
title. 

We reverse the decree of the lower Appel- 
late Court and restore that of the District 
Munsif. Each party will bear his own costs 
throughout. 

Appel allowed ; Suit decreed. 


V. R. P. `% 
(6) 28 M. 338. 


LOWER BURMA CHIEF COURT. 
Seconn Civit Arrear No. 186 or 1915. 
March 30, 1916. 
Present:—Mr. Justice Parlett. 

MI CHIT LU MA. AND otaens— 
PLAINTIFFS—APPRLLANTS 
versus 
WI WIN MA U AND anorHer— 

DEFENDANTS— RESPONDENTS. ; 

Buddhist Law, Burmese—Partition between 
children of two marriages and step-mother—Dode of 
division, 

Division, whether between children of two 
marriages, or beiween children of the first marriage 
and their step-mother, is always per slirpes, nob per 
capita. Children arc not entitled to a share during 
the lifetime of their mother, but only succeed as re- 
[p. 424, col. 1.] | 

Ma Leik v. Maung Nwa, $ L. B. R. 110, followed, 

Mr. Sin Hla Aung, for the Appellants. 

Mr Qampagnac, for the Respondents. 

JUDGMENT.—The finding that the land 
in suit was inherited by Maung Pyu during 
his first marriage is not contested and is 
accarding to the evidence. The question is 
what share the plaintiffs-appellants are 
entitled to therein. Maung Pyu married 
three wives in succession; lst plaintif? is 
the 3rd wife, and 2nd and 3rd plaintiffs 
are her children by Maung Pyu. The Ist 
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defendant is Maung Pyu’s child by his 
Ist wife: on the death of the latter he marri- 
ed again, and has a son, Sein Kaing: 
when his 2nd wife died, Maung Pyu 
married the Ist plaintiff. Now Maung Pyu 
is dead. The District Court has awarded 
lst plaintiff a one-fourth share, and no- 
thing to the 2nd and 3rd plaintiffs. The 
plaintifs now object on the ground that 
the 2nd and 8rd plaintiffs should also have 
a share. What that share should be is 
not stated, nor is any authority quoted. 1 
can find no texts of the Dhammathats 
exactly covering the present case, Accord- 
ing to the texts collected in section 212 of 
_ the Kin Wun Min Gyi’s Digest, Vol. 

I, if there had been no children by 
the 3rd marriage, the lst plaintiff would 
have received a one-fourth share. Acecrding 
to the texts in section 245, if the Ist plaint- 
iff were dead, the 2nd and 3rd plaintiffs 
would be entitled to a one-fourth share. In 
Ma Leik v. Maung Nwa (1) it was pointed out 
that the Dhammathats agreethat the division, 
whether between children of the two mar- 
riages or between children of the Ist mar- 
riage and their step-mother, is always per 
stirpes, not per capita. The offspring of tke 
2nd marriage succeed as representing their 
mother, 


It appears to me that during the lifetime 
of the lst plaintiff, the 2nd and 3rd plain- 
tiffs are not entitled toa share. I accord- 
ingly accept the finding of the District 
Court that Ist plaintiff is entitled to a one- 
fourth share. 

There will bea decree for possession of 
one-fourth of the land upon payment of 
Rs. 60 in favour of the Ist plaintiff, and 
the defendants will pay her costs calculated 
upon one-fourth of the total claim, Advocate’s 
fee in this Court three gold mohurs. The 
appeal of the 2nd and 3rd plaintiffs-appellants 
is dismissed with costs. 


Appeal dismissed. 
(1) 41. B. R, 110. 


PATNA HIGH COURT. 
Seconn Civis Appgan No, 1952 ov 1912. 
June 5, 1916. 
Present:—-Mr, Justice Atkinson. 
Sheikh MOHAMMAD FARID AND OTHERS 
—Derenpants Nos. 1, 2, 4 & 6— 
APPELLANTS 
VETSU} 
M. HAKIM SHAH ABDUL WAHAB 
i AND OTHERS—PLAINTIFFS AND 


REMAINING DEFENDANTS—RESPONDENTS. . 

Bengal Tenancy Act (VIII of 1885), s. 103—Record of 
Rights, valueof—Presumption. 

A. Record of Rights should be presumed tobe accurate 
until it is proved to be incorrect. [p. 426, col. 1.] 

A Record of Rightsis evidonce not only between 
landlord and tenant, but in all cases where tho 
subject-matter with which it deals is in dispute. 
[p. 425, col. 2.] 


Mr. Chandra Shekhar Prosad Singh, for 
the Appéllants. 

JUDGMENT.—This is an action between 
two adjoining zamindars with regard to 
the possession of a certain area of land 
amounting to 3 bighas 9 coties and 10 dhurs. 


The question is as to whether they fall 
within the area of the village of Kulharia or 
whether they fall within the area of the village 
Kazichak. If. they fall within the area of 
the latter then they belong to the defendants; - 
if, on the other hand, they fall within the area 
of Kulharia then they belong to the plaintiffs. 
The plaintiffs claimed some 9 plots as forming 
their property making the entire area of 3 
bighas 9 cottas and 10 dhurs; but of these, 6 
admittedly are,and have always been, the 
property of the defendants; and this apreal 
relates only to the adjudication of the 
Appellate Court as to plot No. 418 and 
parts of plots Nos. 411 and 419. 

The Munsif dismissed the case. 

The learned Judge on appeal reversed 
the finding of the Munsif and granted a 
qualified decree, holding that plot No. 418 
and parts of plots Nos. 411 and 419 fell 
within the boundary of the village Kulharia 
and that they, consequently, constituted the 
property of the plaintiffs in this action; and 
he, therefore, gave a decree in respect of plot 
No, +418 and parts of plots Nos. 411 and- 
419 which amounted in area to 3 bighas 15 
cottas and 5 dhurs. This makes a difference, 
between what the plaintiff claimed by his 
plaint and what he got under the judgment 
by appeal, of 18 cottas or 1 bigha, 


m 
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The. defence put forward before the 
learned Judge on appeal, was based mainly 
on the published Record of ` Rights; and 
undoubtedly in the published Record of Rights 
plot No. 418 and parts of plots Nos. 411 and 419 
(given to the plaintiffs by the-decree) are by 
the Record of Rights recorded and marked 
as being within the limits of the village 
Kazichak and, therefore, the property of the 
defendants. The Record of Rights seems to 
have been published between the dates of the 
finding before the Munsif and the decision 
before the Judge on appeal. This is of 
importance, having regard to the weight 
which the learned Judge attaches to the 
pleading of the defendants in paragraph 7 
of the written statement and the pleading 
of the plaintif in paragraph 3 of the plaint. 
But the Record of Rights is there. It 
is a document prepared by a State Official 
for State purposes in an open and public 
manner and the law requires that it should 
be presumed to be accurate until it be proved 
to be incorrect; and the person who appears 
recorded in the Record of Rights is not to 
have his rights lightly frittered away in the 
absence of legal proof. No legal proof, so 
far as evidence ig concerned, was given to 
displace the legal effect of the admitted 
entry in the Record of Rights. The learned 
Judge adopted a somewhat unusual procedure 
because, inasmuch as both the parties, that is, 
the plaintiffs and the defendants, had stated 
by their pleadings, that their case was based 
upon the Survey Settlement Map of 1846, he 
looked at that map and compared it with 
the corresponding boundary as shown by 
the recent survey; and where it differed 
he drew the line accordingly in favour of 
one or the other of the parties, as the variance 
in the marking of the map showed a differ- 
ence in favour of one or the other, irrespective 
altogether of the Record of Rights. It is 
from the map so marked that he comes to 
the conclusion that the Record of Rights is 
wrong; and finds as a fact without proof 
that the Record of Rights is based on evidence 
as to possession which is not of a 
satisfactory character. The learned Judge 
knows nothing of what evidence was given 
before the Revenue Officer. He had the 
map marked as I have indicated, prepared 
for the purpose of this case at his 
own instigation. It may have been right or 
it may have been wrong, but it appears to 
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ma to have frittered away the provisions of 
the Statute. I doubt if the Judge could, 
behind the back of the parties to the Record 
of Rights, seek to have the accuracy of the 
record impeached upon one of the vital parts 
of the record. The learned Judge says again, 
I am not disposed to follow the Record 
of Rights as to plot No. 419 when there is no 
satisfactory evidence of possession”, and he 
says the same again with regard to part of 
plotNo. 411, “Ithink itbetter not to follow the 
entry in the Record of Rights, for that entry 
seems to have been based on evidence that 
was insufficient.” I think the learned Judge 
wrongly assumed a duty and an onus which 
the law never cast upon him; and that as the 
defendants produced the Record of Rights and 
as the Record of Rights was in their favour, 
I think that there was no evidence in law 
to warrant the Judge on appeal in finding 
against the contention put forward by the 
defence. 
The learned Judge says, at page 14, that 
when he considers on which side of the 


. boundary line a portion of the plot may fall, 


he thinks that great weight is to be attached 
to the part that is most upon one side of the 
line; and he adds that the presumption is 
very strong that the possession of this small 
portion has gone with the possession of the 
larger portion. Certainly in the case of Nos. 
411 and 419, which he decided as falling 
within the village Kulharia, he adopted and 
acted upon the very converse ofthe prin- 
ciple which he laid down for himself to 
follow as a guide. I do not at all agree 
with the argument addressed to me that 
the Record of Rights is only evidence as be- 


_ tween landlord and tenant. I think it is evi- 


dencein all cases where the subject-matter with 
which it deals is in dispute. In my opinion 
the learned Judge had not before him either 
evidence or materials to show that the Record 
of Rights was incorrect. I think the defendants 
have shown that they have been in posses- 
sion for a considerable number of years in 
accordance with the Record of Rights. 

I shall allow this appeal with costs. And 
as the evidence before the learned Judge was 
not, in my opinion, sufficient in law to justify 
him in discarding the Record of Rights and 
the entries therein, I will reverse his decision. 
I reverse the decision of the lower Appel- ` 
late Court and dismiss this action with costs, 

Appeal allowed, 
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LOWER BURMA CHIEF COURT. 
Civit Revisron No. 52 or 1915. 
December 23, 1915. 
Present:—Mr. Justice Maung Kin. 
MAUNG BA KYAW, by HIS ATTORNEY 
MAUNG PO MYAING—APPLIOANT 
versus 
JANALLI—Raeponpent. 

Civil Procedure Code (Act V of 1908), s. 115— 
Failure to apply law, whether ground for revision. 

A failure to take into account a proposition of law 
as to which there is no doubt, is a ground for revision 
under section 115, Civil Procedure Code. 

Mr. P. N. Chari, for the Applicant. 

Mr. Patel, for the Respondent, 


JUDGMENT.— The applicant claims from 
the respondent arrears of house-rent for 18 
months, from the Ist of February .913, to 
the 3lst of August 1914. Respondent’s 
defence is that .on the 5th of February 
1913, he vacated the house and returned 
it to the applicant, after giving him due 
notice of his intention to quit, and that one 
Majir Had then tosk the house from the appli- 
cant. 


- Both the lower Courts have found that 
the respondent gave no notice to guit and 
did not return the house to the applicant 
and that, for 14 months from the end of 
January 1913, the respondent did not occupy 
the house. f 


Upon these findings the Court of first 
instance gave a decree as prayed for, hold- 
ing that the burden was upon the respond- 
ent to prove that the relationship of 
landlord and tenant bad ceased when he 
quitted the house and that Majir Had rented 
it after him from the applicant. The lower 
Appellate Court held that the applicant was 
entitled to one month’s rent only in lieu of 
notice and accordingly gave a decree for 
only one month’s rent. 


The applicant applies for revision of the 
judgment of the lower Appellate Court. 

Mr. Patel for the respondent objects that 
the application does not He. On the 
authority of Zeya v. Mi On Kra Zan (1), 
I amof opinion that it does lie, because 
on the case as it stood the lower Appellate 

‘ Court failed to take into account a proposi- 


(1) 2 L, B. R. 333. 
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tion of law as to which there can be: no doubt, 
namely, so long as the lease is not terminated, 
the lessee must pay rent. Now, if the only 
point in the case was—it appears that seemed 
to be the case to the lower Appellaté Court— 
whether the tenancy was terminated by the 
tenant by giving due notice, and the Court 
held that it was not so terminated, it should 
apply the law applicable and not allow itself 
to be influenced by the apparent hardship in 
so doing. 

But | think that there are other matters to 
be considered. 

Respondent alleged that after he left 
the house, Majir Had rented it from the 
applicant. If that was so, that would he 
sufficient to warrant the ‘:nference that there 
had been a surrender of the tenancy from the 
date on which Majir hired the house. [See 
Walls v. Atcheson (2).] There was no issue 
on this‘point. I would, therefore, remand the 
case to the Court of first instance under 
Order XLI, rule 25. That Court will try the 
issues mentioned below and return the evi- 


. dence to this Court together with its findings 


thereon and the reasons therefor within 6 ` 

weeks from the date of the receipt of the 

proceedings from this Court.- ` 
The issues are the following:— 


1. Did Majir Had rent the house from 
the plaintiff after the defendant had left it, 
if so, when? : 


2. If Majir Had did not sear rent it 
from the plaintiff, did plaintiff recognize him 
as his tenant by demanding rent from him 
or by any other overt act? and ‘ 

3. If the plaintiffdid so recognize Majir 
Had, from what date did he do soP 

Case_ remanded. 


(2) 11 Moore 379; 3 Bing. 462; 2 Car. & P. 268; 4 
L, J. (0. s.) ©. P. 154; 28 R. R. 657; 180°R. R. 591. 
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PATNA HIGH COURT. 

Seconp Crvm Arprat No. 2434 of 1914. 
April 5,1916. 
Present:—Mr. Justice Mullick. 
PIRTHL CHAND LAL CHOU DHRY— 
DrEFaNDANT—-APPELLANT* 
versus 
Sheikh MOHAMED TAHIR—PLAINTIFF 


RESPONDENT, 
- Bengat Tenancy Act (FIII of 1885), ss. 
application 
Rights is incorrect—Fixved-rate tenant—Eridence of long 
payment anterior to preparation of Record of Rights, 
admissibility of ~Presumption. 

A suit fora mere declaration that the Record of 
Rights is incorrect is not one governed by the Bengal 
Tenancy Act. But even in a suit not governed by the 
Act, the fact of long payment of rent at an 
unchanged rate is evidonce as showing that the 
holding is a fixed rate holding. 

Golub Misser v. Kumar Kalanand Singh, 6 Ind. Cas. 
217; 12 C. L. J. 107:14 C.W.N. 884, Nunda Lal 

 Gossami v. Atarmoni Dassi, 12 O. W. N. 432; 35 C. 763 
referred to. 

The evidence of payment, anterior to the pnblica- 
tion of the Record of Rights, is admissible. 

Maharaja gek Kishore Manikya Bahadur $. Umed 
Ali, 12 0. W. N. 904, referred to. 


Second appeal from a decision of the Dis- 
trict Judge, Purneah, dated the 19th May 
1914, affirming that of the Officiating 
Munsif, Parneah, dated the 28th July 1913. 


Syed Mahomed Tahir, for the Appellant. 

JUDGMENT. — The plaintiff is the tenant 
and the defendant is the landlord. The plain- 
tiff sues for a declaration that the entry in the 
“Record of Rights showing his holding to be a 
kami jama is wrong and that his correct 
status is that of a raiyat at fixed rates pay- 
ing rentat the rate of Rs. 19 per annum, 
The learned District Judge finds, firstly, that 
the suit is under the Tenancy Act, and 
secondly, that the plaintiff has by evidence 
and by invoking the assistance of section 
50 of the Bengal Tenancy Act established 
“that he is a raiyat at fixed rates as claimed. 

The landlord prefers this second appeal 
and the first point taken in his behalf is 
that this is not a sait under the Tenancy 
Actatall, andthat if the suit is not one 
under that Act, the presumption under sec- 
tion 50 cannot apply. Now the relief which 
the plaintiff claims in the present suit is sot 
a relief conferred by or based upon any 
provision of the Bengal Tenancy Act. The 
relief is for a mere declaration such as under 
the general law of the country the 
plaintitt is entitled to claim. It cannot, 
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in my opinion, be said that the suit is one 
under the Tenancy Act, but because the suit 
is not one under the Tenancy Act, it does 
net follow that the decision of the learned 
Appellate Court is wrong inlaw. The learn- 
ed Court was competent to take into considera- 
tion the evidence of long payment of rent 
at an unchanged rate as showing that the 
plaintiff had a holding at fixed rates, The 
case of Golab Misser v. Kumar Kalanand Singh 
(1), following Nunda Lal Gossami v. Atarmont 
Dassi (2), is direct authority in the plaintiff's 
favour. 

The next contention of the learned Vakil 
for the appellant is that under section 115 
of the Bengal Tenancy Act, evidence of pay- 
ment anterior to the publication of the 
Record of Rights was not admissible. That, 
however, has been shown to be an erroneous 
proposition in Maharaja Radha Kishore 
Mantkya Bahadur v. Umed Ali (3). 

The result, therefore, is that the appeal 
fails and is dismissed with costs. 

Appeal dismissed. 


(1) 6 Ind. Cas. 217; 120. L. J. 107; 14 C. W.N. 
884, 


(2) 12 0. W. N. 432; 35 C. 763. 
(3) 120. W, N. 904 < 


‘OUDH JUDICIAL COMMISSIONERS 
COURT. 
Sscorp Civiu Appear No. 18 or 1915. 
March 16, 1916. 

Present:—Mr. Stuart, A, J. O, 

KALKA PRASAD AND aNoTHER— 
ı DEFENDANTS-——ÅPPELLANTS 
versus 
SITLA BAKHSH—Ptaintivr— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXL, r. 68 
—Burden of proof--Swit by claimant to property 
under attachment—Plaintiff, what must prove. 

A person intervening unsuccessfully as an objector 
in execution proceedings, on the strength of a docu- 
ment of title, who is obliged to bring a fresh suit to 
establish his title, must give prima facie evidence 
that the document represents a bona fide transaction, 
in order to get ridof the order which has been 
passed against him. [p. 428, col. 2.] 

Appeal against the decree of the District 
Judge, Lucknow, dated the 14th December 
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1914, upholding that of the Munsif, North 
Lucknow, dated the 4th July 1914. 


Babu Bisheshwar Nath, for the Appellants. ` 
Mr. Mumtaz Husain and Babu Har Dyal, 
for the Respondent. 


JUDGMENT.—Kalka Prasad and Munni 
Lal held decrees on mortgages against 
Ujagar Singh. They brought the mort- 
gaged properties to sale in satisfaction of 
those decrees.- The sale-proceeds proving 
insufficient, they obtained simple money- 
decrees for the balance against Ujagar Singh, 
on 18th April 1913. 
decrees they attached and brought to sale a 
certain share in the village of Hardharpur, 
whieh stood in the name of Ujagar Singh. 
Sitla Bakhsh Singh objected in those execu- 
tion proceedings 
transferred that share to him by a deed of 
gift, dated the. 9th December 1912. His 
objection being dismissed,he brought a suit 
in the Court of thé Munsif of North Luck- 
now for a declaration that the share in 
question is not liable to attachment and 
sale under the decrees in question. Kalka 
Prasad and Munna Lal were joined as de- 
fendants. They replied that thé deed of 
gift in question was fraudulent and collusive. 
The lower Courts placed upon them the 
burden of proof to show that the deed in 
question was frandulent and collusive and, 
as they were ‘unable to satisfy that burden 
of proof, decided the case against them in 
absence of evidence that the deed in question 
was genuine. Kalka Prasad and Munna Lal 
come here in second appeal: 

In an exactly similar case, Govind Atmaram 
v. Santai (1), a Bench of the Bombay 
High Court held that, where athird party 
had objected in execution proceedings that 
she had a title to the property attached 
under a deed of sale and where her objec- 
tion was dismissed, it was incumbent npon 
her, as the- defendant had obtained an order 
maintaining the attachment, to prove her 
case. In Ram Nath v. Bindraban (2) Aik- 
man, J., followed that decision and held 
that an objector whose objection had been 
dismissed in execution proceedings had 
to prove that the deed relied on was 


m 12 B. 270. 
2)-18 A. 369; A. W. N. (1896) -106. 
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that Ujagar Singh khad- 
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not fraudulent or collusive as had been 
found in the previous proceedings. In a 
subsequent case, Nannhi Jan v. Bhuri (8), 
it was held that a party intervening in 
the execution department and failing in 
his objections to an attachment must give 
prima facie evidence in a subsequent suit 
to establish the genuineness of the document 
upon which he relies. In Raghubur Dayal 
v. Musammat Kaniz Husain (4) Chamier, 
J. C., followed the two Allahabad rulings’ 
which have been quoted, and devided, 
that a person intervening unsuccessfully as 
an objector in execution proceedings on the 
strength of a document of title, who is 
obliged to bring a suit to establish his title, 
must give prima facie evidence that the docu- 
ment represents a bona fide transaction in 
order to get rid of the order which has been 
passed against him. 


The view of law adopted in the, 
above decisions requires no additional sup- 
port.* The proposition is clearly correct, 
and I have no hesitation in following the. 
decisions of the Bombay and Allahabad High 
Courts and of this Court. The lower 
Courts have decided the ease from a wrong 
stand point. 


I, therefore, set aside the decree and 
remand the case to the Court of original 
hearing for re-trial. I remand the case 
with directions that it be vre-placed on 
the file of pending suits under its proper 
number and be disposed of on the merits, 
regard being had to the points whish I have 
noted. The costs here and hitherto will 
abide the event. 

Appeal accepted; Suit remanded, 


o 30 A. 321; A. W. N. (1908) 125; 5 A. L. J. 601. 
4) 2 Ind, Cas. 258; 12 O, C. 74, 
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PATNA HIGH COURT. 
Sgconp Civit Arrear No. 3208 or 1914, 
March 27, 1916. 
Present:—Mr, Justice Mullick and 

. Mr. Justice Ros. 

SRI RANG BEHARI LAL AND OTAERS— 
PLAINTIFFS— APPELLANTS 
A VETSUS 
RACHEYA LAL—Dsvrenpant— 
RESPONDENT. 

Civil Procedure Code (Act Fof 1908), O. XLI, rr. 
17, 19—Appeal dismissed for default-—One Vakil refus- 
ing to appear in absence of other —Negligence—Ground 
for setting aside order of dismissal for default, 

Adjournment of an appeal was sought on the 
ground that the better of the two Vakils both of 
whom represented the appellant, was absent from 
the station. The Court refused adjournment and 
proceedod to hoar the appeal. The other Vakil 
declined to appear with the result that the appeal 
was dismissed for default: 

Held, (i) that the Vakil’s conduct nmounted to a 
very gross neglect of his client’s interests: ' 

(2) that there was no ground for setting aside the 
order dismissing the appeal for default. 


Second appeal from a decision of. the 
District Judge, Muzaffarpur, dated the 6th 
and 9th June 1914, modifying that of 
the Subordinate Judge, Muzaffarpur, dated 
the 25th March 1913. ` 


Mr. Balde) Narain Sinha, for the Appel- 
lants. - 
Mr. Saroshi Charan Mitter, for the Respond- 
ent. 


JUDGMENT. 
Ror, J.—This appeal is directed against 
two orders of the District Court at 


Muzaffarpur, one dated the 6th June 1914 
rejecting an application for re-hearing of 
an appeal, the other dated the 9th June 
1914, disposing, ex parte, of a cross-appeal 
in connection with the same matter. The 
ground upon which the order of the 6th 
June is attacked is, that it is shown that 
the reason.of the appellant’s failure to 
prosecute his ease was some slight neglect 
on the part of his legal advisers, and that 
this neglect, being the first committed in 
the case, should have been condoned. It 
appears that a karpardaz in the plaintifi’s 
employ and the Vakil who had argued the 
case in “the lower Court were present in 
Muzaffarpur and presumably in a posi- 
tion to go on with the case on the day 
fixed. The appellant, on the pretext that 
his best karpardaz and a Pleader better than 
the one originally employed were respes- 
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tively ill and absent for three weeks from 
adjournment, 
On being told that they must go on with 
the'case, the karpardaz and the Pleader in 
Muzaffarpur declined to appear in the District 
Judge's Court. I regard this as very gross 
neglect of the client’s interests. I am not 
of opinion that justice demands that the 
ease should be re-heard. Condonement of such 
negligence can result only in its continuance. 

With regard to the cross-appeal disposed 
of by the order of the 9th June, I again 
note gross neglect of the interests of the 
appellant, if indeed there was in his case 
anything but a desire to postpone, as long 
as possible, the evil day of restitution of 
the profits of the property that he had 
wrongfully acquired. Ample notice was 
given to his Pleaders that the question of 
mesne profits would be- considered on the 
9th June. The Pleaders deliberately absent- 


ed themselves from Court, taking it for 
granted that the District Judge’s orders 
dismissing the main appeal for default 


would be upset. Upon the arguments ad- 
duced before the learned District Judge, 
it was obvious that the cross-appeal must 
be decreed. Mesne profits had been given 
at the original hearing of the case by two 
Courts arriving at concurrent conclusions 
of fact and there was no interference with 
those orders in appeal to the High Court 
at a former hearing. Upon all the merits 
of the case, the appeal fails. The appeal 
against the order for mesne profits is dis- 
missed with costs ad valorem. I would 
make no other order as to costs of the 
appeal against the order of the 6th June, 
refusing to restore the main appeal. 

Murur, J.—I agree that the appeal 
should be dismissed. 

as Appeal dismissed. 





LOWER BURMA CHIEF COURT. 
Civic MISCELLANROUS APPBAL No. 52 
oF 1915. 

August 31, 1915. 
Present:—-Mr, Justice Ormond and 
Mr. Justice Twomey. 
VALLIAPPA CHETTY AND OTHERS— 
APPELLANTS 
VETSUS 
RUNGASAWMY NAICKER— 

RESPONDENT. ` 
Court Fees Act (VII of 1870), Sch. I, Art. 1 and 
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Sch. Uf, Art. 1l— Decree against firm—Enecution, 
application for, against alleged partner—Order 
rejecting application—Appeal, Court-fee on memo- 
randum of-—Civil Procedure Code (Act V of 1908}, Sch. 
I, O. XXI, r. 50 (8). | 

An order refusing execution of a decree against 
an alleged partner of a firm against which the 
decree is passed, has the fcrce of a decree and an 
appeal against such order should be stamped ad 
valorem, the matter being governed by Court Feos 
Act, Svhedule I, Article 1, and not by Schedule II, 
Article 11. : 

FACTS,—The appellants obtained a decree 
against a firm and applied to the District 
Court for execution against the respondent, 
who, they alleged, was a partner of the firm. 
The District Court rejected the application 
on the ground that it was not proved that 
respondent was a partner. i 

An appeal having been preferred against 
the said order, a question was raised as to 
the proper Court-fee payable on the memo- 
randum of appeal. 

Mr. J. 2. Das, for the Appellants. 

Mr. Campagnac, for the Respondent. 


ORDER.—The Court-fee payable on this | 


appeal is regulated by Artic’e 1, Schedule 
1, of the Court Fees Act. The order appeal- 
ed against is an order which has the force 
of a decree [Order XXI, rale 50 (3)], and, 
therefore, does not come under Article 11, 
Schedule Il, of the Court Fees Act. And 
there is no notification under section 35 of 
the Act in respect of orders under rule 
50 as there is in respect of orders under 
section 47 of the Code. The Court-fee 


should, therefore, be ad valorem. . 
‘Order accordingly, 





PATNA HIGH COURT. 
Secosp Civin APPBALS Nos, 768 AND 1522 
or 1914. 
April 5, 1916. 

Preseut:——-My. Justice Mallick. 
KISHUN DEYAUL SINGH AND OTHERS— 
DEFENDANTS —ÅPPELLANTS 
versus 
KISHUN DEO JHA AND oraers— 
PLaIntTiFFS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 120, 36, 
115—Co-sharer, action as between jor profits of ferry. 

A suit by one co-sharer against another to recover 
his share in the profits of a ferry is governed by 
Article 120 ‘and not by Article 36 or 115 of the 
Limitation Act. 
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I Robert Watson v, Ram Chand Dutt, 28 0.799, referred 
to. 

Seccnd appeals from the decisions of the 
District Judge, Purneah, dated the 20th 
December 1913, affirming those of the 
Subordinate Judge, Purneah, dated the 26th 
February 1913. A 

Mr. Harihar Prasad Singh, for the Appel- 
lants ; 

Mr. Kulwant Sahat, for the Respondents. 

JUDGMENT.—The plaintiffs are co- 
sharers of a certain ferry and sue the defend- 
ants, first party, who are certain other co- 
sharers, for their share of the profits of the 
ferry for the years 1315 to 1317 F, S. 
The Subordinate Judge gavea modified decree 
redtcing the plaintiffs’ claim as to the profits 
toalower figure than that alleged in the 
plaint. That deoree was upheld on appeal 
by the District Judge. The defendants frst 
party now prefer the present second appeal 
before me. The first contention. urged by 
the learned Vakil on their behalf is that the ` 
claim for 1315, 1816 and 1317 was barred 
under Article 36 of the Limitation Act. It 
appears, however, that in the Courts below 
and in the grounds of appeal before me only 
the claim for 1815 is alleged to have been 
barred under Article 36. The learned Vakil 
for the appellants says that this was an error. 
However that may be, it is quite clear that 
Article 36 has no application. There was 
no malfeasance, misfeasance or non-feasance 
by the defendants. The defendants were 
co-sharers of the plaintiffs and it is no one’s 
case that defendants dispossessed the plaintiff 
or committed any tort. The case of Robert 
Watson v. Ram Chand Dutt (1) is in- 
distinguishable from the present case and 
governs the period of limitation, which is 
six years under Article 120. 

The negt contention is that if Article 36 
does not apply, then Article 115 applics. Now 
this argument was not advanced in any of 
the Courts below and is now taken for the 
first time. Tt has clearly no substance be- 
cause there is no proof of any express or 
implied contract on the part of the co-- 
sharer defendants to pay to the plaintiffs their 
share. The-.appeal fails and is dismissed 
with costs. 

This judgment will also govern Appeal No. 
1522 of 1914, 


(1) 230 760 Appeals dismissed, 
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LOWER BURMA CHIEF COURT. 
` Seconp Crvit APPEAL No. 179 or 1914. 
September 3, 1915. 
Present; Sir Charles Fox, KT., 
Chief Judge. ; 
FOESON or FAKIR CHAN AND 
ANOTHER——ÅPPELLANTS 
versus 

ADI CHANDRO BORWA— 


RESPONDENT. 

Buddhist Law, Burmese, applicability of, to 
Rajbansis—Custom. 

Burmese Buddhist Law is not applicable to 
Rajbansis, even if they are Buddhists. The Jaw 
applicable to them is the customary law prevailing 
among them in their habitat. 

Ma Tin v. Doop Raj Barna, 1 Chan. Toon’s L. C. 
370; U. B. R. | 1892-96) II, 608, dissented from. 

Fone Lan v. Ma Gyee,2L B R. 95, referred to. 


Mr. Campagnac, for the Appellants. 
Mr, J. E. Lambert, for the Respondent, 


JUDGMENT.—The case was between Raj- 
bansis or Mugs. One question for determina- 
tion was whether the wife of a Rajbansi 
had an interest in property which had been 
bought by her husband. The District Judge, 
on the strength of the decision in Ma Tin 
v. Doop Raj Barna (1), was of opinion that 
she had. The part of the judgment quoted 
by the District Judge, viz., “prima facie,as a 
Buddhist, deceased would come under the 
Buddhist Law of the country at large, and 
the burden of proving any special custom 
or usage varying the ordinary Buddhist 
rules of inheritance would be on the person 
asserting the variance’, appears to me to 
be entirely opposed to thé course of deci- 
sions in the Indian Courts, some of which 
are referred to in Fone Lan v. Ma Quee (2). 
The various races are accorded the custom- 
ary Jaw prevailing amongst them, and such 
customary law is applied to them in what- 
ever part of the Indian Empire they may 
settle or be. I cannot accede to the pro- 
position that Burmese Buddhist Law is 
applicable to the Rajbansis, even if they 
are Buddhists. The law to be applied to 


them is the customary Jaw prevailing 
amongst them in their habitat, which is 
Chittagong. Burmese Buddhist Law not 


being applicable in the case, there is no 
foundation for the claim that the wife in 
ghis case owned half the property sold to 
he deceased whom the plaintiff represents. 


(1) 1 Chan. Toon’s, L. C. 370; U. B. R. (1892-96) IT, 
08. 5 
): LB. R. 95. 
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Jt was for, the contesting defendants to 
show that under the customary law applic- 
able to Rajbansis a wife had an interest 
in property bought by her husband. There 
was no evidence that this was the .case. 
The defence should have been held unten- 
able on this ground. In this view the 
grounds of appeal to this Conrt are irrele- 
vant, | 

The appeal is dismissed with costs—three 
gold mohurs allewed as Advocate’s fee. 

: Appeal dismissed, 


© d 
PATNA HIGH COURT. 
Secoyp Crvin APPEAT, No, 3024 or 1914. 
April 6, 1916. 

Present:—Mr. Justice Mullick. 
BANWARI LAL AND ANOTHER— Derenpants 
— APPELLANTS 
versus 
JAGAR NATH PRASAD—Prawpre— 
RESPONDENT. 

Negotiable Instruments Act (XXVI of 1881), s. 80-~ 
Hundi —No interest mentioned in instrument—-0Orul 
evidence to prove coniemporaneous agreement to pay 
interest, if admissible—Evidence Act (I of 1872), s. 92. 

In a suit upon a hundi, in which no rate of interest 
is mentioned, the plaintiff is entitled to interest at 
the rate of 6 per cent. per aunnm under section 80 of 
the Negotiable Instruments Act. No evidence is 
admissible under section 92 of the Evidence Act, to 
prove an oral contemporaneous agreement as to the 
rate of interest. [p. 432, col. 1.] 

Second appeal from a decision of the 
District Judge, Patna, dated the 5th August 
1914, confirming that of the Subordinate 
Judge, Patna, dated the 28th January 1914. 

Mr. Ganesh Dutt Singh (with him Mr, 
Sivanandan Ray), for the Appellants. 

Mr. Kulwant Sahat, for the Respond- 


ent. 


JUDGMENT:—The defendant No. 2 is 
the drawer, defendant No. 1 is the acceptor 
and the plaintiff is the payee. The hundi 
menticns nothing about interest but the 
lower Appellate Court hasdecreed the rate 
of 12 per cent. perannum on the footing of 
an oral contemporaneous contract. The 
present second appeal is preferred by the 
two defendants on the ground that the 
plaintiff is not entitled to more than 9 per 
cent. interest under the provisions of section 
80 of the Negotiable Instruments Act. 
There can be no doubt, and it is in fact 
conceded, that the Mundi is a negotiableinstry- 
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ment in this case. Therefore, unless there is 
a special rate of interest contracted 
for by some other contract contemporaneous 
with the hundi, section 80 must apply. There 
is no such other contract in writing nor is 
oral evidence in support of any such contract 
admissible under section 92 of the Evidence 
Act. The case of Luchmi Chand Jhowar v. 
Hemendra Prasad Ghesh (1) is authority for 
this. Therefore, section SO must apply and 
the -plaintiff is entitled only to 6 per cent. 
interest. It was sought somewhat faintly to 
argue that if more than 6 per cent. interest 
-was not allowable the plaintiff was at least 
entitled to 12 percent. as damages, but 
the plaintiff does not show that any 
case for damages was made in the Courts 
below. The appeal will, therefore, succeed 
and the decree of the lower Appellate 
Court will be modified to the extent that 
interest will be caleulated not at 12 per cent. 
bnt at 6 per cent. , No order will be made as 
to costs. 


Decree modified. 
(1) 26 Ind. Cas, 935; 18 C, W. N. 1260 at p. 1263. - 


a 


LOWER BURMA CHIEF COURT. 
Spectat Seconp Civit APPEAL No. 107 
or 1915. 

July 1, 1915. 

Present: —Mr. Justice Twomey. 
AUNG HLA—PLAINTIFF—ÅPPELLANT 


versus 
TON GYI AND OTHERS — DEFENDANTS— 
RESPONDENTS. 


Limitation Act (IX of 1908), Sch. I, Arts, 142, 144 
-Suit for possession based on title—Adverse possession, 
plea of— Burden of proof—Entry invevenue map, value 
of, in proving title—Evidence Act (I 0f 1872), s. 102. 

Ina suit for possession of immoveable property 
based on title, in which the plaintiff does not allege 

„dispossession, the plaintiff must first prove his title, 
and the defendant cannot be required to prove 
adverse possession until the plaintiff has proved 
his title. [p, 432, col. 2.) i 

An entry in a revenue map is not sufficient to 
establish title to immoveable property. [p. 433, col. 1] 

Mr. Ginwala, for the Appellant. 

JUDGMENT.—The plaintif sued for 
possession of a strip of garden land, 
measuring -27 of an acre and appearing in 
the revenue maps and registers as part of 
a holding which he bought in 1911 from 
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a Karen woman named Ma Nabu. The 
strip isin the possession of the defendants 
who own the .adjoining land, and the de- 
fendants’ case is that the disputed strip 
forms part of their land which they bought 
in 1906 from one Maung Pa Gale. 

The Township Court found that the 
plaintiff had established his title and that 
his suit was in time, and accordingly gave 
the plaintiff a decree. On appeal the Dis- 
trict Court held. that the plaintiff’s suit 
must fail,as he had not shown possession 
by himself or his predecessor-in-title within 


a period of twelve years before the date 


of institution of the suit. 

The plaintiff has now appealed to this 
Court and it is contended that the District 
Judge erred in applying Artice 142 of the 
the Limitation Act, that 
Article 144 applies and, therefore, that on 
the plaintiff proving his title it was incum- 
bent on the defendants to show that they 
had possession inconsistent with the 
plaintiff's title for upwards of twelve years 
before the suit. This contention is correct. 
The plaintiff does not allege dispossession. 
What he says isthat in 1914, te.,-about - 
three years after he had -bought the land 
from Ma Nabu, a Land Records subordinate 
brought to his notice that part of the area 
shown on the kwin maps as Ma Nabn’s 
garden plot was occupied by the defendants. 


He, therefore, brought the suit. The case 
. falls under Article 144 and not under 
Article 142. i - 


It is further contended that the de- 
fendants have failed to prove adverse pos- 
session for twelve years. Bat before the 
defendants can be required to prove adverse 
‘possession it is necessary to see whether 
the plaintiff has proved title. The Township 
Conurt’s finding’ on this point is based on 
the extracts from the revenue maps and 
on the evidence of the witness Bo Yi. The 
District -Judge gives good reasons for dis- 
regarding Bo Yis evidence altogether. 
This witness says that when the de- 
fendants bought their land, he helped them 
to put up a fence on the boundary over 
against Ma Nabu’s land. He does not ex- 
plain why he helped them to grab part 
of Ma Nabu’s land. His evidence as to 
what Maung Pa Gale pointed’ out as the 
boundaries of his land is confused. Qn 

~ ~ 
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the other hand there is no evidence that 
Ma Nabu was ever in possession of the 
strip now in dispute. She is still living 
and was even cited as a witness . by the 
plaintiff, but :she was not examined. This 
tells strongly against the plaintiff. According 
to plaintiffs 8rd witness Maung Sin, Ma 
Nabu’s son objected to the defendants’ 
fence saying that he thought the defendants 
were encroaching. This witness is admittedly 
on bad terms with the defendants. His 
evidence, if true, would only show, that 
Ma Nabu was aware of the fact that the 
defendants in 1906 enclcsed a ‘strip of land 
shown on the maps as hers and that she 
took no active measures to assert her 
claim to ib but allowed defendants to 
remain in occupation year after year. 
The plaintiff admits that his vendor Ma 
Nabu never told him that the defendants 
had encroached on her garden plot.- Even 
the plaintiffs own witness Maung Sin 
says that before the defendants put up 
the fence the fruit growing on the land 
was enjoyed .by the “public.” There is 
nothing to show that Ma Nabu -exercised 
rights of ownership over it. 

If the plaintitf had proved that Ma 
Nabu was ever in possession, it would no 
doubt be necessary for the defendants to 
prove twelve years’ adverse possession. 
Bat the plaintiff baving failed to prove 
possession by his vendor at any time, the 
mere fact that the disputed land is skown 
as part of his holding in the revenue map 
is not sufficient to establish his title. Ib 
may well be that the map is incorrect. 

The appeal is dismissed with costs. 

: Appeal dismissed, 


f PATNA HIGH COURT. 
Suconv Civit Apesan No. 2997 or 1914, 
April 6, 1916. 
Present: —Mr. Justice Mullick. 

Sheikh AMIRUDDIN alias TINCOWRIE— 
PLatIntiFF—APPELLANT 
versus i 

Sheikh SAIDUR RAHMAN AND OTHERS — 


DEFENDANTS— RESPONDENTS. 
Bengal Tenancy Act (VII of 1885), s. 111 (a)—Suit 
for declaration—Limitation, 
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In a Record of Rights finally published in 1905, 
the plaintiff was shown as deféudant’s tenant liable to 
pay rent to him. In 1908 the landlord obtained an 
ex parte decree for arrears of reubt which the plaintiff 
paid off. In 1912 the landlord again brought a suit 
for rent, which the plaintiff contested bat his con- 
tention failed, On 7th of Octobor 1912 the plaintiff 
brought a suit for a declaration that he was a 
lakheraj raiyat and that he was not liable to pay rent: 

Held, that the suit wasin effect to correct the 
Record of Rights and as such was barred by limitation, 
having been filed after more than 6 years from tho 
date of the final publication of the Record of Rights 
when the cause of action arose. [p. 484, col. 1.] 


Second appeal from a decision of the 
District Judge, Purneah, dated the 29th 
June 1914, reversing that of the Munsif, 
Purneah, dated the 23rd September 1918. - 

FACTS.—In a Record of Rights finally 
published on the l4th of November 1903, the 
plaintiff was shown as the defendant’s tenant 
liable to pay rent to him. On the 15th of 
December 1906 rent was assessed upon the 
land under section 105 of the Bengal Tenancy 
Act. In 1908 the defendant-landlord 
obtained an ex parte rent-decree which 
the plaintiff paid off? In 1912 the defendant 
brought another ‘suit for recovery of rent. 
The plaintiff contested the sui”, but his con- 
tention failéd and a decree was passed against 
him on the Ist of August 1912. On the 
7th of October 1912 the plaintiff brought 
this suit for a declaration that he was a 
lakheraj raiyat of the defendant and that he 
was not liable to pay rent. He based the cause 
of action of his suit on the decree passed 
against him on the lst of August 1912. The 
Munsif decreed the suit, but the District 
Judge dismissed it as barred by limitation. 
The plaintiff appealed to the High Court. 


Mr. Balde? Narain Singh (with him 
Messra. Jogendra Nath Mukherjiand Sivanandan 
Ray), for the Appellants. 

Mr. Mohammad Ishfaq (for Mr, A. S. M. 
Akram), for the Respondents, 4 


JUDGMENT.—The plaintiff is tlie 
tenant and the defendant is the landlord. 
The Record of Rights shows the plaintiff to 
be liable to pay rent to th» landlord ata 
certain rate. In 1908 the landlord obtained 
an ex parte decree for rent against the plaintiff, 
In execation of that decre>}e brought to sale 
a holding and purchased it himself, but the 
tenant paid up the amount within one month 
and got the holding back. In 1912 the land- 
lord again sged for rent. The plaintiff con- 
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tesied that suit, but failed and a deeree was 
made against him on the 1st of August 1912. 
The plaintiff states that his cause of action 
accrued from the date of that decree and 
he brought the present suit on the 7th of 
October 1912, for a declaration that he’ is 
a lakheraj raiyat on the land and that he is 
not liable to pay rent to the defendant. The 
Munsif decreed the suit, but the Subordinate 
Judge has dismissed it on the ground of 
limitation; hence this second appeal by the 
plaintiff, | 

The only point urged before me is whether 
the suit is barred by limitation or not. The 
learned Vakil for the appellant relies upon 
Ram Gulam Singh v. Bishnu Pargash Narain 
Singh (1) and says that the Record of Rights 
isat best only evidence creating a presumption 
of title and that it was not necessary for the 
plaintiff to sue to set aside that presumption; 
that the suit is not one that has any reference 
to the Record of Rights, but that- it is a suit 
which he is entitled to bring under the 
general law and that. his cause of action pro- 
rerly dates from the last rent-decree. lt is 
obvious that the suit is a declaratory suit. 
The learned Vakil for the appellant does not 
admit, but itis quite clear, that the suit is 
one substantially under section LI1A of the 
Bengal Tenancy Act. The plaintiff carefully 
refrains from making any reference to the 
Record of Rights, because he knows that the 
period of limitation for getting declaratory 
relief in respect of entries in a Record of 
Rights is six years’ from the date of the 
publication. That has been decided in 
various cases and also in the case 
of Ram Gulam Singh v. Bishnu Pargash Narain 
Singh (1), which has been cited by the learn- 
ed Vakil for the appellant. The only ques- 
tion is, whether the present suit is one under 
section 111A of the: Bengal Tenancy Act. 
In my opinion it is. Although no reference 
is made to the Record of Rights, the effect 
of the declaration which the plaintiff seeks 
will be to correct the Record of Rights, and 
that being so, it makes no difference whether 
the plaintiff does in so many words attack 
the Record of Rights or not. The cause of 
action, therefore, accrued not on the date of 
the decree mentioned by the plaintiff, but on 
the date of the publication of the ‘Record, 
and as that took place moro than six years 

(1) 110, W. N, 48. 


before the iustitution of the suit, tho suit is 
barred. The appeal fails, and is dismissed 
with costs. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Sëconp Civin APPEAL No. 206 or 1914. 
December 23, 1915. 
Present:—Mr. Kanbaiya Lal, A. J.C. 
Thakur GOURI SHANKER SINGH— 
PLaINTIgF—APPELLANT ' 

Versus 
Rai BAJRANG BAHADUR SINGH AND 
ANOTHER—~ DEFENDANTS— RESPONDENTS. 
Mortgage—Decree for sale obtained by prior morigagce 
without impleading puisne mortgagec—-Subseguent suit 
for redemption by puisne mortgagee—Adjustment of 

accounts— Proper procedure. . 

In cases where the correctness of the account 
contained in a previous decree, to which the person 
seeking redemption was not a patty, is impugned, 
the proper courso is to proceed on the “basis of the 
mortgage to find out whether the amount then 
declared tobe due tothe mortgagee was excessivo 
and if it was, to re-adjust the account, as if no such 
decree had been obtained. [p. 486, col. 1.] 

. A person who was not made a party to a decree 
cannot be held bound by an account made therein, 
and if the account embodied in the decree is shown 
te be mistaken, he can fall back on the mortgage-. 
deed and repudiate his liability for anything beyond. 
what is actually due on the mortgage. [p. 436, col. 1.) 

Where, therefore, in a suit for redemption of 2 
prior mortgage brought by a puisne mortgagee ib 
appsared that ths prior mortgagee had obtained 
a decree for sale on the basis of bis mortgage with. 
out impleading the puisne mortgagee: 

Held, that the puisne mortgagee was entitled to 
have the accounts adjusted on the basis of the 
original mortgage. [p. 436, col. 1.] 

Appeal against the decree of the District 
Judge, Rae Bareli, dated the Ist .May 
1914, modifying that of the Subordinate 
Judge, Rae Bareli, dated the 7th January 
1914, 

Messrs. Samiullah Beg and Ali Mohammad, 
for the Appellant, 

Mr. Zahur Ahmad, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit for redemption, and the question for 


_consideration relates to the amount claimable 


on the mortgage. The mortgage was effected 
by Ran Bahadur Singh in favour of 
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Harchand Singh, the father of defendants 
Nos. 1 and 2, and Chandrapal Singh, the 
husband of defendant No. 3, in lieu of 
Rs. 700 on the 3lst May 1887. The mort- 
gage-deed provided for the re-payment of 
the mortgage money wth interest thereon at 
1 per cent. per mensem between dsarh 
1294 and Jeth 1295 Fasli. In case of 
default, the stipulation was that the mort- 
gagees would be entitled to take possession 
of the mortgaged property and appropriate 
the profits thereof, which were estimated 
at Rs, 84 per annum, towards the payment 
of the interest due to them. There was 
a further provision that 
profits exceeded Rs. 84, the mortgagees 
would pay the excess to the mortgagor, 
and if it was less, the mortgagor would 
make up the deficiency, paying interest on the 
deficit at the rate of 1 per cent. per annum. 
The mortgagor was given a right to redeem 
the mortgage in the month of Jeth in 
any fallow season on payment of the 
- priucipal money secured by the mortgage, 
and the interest remaining due at the 
time with interest on the latter at the 
rate above specified, in addition to any 
arrears of rent which might then 
be due by the tenants of the mortgaged 
property. The mortgagor did not pay the 
mortgage money at the stipulated date. The 
mortgagees, therefore, sued Kishenpal Singh 
and Sripal Singh, the sons and heirs of 
Ran Bahadur Singh, for possession of the 
mortgaged property and obtained a decree 
on the 12th Mareh 1896. They were 
‘unable, however, to obtain actual possession. 
During the pendency of that suit Kishenpal 
Singh and Sripal Singh mortgaged the 
same property by conditional sale, along 
with other property, in favour of Sheo 
Ghulam Singh in lieu of Rs, 8,000 on 
the 25th February 1896. Other sums too 
were, subsequently, lent by Sheo Ghulam 
Singh to the same persons on deeds of 
further charge in 1897 and 1898. On the 
19th April 1900 Kishenpal Singh and 
Sripal Singh sold their rights in the mort- 
gaged property to Sheodat Singh, the 
father of Sheo Ghulam Singh and Gouri 
Shanker Singh. Subsequently, on the 13th 
December 1901, the sons of Harchand 
Singh and Chandrapal Singh filed a suit 
against Sripal Singh and Kishenpal Singh, 


if the annual 


the representatives of the original mortgagor, 
and Sheodat Singh, the assignee of the 
mortgaged property, for the recovery of the 
the mortgage money by the sale of the 
mnortgaged property. In the plaint they 
alleged that although they got a decree 
for possession they were not able to get 
actual possession of the mortgaged praperty. 
On the 17th January 1902 they obtained 
a decree for sale against the above persous, 
which was made absolute for Rs. 2,795-2-0 
on the 30th August 1902. In execution 
of that decree, they purchased the mort- 
gaged property for Rs. 3,000 on the 20th 
November 1903, and succeeded in obtaining 
possession on the 20th April 1904. Sheo 
Ghulam Singh similarly obtained a decree 
for foreclosure in respect of his mortgage 
and deeds of further charge on the 4th 
April 1908, subject to the rights of 
Harchand Singh and Chandrapal Singh 
under the prior mortgage. Chandrapal 
Singh and the heirs of Harchand Singh 
were made parties to that suit. Sheodat 
Singh and his sons, Sheo Ghulam Singh 
and Gouri Shanker Singh, lived jointly, 
but it appears that Sheo Ghulam Singh 
carried on some separate business of his 
own tor, On the death of Sheodat Singh 
and Sheo Ghulam Singh, a partition took 
place between Gouri Shanker Singh and 
the heirs of Sheo Ghulam Singh, whereby 
the village in dispute, which was subject 
to the prior mortgage, was allotted to the 
share of Gouri Shanker Singh. Gouri 
Shanker Singh, therefore, sued for redemp- 
tion of the prior mortgage. His contention 
was that as a representative-in-interest of 
Sheo Ghulam Singh, the subsequent mort- 
gagee, who was not made a party to the 
suit brought on the mortgage, he was 
entitled to redeem the same on payment 
of such amount as might be adjudged by 
the Court. 

The Court of first instance held, that 
Rs. 3,000 were due to the prior mortgagees, 
but the lower Appellate Court found that 
the amount due to them was Rs. 7,436-14-3; 
the difference between the two figures 
having been due to the diversity of the 
method adopted by each of the said Courts, 
in adjusting the accounts, The Court of 
first instance proceeded mainly on the basis 
of the mortgage. The lower Appellate Court 
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proceeded on the basis of the deeree for 
sale obtained by the prior mortgagees, to 
which the present plaintiff-appellant Gouri 
Shanker Singh or his predecessor-in-interest, 
Sheo Ghulam Singh, was not a party, 
adding to it certain other amcunts to 
which in its opinion the defendants were 
entitled, The method in which compound 
interest was calculated by the two Courts 
also varied. ` 

The  plaintiff-appellant impngns the 
correctness of the account adopted in the 
previous suit for sale, to which his prede- 
cessor-in-interest was not a party. It is 
contended by the defendants-respondents that 
Sheo Dat Singh, the father of the plaintiff- 
appellant, was a yarty to the previous suit 
for sale, and as he was the head and manager 
of the family to which the plaintiff belongs, 
the appellant was bound by that decree. That 
contention has, however, no force, because 
the plaint in the previous suit for sale 
shows that.Sheo Dat Singh was impleaded 
as an assignee of the equity of redemption. 
He was not impleaded as a manager of 
a joint Hindu family, comprising himself 
and his sons, Gouri Shanker Singh and 
-Sheo Ghulam Singh, and no reference was 
made to the rights of Sheo Ghulam Singh 
or of the joint family, if the latter had 
any rights in the subsequent mortgage. 
This plea was, moreover, considered in the 
suit for foreclosure filed by Sheo Ghulam 
Singh- on his subsequent mcrtgage, and as 
the defendants-respondents were parties to 
that decree, the decision in that suit is 
final and conclusive. In cases where the 
correctness of the account contained in a 
previous decree to which the person seeking 
redemption was not a party, is impugned, 
the proper course is to proceed on the 
basis of the mortgage to find out whether 
the amount then declared to be dué to the 
mortgagee was excessive, and if it was, to 
re-adjust the account, as if no such decree 
had been obtained. A person who was not 
made a party to a decree cannot be held 
bound by an account made therein, and if 
the account embodied in the decree is shown 
to be mistaken, he can fall back on the 
mortgage-deed, and repudiate his liability 
for anything beyond what is actually due 
on the mortgage. The principal mortgage 
money in this case was Rs. 700, the amount 


of interest payable thereon from the 31st 
May 1890 to the 20th April 1904, when 
the prior mortgagees got possession of the 
mortgaged property in their capacity as 
auction-purchasers, at the rate specified in 
the mortgage amounted to Rs. 1,166-10-5. 
Under the terms of mortgage the mortga- 
gees were entitled to claim interest on the 
interest remaining unpaid at the rate of 1 per 
cent. per mensem. “There was a deficit in the 
interest due to the mortgagees after the date 
when they got possession amounting to 
Rs. 2383-1-0 per year. The mortgagees are, . 
therefore, entitled to Rs. 700 on account 
of the principal money secured by the mort- 
gagee, Rs. 1,166-10-8 on account of interest 
from the Silst May 1890 to the 20th April 
1904, leaving the interest for the first three 
years, which had admittedly been paid, out of 
the account (vide paragraph 5 of the plaint: 
in the previous suit, Exhibit AS), Rs. 269-1-0 
on account of the deficit interest from the 
20th April 1904 till the date of this decree, 
and Rs. 172-5-10 on account of interest on 
the arrears of interest remaining due at 
1 per cent. per mensem, besides Rs. 1,672 on 
account of prior encumbrances paid by them 
to Durga Sah and Jagmohan Singh in regard 
to which there is no contest. The total 
anount to which the mortgagees are entitled 
is thus Rs. 3,980-1-6. 

The appeal is, therefore, allowed and the 
plaintifs claim decreed for redemption of 
the mortgaged property, subject to the pay- 
ment of Rs. 38,980-!-6 to the defendants- 
mortgagees with proportionate costs incurred 
by them here and in the Courts below and 
interest un the said amount at 1 percent. 
per mensem till the date of payment, after 
deducting Rs. 84 per year hereafter from 
such interest on account of the profits of the 
mortgaged property which is in their posses- 
sion. The decree will be framed in terms of. 
Order XXXIV, rule 7, of the Code of Civil 
Procedure. Six months’ time will be allowed 
for payment. Incase of default the mort- 
gagees will be entitled to bring the mortgaged 
property to sale. The plaintiff-appellant will, 
under the circumstances, bear his own costs 
of the Courts below and get his proportionate 
costs of this appeal from the contesting 
respondents. 

Appeal a-cepted, 
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PATNA HIGH COURT. 
Seconp Civiu Appeas Nos, 1807 anp 2159 
or 1914. 
April 6, 1916, 
Present:—Mr. Justice Mullick. 
GUR SAHAI MAHTO AND ANOTHER— 
DEFENDANTS — APPELLANTS 
> VETSUS 
KESHWAR SAHU — Praintirr— 
RESPONDENT. i 

Bengal Tenancy Act (VIIL of 1885), ss. 29, 179- 
Landlordand tenant—Enhancement of rent—Mukarrari 
patta-—Notice by tenant to landlord to perform certain 
acts in terms of patta—Ratification—Undue influence. 

By a kabuliyat a tenant agreed to pay an enhanced 
rate of rent and in consideration thereof the landlord 
passed a mukarrart interest in his land within the 
meaning of section 179 of the Bengal Tenancy Act. 
Subsequent to the execution of the kebuliyat the 
tenant served a notice upon the landlord to sinka 
pakka well in accordance with the terms of the 
kabuliyat: 

Held, that section 29 of the Bengal Tenancy Act did 
not apply to the case, inasmuch as the kabuliyat created 
a permanent mukurrari interest within the meaning 
of section 179 of the Act. [p. 437, col. 2; p. 488, col. 1.] 

Held, aiso, that the notice amounted to a ratification 
of the kabuliyat and it was not subsequently open to 
the tenant to plead that the kabuliyat was executed 
under undue influence. [p. 487, col. 2.] 


Second appeals from the decisions of the 
District Judge, Patna, dated the 3rd April 
1914, modifying those of the Munsif, Patna, 
dated the 26th September 1913. 

Mr. Ganesh Datt Singh, for the Appellant. 

Syed Mohammad Tahir, for the Respond- 
ent. 

JUDGMENT.—The plaintiff is the land- 
lord, the defendant is the tenant. The plain- 
tiff brought the two suits out of which these 
two appeals before me arise, for the rent 
of two holdings measuring, respectively, 9 
bighas and 6 bighas at a rental of Rs. 5 
per bigha. The defence was that the rent 
of the former holding was Rs. 10-6 and of 
the latter Rs. 7-8. The plaintiff claimed 
upon the strength of a patta and kabuliyat 
dated 12th of June 1906. The Munsif held 
that the kabulzyat was executed under undue 
influence and decreed the suits at the rates 
admitted by the tenant. The plaintiff 
appealed and succeeded in the Court of the 
Additional District Judge in getting a decree 
at the full rates claimed. The defendants 
now prefer the present secand appeals. It 
has been found as a fact by the learned Addi- 
tional District Judge that the kabuliyat exe- 
euted by the defendants was yitiated by undue 
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influence, but the learned Additional District 
Judge has held that the kabuliyat was subse- 
quently ratified by the defendants and that, 
as by the terms of the kabulvyat a permanent 
mukarrart lease was created, the plaintiff is 
not barred by the restrictions laid down in 
section 29 of the Bengal Tenancy Act, from 
getting the rent which has been decreed. 
The effect of the decree is to give a total in- 
crease of Rs. 58 upon the two holdings. 

Now the first point urged by the learned Vakil 
for the appellants is that there was no elec- 
tion or ratification by the defendants and 
that, therefore, it is not a case which comes 
under section 19 (a) of the Indian Contract 
Act. Now it appears that about 4 years 
after the kabuliyat was executed, namely, 
on the 2nd of February 1910, the defendants 
through their Pleaders served the landlord 
with a notice; that notice recited the fact 
that on the 12th of Jnne 1906 a kabuliyat 
was executed by which thé defendants had 
agreed to pay rent at the rate of Rs. 5 per 
bigha on the two holdings and the landlord had 
agreed to sink a pakka well for irrigating 
the lands at his own expense and to do certain 
earthwork, and that as the landlord had 
failed to carry out his part of the contract, 
the land was not yielding as much as it 
ought to. The notice further called upon 
the landlord to sink a pakka well and to 
raise the earthwork within one month from the 
receipt of the notice and informed him 
that in the event of failure to do so, the 
defendants would take snch legal proceed- 
ings for the reduction of the rent as might 
be considered proper. Now it is clear that 
this notice was a ratification of the kabuliyat, 
I agree with the learned Additional District 
Judge that the intention of the defendants 
was to accept the kabultyat on condition 
that the landlord carried out his part of the 
contract. It is no longer open to the defend. 
ants to plead that there was undue influence, 
provided the landlord has sunk the well and 
done the earthwork which he promised to do. 
It is, however, contended that even if the 
kabuliyat has been ratified the enhancement, 
being illegal, cannot be enforced, and this 
brings me to the second point raised by the 
learned Vakil for the appellant. He relies on 
section 29 of the Bengal Tenancy Act, but it 
is clear that section 29 has no application, 
because the kabuliyat and patta created a perma- 
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nent mukarrarz lease within the meaning of 
section 179 and, hy the express terms of the 
Statute, section 29 is not applicable to a 
lease of this kind. The patta and its coun- 
terpart, the kabulzyat, recite that the tenants 
are to have their perpetual status at a fixed 
rate of rent of Rs. 5 per bigha, and that the 
landlord is not to have any power of enhance- 
ment. It is true that the document does 
not say that-any heritable and transfer. 
able status is given, but it is quite clear 
from the terms of the document that the 
intention of the landlord was to create, 
what is commonly known as a permanent 
mukarrari interest. That being so and the 
question really depending upon the construc- 
tion of the document, I agree with the 
learned Additional District Judge that the 
enhancement was not governed by section 
29 of the Bengal Tenancy Act. The learned 
Judge below has added a further ground in 
support of his fecres. He finds that the 
landlord has since 1318 Faslı, by sinking the 
well and doing earthwork, made improvements 
within the meaning of section 29 and that he 
is, therefore, entitled to the enhanced rent. 
But it is to be noticed that the suit is 
not based ona claim for enhancement for 
improvements and inorder to make ont 


such a claim it is necessary to comply 
strictly with the provisions ef section 33 
of the Bengal Tenancy Act. This the 


landlord has not done; moreover, there was 
no ease of enhancement made in the plaint 
or litigated in the Court of first instance 
and in, my opinion, thelearned Judge’s obser- 
vation that the enhancement may also be 
supported on the ground of improvements 
is wrong. But for the reasons already given 
by me the decree is correct and the result 
is that the two appeals must be dismissed 
with costs. 


Appeals dismissed. 
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LOWER BURMA CHIEF COURT. 
Ssconp Civin Appear No. 166 or 1914. 
May 15, 1916. 
Present:—Mr. Justice Parlett. 
MA MIN THIN—PLAINTIFF—ÀPPELLANT 
versus + 
MAUNG PO WIN AND anotHer— 


DEFENDANTS— RESPONDENTS. 

Decree passed after death of party, validity of —Civil 
Procedure Code (Act V of 1908), O. XXH, r. 3— 
Application to bring on record legal representatives of 
deceased appellant—Decree passed after death of plain- 
tif, effect of —Limitation—LimitationAct (XV of 1877), 
s. 6, Sch. II, Art. 175 A—Limitation Act (1X of 1908), 
Sch. I, Art. 176—Minors. 

A decree passed in favour of a party after his death 
is a nullity, 

Janardhan Krishna Padhye v, Ram Chandra Vithal 
Ranade, 26 B. 317; 4 Bom. L. R. 32, referred to. 

An application under Order XXII, rule 8, Oivil Pro.- 
cedure Code, to bring on record the legal represen- 
tatives of a deceased appellant must be made within 
six months of the latter’s death. A 

Section 6 of the Limitation Act does not apply to 
such applications. 


Mr. Wiltshire, for the Appellant. 

Mr. Palit, for the Respondents. 

JUDGMENT.—Ma Min Thin filed an 
appeal on the 4th May 1914. The appeal 
was heard on the 10th and llth May 3915 
and judgment was delivered on 20th May 
1915, remanding the ease for a decision 
on the merits by the lower Appellate Court. 
It now appears that Ma Min Thin died 
on the 16th December 1914, that: is, nearly 
five months before the appeal was heard. 
The decree subsequently passed in that appeal 
was, therefore, a nullity. [Janardhan Krishna 
Padhye v. Ramchandra Vithal Ranade (1). ] 
Under Order XXII, rule 2, read with Article 
1754A, Schedule II, to the Limitation Act, 
the appeal abated on 16th June 1915. On 
3lst July 1915 Ma Min Thin’s husband, 
Maung Aing, appeared before the District, 
Court and asked for time to make.an appli- 
cation to this Court to have the abatement 
set aside and Ma Min Thin’s legal repre- ` 
sentatives brought upon the record. The 
case was postponed till 5th October 1915, 
upon which date Manng Aing again 
appeared, with his sons Maung Tha Ko, Maung 
Tha Hmo and Aung Nynn, the last named 
a minor. Maung Aing and his adult sons 
asked for further time to apply to this 
Court and the case was adjourned till 20th 
December. On 12th January 1916, the 
present application was filed by Maung Aing 

(1) 26 B. 817; 4 Bom. L. R, 23. 
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in his personal capacity and also as 
next friend of two minor children, and 
by Tha Ko and Tha Hmo. It is, of 


course, long out of time, having become 
barred on 15th August 1915, under 
Article 171, Schedule IT, to the Limita- 
tion Act. Maung, Aing alleges that- he 
became insane after his wife’s death and 
‘only fully recovered his reason in July 
1915. This is certainly not proved 
but even if it were it would be no ground 
to admit the present application. Maung 
Aing was clearly and: admittedly sane on 
31st July 1915; at most, therefore, his 


‘insanity would entitle him to time up to - 


29th September 1915. The other adult 
petitioners allege no cause whatever, and 
section 6 of the Limitation Actas it now 
stands will not avail the minor petitioners. 
The application is dismissed with costs, 
two gold mohurs. 

The effect of this order is that, this Court’s 
decree of 20th May 1915 beinga nullity, 
the District Court’s decree of 23rd February 
1914 dismissing the sulit remains in force. 

Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Civiu Arrear No. 90 or 1915. 
January 26, 1916. 
Present:—Mr.-Lindsay, J. ©. 
Thakurain JAGANNATH KUAR—PLAISTIFE 
—ÅPPELLANT 
wersus 
SHEO SINGH~—Derexpaxt— 


RESPONDENT, 
Contribution, suit Jor— Agreement to contribute in 


case of payment of debt by one party~Lwecution of . 


fresh security, whether amounts to payment. 

The giving of a new security docs not amount to 
a payment which entitles a plaintiff to demand 
contribution, [p, 440, col. 2.] 

Maxwell v, Jameson, 106 E, R. 286; 2 Barn. and Ald. 
51, Taylor v. Higgins, 102 E, R. 562; 3 East 169, 
followed. 

Where, therefore, in a suit for contribution it 
appeared that the parties hdd compromised a previous 
suit agreeing to pay in equal proportions the money 
borrowed by the plaintiff, the compromise-deed 
providing that if the creditors realised the money 

\from either party such party would have a right of 
contribution as against the other party, and the 
plaintiff had been obliged to execute a fresh security 
for the money due under one of the earlier bonds: 

Held, that, as no money had been actually paid by 
the co her suit was not maintainable. [p. 440, 
col, 2. 


Appeal against the decree of the District 
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Judge, Rae Bareli, dated the 19th December 
1914, modifying that of the Subordinate 
Judge, Rae Bareli, dated the 2nd July 1914, 


Mr. Samiullah Beg, for the Appellant. 
Babu Bisheshwar Nath, for the Respond- 
ent. : 


JUDGMENT.—The appellant in this case 
Thakurain Jagannath Kuar was plaintiff in 
the Court of the first instance in a suit for 
contribution. The defendant in the case was 
one Sheo Singh. The following facts may 
be stated in order to elucidate the matter in 
dispute between the parties. One Janki 
Prasad Singh was the owner of a village 
named Johwanakti. He died leaving a widow, 
Rukmin Koar, a daughter-in-law, Thakurain 
Jagannath Knar, who is the plaintiff in the 
present case, and a daughter named Jadunath 
Kuar., After the death of Janki Prasad Singh 
his widow Musammat Rukmin Kuar got pos- 
session of the property and when she died, 
possession of the whole village was taken by 
After 
she got possession of the property Jagannath 
Kuar borrowed certain sums of money under 
three deeds which were executed respectively 
on the 26th of October 1903, the 9th of Jan- 
nary 190Sand the27thof April1910. Jadunath 
Kuar who is the daughter of Janki Prasad 
Singh brought a suit against Jagannath Kuar 
for possession of the property, alleging that 
after the death of Musaminat Rukmin Kuar 
Thaknrain Jagannath Kuar who was the 
daughter-in-law of Janki Prasad Singh bad, 
no right to the property. During the course 
of that suit Musammat Jadunath Kuar trans- 
ferred her interest in the property to her 
thfee sons Sheo Singh, Ram Singh ard Ganga 
Bakhsh Singh. Of these Sheo Singh is the de- 
fendant in the present case. The snit was com- 
promised between Thakurain Jagannath Kuar 
and these three sons of Musammat Jadunath 
Kuar. It was agreed that one half of the village 
of Johwanakti should remain in possession of 
Thakurain Jagannath Kuar as absolute owner. 
The other half of the village was to be 
made over to the three sons of Musammat 
Jadunath Kunar. It was further agreed 
between the parties that the money which 
was borrowed under the three deeds mentioned 
above, should be paid in equal proportions by 
the parties to the ccmpromise. It was stated 
in the compromise (which I may mention 
as incorporated in the decree) that if the 
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creditors to whom the moneys were owing 
under these deeds realised the money from 
either party, then the latter would havea 
right of contribution as against the other 
party. In the present suit the allegation of 
Thakurain Jagannath Kuar was that she had 
made certain payments to the creditors by 
virtue of which she was entitied to call upon 
the defendant-respondent, Sheo Singh, to 
contribute his share of the sums paid. I am 
concerned in this second appeal with only 
one item of Rs. 4,000. This was the sum 
which was borrowed by Jagannath Kuar from 
two persons Raghunandanand Mahabir under 
the deed which was executed on the 26th of 
October 19038. With regard to this docu- 
ment it was admitted by the plaintiff that 
she had not made any payment in cash for 
the purpose of discharging it. Her story was 
thatunder pressure which was brought by the 
creditors to whom the money was owing 
under this deed, she executed a fresh security 
in their fayour on the 23rd of January 1914. 


The original deed was returned to her after 


the execution of this fresh deed. So far, 
therefore, as this item is concerned the plain- 
tiffs case was that having discharged the 
original debt by the giving of a fresh security 
she was entitled tocall upon Sheo Singh the 
defendant to pay cash to her in discharge of 
his proportionate share of her debt. The first 
Court, although it decreed the claim in part, 
held with respect to the transaction just 
mentioned that Jagannath Kuar had no cause 
. of action fora snit for contribution against 
the defendant. The Subordinate Judge was 
of opinion thatthe execution of a fresh bond 
_ did not amount to a payment which entitled 
-the plaintiff to claim contribution. This 
view of the case was adopted by the learned 
Distrizt Judge in appeal. Now it is contended 
in second appeal that both the Courts below 
were wrong and that as the execution of this 
fresh security operated to extingnish the 
earlier debt, Thakurain Jagannath Kaar was 
entitled under the terms of the ecmprnmise 
to call upon Sheo Singh to pay up his share 
cf the former debt. It appears to me that 
this contention cannot be accepted. 

The learned Counsel for the respondent has 
relied upon two English cases which arə re- 
ported respectively in English Reports, Volume 
102, at page 562 and Volume 106 of the 
same report at page 286. Thelast-mentioned 
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case is the case of Mavwell v, Jameson (1), 
The facts of that case were as follows :— 
Maxwell, Jameson and two other persons 
gave a joint and several promissory note to 
a certain firm of bankers. Some time later 
Maxwell took up the note and gave his 
own bond to the firm undertaking to pay 
the same by a certain date. No money 


- was in fact paid by Maxwell to the bankers of 


either on account of the bond or on account of 
the promissory note before the action against 
the defendant Jameson was begun. It was held 
that the suit was not maintainable and that 
until the plaintiff had paid money on the 
bond, hecould not maintain anaction for money 
paid in order to recover contribution against 
any of the other makers of the original note. 
In delivering judgment in that case one of the 
learned Judges, Bayley, J., remarked as 
follows — Then as the authorities differ, it 
becomes necessary to look for the reason of 
the thing. No money has yet come ont of 
the plaintifi’s pocket and non constat that 
any ever will; for if he recovers from the 
defendant in the present action, still it is 
possible that he may never pay it to 
Batson & Co. The time for his remedy 
against the defendant has not yet arrived.” 
Another learned Judge, Abbott, J., referring 
to the case of Taylor v. Higgins (2), held 
that the giving of a new security which extin- 
guished the eld debt was not the same 
thing as payment. It is quite clear, there- 
fore, that on the authorities just mentioned 
the giving of a new security does not amount 
to a payment which entitles a plaintiff to 
demand contribution, and the reason of this 
is clear from whatis said by Bayley, J., in 
his judgment, namely, that no money bad 
come out of tke plaintiffs pocket and there 
was no certainty that any money ever would 
come out for he might recover the money 
from the defendant and never pay it to the 
creditor, and it may also be pointed out in 
the present case that although Thakurain 
Jagannath Kuar has executed a fresh sesurity 
in favour of the two creditors itis, for all 
we know, quite possible that for some reason 
or other she may never be called upon to, 
discharge the liability. A suit on the bond 


(1) 106 E. R. 286; 2 Barn. & Ald. 51. 
(2) 102 E. R. 562; 3 East 169, 
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against her may become time-barred or may 
become impossible for some other reason, 
and in this state of affairs it would be ob- 
viously unjust to call npon the defendant in 
the present case to pay to the plaintiff money 
which she might retain for her own benefit, 
without ever herself having spent anything 
by .way of extinguishing tbe earlier debt. 
I agree, therefore, that the plaintiff had no 
right to recover in the present case. Her 
appeal fails and is dismissed with costs. 
i Appeal dismissed. 


PATNA HIGH COURT. 
ISeconn Civit Appeat No. 2502 or 1914. 
April 17, 1916. 
Present:—Mr. Justice Sharfuddin and 
-Mr. Justice Roe. 
SES LAL SINGH AND ANOTHER— DEFENDANTS 
~~ APPELLANTS 
VETSUS 
HALDHAR NARAIN AND orHers— 
Pratnrises— RESPONDENTS. 

Specific Relief Act (I of 1877), se 42—Declaratory 
suit by trespasser, tf maintainable. 

Tho essence of section 42 of the Specific Relief Act 
is a title vesting in the plaintiff and, therefore, no 
suit will lie by a trespasser for a declaration that he 
is a trespasser. 


Second appeal from a decision of the Dis- 
trict Judge, Purneah, dated the 18th May 
1914, modifying that of the Munsif, Kissen- 
ganj, dated the 24th September 1913. 

Mr. Narunamoy Ghosh, for the Appellants. 


JUDGMENT. 

Ros, J.—The facts of this case are, that 
the plaintiff brought.a suit for a declaration 
that the finally published Record of Rights 
was incorrect, in that it stated that the plain- 
tiff was holding land under the defendants at 
a rental of Ra. 18 per annum. The relief 
prayed for was a declaration that the land 
in question was a part of the plaintiff's 
milkiat, and that he paid rent to no one for 
it. The Munsif who tried the case found as 
a fact that the lands in suit had been leased 
in darpatni to the defendants, and that they 
had been again let out by the defendants 
ata rentalof Rs. 18 per annum to the plain- 
tiff. The suit was dismissed by the Munsif, 
In appeal to the District Conrt the learned 
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- Judge confirmed the finding of fact that the 
. langs in suit formed part of the defendants’ 


darpatni tenure, but he reversed the finding 
of the lower Court on the question of an attorn- 
ment to pay rent. A declaration was, there- 
fore, granted by the learned Judge which 
rans, that the plaintiff did not hold the land 
under defendants, first party, at Rs. 18 a 
year, though it was included in the darpatni 
and mustajiri of defendants, first party.” 
Against that decree the defendants appeal, 

We must uphold the findings of fact arrived 
at by the learned Judge, but it is car that 
the relief granted is in contravention of 
section 42 of the Specific Relief Act. That 
section runs, “any person entitled to any 
right as to any property may institute a suit”. 
The essence of the section is a title vesting 
in the plaintiff.. No suit will lie by a trespasser 
for a declaration that he is a trespasser. It 
is clear that the relief granted was in con- ' 
travention of the terms of this section. The 
appeal is allowed, the suit is dismissed with 
costs, the order of the Munsif being restored. 

SHaRFOUDDIN, J.—I agree, 

i Appeal allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp UwIL ArpsaL No, 121 op 1915. 
January 20, 1916. ; 
fvesent:—Mr. Kanhaiya Lal, A. J. C. 
KISHU N—Derenpant—APPELLANT 
VETEUS 
- SHYAM SUNDAR—Puarintipe— 


RESPONDENT. 

Dihdar, definition of--Acknowledgment by taluqdar, 
effect of~— Sut by superior preprietor—Defendant’s 
under-proprietary rights acknowledged by previous 
proprietors—Estoppel. 

-A dihdar was generally a person to whom a 
certain portion of the property sold was assigned 
by the vendee for his’ subsistence. [p. 442, col, 2.] 

A grant can be presumed from an acknowledg- 
ment by the taluqdar. [p. 443, col. 1.] 

Raja Bhagwan Bakhsh Singh v. Mazhar Husain, 9 O, 
C. 167, followed. 


- Where in a suit by the superior proprietor of 


the village in which the plots in dispute wero 
situated, it appeared that the defendant had been in 
the enjoyment of his dikdari rights within the 
knowledge of the previous superior proprietors and 
had been mortgaging the same for more than 12 
years prior to the suit; 
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„Held, that it was no longer open to the plaint- 
iff to question the defendant’s under-proprietary 
rights. [p. 448, col. 1.] 

Maharaja Jagatjit Singh Bahadur v. Suraj Bakhsh 
Singh, 8 O. O. 145, distinguished, 

Appeal against the decree of the Subordi- 
nate Judge, Sultanpur, dated the 18th March 
1915, reversing that of the Additional Munsif, 
Sultanpur, dated the 4th September 1914. 

Mr. Har Narain Das, for the Appel- 
lant. 

Babu Basudev Lal, for the Respondent. 

JUDGMENT.—The dispute in this case 
relates to certain plots of land which the 
defendant-appellant claimed as his dihdari 
or under-proprietary holding. The plaintiff- 
respondent is the superior proprietor of the 

` village, in which the said plots are situated. 
His allegation is that he purchased the 
said village in execution of a decree 
against Nagar Sen Singh and Pateshwari 
Prasad Singh, the grandsons of Ishwari 
Singh, in 1907, and that he came to 
know in 1909 that the defendant-appellant 
was an ordinary tenant and that the 
said entry was incorrect. 

The Court of first instance found that 
the defendant was a dihdar and dismissed 
the claim. The lower Appellate Court, 
however, found to the contrary. The latter 
Court relied on the decision in Maharaja 


Jagaijit Singh Bahadur v. Suraj Bakhsh 
Singh (1). But that decision was based 
on rule 10 of the rules appended to 


the Sub-Settlement Act (XXVI of 1866) 
and is not exhaustive of the manners in 
which the under-proprietary rights can be 
acquired. Itis not clear from the evidence 
whether the ancestors of the defendant 
were at any time the proprietors ot the 
village. The copy. of the wajib-ul-arz filed 
relates only to a portion of the village 
and direct evidence to prove the old 
proprietorship at this distance of time 
cannot always be easily obtained. It is 
clear, however, from the entries in the 
reyenue papers, that in the old Settlement 
Budhram, the father of the defendant 
appellant, was recorded as a tenant of 
the land in dispute. In the recent 
Settlement, which took place in 1300 
Fasli, he was recorded in the column 
prescribed for tenants as a dihdar with 


(1) 8 0. 0. 145. 
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a favourable rate of rent. Thecircumstances 
under which the above entry came to 
be made have not been brought ‘out but 
there is evidence, comprising certain receipts 
granted on behalf of the then superior 
proprietor of the village, to show that as 
far back as 1308 and 1311 Faslis the 
defendant was acknowledged ‘as a dihdar 
and rent was accepted from him as such, 
It also appears ‘that the defendant-appel- 
lant exercised his rights as a dihdar by 
mortgaging some of the plots in 1899. A 
dihdar was generally a person to whom 
a certain portion of the property sold was 
assigned by the vendee for his subsistence. 
Colonel MacAndrew described the term 
dihdart in the following way:— Dihdari 
is a certain amount of land-rent free and 
has always, I believe, its origin in former 
proprietorship. When pressed by the 
Nazims under the later native rule, 
the proprietors often found they could 
not get on, and voluntarily sought the 
protection of some neighbouring tulugdar, 
management of the 
estate and whatever profit he could get 
out of it, and the smaller and former 
proprietor took a piece of land, varying 
according to the property he made over, 
This was rent free for ever, as the rest 
of the estate was chargeable with the 
revenue upon this portion and ‘in eastern 
Oudh the tenure is called dihdarz.” In 
the Fyzabad Settlement Report it is stated 
“that at the outset dihdari grants were 
always rentfree and the majority of 
these are still so. In some cases, however, 
a low quit-rent was subsequently assessed, 
known by the name of barbastz, The 
jamabandt of the recent Settlement, in 
which the father of the defendant-appel. 


lant was described as a dihdar, was 
attested, as regards the holding and 
‘the rent, by the general agent of the 
then proprietor, and reading that fact 


with the subsequent acknowledgment -of 
the dihdari tenure in. the receipts for 
rent granted on behalf of the superior 
proprietor in 1901 and 1904, there can 
-be no doubt that the defendant: and his 
father were treated as dindars, though 
they were not recorded in the “old 
Settlement as such in respect of the land 
they held rentfree, because they had not} 
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obtained any decree from the Settlement 
Court, As pointed out in Raja Bhagwan 
Bakhsh Singh v. Mazhar Husain (2), a grant 
can be presumed from an acknowledgment by 
the taluqdar. The defendant-appellant has 
been in. the enjoyment of the dihdari 
‘vights within the knowledge of the 
previous superior proprietors and mortgaging 
the same from more than twelve years. 
prior to the suit. It is no ,longer open 
to the successor of the superior proprietors 
to question them. . 

The appeal is, therefore, allowed and 
the plaintiffs claim dismissed with costs 
throughout, The defendant-appellant will 
gat his costs from the plaintiff-respondent 
in all the Courts, 


< Appeal allowed. 
(2) 9 0. O. 167. 


PATNA HIGH COURT. | 
Miscetuaynous Crvis Arrear No, 586 or 1915. 
May 1, 1916. 

Present:—Mr. Justice Roe and 
- Mr. Justice Jwala Prasad. f 
JAMUNA PRASAD - Jupement-pestor— 
: APPELLANT - 
is, versus 
MAGAIL RAM — DECREE-HOLDER— 
RESPONDENT. 

Civil Procedure Code (Act F of 1903), O. XXI, r. 69, 
0. XLI, +, 5—Ex parte decree, dismissal of —Application 
to set aside —Appeal—Stuy of proceedings in execution, 
application for— Discretion of original Court —Appellate 
Court, powers of. 

During the pendency of an appeal against an 
order refusing to set aside an ev parte decree, the 
original Court has discretion to stay proceedings 
in execution pending the disposal of the appeal. 
There is no such power vested in the Appellate 
Court. 4 s 

Bhagwat Rajkoer v. Sheo Golam Sahu, 31 C. 1081; 
9 C. W. N. 123, referred to. 


Mr. Abani Bhusan Mukherji, for the Ap- 
pellant. 

Mr. Ram Prasad, for the Respondent, 

JUDGMENT.—This Rule was obtained 
upon the opposite party, a decree-holder 
upon a mortgage suit, to show cause why 
~ execution proceedings in the suit should 
not be stayed pending an appeal in this 
Court. 

The facts briefly are, that the -applicant 
had: filed an application to set aside an ex 
parte decree upon a mortgage; that appli. 
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cation was rejected by the Subordinate 
Judge, and an appeal is now pending against 
that rejection. The judement-debtor applied 
to have the sale postponed until the ap- 
peal against the order rejecting the applica- 
tion for re-hearing had been taken up and’ 
disposed of, and that application was re- 
jected by the Subordinate Judge. The pro- 
ceedings have so far been misconceived. The 


case reported as Bhagwat Rajkoer v. Sheo 
Golam Sahu (1) is sufficient authority 
for the proposition that there is no 


power vested inan Appellate Court to stay 
proceedings in a case such as this. But 
the papers‘ being before us, under section 
115- we deem it expedient to modify the 
orders made by the learned Subordinate 
Judge upon the application to postpone the 
sale. The learned Subordinate Judge writes: 
“Execution proceedings cannot be stayed 
unless there is a distinct order from the 
Appellate Court to that effect.” That is, 
to a great extent, correct, but the learned 
Subordinate Judge failed to exercise the 
discretion vested in him under Order 
XXI, rule 69, which gives him power to 
postpone the sale to any specified date. Such 
‘an order shonld have been made in this 
case. We propose to advise the learned 
Subordinate Judge to make it now. We 
return the case to him, the order already 
made dated the £Sth February 1916 being 
vacated, and we direct him to re-hear the 
application to postpone the sale, and re- 
commend that the sale be postponed to the 
15th June on condition that the judgment- 
debtor waives fresh service of attachment 
and proclamation. i 

In the meantime instructions will be 
issued to the Registrar to expedite this 
appeal and do everything possible to bring 
it on for hearing before the Ist day of June. 

Thé costs of this Rule will form part of 
the costs of the case, hearing fee two gold 
mohurs, ` 


Case returned. 
(1) 31 C. 1081; 9 ©. W. N. 128. 
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OUDH JUDICIAL COMMISSIONER’S. 
COURT. 

Rent Appsat No. 47 or 1915. 
February 28, 1916. 
Present:—Mr. Sti art, A. J. C. 

Rant CHANDRAWATI KUNWAR— 
PLAINTIFF —A PPELLANT 
versus 
Musammat BHAGWANTA— DEFENDANT -- 


RESPONDENT. 

Oudh Rent Act (XXII of 1886), s. 188--Rent suit— 
Third persm, when can be made party—Intervener, 
whether can appeal—Title to receive rent, who can 
determine — Inquiry about receipt of rent. 

Where ina suit for rent the defendant pleads 
that payment has been made to a third person 
under compalsion, such porson cannot bo joined as a 
defendant under section 188, Gudh Rent Act. [p. 444, 
col. 2,] 

An intervener under section i388, Oudh Reni Act, 
cannot appeal when ‘the judgment-debtor himself 
does not appeal. [p. 444, col. 2.) 

Sripat v. Ram Saran, 2 O. O. 187, distinguished 

Tho question of title to receive rent cannot 
be determined between the plaintiff and an inter- 
vener in a Rent Couri but in a subsequent suit in a 
Civil Court. [p. 445, col. 1.) 

The inquiry under section 138, of the Oudh Rent 
Act, relates to the period prior to that for which 
rent is claimed by the plaintiff. [p. 445, col. 1.] 

Gobind Ram v. Narain Das, 9 A. 894; Habibullah 


Shah v. Surji, 15 Ind. Cas. 857; 15 O. 0. 295, followed. - 


Appeal against the order of the District 
Judge, Lucknow, dated the 21st Septem- 
ber 1915, reversing that of the Assistant 
Collector, lst class, Barabanki, dated the 
21st June 1915 

Babu Bisheshar Nath, for the Appellant. 
“Babu Ram Chandra, for the Respondent. 

JUDGMENT.—This was a suit brought 
by Rant Chandrawatt Kunwar, the wife 
of Raja Raghuraj Bahadur Singh of 
Harha, against Shankar on the following 
allegations:~ The Rani asserted that her 
husband had assigned to her certain plots 
in the village of Seorha towards her 
maintenance, the plots in question being 
the Raja’s sir, that she was the Raja's 
assignee of the plots, and that Shankar 
defendant was the tenant of the plots. 
Shankar in his written statement admitted 
the Rani's title, and admitted that he was 
a tenant, and lable to pay rent. But he 
asserted that he had paid the rent for the 
period in question (that is to say, 1321 
Fasli) to a certain Musammat Bhagwanta, 
the payment having been mnde under com- 
pulsion, Bhagwanta is a Barin woman, a 
mistress of the Raja, and it appears that 
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the Rnja had executed a deed of gift trans- 
ferring the village Seorha to Bhagwanta. 
On this allegation of Shankar the Assistart 
Collector who was hearing the suit, proceeded 
to make Bhagwanta a party to the -suit 
and to inquire whether she had actually 
received and enjoyéd the rent. He tock this 
action under the provisions of section 188, 
Act XXII of 1686. Ido not understand 
why he took action under the provisions 
of that section, for Shankar had not alleged 
that Bhagwanta had received and enjoyed 
the rent in gocd faith. His case was 
that Bhagwanta had extorted the rent from 
him illegally and improperly. Bhagwanta 
was, however, made a party, the inquiries 
continued, and the Assistant Collector 
cecided the point against her, and passed 
a decree against Shankar. Shankar did 
not appeal against the decree. Bhagwanta 
appealed against that decree, and the learned 
District Judge decided on appeal in her 
favour. He stated that he reversed 
the judgment of the lower Court, I 
haye diffculty in understanding what he 
meant. It is obvious that, as Shankar 
bad not appealed against the decree, the decrea 
could not be. set aside as against Shankar, 
and whatever view the District Judge took 
as to the correctness of the decreetke decree 
stands against Shankar and can he executed 
against him. Rani Chandrawati Kunwar 
bas appealed to this Court against the Dis- 
trict Judge’s order. She is entitled to the 
relief which she seeks, for the following 
reagons:— 


In the first place I do not consider that 
an interyener under section 138 can possibly 
appeal when the judgment-debtor does not 
appeal. In Sripat v. Ram Saran (1) Mr, 
Blennerhassett decided that an intervener 
is not barred by anything contained in 
section 138 from appealing and in the case 
in question heard the intervener on appeal. 
But there ibe tenant judgment-debtor had 
also appealed. Jf the intervener is allowed 
to ke heard in tke original suit he 
would naturally be allowed to te heard 
in appeal. But his right to be heard 
would depend on the contingency whe- 
ther there was anything that he could 
be heard abeunt., The point for decision in 
such inquiries. ig, whether the tenant is to 


- (1) 20:0, 18% 2. X 


“ 
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pay rent to the plaintiff or not, and the inter- 
vener is allowed to be beard in order that 
that point may be decided. But if the point 
is decided against the tenant and he is 
directed to pay the rent, and he is satisfied 
with that decision and does not appeal, the 
intervener cannot possibly be heard, because 
the Appellate Court is not in a position to 
reverse or alter the decree of the lower 
Court, Sectior’ 188 provided that the de- 
cision of the Court shall not affect the 
right of any party having a legal right to 
the rent of the land to establish his title 
thereto in a Court of competent jurisdiction. 
The question of title to’ receive the rent 
cannot be determined between the plaintiff 
ani the intervener in a Rent Court. It can 
only be litigated and determined in a subse- 
quent snit in the Civil Court. This pro- 
position is laid down clearly with regard to 
the provisions of the corresponding Act then 
having force in the Province of Agra in 
Gobind Ram y. Narain Das (2), and the 
proposition holds equally good in Oudh. In 
these circumstances, the interyener can 
obtain no adjudication on the question 
of title and so has nothing on which he 
can appeal in a case in which the ten- 
ant is satisied with the decision against 
him. But further, evén if aright to appeal 
existed, it is obvious that on the merits the 
intervener had no case, for it is laid down 
in, Shah Hamid Ahmad v. Baijnath (8), in 
Habibullah Shah v. Surji (4) and in Mu- 
summat Mahadet Kuar v. Sant Bakhsh Singh 
(5) that the inquiry relates to the period 
prior to that for which rent is claimed 
by the plaintiff. Bhagwanta is not alleged 
to have collected rent prior to the year 1321 
Fasli. Nowhere is it asserted that Bhag- 
wanta received and enjoyed the rent during 
any period prior to -that year, and the 
period for which the rent was claimed by 
the plaintiff was 1321 Faslz. So itis clear 
that she had no case upon the merits either. 

For the above reasons I allow the appeal, 
and set aside the order of the District Judge 


(2) 9 A. 394, 

(3) Rent Act Ruling 1898, No. 63. 

(4) 15 Ind. Cus, 857; 15 O. G. 295. 

(5) Oudh and Agra Law Reporter, Vel. Iv , pa 453. 
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and restore the order of the Court below. 
Bhagwanta will pay ber owa costs and 
those of Rani Chandrawati Kaawir in all 
three Courts. d 
Appeal allowed, 


PATNA HIGH COURT. 
Ssconp CiviL Arrear No. 2639 or 1914. 
June 15, 1916. 

Present:—Mr. Justice Kingsford. 
Babu CHAND GORAIN alias TIKA 
GORAIN AND OTHERS—PLAINTIFFS—- 
AP2ELLANTS 
versus 
KHUB LAL MAHTON alias MUNI LAL 


MAHTON—Dersenpant RESPONDENT. 

Bengal Tenancy Act (VILL of 1885), s. 147 (a}—Com- 
promise in contravention of the section—-Illegality, 

A compromise decree passed in contravention of 
the provisions of section 147 (a) of the Bengal 
Tonancy Act is a nullity. [p. 446, cols. 1 & 2.) 

Surjug Saran v. Dukhit Mahto, 18 Ind. Cas. 809; 17 
©. W. N. 496, followed. 


Appeal from a decision ðf the District 
Judge of Patna, dated the 3lst July 1914, 

Messrs. Pugh and Naresh Ohander Sinha, 
for tbe Appellants. 

Mr. Chander Sekhar Prasad Singh, for the 
Respondent. 

JUDGMENT.—This appeal arises ont of a 
rent suit brought by the appellants. The suit 
was decreed by the learned Munsif in accord- 
ance with a compromise decree, dated the 
29th February 1908, passed in a previous 
suit between the parties. On appeal by 
the defendants, the learned District Judge 
held, that the compromise decree was 
a nullity under the provisions of section 
147 (a), Bengal Tenancy Act. He accord- 
ingly desreed the suit in accordance with the 
settlement ‘khatian? which was finally pub- 
lished in October 1910. The plaintiffs pre- 
ferred this second appeal. 

The first contention is, that the learned 
Judge has made a new case for the defend- 
ant. This contention appears to be errone- 
ous, because the defence set up in paragraphs 
6 and 11 of the written statement is 
clearly, that the compromise was illegal and 
ineffectual. 

The second contention is, that the suit in 
which the compromise decree was passod 
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not between landlord and tenant as 


was 
such, and, therefore, the provisions of 
section 147 (a) are not applicable. 1 


find that the suit, which was brought by 
the present defendant against the predeces- 
sors of the present plaintiffs, was for a 
declaration regarding the amount of rent 
payable, and for the recovery of damages 
for illegal distraint, Recovery of compensa- 
tion in such circumstances is provided for 
by section 140 of the Bengal Tenancy Act. 
Tt is clear that the suit was between landlord 
and tenant as such. 

The third contention - is, that the com- 
promise decree did not infringe the provi- 
sions of secticn 29 of the Act. Ib certainly 
cannot be said that at the time of that 
compromise the defendants were not paying 
a money rent; for it appears from paragraph 
2 of the plaint in the present suit, that the 
plaintiffs’ allegation is that the defendants 
paid a money rent for certain lands, and 
‘bhoul? rent for others. The defendants’ 
contention, as set forth in paragraph 3 cf the 
written statement, was, that up to the 
period of-the eompromise he had always 
paid a money rent only. Itis contended that 
fhe money rent was variable according to the 
crop grown. That, no doubt, was the plaint- 
iffs’ contention, but it was not that of the 
defendant. The learned Counsel for the ap- 
pellants relied upon a passage in paragraph 5 
of the written statement. But in that passage 
the defendant is alluding not to the state of 
things previous tothe compromise, but to the 
terms of the compromise itself, 
not necessary for the learned District Judge, 
nor is it necessary for this Court, to decide 
whether, as a matter of fact, the result of 
the compromise decree was to infringe the 
provisions of section 29. It was sufficient 
for him to hold, as he did hold, that the 
defendants were paying a money rent at the 
time of the compromise decree. That being 
so, it necessarily followed that the com- 
promise decree passed without recording 
evidence in the manner provided by sub- 
section 3 of section 147 (a) was without 
jurisdiction. The ruling in Surjug Saran 
Lal v. Dukhit Mahto (1) is sufficient 
authority for the proposition, that a com- 
promise decree passed in contravention of 


' (Ë) 18 Ind. ‘Cas, 809; 17 C. W. N. 496. 


It was’ 


“may be briefly 


CASES, [1916 


the provisions of section 147 (a) is a nullity. 
In my opinion, therefore, the learned Judge 
was right in treating the compromise as: a 
nullity, and in decreeing the suit upon the 
basis of the ‘khatian.’ 
The appeal] is accordingly dismissed: with ` 
cosis, 4 
Appeal dismissed 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
SECOND Civin APPEAL No. 515 or 19.4. 
March 8, 1916. 
Present:— Mr. Lindsay, J.C. 
DEBI BAKHSH—Depenpant — 
APPELLANT 
VETSUS 
RAM DHANI AND OTHERS— PLAINTIFFS — 
RESPONDENTS. 

Jurisdiction— Validity of document of title, Civil 
Court, whether can adjudicate upon. 

The Revenue Courts have no exclusive jurisdiction 
to decide finally upon the validity of a document of 
title; such jurisdiction rests with the Civil Courts. 
[p. 447, col. 2.] 

A notice of ejectment having been cancelled on 
the strength of a document produced by the defend- 
ant, which he declared to be a shankalap patta, 
the plaintiffs, who were the under-proprietors in the 
village, sued for a declaration (1) that defendant had 
no superior. right in the land in suit, (2) that the 
patta set up by defendant was nuli and void as 
against the plaintiffs and the defendant could not 
acquire any rights in the land under it: 

Held, that it was competent for a Civil Court to 
adjudicate finally upon the validity of the patta. 
[p. 447, col. 2.] 

Appeal against the decree _ of the 
Subordinate Judge,’ Sultanpur, dated the 
17th August 1914, confirming that of the 
Munsif, Sultanpur, dated the 24th March 
1914. 

Mr. S. N. Roy, for the Appellant. ; 

Mr. H. N. Misra holding brief of Pandit 
Gokaran Nath Misra, for Respondent No. 
6. 


JUDGMENT.—The facts’ of ‘this case 
stated as follows. The 
plaintiffs are under-proprietors in a certain 
village and they issued a notice of 
ejectment against the defendant-appellant 
Debi Bakhsh for the year 1321 Fasli. 
Debi Bakhsh contested the noties of , 
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ejectment and produced a certain document, 
which he declared to be, a  shankalap 
palta. On the strength of this document, 
which was accepted apparently by the 
Rent Court as genuine, the notice of 
ejectment was cancelled, it being held 
that under this patta Debi Bakhsh had 
certain rights which were a bar to his 
being ejected by the issue of a notice 
under the Rent Act. The notice - having 
been cancelled, the plaintiffs came to the 
Civil Court with the suit for declaration 
out of which this appeal has arisen. A refer- 
ence to paragraph 9 of the plaint shows 
that the plaintiffs claimed the following reliefs. 
(1) They asked that a declaration might 
be made in their favour to the effect that 
they were the under-proprietors of the land 
described in the plaint and that the defendant 
had no superior or under-proprietary right 
therein. (2) That if for any reason the 
first relief could not be granted, it might be 
-declared that the patta set up by the defend- 
ant was null and void as against the plaint- 
iffs and that the defendant could not, under 
the document in question, acquire any right 
in the lands described in the plaint. Then 
there was the ordinary prayer for any other 
relief to which the plaintiffs might be en- 
titled. The suit was contested on various 
grounds, one of them being thatthe Civil 
Court had no jurisdiction to entertain the 
claim. The Court of first instance found 


that ‘the first relief mentioned above 
could not be granted in the present 
suit by a Civil Court, but it gave 


the plaintiffs a decree awarding them the 
second relief which they had sought. The 
decree declares that the patta in question, 
Exhibit Al, is invalid and ineffectual as 
against the plaintiffs. An appeal was taken 
to the Subordinate Judge and the decision 
of the Court of first instance has been up- 
held there. 

It appears to have been taken as 
proved . by the Courts’ below that the 
document which the defendant Debi Bakhsh 
had seb up in the Rent Court, and which 
bears the date of the 24th of August 1875 
(Bhadon Badi 8th, 1282) was in fact a genu- 
ine document, and the Subordinate Judge, 
ic his appellate judgment, has also held that, 
the dosument was proparly stamped. Hə 
declavad, however, that the document could 
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‘uot operate as a transfer inlaw of interest 


in the land specified therein, for the simple 
reason that it had not been registered. 
The Subordinate Judge refers to the regis- 
tration law which wasin force at the time 
when this document was drawn up. The 
law then was practically the same as it is 
now and there can be no doubt that the 
document upon which the defendant-appel- 
lant relied being unregistered, it could not 
operate to pass any interest to any person 
in any property. It has again been argued 
in this Court tkat the Civil Court had no 
jurisdiction to grant the relief, but at the 
end of the argument which was put for- 
ward by the learned Counsel on behalf of 
the defendant-appellant, it became apparent 
that he was labouring under some misap- 
prehension as to the scope and meaning of 
the first Court’s decree. It appears that 
the suit was decided in the first instance 
ex parte and it looks as if the learned Counsel 
for the appellant had only been provided 
with a copy of the first judgment. There 
can be no donbt as to what was decided 
when the case was re-admitted and tried 
out. As I have already said, the decree of 
the first Court is in complete accordance 
with its judgment. It cannot seriously be 
contested, and I do not understand that 
the learned Counsel for the appellant en- 
deavyours to contest the proposition, that it 
is competent for a Civil Court to adjudi- 
cate ina case of this kind upon the vaildity 
of a document of title. That point has been 
decided over and over again. It has been 
held, and I think rightly, that the Revenue 
Courts have no exclusive jurisdiction to 
decide finally upon the validity of a docu- 
ment of title and it must be taken that 
the jurisdiction to give a final adjudication 
in a matter of this kind rests with the 
Civil Courts. It is impossible, therefore, to 
argue that the relief whick has been granted 
in the present case was a relief which the 
Civil Court was not competent to give. 
This being the state of affairs, the appeal 
must necessarily fail and I dismiss it accord- 
ingly with costs. 
Appeal dismissed. 
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LOWER BURMA CHIEF COURT. 
BPuCIAL SECOND OryiL AprsaL No. 165 
or 1912, 

September 1, 1913. 

Present: Mr. Justice Ormond. 
MAUNG MAUNG—Derenpantr— 
APPELLANT 
VErSUS 
S. G. FIRM, py irs AGenr SANMUGAM 


PILLAY—Puaintter— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 53— 
Transfer in fraud of creditors—Land, grant of, transfer of ı 
with grantor’s permission—Non-solvency of transferor 
—Absence of consideration —Presumption—-Payment by 
volunteer to save attachment, effect of. 

A, who had a grant of land from the Collector with 
power to transfer the same with tho Collector’s 
permission, conveyed it to his brother B, after 
having secured the Collector’s consent, for no con- 
sideration and at a time when he was pecuniarily 
embarrassed, C, a decree-creditor of A, attached the 
land, ignoring the transfer to B. The attachment 
having been raised at Bs instance, C sued B for a 
declaration that he was entitled to attach the land: 

Held, that, under the circumstances, the presump- 
tion under section 68 of the Transfer of Property 
Act was that the transfer was void as against C. 


D, who paid off a previous attaching creditor of A, 
claimed to stand in A’s shoes: f 

Held, that D had only a cause of action against A 
personally. 

Mr. May Oung, for the Appellant. 

Mr. Doctor, for the Respondent. 


JUDGMENT,.—The _ plaintiff-respondent 
attached land under a decree obtained 
against one Maung Myaing. The defendant 
Manong Manng, who is a brother of Maung 
Myaing, obtained an order for the remova! 
of the attachment. The plaintiffthen sued 
for a declaration that be is entitled to 
attach the land. On the 8rd March 1903, 
the Government made a grant of the land 
to Maung Myaing. Under that grant Maung 
Myaing was allowed three years’ exemption 
of revenue (but he had to work the land) 
and he was to pay a fixed revenue for a 
subsequent five years. He was not allowed to 
transfer the land without the permission of 
the Deputy Commissioner. On the 5th July 
1907, Maung Myaing applied to the Deputy 
Commissioner for permission to transfer the 
land to his brother, Maung Maung. On 
the 2nd April 1908 the transfer was sanc- 
tioned and the Jand now stands in the 
name of the defendant, Maung Maung. In 
March 1907, če, before Maung Myaing’s 
application to the Deputy Commissioner, 
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Maung Myaing was hopelessly involved in 
debt and for that reason applied for the 
land to be transferred to his brother. 

The plaintiff sued Maung Myaing on a 
promissory note, dated March 1907, and got 
a decree in August 1909. Maung Myaing’s 
right to transfer with the permission of the 
Deputy Commissioner was a valuable right. 
He exercised that right in favonr of his 
brother and took no consideration from him. 
He did so at the time when he was unable 
to pay his debts, of which the plaintiffs 
claim was one. The presumption, therefore, 
under section 53 of the Transfer of Property 
Act, is that the transfer is void as against 
the plaintiff. In November 1907, one Maung 
Daik sued Manng Myaing on a debt incur- 
red before July 1207, and Maung Daik 
obtained a decree and attached the property 
as against Maung Myaing before the transfer 
to Maung Maung was made. Maung Maung 
paid off the amountof that attachment, and 
it is contended for him that he stands in 
the shoes of Maung Daik and that a declara- 
tion should be made in this suit to that 
effect. That is a matter between Maung 
Maung and Maung Myaing. If he has paid 
off Maung Myaing’s debt, he naturally has 
a cause of action against Maung Myaing, 
if he did so under compulsion or on his 
behalf. 


There will be a declaration, therefore, 
that the plaintiff is entitled to attach the 
land as if the grant to Manng Myaing was 
still subsisting, and the decree of the Divi- 
sional Court is modified to that extent. The 
appellant will have two gold mohurs costs 
for this appeal. 


Decree modified. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 

OxstoinaL Civit Sort No. 354 or 1913. 
December 13, 1915. 
Present:—Mr. Hayward, A. J.C. 
FIRM or TARACHAND GANSHAMDAS 
—PLAINTIFF 
Versus 


Messrs. LOUIS DREYFUS & Co.— 


f -  DereNbanrs, 

Contract Act (IX of -1872), ss. 73, 81, 883—Vendor 
and purchaser—Delay in taking delivery, liability of 
purchaser for deterioration of yoods owing to—Property 
an goods, when passes to purchaser- Stamp Act UL 
of 1893), s 85—~—Unstamped agreement containing 
submission to arbitration, validity of. 

Under section- 73 of the Indian Contract Act, a 
defaulting purchaser, delaying to take delivery of 
goods purchased by him, is bound to compensate the 
seller for any loss occasioned by reason of such 
delay, owing to deterioration of goodsin the ordinary 
course of things, e. g., by rain-fall, even though the 
property in the goods has not passed to the 
purchaser, [p. 458, col 2] 

Property in goods under a contract of sale does 
not pass to the purchaser until itis weighed by the 
vendor, unless there are other terms of the agree- 
ment or some particular trade or local usage to the 
contrary, [p 454, col. 1.] 

Firm of Motumat v. Firm of Rutianji, 24 Ind. Cas. 
883; 7S. L. R. 141; Harkishanlal v. Louis Dreyfus, 
Suits No. 410 of 1912, referred to. 

Firm of Ruttonji Burjorji v. Firm of Motumal 


Bhagchand, 32 Ind. ‘Cas. 720; 9 5. L. R 160, dissented: 


from. 
An agreement containing a submission to arbitra- 


„tion is not invalid in default of bearing an eight- 


annas stamp. [p. 454, co). 2,] 

Hurdwary Mull v. Ahmed Musaji Selaji, 1 Ind. Cas. 
371; 13 C. W. N. 68; Bombay Company, Ld. v. National 
Jute Mills Company, Ld , 16 Ind. Cas. 153; 89 C. 669; 
Baijnath v, Ahmed Musaji Saleji, 18 Ind. Cas. 978; 
17 C. W. N. 895; 40 G. 219; Khanchand Javhersingh 
v. Kodumal Javhersing, 15 Ind. Cas. 819; 5 S. L. R. 
240; Samiya Mavali v. Minammal, 23 M. 490; 10 M. 
L. J. 240; Bhaurao Jivaji Tivli v. Radhabai Lawman 
Jivaji, 2 Ind. Cas,.481; 11 Bom. L, R. 406; 33 B. 401, 
referred to. 


Mr. O. M. Lobo, for the Plaintiffs. 

“Mr. Wadhumal Udharam, for the 
ants. 

JUDGMENT.—The plaintiff Tarachand 
Ganshamdas sues the defendants Louis Dreyfus 
& Co., Karachi, to recover damages for breach 
of contract, in that the defendants failed to 
take delivery of 713 bags of barley purchased 
by them for delivery by them by the 3lst July 
1913; and in that they failed even subsequent- 
ly to take delivery as directed by the arbitra- 
tors’ award. The defendants plead that it 
was not their fanlt that delivery was not 
taken within 3lst of July 1913, and that they 
are not liable for the subsequent deterioration 
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or non-delivery of the barley and that they 
are not bound by the arbitrators’ award. 

The following issuss ware re-settled at the 
hearing. 

1 Whose fault wasit that no delivery was 
effected hy the 3lst July 1913? 

2 Who was responsible for the subsequent 
deterioration and non-delivery? ` 

3 Can these questions be raised in view of 
the arbitration proceedings and the award? and 

4 The general issue as to the amount of 
damages and costs, 

The plaintiff and the defendants are general- 
ly in agreement as to the bulk of the facts. 
The following are notdisputed. The contract, 
(Exhibit 5) was entered into on the 25th 
July 1913 for the purchase of 713 bagsofbar- 
ley at Rs. 27-4-0 par candy to be delivered by: 
the 31st July 1913, and there were provisions 
as to the quality required and as to delivery 
inelading the following clause as to weigh- 
ment: “10 per cent. or more, as agreed upon 
by the buyers and sellers, of the bags to be 
opened for the purpose of ascertaining the 
weight.” There was also a clause requiring 
all disputes to ba referred to the final 
award of arbitrators. On the 28th July 
1913 the plaintiff had the 713 bigs of 
barley ready at the Thole Produce 
Yard, and called upon the defendants that 
morning to draw samples. The defendants 
drew the samples in the afternoon and sent 
them in the ordinary course in the evening to 
their office. That night and the following 
day there was rain. On the 30th July 1913 
the plaintiff sent a notice to the defendants 
requiring them to take delivery within +$ 
hours. That notice (Exhibit 6) wasreceived 
about 4 p. m. by the defendants. Defendants 
replied the same day claiming aright to 
draw fresh samples by noon vf the following 
day (Exhibit 7). The plaintiff immediately 
replied stating that the defendants should 
send their man to draw the samples. The 
defendants accordingly drew fresh samples 
on the morning of the 38lst July 1913. 
They were sent for analysis to their office in 
the evening. On the lst August 1913 the 
defendants analysed the fresh samples and 
issued two delivery orders divecting their men 
to take delivery of two lots of 265 bags and 
301 bags respectively (Exhibits 9 & 10). 
They, however, issued no ‘delivery order 
in respect of the 3rd lot of 148 bags, (there 
appears to have been one extra bag which, 
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however, does not materially affect thedispute) 
and noted on the sample-analysis-slip of paper, 
the words “Late reject” (Exhibit 21). 
Thereafter the same day they sent a letter 
cancelling the whole contract in respect of all 
the three lots, on the pretext that delivery 
had not been effected within the due date of 
contract (Exhibit 12). On the 5th August 
1913 the plaintiff sent the defendants a notice 
requiring them to take delivery in 24 hours, 
or in default to allow re-sale of the goods at 
their risk (Exhibit 13). The defendants 
replied the same day, alleging that there had 
been delay in delivery and that extension had 
been refused and that defendants had agreed 
to pay a special price in order to obtain de- 


livery by the 3lst July 1913 (Exhibit 14). 


On the 9th August 1913, the plaintiff, after 
having obtained a copy of the contract,appoint- 
ed Mr. Demetriadi, of Ralli Brothers, as his 
arbitrator and called upon the defendants to 
appoint theirs (Exhibit 17). On the lith 
August the defendants replied that there was 
no dispute and that they declined to appoint 
an arbitrator (Exhibit 18). On the 12th 
August 1913, the plaintiff explained that they 
had refused to take delivery and so there 
had arisen the necessity for referring the 
matter to arbitration (Hxhibit 19). The 
defendants thereupon replied the same day 
appointing Mr. Sawyer as their arbitrator 
(Exhibit 20). Messrs. Demetriadi and 
Sawyer disagreed as to their decision and 
appointed Mr. Woodward as urapire (Exhibits 
21 & 22). On the 26th August 1913 Mr. 
Woodward made his award directing delivery 
to be taken by the defendants (Exhibits 23 and 
41). On the 27th August 1913 the plaint- 
` iff called onthe defendants to take delivery 
as directed, or in default to allow the goods 
to be sold at their risk (Exhibit 24). The 
defendants replied the same day that de- 
livery would be taken on presentation of 
the delivery orders to defendants’ men (Hx- 
hibits 28). That night there was again rain. 
On the 28th August 1913 the defendants 
wrote that they bad inspected the barley 
and found it unfit for delivery on.account of 
damage by rain. They intimated that they 
had appointed Mr. Sawyer as their arbitrator 
and they called upon plaintiff to appoint his 
arbitrator. They intimated that in the 
meanwhile it would not be possible to carry 
out the award (Exhibit 26). The plaintiff 
replied on the same day that the goods were 
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at defendants’ risk as the property had 
already passed to the defendants (Exhibit 
27). Defendants replied the same day 
that they had appointed Mr. Demetriadi 
as the plaintiff's arbitrator (Exhibit’ 28). 
On the 29th . August 1913 the de- 
fendants intimated that Mr. Demetriadi had 
declined to act, and so they appointed in his 
place Mr. Woodward (Exhibit 28). It ap- 
pears that like Mr. Demetriadi, Mb. Woodward, 
not unnaturally, also refused to act as an 
arbitrator to re-open his award. The plaintiff 
gaye notice the same day that he would sell 
the goods on the morrow at the risk of the 
defendants (Exhibit 30). Defendants replied 
the same day claiming seven daysto take 
delivery under the award (Exhibit 31). On 
the 30th August 1913 the auction of the 
goods was duly held in the afternoon (Ex- 
hibit 32). On the 2nd September 1913 the 
defendants sent a telegram repudiating all 
responsibility as delivery had been refused to 
them under the award (Hxhibit 34). There 
then followed the usual claim for damages by 
the plaintiff and repudiation by the-defend- 
ants resulting in this litigation. 

The plaintiff and the defendants are nat 
in agreement as to the following subsidiary 
facts :— 

On the 28th July 1918, the plaintiff alleges 
that the bags of barley were all duly covered 
with tarpaulins in order to protect.them from 
the expected rain which actually fell that 
night. The plaintiff’s managers Jivanram and 
mukadam Hemraj have spoken to the 
spreading of the tarpaulins. There seems no 
good reason to disbelieve them. They have 
been corroborated by the witness 
Rameshwar of another firm. But it is not 
necessary to pay particular attention to his 
evidence, which may or may not be true. It 
is significant that the defendants have not 
called their men Bechar and Tangwell or any 
witnesses on their behalf to deny that the 
tarpaulins were spread, as alleged, over the 
bags of barley that night. Onthe 3lst July 
1913, the plaintiff alleges that he pressed 
the defendants to send the samples im- 
mediately they were drawn the same morning 
to defendants’ office for analysis but that 
defendants did not choose to send the samples 
to their office until the evening. The 
plaintifi’s manager Jiyanram has:so deposed. 
It seems probable enough and may be accept- 
ed as true. It has not been denied by any 
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witness on behalf of the defendants, ` On the 
lst August 1913, the plaintiff alleges that the 
defendants had analysed all the three lots of 
barley and had submitted the resuli of the 
analysis to him for acceptance and that he 
duly accepted the analysis of all the three 
lots. The plaintiff’s manager Jivanram has 
deposed to these facts and stated that the de- 
fendants’ head clerk Lobo was the man who 
offered him the analysis foracceptanceand whose 
offer he accepted. Jivanram is corroborated by 
the fact that two delivery orders were actual- 
ly issued in respect of two of the iots by the 
defendants (Exhibits 9 & 10). It is true that 
no delivery order was issued in respect of the 
third lot; and that the words “Jate reject” were 
noted on the sample-analysis-slip (Exhibit 
2), and that defendants claimed iu their 
subsequent letters to cancel the con- 
tract (Exbibits 12 and 14). But the defend- 
ants’ head clerk Lobo has not been called 
to deny the allegation that the analysis was 
offered and duly accepted, nor has any wit- 
ness been called to depose to this point by the 
defendants. The only point upon which any 
evidence was mentioned as available, was on 
the immaterial question whether defendants’ 
assistant manager Krasner, declined to take 
delivery on account of the absence of railway 
vans to take the goods to defendants’ godown, 
or ou account of a dispute as to an allowance 
claimed in respect of the increased weight 
of the barley due to the rain. It does not 
matter much what pretext was put forward 
by the defendants assistant manager 
Krasner. It is sufficient to note that some 
pretext or other was put forward, and that 
the market rate for the barley had fallen 
then, which would explain Mr. Krasner’s 
searching for some pretext to evade the de- 
fendants’ liability, and that tbe defendants 
subsequently admitted in their letter of the 
llth August 1913 that there was no dis- 
pute as to the quality of the barley (Ex- 
hibit 18). 16 seems, therefore, that the correct 
conclusion to be drawn is, that plaintiff's 
manager Jivanram has told the truth when 
he asserted that the analysis was offered 
for acceptance by the defendants and duly 
accepted; and that the refusal of the de- 
fendants to give a delivery order for the 
third lot and their subsequent efforts to 
cancel the contract, not on account of any 
objection to quality, but on the plea of late 
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delivery were mere pretexts put forward 
by defendants with a view to escape their 
just liability under the contract. On the 
27th August 1913, the plaintiff alleges that 
the bags of barley were still covered with 
tarpaulins and ‘continued to be so covered _ 
up to the time of the auction. The plaint- 
ifs managers Jivanram and mukadam Flom- 
raj have again deposed to these facts, and 
have been corroborated again by witness 
Rameshwar. The defendants’ men Bechar 
and Tangwell have again not been called, 
nor has any evidence been called on behalf 
of the defendants as to this question of 
tarpaulins. It has been merely suggested 
that there could not have been tarpaulins 
owing to the damage sustained actually by 
the barley. But as regards this there is 
only the evidence of the auctioneer on one 
hand that no special damage was sustained 
by the barley, and the evidence of Mr. White- 
house, assistant manager of E. D. Sassoon 
& Co, who was unable to give any esti- 
mate of the damage, but reported merely 
that he had examined the goode and found 
that the barley had sprouted by the day 
of auction (Exhibit 43). Mr, Whitehouse’s 
examination was moreover ex parte on behalf 
of the defendants. And even assuming that 
he was shown the actual barley in dispute 
for examination, his report does not appear 
to me to be sufficient to justify the con- 
clusion that more damage has been sus- 
tained by the barley than would naturally 
have arisen in the usual courseof things 
from the substantial delay in taking delivery 
on the ‘part of the defendants. On the 
30th August 1913, the plaintiff alleges that 
his clerk Har Narayan went inthe morning 
and saw defendants’ assistant manager Mr. 
Krasner and that the laiter agreed to take 
delivery if the auction were postponed, but 
that Mr. Krasner refused to put this under- 
taking in writing. There has been no denial 
of this allegation by any witnesson behalf 
of the defendants, and it seems to me that 
this allegation is probably true, looking to 
the conduct throughout of the defendants 
and their subsequent professions of anxiety 
to obtain delivery under the award (Exhibits 
31—33 and 34). The contract rate for the 
contract of 25th July 1913 was Rs. 27-4-0 
per candy. This is alleged to have been 
a special rate for special delivery. It might 
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have been a special rate, but the conduct of 
the defendants does not indicate on their 
partauy realanxiety for a particularly prompt 
delivery. Whatever that may be, it was the 
rate agreed upon batween the parties and 
must be taken to be the proper rate for the 
purpose of estimation of damages. ‘The 
Chamber of Commerce rates, in any case, 
indicate that the market was then falling. 
The Chamber of Commerce rates were the 
following: for 22nd July 1913, Rs. 26-8-0 
per candy; 29th, Rs. 26-12-0; 6th August 
1913, Rs. 25-10-0; 12th, Rs. 25-80; 19th, 
Rs, 25-8-0; 26th, Rs.25-8-0; and for Septembar 
1913, Rs. 25-10-0. Theauction rates realised at 
the sale on the 30th August 1913 were 
considerably lower, being Rs. 21-10-0 in 
respect of the lot of 148 bags; Rs. 21-4-0 in 
respect of the 265 bags, and Rs. 20-5-0 in 
respect of the 301 bags, according to the 
account sale (Exhibit 42). It has boen 
suggested that this deficiency in rates realised 
indicated special damage to the barley. But 
it does not seem to me that this conclusion 
must necessarily be drawn. The sale was 
a forced sale by auction without analysis and 
would not be expected to realise rates equal 
to those which might have been obtained 
by private negotiations between merchants. 
The deficiency in rates must, in my opinion, 
be taken to indicate nothing more than the 
damage which naturally arose, in the usual 
course of things, owing to the delay in taking 
delivery by the defendants. 

Now itremains to apply these fasts, as 
above found, to the issues between the par- 
ties. With regard to the first issue whose 
fault was it that no delivery was effected by 
the 83lst July 1913; itis urged on behalf 
of the defendants that they rightly yvefused 
to take delivery upon two grounds, viz., (1) 
the inferior quality of the barley and (2) the 
late delivery. Thero is, in my opinion, no 
substance whatever in their belated objections 
as to the quality of the barley. lt was never 
suggested at the time. It is to bə observed 
that the defendants were allowed to draw 
second samples after the rain had fallen and 
they analysed and accepted the samples of 
two lots and issued delivery orders (Exhibits 
9and 10). They also accepted the analysis 
of the third lot, as already fonnd, but declined 

. to issue a delivery order, not on the ground 
of any supposed deficiency in the quality, but 
ou the pretext of late delivery. They distinctly 
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stated in their letter of the 1lth August 1913 
that there was no objection as to the quality 
of the barley (Exhibit 18), and they endea- 
voured to cancel the contract merely on 
account of late delivery (Exhibits 12 and 14). 
Nor is there, in my opinion, any substance in 
their contention that they were justifiea on 
the ground of delay inrefusing to accept 
delivery. It appears clear upon the cor- 
respondence that it was entirely the fault of 
the defendants that delivery was not taken. 
They drew first samples on the 28th July 
1913, and bad plenty of time to go through 
the routine of analysis and to take delivery 
within the due date of 3lst July 1913. They 
seized on the rainfall of the night of the 28th 
and the day of the 29th to demand a second 
sample but took no steps to draw them, as 
they might have done, on the 30th, nor, when 
they did draw them on the 3ist, did they 
make any effort to expedite the analysis and 
consequently the weighment and delivery. 
They did not in fact exhibit any of the 
anxieties natural to a contractor anxious to 
fulfil his contract, but adopted rather the atti- - 
tude of men desiring to evade the perform- 
ance of their contracts. They had in fact 
ample time within which to have taken deli- 
very if they had so desired. But they knew 
that the rates were falling and appear to have 
had no such desire. No other conclusion is, 
in my opinion, possible from their conduct 
than that they were discreditably endeavour- 
ing to wriggle out of their contract. It has 
been argued on the other side that, in any 
case, the defendants’ conduct amounted to an 
extension of time for delivery, and that argu- 
meut also appears to me to be good. The 
defendants clearly indicated their intention 
to accept delivery of two lots after the due 
date by issuing two delivery orders on the 
lst August 1913 (Exhibit 9 and 10). They 
also indicated their intention of accepting 
delivery of the third lot after due date by 
offering the analysis of that lot for acceptance 
that same day, Ist August 1913. Their 
endorsement of the words “late reject” on 
the sample-analysis-slip (Exhibit 2) and 
their subsequent letters endeavouring to can- 
cel the contract (Exhibits 12 and 14) were, in 
my opinion, dishonourable attempts to escape 
from the liabilities of a losing contract. It 
must accordingly be held that it was defend- 
ants’ fault that no delivery was taken by 
the due date, 31st July 1913, and that de- 
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fendants were perfectly aware of this fact 
and did Ly their conduct extend the time for 
delivery beyond the due date, viz., 3lst July 
1913, within the meaning of section 63 of 
the Indian Contract Act. 


With regard to the second issue who was 
responsible for the subsequent deterioration 
and non-delivery— the argument has proceeded 
upon two separate suppositions, (1) that the 
property had not passed to the purchasers 
and (2) that the property had’ passed to the 
purchasers. It seems to me that this is a case 
which can bedetermined onthe first supposition 
without considering the evidence which might 
be necessary in order to determine the case 
on the second supposition. And it seems to me 
that the case should be decided on the first 
supposition, as the second was not definitely 
pleaded in the plaint and has, consequently, 
not been fully dealt with in this trial. Pro- 
ceeding thén to consider the case upon the 
first supposition, that the property had not 
passed to the purchasers, the duty of the 
seller would ordinarily be to sell the goods to 
others within a reasonable time after due 
date, in case of refusal of delivery by the 
purchasers. But here the defendants, who 
“were the purchasers, authorised, as already 
held, the extension of time for delivery after 
due date. That extension must, in my opi- 
nion, be held to have been further extended 
by the submission of the question, whether 
delivery should or should not be taken by the 
defendants, to the decision of the arbitrators 
(Exhibits 17 to 23), and by their professions 
of readiness to take delivery thereafter ac- 
cording to the arbitration award (Exhibit 
25). ‘This conclusion is not affected by the 
fact that the second fall of rain, after the ar- 
bitration, gave them a further opportunity of 
endeavouring to evade their liabilities, (Bx- 
hibit 26) by persuading the arbitrators to 
re-open the award (Exhibits 28 and 29) For, 
the arbitrators, when so approached, raturally 
declined to have any further dealings with 
the defendants, who thereupon again pro- 
fessed readiness to take delivery if they could 
obtain a postponement of. the auction (Ex- 
hibits 80 and 81). There could be little doubt 
that these professions were again not bona 
fide, for the defendants declined to commit 
them to writing on the day of the auction; 
yet endeavoured, after delivery was impossible, 
owing to the actual sale of goods at the auc- 
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tion,t2 pose as injured persons, wholhad been 
most anxious all along to obtain delivery o 
the gcods according to the arbitrators’ award 
(Exhibits 33 and 34). Their conduct must, 
in my opinion, be held to amount to an ex- 
tension of time for delivery up to a reason- 
able period after the award of the 26th 
August 1913. Their professions of readiness 
to take delivery were, as already indicated, 
mere disingenuous pretexts for avoiding their 
liability. 

They never made any bona fide attempt to 
take delivery, and it was entirely their own 
fault that they did not get delivery before the 
goods were auctioned on the 30th August 
1913. The defendants must, moreover, be 
held liable for the deterioration of the goods 
due to their not having taken delivery, for it 
was the rainy season when risk of deteriora- 
tion from rain was in the usual course of 
things and must have been well known to 
the parties. There is no reason to suppose, 
as already indicated, that the usual precaution 
against rain had not been taken by spreading 
tarpaulins over the bags and the party in 
fault inthe matter of delivery is bound to 
make compensation for any loss or damage 
which naturally arose in the usual course of 
things from their breach of the contract, 
under section 73 of the Contract Act. This 
leads, therefore, to the same result as the ap- 
plication of the principle that the risk is 
with the defaulting party even when the 
property has not passed to the purchaser, 
laid down by section 20 of the English Sale 
of Goods Act of 1893, even if that equitable 
rule should be held not to be in force in 
India under the provisions ofthe Indian Con- 
tract Act, 


The other supposition, namely, that the pro- 

perty had passed to the purchaser was not 
suggested until the plaintiffs letter of the 

28th August 1913 (Exhibit 27), and has 

been put forward for the first time in the 

course of this litigation now in argument, It 

is a supposition involving matters not wholly 

free from difficulty. The contract was one 

for sale of unascertained goods, and it has 

been argued that the property in these goods 

passed to the purchasers after the analysis 

of samples had been made and accepted and 

before the goods had actually been weighed 
and delivered over to the purchasers. It 
seems to me that the matter must prima facie 
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be determined by a consideration of the terms 
‘of the contract. And it will be-observed that 
here the clause as to weighment does not 
specifically state by whom weighment-has to 
be effected. lt would seem to me that prima 
‘facte that would be part of the duty of the 
seller, unless that conclusion should be con- 
trary ta the other terms of the agreement or 
displaced by proof of some particular trade or 
local usage. Here there are, no doubt, con- 
siderations which must pointto the duty of 
weighment having been placed on the pur- 
chasers by trade or local usage. But the 
pleadings have raised no issue as to the exis- 
tence of avy particular trade or local usage, 
and, in consequence, no evidence has been 
allowed as to any such particular trade or 
local usage which might be of the nature 
indicated in paragraph 422 of Volume 10 of 
Halsbury’s Laws of England. Reference has 
merely been made to previous judicial. deci- 
gions which would, however, only amount to 
particular instances in which a particular 
trade or local usage had been recognised, and 
would not, unless sufficiently defined and 
bumerous, Justify the particular trade or local 
usage being noticed judicially by the Court. 
Moreover, the first case referred to, namely 
that of Firm of Mi otumal v, Firm of Rutéanji(1), 
did not deal with the question of passing of 
ownership. And the contract in the second 
case of Harkishinlal v. . Louis ` Dreyfus 
(2) contained a special clanse placing the 
duty of weighment upon the purchaser, 
though, no doubt, there are some 
observations in the judgment which wonld 
Jéad to the conclusion that the clause 
merely reproduced the particular trade or 
local usage. The learned Judge who decided 
that case also gave expression toa similar 
opinion in the former case when before 
the Appellate Bench, vz. that of Firm of 
Ruttonyt Burjorjt v. Firm of Motumat Bhagchand 
(3). But no expression of opinion upon 
that point was given by the other Judge, 
the Judicial Commissioner. If the duty 
of weighment were on the seller then, no 
doubt, the property would not have passed 
under section 81. But if the duly to 
weigh were upon the purchasers then, no 
doubt, the property would have passed 


. (1) 24 Ind. Cas. 883; 7 S. L. R, 141. 
- (2) Suit No, 410 of 1912. 
' (3) 32 Ind. Cas. 720; 9 8. L. R. 160 


under sections 81 and 83 of the Contract 
Act. It is not necessary to consider the 
matter further, for if the property bad 
passed, the defendants, who were the 
purchasers would have been liable, just ` 
as on the former supposition, for all damages 
to the goods under the principle contained 
in section 20 of the English Sale of 
Goods Act, 1893, and also in section 107 
of the Indian Contract Act. 

With regard to the third issne—can this 
question be raised in view of the arbitra- 
tion proceedings and award—it has been 


argued that the contract? containing the 
submission to arbitration was invalid in 
default of an eight annas stamp, on the 


authority of the ease of Hurdwary Mull v. 
Ahmed Musaji Selan (4). But the case was 
not followed in the subsequent cases. of 
Bombay Company, Ld. v. National Jute Mills 
Company, Ld. (5) and of Baijnath v. Ahmed 
Mausaji Saleji (6). It has then’ been sug- 
gested that in any case the appointment 
of the arbitrators under the submission 
ought to have been in writing duly stamped. 
But the appointment of the arbitrators 
and of the umpire had not been “denied 
(Exhibits 17 and 20 to 23). It was, there- 
fore, not necessary, even if such writing 
were required, to’ produce the writing 
appointing the arbitrators and as a matter 
of fact no such writing has been produced. 
No question can, therefore, arise as to whe- 
ther that writing is or is not properly 
stamped, nor can any question arise of 
admitting it or excluding it from evidence 
under section 85 of the Stamp Act. The 
award itself has not been denied and has 
been admitted in evidence upon being duly 
stamped under the Stamp Act. It was, in my 
opinion, accordingly not open to the defend- 
ants in this litigation to deny that it wag 
their fault, even if my conclusion on the point 
should be wrong, that no delivery was effect- 
ed by the 31st July 1913, as that matter 
had been concluded by a valid award, though 
ib was open -to the defendants to contest 
their liability for subsequent deterioration 
and non-delivery, as. these matters were sub- 
sequent to and not covered by the award, It 
will be sufficient on the question whether the 


(4) 1 Ind. Cas. 371; 13 C. W. N. 63. 
(5) 16 Ind. Cas, 153; 39 C. €69. 
(6) 18 Ind. Cas. 978; 40 C. 219; 17 O. W. N. 395, 
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parties are bound by a valid award to refer to 
paragraphs 944, 986, and-992 of Vol. 1 of 


-Halsbury’s Laws of England and to the cases | 


of Khanchand Javhersingh v. Kodumal Javher- 
sing (7), Samiya Mavali v. Minanumal (8), 
Bhaurao Jivaji Tivli v. Radhabat Lagman 
Jivaji (9), Laldas Jibhai v. Bai Lala (10). 

With regard to the fourth issue or general 
issue as to damages and cosis, it follows from 
what has been said that the defendants are 
liable for damages calculated at the difference 
between the contract rate Rs. 27-4-0 per 
candy and the auction rates Rs. 21-10-0 per 
candy on 148 bags, Rs. 21-4-0 on 265 bags, 
and Rs, 26-5-0 on 801 bags, being damages 
amounting to Rs. J,109 inéluding the 
auctioneer’s commission, as claimed and 
detailed in the bill (Exhibit 35), being 
in other words -the difference between 
the contract rate and the rate on the 
extended date for delivery, namely, theauction 
of 81st August 1913. It appears to me 
finally, that a special order as to costs ought 
to be made in this case, in view of the discredit- 
able endeavours of the defendants already in- 
dicated and maintained upon every possible 
technical objection during the trial to evade 
their just liability and to wriggle out of their 
contract. The defendants are, therefore, 
ordered to pay costs as between client and 
Pleader under rule (g) of Appendix VI at 
page 153 of the Rules of the Court. 

Let there be a decree accordingly against 
the defendants for payment of Rs. 1,1C9 with 
interest at 6 percent. from the date of suit to 
date of payment with costscalenlatedas between 
client and Pleader under rule (g) of Appendix 
VI of the Rules of the Court of the Judicial 
Commissioner of Sind. 

Suit decreed, -~ 

(7) 15 Ind, Cas. 819; 5 S. L. R. 240. 

(8) 23 M. 490; 10 M. L. J. 240. 

(9) 2 Ind. Cas. 431; 11 Bom. L. R. 4C6; 33 B. 401. 


(10) 1 Ind. Cas. 105; 11 Bom. L. R. 20; 5 M. L. T. 
226. < 


; MADRAS HIGH COURT. 
Secoxp Civin APPEAL No. 646 or 1913. 
August Z0, 1915. 
Present:—Mr. Justice Spencer and 
Mr. Justice Kumaraswami Sastri. ` 
KUMARAPPAN CHETTIAR—Pvarstiry 
—APPELLANT 
Versus 


NARAYANAN CHETTIAR AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Mortgage—Consideration, want of effect of--Suit by 
puisne mortgagee contested by stranger — Defendant, 
whether can raise question of consideration—Burden of 
proof—Evidence Act (I of 1872), s. 106. 

When a suit upon a mortgage is contested by a 
stranger who denies that the bond was exceuted and 
also asserts that the mortgage was devoid of con- 
sideration, the onus is onthe plaintiff to prove his 
case. [p. 456, col. 2; p. 457, col. 1.] 

Bisheswar Dayal v. Harbans Sahay, 6 ©. L. J. 659; 
3 M. L. T. 38, followed. 

Babu v. Sita Ram, 25 Ind. Cas. 426; 86 A. 478; 12 A. 
L. J. 806, referred to. 

Janki-Das v. Ahmad Husain Khan, 25 A, 159; A. W. 
N. (1902) 218; Saluk Singh v. Ajudhya Pershad, 15 
Ind. Cas. 121: 10 A. L. J. 108: Bhagwat Dayal v. Debi 
Dayal Sahu, 35 C. 420; 12 C. W. N. 393; 10 Bom. L. 
R. 230; 7 C. L. J. 885; 6 A. L. J. 184; 18 M. Ta. J. 100; 
3M. L. T. 344; 14 Bur. L. R. 49 (P.O); Achal Ram 
v. Kazim Husaim Khan, 27 A. 271 (P. C.) 9 C. W.N. 
4771: 8 O. C. 155; 15 M. L. J. 197; 32 I. A. 113; 8 Sar. P. 
C. J. 712; Adaikulam Cheiti v. Subban Chetti, 26 Ind. 
Cas. 35; (1914) M. W. N. 684; 16 M L. T. 279; 27 M. L. 
J. 621, distinguished. y 

Dowlat Rai v. Khub Lal Singh, 22 Ind Cas. 643; 
Sagaji v. Namdev, 23 B. 525; 1 Bom. L. R. 5; [smail 
Mussajee Mookerdam v. Hafiz Boo, 33 O. 778; +0 C.W. 
N. 570; 3 A. L. J. 853:3 C. L. J. 484; 8 Bom L. R. 
879; 16 M. L. J. 166; 1 M. L. T. 187;83 I. A £6 (P. CO), 
referred to. 

Per Spencer, J.—A mortgage without consideration 
is a nullity, and so inoperative, and it creates no | 
charge on the property as against a subsequent 
purchaser [p. 456, col. 1.] 

Ramaswami Chettiar v. Sundara Reddiar, 28 Ind, 
Cas. 805, followed. 

Chinnan v. Ramachandra, 15 M. 54, distinguished. 


Per Kumaraswami Sastri, J.—In cases of sales and 
assignments, mere non-payment of purchaso-money 
would not vitiate the transaction, and in such cases, 
itis no concern of a person, who was no party to 
the transaction, to call in question the non-payment 
of consideration. Where the transfer itselt is im- 
peached onthe ground ofits being a colourable 
transaction or of its being otherwise invalid in law, 
different considerations will prevail. [p.457, col. 2.] 


Dowlat Rai v. Khub Lal Singh, 22 Ind. Cas, 645, 
referred to, 

A mortgage is prima facie security for a debt, 
and, where the dobt does not exist, the security 
cannot be enforeed.. Where, therefore, a  puisne 
incumbraneer or a person in possession of mortgaged 
property and claiming title thereto succeeds in show- 
ing that there was no debt, the property cannot be 
ordered to be sold. [p. 458, col, 1. 
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Second appealagainst the decree of the 
Subordinate Judge of Tuticorin, in Appeal 
Snit No. 12 of 1912, preferred against that 
of the District Munsif of Kovilpatti, in 
Original Suit No. 744 of 1910. 

Messrs. C. V. Ananthakrishna Atyar and 
K. R. Rangasami Atyangar, for the Appel- 
lant. 

Mr. T. F. 
Respondents. 


Muthukrishna Aiyar, for the 


JUDGMENT. 

SPENOER, J.—The plaintiff is a puisne 
mortgagee under a hypothecation bond and 
he sued for sale of the mortgaged property. 
The lst defendant is the son and legal rə- 
presentative of the mortgagor. The remain- 
ing defendants were impleaded as claiming 
an interest in the property by reason of a 
prior mortgage to defendants Nos. 2 to 5, 
a sub-mortgage by them to 6th defendant, 
a suit brovght by 6th defendant followed 
by adecree anda sale of the mortgaged 
property in Court auction, and lastly a 
private sale by 6th defendant to defendants 
Nos. 7 and 8. ~ 

Both the lower Courts held that the 
plaintifi’s mortgage was without considera- 
tion and dismissed his suit. The questions 
that arise in second appeal are (1) whether 
it was open to any of the contesting defend- 
ants to raise the question of consideration, 
(2) whether, when the execution of the 
mortgage instrument is proved and it con- 
tains a recital that consideration passed, the 
onus of proving want of consideration does 
“not lie on the persons who wish to attack its 
validity. 

From the District Munsif’s remark, in 
paragraph 11 of his judgment, about the 
plaint bond being a colourable one and the 
Subordinate Judge’s remark, in paragraph 6 
of his judgment, about its being nominal 
and fraudulent, I am inclined to think that, 
if the issue had bean so worded, they would 
have declared the instrament to be a sham 
and collusive document; but as there was no 
issue on this point, we must see whether 
the plaintiff is entitled to succeed on the 
Subordinate Judge’s finding that Exhibit A 
was indeed executed by Ist defendant's 
father but that no consideration passed. 

I adhere to the view taken by Tyabji, J., 
and myself in Ramaswamr Chetliar v. Sundara 


Reddiar (1) that a mortgage without con- 
(1) 23 Tad. Cas. 806, 


sideration isa nullity, and so inoperative, 
and that it creates no charge on the property 
as against a subsequent purchaser. Re- 
liance is placed on certain observations in 
Chinnan v. Ramachandra (2) for the con- 
trary view. Even in that case when the 
mortgagor was made a party to that suit, as 
the mortgagor’s legal representative is a party 
to this suit, and when it was found that it 
was not intended that the plaintiff should 
take any interest under his assignment, the 
suit failed. The point that arises here can 
hardly be said to have been directly decided 
in Chinnan v. Ramachandra (2). The plaint- 
iff in that suit was a sub-mortgagee and 
seems to have been treated on the footing of 
a bona fide transferee of the mortgage in- 
terest. 

On the second point 1 agree with 
the view expressed by .Mookerjee, J., in 
Bisheswar Dayal v. Harbans Sahay (3), that 
when a suit upon a mortgage is contested by 
a stranger, who denies that the bond was 
executed and also asserts that the mortgage 
was devoid of consideration, the onus is on 
the plaintiff to prove his case. His further 
observation, as regards the recitals in the 
deed, that consideration has been paid being 
good evidence and being presumed to be 
true, till the contrary is proved, as against 
the maker, but that an execution purchaser 
who knows nothing about it is entitled to call 
upon the plaintiff to prove not only its 
execution but that there was consideration 
for it, commends itself as just and in accord- 
ance with the provisions of section 106 of the 
Indian Evidence Act. ` 

In Babu v. Sita Ram (4), where some ob- 
servations occur not easily to be reconciled 
with the above, the peculiar position of a 
stranger who purchases without notice has 
not been so carefully examined. 

I dismiss this second appeal with costs. 


Komaraswaml Sastari, J.— Plaintiff is the 
appellant. The Ist defendant’s father, who 
was the owner of the suit property, mort- 
gaged it to defendants: Nos. 2 to 5 and they 
created a sub-mortgage in favour of the 6th 
defendant. The 6th defendant sued defend- 
ants Nos. 2 to 5 and lst defendant’s father 
and a decree was passed, in execution of which 


(2) 15 M. 54. 
(3) 6 C. L J. 659; 3 M. L. T. 38. f 
(4) 25 Ind Cas. 426; 36 A. 478; 12 A. L. J. 806. 
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the deoree-holder himself purchased the pro- 
perty. Although the suit was by a sub- 
mortgagee, the mortgaged property seems to 
have been sold and not the mortgage interest 
of defendants Nos. 2 to 5. The 6th defend- 
ant, however, took possession of the property 
and has been in possession and enjoyment. 
The 7th and 8th defendants subsequently 
purchased the 6th defendant’s interest. The 
plaintiff-appellant sues as the second mort- 
gagee and his claim is resisted by the 7th 
and Sth defendants. Both the lower Courts 
found that the mortgage sued on was not 
supported by consideration. 

It is argued for the appellant that it was 
not open to the defendants to raise the ques- 
tion as to want of consideration for the mort- 
gage in his favour and, assuming that it was 
open, the onus is on them to show that there 
was want of consideration, the plaintiff being 
entitled to a decree on proof of execution, on 
the failure of defendants to adduce evidence 
as to want of consideration. lb is to be re- 
membered that in the present case the de- 
fendants claim to be prior mortgagees, and 
also claim title to the mortgaged property by 
virtue of the Court sale and possession for 
over 12 years as auction-purchasers. I am 
of opinion that it is open to third persons in 
possession of properties, which a e sought to 
be sold for non-satisfaction of an alleged 
mortgage, to put the plaintiff to the proof 
that any debt is due to him. They were not 
parties to the mortgage transaction and, 
even assuming that the mortgagor admits or 
does not dispnte the claim, his admission, so far 
as they are concerned, can only be treated as 
apiece of evidence in favour of the mortgagee, 
and not as conclusive against third parties. 
In Bisheswar Dayal v. Harbans Sahay (2) 
it was held that, where a mortgage is con- 
tested by a stranger who asserts that thera 
was no consideration for it, the onus is on 
the mortgagee to prove his case. Mr, Justice 
Mookerjee observes as follows: — 


-“No doubt, if the suit is contested by the 
mortgagor and execution is admitted by or 
proved against him, the onus lies upon him 
to prove that the recitals as to the payment 
of consideration for the deed which he execut- 
ed are untrue. When, however, the suit is 
contested by a stranger who denies that the 
bond was executed and also asserts that there 
was no consideration for the mortgage, the 


onus is clearly upon the plaintiff to prove hi? 
case.” 

l entirely agree with Mr, Justice Mookerjee. 
A similar view was taken in Janki Das v. 
Ahmad Husain Khan (5) and Saluk Singh 
v. Ajudhya Pershad (6). Reference has been 
made by the appellant’s Vakil to Bhagwat Dayal 
Singh v. Debi Dayal Sahu (7), Achal Ram v. 
Kazim Husain Khan (8) and to Adatkulam 
Chetit v. Subban Chetti (9). I think these 
cases are distinguishable from the present 
one. Al] that they decide is that, where the 
right of performance under a contract has 
been assigned, it is not open to the obligee 
to call into question want of consideration for 
the assignment, if the assignment is, in other 
respects, valid in law. This is the view 
taken in Dowlat Rai v. Khub Lal Singh (10), 
It is well established that, in cases of sales 
and assignments, mere non-payment of pur- 
chase-money would not vitiate the transac- 
tion, and in such cases, as remarked by the 
Privy Council, so long as the deed stands, it 
is no concern of a person, who was no party 
to the transaction, to call in question the 
non-payment of consideration. Where the 
transfer itself is impeached on the ground of 
its being a colourable transaciion, or of its 
being otherwise invalid in law, different 
considerations will prevail aud Chinnan v. 
Ramachandra (2) and the other cases cited 
show, that want of consideration may be 
proved as part of other circumstances which 
go to show that the instrument is a colour- 
able transaction and not intended to convey 
any interest to the ostensible purchaser or 
confer any title on him. 

It is next contended for the appellant that, 
if there was no consideration for the mort- 
gage sued on, the transaction would still 
hold good in the absence of any proof that 
it was a colourable or sham transaction, I 
am unable to accept this contention. In 
Ramaswamt Chettiar v. Sundara Reddtar 
(4) it was-held by Spencer and Tyabji, JJ., 
that the extent of the charge on the pro- 

(5) 25 A. 159; A. W. N. (1902) 218. 

(8) 15 Ind. Cas, 121; 10 A. Ta, J 108. 

(7) 35 © 420; 12 0. W. N. 398; 10 Bom, L. R. 230; 
7 0. L. J. 335; 5 A. L.J. 184; 18 M. L. J. 109; 3M. 
L. T. 344; 14 Bur. L. R. 49 (P. O.) 

(8) 27 A. 271 (P.C..; 90. W.N. 477; 8 0. C. 155; 
15 M. L. J. 197: 32 I. A, :18; 8 Sar. P O. J. 772. 

(9) 26 Ind. Cas. 85: 27 M. L. J. 641; (1914) M. W, 
N 634; 16 M. L, T. 279. 

(10) 22 Ind. Cas, 645, 
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perty would prima facte be measured by the 
actual consideration for securing which the 
charge was created and, where there was 
no coxsideration, there was prima facie no 
charge. With these remarks I concur. In 
the case of sales, when there is an intention 
to pass property, the non-receipt of considera- 
tion does not hinder the vesting of property. 
Sagajt v. Namdev (11). Again, as pointed out 
by their Lordships of the Privy Council in 
Ismail Mussajee Mookerdam v. Hafiz Boo (12), 
the transaction may be viewed asa gift with 
an imaginary consideration inserted when 
there was no intention of demanding pay- 
ment. Reference has been made to the 
observations in Chinnan v. Ramachandra (2) 
that, if the execution of a mortgage or other 
conveyance is proved, further evidence is not 
necessary to show that the purchaser has 
taken the interest which the document 
purports to convey, and that it is not neces- 
sary for him to prove, as against a third 
person, that consideration passed. These 
observations are no doubt in conflict with 
the ruling ofa Bench of this High Court 
above referred to, bub with great deference 
I think that the decision in Ramaswami 
Chettiar v. Sundara Reddiar (1) lays down 
the sounder rule. <A mortgage is prima facie 
security for a debt, and, where the debt does 
not exist, it is difficult to see how the security 
can be enforced. Where, therefore, a puisne 
incumbrancer or a person in possession of 
mortgaged property and claiming title 
thereto, succeeds in. showing that there was 


no debt, it is difficult to see how the property , 


can be ordered to be sold. It may, perhaps, 
be open to the mortgagee to show that, 
though the consideration was recited in the 
document, the intention of the mortgagor 
was to benefit the mortgagee tothe extent 
to which the fictitious consideration was 
recited, but thatis not the case here, and 
if any such case is sought to be made out, 
the onus clearly is on the mortgagee. 

I am of opinion that the decision of the 
lower Court is correct and dismiss the second 
appeal with costs. 

Appeal dismissed. 
V.R.P: 

(11) 288. 525; 1 Bom. L. R. 5. 

(12) 83 O. 778; 10 C. W. N. 570; 3 A. L. J. 353; 3 
0. L: J. 484; 8 Bom. L. R. 379; 16 M. L. J. 166; 1 M. 
L. T. 187; 83 L A. 86 (P. C.). 


PUNJAB CHIEF COURT. 
SEGOND CIVIL Aperan No. 461 or 1913. 
April 12, 1916. 

Present :—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Scott-Smith. 
Tus MUNICIPAL COMMITTEE, 
KARNAL—DEFENDANT—ÅPPELLANT 

versus ` 
MUHAMMAD RUSTAM ALI KHAN AND 


OTHERS — PLAINTIFF s— RESPONDENTS. 

Punjab Municipal Act (II of 1911), s. 3 (18) (b)— 
Public street—User of road by public as of right— 
Presumption—Dedication limited to particular class of 
persons—Burden of proof. 

The user of a road by the public openly and as 
of right is sufficient to-raise a presumption of its 
dedication to their use, though such presumption 
might be rebutted by evidence of the owner's intention 
that the public should only have a permissive use. [p. 
462, col. 1.] 

Rana Ganpat Singh v. Kangra Valley Slate Company, 
62 P. R. 1898; Mannada Mudali v. Nallayya Goundan, 
4 Ind. Cas. 870; 6M. D. T. 285; 19 M'L. J. 467; 
32 M. 527, followed. 

Anderson v. Juggodumba Dabi, 6 ©. L. R. 282; 
Municipal Commissioner of Bombay v. Mathurabai, 30 
B. 558; 8 Bom. L. R. 457; 4 Cr. L. J- 23; Chairman of 
the Howrah Municipality v. Khetra Krishna Jitter, 10 
0. W.N. 1044; 4 C, L, J. 348; 33 C. 1290, referred to. 

The onus is on the owners of the site to show that 
the dedication was limited to a particular class of 
persons only. [p. 468, col. 1.] 

Vibudapriya Thirthaswami v. Esoof Sahib, 8 Ind. 
Cas, 175; 20 M. L. J. 879; (1910) M. W. N. 779; 35 M. 
28; 9 M. L. T. 44, followed. 

‘Where, therefore, in a suit for possession of a 
plot of land in a market™taken up by the defendant 
Municipality for making a metalled road, it appeared 
that the predecessors of the plaintiffs built the market 
with shops and left an open space lying between the 
shops, this open space opening into thoroughfares at 
various points, and then let the shops to grain-dealers: 


Held, (1) that the presumption certainly was 
that they intended the members of the public to 
make use of the space left vacant as a highway; [p. 
462, col. 2.] 

(2) that, as there was no evidence to show that 
the dedication was limited to any particular class 
of persons and as the road had ever since been used 
by all members of the public without any inter 
ruption whatsoever, it was a public street within the 
meaning of the Municipal Act and the plaintiffs 
could not, therefore, get possession of the site, [p. 
468, cols. 1 & 2.] 

Falidas v. Municipality of Dhandhuka, 6 B. 636; 
Ahmedabad Municipality v. Manilal Udenath, 20 B. 
146 and Sham Soonder Bhuttacharjee v, Monee Ram 
Doss, 25 W. R. 233, distinguished. 

First appeal from the decree of the District 
Judge, Karnal, dated the 23rd December 1912. 
Mr. C. Bevan Petman, for the Appellant. 

Mr. Kirkpatrick and the Hon’ble Mr. Mu- 


lammad Shafi, K. B., for the Respondents, 
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JUDGMENT. 

Scort-Smita, J.—The plaintiffs in the 
present case are Nawab Bahadur Rustam Ali 
Khan and Nawab Umar Daraz Ali Khan of 
Karnal ‘and the Municipal Committee of 
Karnal is the defendant, The dispute 
between the parties is in reference to a 
metalled road which the defendant Com- 
mittee made in the Nawab Ganj, a grain 
market situate in a suburb of the City of 
Karnal and owned by the plaintiffs. There 
is a plan of Nawab Ganj on the record, which 
shows the position of the road in question. 
The Nawab Ganj was built by the plaintiffs’ 
ancestors. It consists of two rows of shops 
with a vacant space lying between. The 
shops are occupied by the tenants of the 
plaintiffs who dealin grain and other com- 
modities. On the vacant site lying between 
the shops, there are tharas on which the 
shop-keepers store grain. There is a good 
deal of vacant space which is not occupied 
by tharas. Carts bringing in grain pass 
along the vacant space and so do the members 
of the general public who come to buy 
grain, There are five gateways in the 
Nawab Ganj—No. 1 at the extreme north 
iz called the Golakh Gate; it leads into a 
bazar; No. 2 the Telian Gate at the extreme 
south end of the market; No. 3 leads into the 
bazar from the Pansar Hatta on the east side; 
No. 4 leads into the same bazar at the north- 
east corner through the Halwai Hatta; and 
No. 5 leads into the Korianwala Serai and is 
immediately south of the Golakh Gate No. 1. 

The road which the Committee has metalled 
is ten feet wide and leads from the Golakh 
Gate south to the Korianwala Gate. Two- 
thirds of the way towards Korianwala Gate 
it turns east and again, after some distance, 
turns due south and leads as far as the 
Telianwala Gate. It does not take up the 
whole of the vacantspace between the tharas 
but only a part of it. It isin evidence and 
itis admitted by the defendant that there were 
gates at gateways Nos. 1, 2and 4 which used 
to be closed at night fur protective purposes. 
There never was a gate apparently at No. 3. 
The gate at No. 5 which leads into the 
Korianwala Serai is the subject of a connected 
appeal (No. 2731 of 1914)*, which is disposed 

*See Municipal Committee, Karnal v. Nawabzada 
Mahomed Umar Daraz Ali Khan; 35 Ind, Cas. 353.— 
Ed. 





of by a separate judgment. It is sufficient to 
state at this place that the evidence shows 
that the gate at No. 5 used also to be closed 
at night, until a period variously stated at 5 
or 10 years ago, when it fell down. The 
plaintiffs brought the present suit in conse- 
quence of the action of the Municipal Com- 
mittee in metalling the road. They sued for 
possession of the land so taken up and 
for Rs. 1,000 onaccount of damages. The 
lower Court has held that the site under 
the road belongs to the plaintiffs and that 
it is not a public street within the meaning 
of section 3 of the Punjab Municipal Act. 
It, therefore, decreed the claim to the 
site under the road but dismissed that for 
damages. The Municipal Committee, as de- 
fendant, has filed an appeal to this Court | 
and the appeal has been argued at very 
great length before us. 


The Nawabs charge the shop-keepers in 
the mandi a fixed rent for their shops. They 
also levy upon them acess or tax called 
chungt teh bazari. On behalf of the plaintiffs 
the contention is that this charge is made 
for use of the vacant space in front of the 
shops on which the grain-dealers frequentiy 
store their grain. The first question which 
we shall deal with is, whether this chung? was 
charged for use of the vacant site. The lower 
Court in its judgment refers to Exhibits P-E, 
P-F, P.-I., P-G and P-H, ag showing that this 
chung? was charged for use of the vacant site 
lying between the shops. In our opinion it 
has misinterpreted these exhibits. 


Exhibit P-H is printed at pages 19—23 
of the paper-book. The heading is “a trans- 
lation of an extract from the registers relating 
to the income of sites lying between shops 
in Nawab Ganj” and so on. Mr. Petman 
urges that this heading is‘ merely an inven- 
tion of the copyist and that the real entry 
begins at the words “dated Saturday” and 
so on. Mr. Kirkpatrick admits the correct- 
ness, of this statement and says that he lays 
no stress upon the heading. The ex- 
tract itself refers to the chung: and gays 
nothing about sites. 


P-F (page 39 of the paper-book) is a 
copy of a judgment in a suit brought by the 
present plaintiffs to recover a certain sum on 
account of a lease of the chung? dues. 

P-L at page 42 is the judgment 
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on appeal. This jadgment shows that chungi 
is charged on all grain brought into the 
mandi and is nota charge for rent of the 
site as such. 

Exhibit P-25/9, at pages 46 and 47 
of the paper-book, consists of two lists of 
bids offered at auction sales relating to the 
lease of chang: dues. 


Exhibit P G comprises the plaint and the 
judgment in a civil snit. In the plaint, at 
page 63, the Nawabs clearly state: Besides 
rent of the shops, we charge as rent 1} chataks 
per maund on goods received for being 
sold in the Nawab Ganj. The rent is known 
by the name of chungi teh bazari” Ab 
page 66 of the paper-book there is a transla- 
tion of a leise dated 31st March 1907, exe- 
cuted by one Tulsi in favour of the plaintiffs. 
This is a lease in respect of teh bazari 
of shopsat Nawab Ganj and Azmat Ganj. 
It shows that the teh bazari consists of dues 
realised on goods ofall sorts brought into 
the mandi from out stations. 

The same thing appears in the lease dated 
the lst April 1908, printed at pages 78 and 
79 of the paper-book. 

Some of the witnesses produced by the 
plaintiffs, no doubt, say that this chung? teh 
bazari is realised as rent of the vacant site 
in the mandi, but their evidence to this effect 
is not borne out by the documentary evidence. 

P, Ws. Nos. 3, 6, 7, 8, 9 and 10 all state 
clearly that the chung: is a cess paid on 
grain brought into the market and this is 
not now denied on behalf of the plaintiffs. 
Fallon’s Hindustani Dictionary gives two 
meanings of teh bazari: (1) ground rent of 
a stall in a market; and (2) a cess levied 
from vendors in a market. 

lm our opinion it is cleary established by 
the evidence on the record that the chungz 
teh bazari . levied by the Nawabs, is levied 
a3 a cess on all grain brought into the 
mandi, whether such grain is stored in the 
godowns behind the shops, or in the 
shops themselves, or on the tharas, or on 
the vacant site. We do not consider that 
there is any evidence that it is charged for 
use of the vacant site. In ouropinion the 
levy of this charge does not help the plaintiffs 
in any way. 

The next question is whether any road 
or passage existed in Nawab Ganj befure 
the Municipal Committee made the metalled 


road in question. A letter dated 20th May 
1242 (page 3 of the paper-book) was referred 
toby Mr. Petman. Jt appears to show, that 
in those days there wasa road leading from 
west to east after one passed into the Ganj 
through the Telianwala Gate. That road 
is not apparently any part of the site now 
in dispute and the letter in question does 
not, in our opinion, assist either side. The 
following documents were also referred to by 
Mr. Petman :— 

P-6 (page 29 of the paper-book), 
dated 5th August 1890. This was a murasilu, 
addressed by the President of the Municipal 
Committee, to the Nawabs asking them to 
repair the drain at Gate No.1 and to have 
the ground there cleaned up. 

P-11 (page 34 of the paper-book). This 
was amurasitla, dated 10th August 1898, 
sent by the President, Municipal Committee, 
tu one of the Nawabs asking him to level the 
way inthe grain market as the public was 
put to much inconvenience by its muddy 
state. 

P.i5 (page 44 of the paper-book). 
This was a murasila, dated 29th July 
1902, addressed by the President, Municipal 
Committee, to one of the Nawabs asking 
him to make certain arrangements in regard 
to the well inthe Ganj and also asking 
him to pave the road inthe market with 
concrete. 

P-17 (page 59 of the paper-book). This 
was a murasila, dated the 15th August 
1906, from the President of the Municipal 
Committee to one of the Nawabs asking 
him to make the road in the Ganj 
pucca. On this there is an endorsement 
to the effect that the road should be 
repaired. 

P-18 (page 60 of the paper-book) is 
the resolution of the Municipal Committee 
in consequence of which the murasila P-17 
was sent tothe Nawabs. 


In P-21 (page £2 of the paper-book) 
on the 4th September 1906, the Nawabs 
were reminded of a previous letter about 
the construction of a metalled road in the 
grain market. To this a reply was sent 
on the 17th February 1907 that a metalled 
road had been constructed in the grain 
market. 

16 is contended by Mr. Petman that these 
documents show that there was some sort 
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of road in the Nawab Ganj, even before the 
Municipal Committee made the metalled road 
in dispute. It is clear that the Committee 
was constantly askiug the Nawabs to make 
the road pucca and that the Nawabs agreed to 
do this and eventually said that they had 
done it. Further the plaintiffs’ witnesses 
all admit that carts laden with grain come 
into the Nawab Ganj from Gate No. 1, and, 
therefore, it is prima facie probable that 
there was some sort of a road, even though 
it may not have been well defined. The 
“defendant’s witnessess, many of whom are 
very respectable people, say that there was 
akucha road where the pucca one has now 
been made. 


D.W. No. 2 Lala Chuni Lal, Sakukar 
says that at the place where the Municipality 
-has made the pucca road in-question, there 
used to bea kucha road previously. It was 
used as a road. 

D. W. No. 3, Najm Din, Octroi Superin 
tendent of the Municipal Committee, has 
made a similar statement. 

D. W. No. 4, Sayad Abdulla Shah, Con- 
servancy Darogha, supports D. Ws. Nos. 2 
and 3. š 


D. W. No. 5, Mr. Ram Chander, Barrister- 
at-Law, says that he frequently passed through 
the Nawab Ganj by the kucha road which 
previously existed where the pucca road now 
is. He is a perfectly independent witness and 
we see no reason for disbelieving him. 

D. W. No. 6, Pandit Tek Chand, Contractor 
of Karnal, and D, W. No. 7, Pand#t Basant Lal, 
Pleader, are two more disinterested witnesses 
who depose to the existence of this kacha 
road, 


A good many other witnesses were pro- 
duced, but it is not necessary to reproduce 
their evidence in detail. In our opinion it 
is clearly proved that there was a kucha road 
in the Nawab Ganj occupying approximately 
the situation of the pucca road now in dispute. 
It is obvious that there must have been 
some such road for the numerous carts 
laden with grain which came into the mandi 
and discharged their grain at the different 
shops. Without a road of some kind business 
could not have been carried on. 

Before coming to the legal points we must 
refer to one or two .matters which Mr. 
Petman has brought to onr notice. The 


firat isthe matter of lanterns which, ib is said, 
were put up by the Municipal Committea for 
the lighting of the mandi. Ahmad Hasgain 
P. W. No. 12 (page 79 of the paper-book) has 
given evidence about these lanterns. He 
says that one was pat up at the instance 
of Mir Yusaf Ali, a member of the Munici- 
pal Committee. It was put up near the 
staircase of the Mir Sahib’s house. It 
is clear that this lantern was put up by the 
member of the Committee for his own con- 
venience. Another lantern was set up near 
Pansar Hatta. The object of this probzbly 
was to light the way into the mandi which 
opens into the bazar, It is not improbable 
that this lantern was also put up for the 
convenience of this member of the Municipal 
Uommittee when coming home at night. 
There is no evidence that the mandi was 
properly lit by the Municipal Committee and 
the putting up of these two lanterns does not 
prove that the place was a public one. 


The next matter referred to is that of some 
vegetable-sellers who used to squat on the 
vacant space and sell their vegetables. The 
documents marked D 8 at pages 140-142 of 
the paper-book show that the Committee, at 
the instance of the DeputyCommissioner, passed 
orders that after the lst October 1909, no one 
should be allowed to wash or clean vegetable 
and frnitatany other place in the mandi, 
except at a platform specially set apart for 
that purpose. From this document it also 
appears that Nawabs Rustam Ali Khan set 
aside some shops specially for these vegetable- 
sellers. All that these documents show 
is, that the Committee purported to act under 
section 96 of Act XX of 1891, the Punjab 
Municipal Act, and that the Nawabs raised 
no objection. What appears to have hap- 
pened is, that they made suitable arrange- 
ments for the vegetable-sellers in consulta- 
tion with the Deputy Commissioner, The 
fact that they raised no objection to the 
action of the Municipality and of the 
Deputy Commissioner does not, in our 
opinion, affect the question in dispate 
before us. The lower Court has held that 
the site under the road in dispute belongs to 
the Nawabs. The Municipal Committea 
admits that the whole cf the land inside 
Nawab Ganj belonged originally to the 
Nawabs. Their contention is that the road 
which they have now motalled is a public 
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street within the meaning of section 3, sub- 
section 13, clause (b), of Act ILI of 1911. 
The definition of “street” in section 3, sub- 
section 13, clause (a), is as follows: “Street 
shallmean any road, footway, square, coart, 
alley or passage accessible, whether per- 
manently or temporarily, to the public, 
whether a thoroughfare or not.” 

Now we think that there can be no doubt 
that the vacant space lying between the 
shops in Nawab Ganj comes within this 
definition. It is accessible to the. public, 
because any member of the public, who wishes 
to buy or sell grain or to make any enquiries 
of the shop-keepers or to go there for any 
purpose whatsoever,can goin, There is no 
evidence that anybody has ever been pre- 
vented or that avy one wishing to enter is 
asked what his business is. 


Coming to section 3 (18) (b), we find that a 
“public street” means “any street over which 
the public has a right of way.” Mr. Petman 
contends that the public'has a right of way 
over the roadway in question -and in 
support of his eontention has cited inter alia 
the following authorities. 


Rana Ganpat Singh v. Kangra Valley Slate 
Company (1). In this case it was keld that the 
principles of the English Law regarding the 
presumed dedication of a road to the public, 
arising from user of such road by the public, 
being founded on reason and commonsense 
and conducive to public convenience, are 
applicable to India. Further, that the 
user of a road by the public openly and as of 
right is sufficient, apart from the law 
laid’ down in the Limitation Act, 1877, 
section 26, to raise a presumption of its 
dedication to their use, though such presump- 
tion might be rebutted by evidence of the 
owner’s intention that the publie should 
only have a permissive use. At page ve of 
the Record the dictum of Chamber, J., in 
Woodyer v. Hadden (2) was quoted as 
follows:— No particular time is necessary for 
evidence of a dedication:..,if the act of dedica- 
tion be unequivocal, it may take place imme- 
diately: for instance, if a man builds a 
double row of houses opening into an ancient 
street at each end, making a street, and sells 


(1) 62 P: R. 1898. 
` (27 5 Taunt 125; 14 R.R. 106; 128 E. R. 634. 


or lets the houses, that is instantly a high. - 
way.” We consider this quotation to be very . 
much in point in the present case. Here 
the predecessors of the Nawabs built a 
market of shops with an open space lying 
between the shops, this open space’ opening 
into thoroughfares at various points.. They. 
then let the ‘shops to grain-dealers and the” 
presumption certainly is tlfat they intended 
the members of the public to make use of the 
space left vacant asa highway. According- 
ly we find that the vacant space has ever 
since been used by all members of the public 
who come in to buy and sell grain and by 
carts bringing in grain, without interruption 
of any kind whatsoever. 

In Anderson v. Juggodumba Dabi (3) the 
English presumption in regard to dedication 
from user was held to govern a case from 
the mofussil in Bengal, 


The next case quoted by Mr. Petman 
is Mumcipal Commissioner of. Bombay v. 
Mathurabai (4). The question here was, whe- 
ther a certain proposed road was a “street” 
within the meaning of -the City of Bombay 
Municipal Act. The decision in that case 
turned chiefly upon the- meaning of the word 

“street” and the definitions given by, certain 
eminent jurists were referred to at pages 567. 
and 568 and it was held that the proposed 
road would constitute, a street within the 
meaning of the Act, 


Mannada Mudali v, Nallayya Goundan (5). 
Here it was held that continued user by the 
public of a Way raises a presumption that 
that way belongs to the public, and that it has 
been dedicated by the owner for the public 
use. 


Vibudapriya Thirthaswamt v. Esoof-Sahib(6). 
Here again it was held that dedication must 
be presumed from the user by the public of a 
thoroughfare as a highway. Where there 
has been a general user by the public, a 
dedication without reservation would be 
presumed, if that was possible, and the 
burden of proving any reservation would be 


(8) 60. L. R. 282. 
(4) 30 B. 558; 8 Bom: L., R. 457; 4s Or. Lr J: 23. 
(5) 4 Ind. Cas. 870; 32 M. 527; 6M. L. T. 285; 19 


- M. L. J. 467. 


(6) 8 Ind. Cas. 175; 20 M. L. J, 879; (1910) M. WIN. 
719; 35 M. 28; 9 M. L. T. 44, 
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on the party contending forit. One of Mr. 
Shafi’s arguments may conveniently be dis- 
posed of at this point. He urges that the 
only members of the public who were 
allowed to use the way were those who 
wanted to buy or sell grain in the market 
or had some other business there. According to 
the principle enunciated in Vibudapriya Thir- 
thaswamt v. Esoof Sahib (6), the onus was 
on the plaintiffs to show that the dedication 
was limited to a particular class of persons. 
We cannot find anything in the evidence to 
support the view that in the present case the 
dedication was a limited one and that there 
“was any reservation by the predecessors of 
the Nawabs, and that only those persons 
who had business in the mandi were allowed 
into it. 

Chairman of the Howrah Municipality v. 
Khetra Krishna Mitter (7), where it is stated 
that an implied dedication arises by operation 
of law from the acts of the owner and is 
really founded upon the principle of estoppel; 
it proceeds not upon the principle thata 
grant has actually been made, but ‘rather on 
the principle that the owner, having allowed 
the public to enjoy the user for any particular 
purpose, is estopped from denying the right 
of the public to the enjoyment of such user. 

Mr. Shaf, on behalf of the plaintiffs-respond- 
ents, referred to Kalidas v. Municipality of 
Dhandhuka (8), Ahmedabad Municipality v. 
Manilal Udenath (9) and Shum Soonder 
Bhuttacharjee v. Monee Ram Doss(10). In the 
case of Kalidas v, Municipality of Dhandhuka 
(8) it was held that such limited access 
by the public as was there proved was 
not sufficient to show that the court in ques- 
tion ceased to be private property, and was 
converted into a street vesting in the 
Municipality. That case was distinguished 
in Municipal Oommissioner of Bombay v. 
Mathurabat (4) and it was pointed out that 
in the ruling in question no reference was 
made to the definition of ‘street’ in the Bombay 
District Municipal Act. On the same page 
the High Court distinguished Ahmedabad 
Municipality v. Manilal Udenath (9). The 


(7) 33 C. 1290 at p. 1296; 100. W. N. 1044, 4 O. 
L. J. 343. . 

(8) 6. B. 686. 

(9) 20 B. 146. 

(10) 25 W. R. 288. 


facts in both those cases are distinguishable 
from those in the present one and we do not 
think that they help the respondents in any 
way. 

In the case cf Soonder Bhuttacharjee v. Monee 
Ram Doss (10) the facts also were quite differ- 
ent. There it was found, on the evidence, that 
the residents of two or three neighbouring 
villages used'a certain road for the passage of 
themselves and cattle, but it was also found 
that the road was solely used by men of 
those particular villages, and thatthe resi- 
dents of other villages had no right and as a 
matter of fact were not allowed to use it. 
It was, therefore, held that the road being 
used by only one section of the com- 
munity was nota public one. We have no 
quarrel with the decision in that case, but it 
is obviously of no assistance to the plaintiffs 
in the present case. 

Now, having regard to the authorities, and 
viewing the matter from » commonsense 
point of view, there can, in our opinion, be no 
doubt that there has been an implied dedica- 
tion to the public ofa roadway in Nawab Ganj. 
We think this inference clearly follows from 
the fact that the Nawabs’ predecessors built 
these shops and established a grain market, 
with an open space lying between them, 
which open space or part of ib was obviously 
meant to be used by carts bringing in grain 
and by members of the general publie who 
came to buy and sell, and which, morecver, 
opens into public thoroughfares at several 
points and which has all along been used in 
the manner stated without any interruption. 
Several of the exits from the market were, 
no doubt, provided with gates, which used to 
be shut at night for protective purposes only, 
but this, in our opinion, makes no difference, 
and does not show that the plaintiffs’ pre- 
decessors reserved to themselves the right of 
closing the market at their pleasure. The 
road now made by the Municipal Committee 
is ten feet wide and it is not urged that this 
is an unreasonable width, 

We hold then that there has been a 
dedication of this road to the public and we 
accept the appeal and setting aside the order 
of the lower Appellate Court, dismiss 
plaintiffs’ claim with costs in both Courts, 

(The Court dismissed the plaintiffs’ cross- 
objections on the merits]. 

Appeal accepted; Cross-objections dismissed. 
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ALLAHABAD HIGH COURT. 
Seconp Civit Aprear No. 212 or 1915. 
June 9, 1916. 

Present: —Mr. Justice Walsh and 
Mr. Justice Sundar Lal. 

Babu SARJU PARSHAD AND anotuzr— 
PLAINTIPES ~ APPELLANTS 
TETSUS 
Mahant UMANPATGIR AND ANOTHER—- 


Derenpants— RESPONDENTS. 

Practice—Party in default--Court, duty of— 
Discretion 

When a party is in default, either through failure 
of the Court officials to serve notice or from some 
neglect to pay the necessary process-fees, the ques- 
tion whether he should be denied a hearing or 
should be allowed an adjournment, is a question 
which’ must be judicially determined upon proper 
materials i.e., upon evidence and for reasons to be given 
by the Judge who decides to deny him a hearing, so 
that such reasons may be reviewed, if necessary, by 
a higher tribunal, inasmuch as it amounts in substance 
to a final order and isin fact a judicial act requiring 
as much caro, circumspection and judicial discretion 
as any other judicial act. [p. 466, cols. 1. & 2.] 

The practice of lower Courts commented upon. 


Second appeal from the decision of the 
District Judge, Ghazipur, dated the 3rd 
November 1914, 

FACTS of the case material for the report 
are briefly as follows:— 


The plaintiffs-appellants instituted a suit 
onthe 9th December 1912, on the basis of 
their account books against Debi Dayal, 
respondent No. 2, and obtained a decree 
against himand the assets of one Natha 
on the 28th February 1913. On the 3lst 
October 1912, 7.¢.,, about six weeks before 
the institution of the appellants’ suit, Debi 
Dayal executed a sale-deed in favour of 
Umanpatgir (defendant-respondent No, 1) 
and a supplementary sale-deed on the 9th 
December 1912 in respect of the property in 
suit. Onthe plaintiffs’ applying for the 
attachment of the same, the Sub-Registrar 
reported that it was no longer the property of 
the defendant Debi Dayal. The execution 
proceedings were consequently struck off, 
The plaintiffs thereupon brought this suit, out 
of which this appeal has arisen, for a declara- 
tion that the two sale-deeds were fictitious 
and without consideration. The Subordinate 
Judge dismissed the suit. The plaintiffs 
appealed to the District Judge making both 
the defendants parties to the appeal. The 
defendant No. 1 was served with a notice 
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of the appeal but the dèfendant No. 2 was 
not. No process-fee was paid within the 
time allowed by the Covrt for the issue of 
fresh notice, and onthe date fixed for the 
hearing of the appeal, on the application by 
the appellant for an adjournment, it was 
urged by the defendant, who was contesting 
the appeal, that the appellants were not 
entitled to have the case adjourned. The 
plaintiffs-appellants then applied to have the 
name of thedefendant No. 2 removed from 
the array of parties, and this was done. It 
was then urged by the defendant No. 1 that 
the appeal must fail, on the ground that the 
sale-deed had been held tobe valid as against’ 
the defendant No.2 and that decision had 
become final. The learned District Judge 
gave effect to the plea and dismissed the 
appeal. 

Plaintiffs came to the High Court in 
second apreal. i 

The Hon’ble Dr. Tej Bahadur Sapru, for 
the Appellants.— The learned District Judge 
forced us to remove the name of Debi Dayal 
from the array of parties. Even if we did 
not pay the necessary process fee within time, 
he should have granted an adjournment. We 
put in an application for adjournment and it 
was rejected by the Judge, and he gives no 
reasons for rejecting it. The Judge should 
have given reasons, and very good reasons, 
before he rejected our application for an 
adjournment. I concede that it is dis- 
cretionary, but the discretion should have 
been judicially exercised. Moreover, it was 
not our fault thatthe notice was notserved upon 
Debi Dayal. It will be noted that the address 
of Debi Dayal as given by us was the same 
as given by Debi Dayal himself in the sale- 
deed. The peon’s report . to the effect 
that there was no person of the name 
of Debi Dayal living in that village was a 
false report and probably written at the 
instigation of Debi Dayal himself. 

Counsel was stopped 

Mr. M. L. Agarwala (with him Mr. Sital 
Prasad Ghosh), for Respondent No. 1 
(respondent No. 2 being unrepresented and 
absent).—The claim of the plaintiffs-appel: 
lants is solely against Debi Dayal. Rightly or 
wrongly, there is a desree of the Subordinate 
Judge that the property in suit does not 
belong to Debi Dayaland that decree has 
become final. < 
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[Watsu, Ji—It was forced upon the 
plaintiffs by the most unreasonable refusal 
of the lower Court togrant time. The duty 
of the Court isto help a party in obtaining 
justice and not to put impediments in his 
way. 

I sibmit that there was gross negligence 
on the part of the appellants in not paying 
the process-fee within the time fixed by the 
Court or even afterwards. 

[Warss, J—There were other modes of 
punishing them, the Court could have ordered 
the neglectful party to pay costs. It is the 
duty of the Court to hearappeals and decide 
them on the merits and not toseek an 
opportunity to strike them off. The Judge 
knew thoroughly well when he granted the 
second application that objection would next 
be taken that the appeal could not go on. | 

There was no reason to putin an applica- 
tion to strike off Debi Dayal’s name. The 
application was-deliberate and the party which 
put in the application must take the con- 
sequences. 

[Sunpar Lat, J.—Even if Debi Dayal’s 
name was struck off in the lower Court, could 
we not deal with his case here since he was 
made a party to the second appeal? | 

I submit that inasmuch as there was no 
order of the Jower Court in favour of Debi 
Dayal against the appellants the case against 
him cannot be heard here. He should not 
have been made a party to this second appeal. 

[Watss, J.—I think the Court did not act 
properly in refusing their application for 
adjournment. Ina case like this the Court 
should have given reasons, and very good 
reasons, for not granting time.] 

The application was refused because the 
process-fee was not paid within the time 
fixed by the Co rt: Civil Procedure Code, 
Order XLI, rule 18. 


Tn any case we are entitled to our costs 
up to this day irrespective of the results of 
the suit. 

The Hon’ble Dr. Tej Bahadur Sapru, for the 
respondents, said that he wonld submit to 
their Lordships’ order as regards costs 

JUDGMENT. 


Warsa, J—Mr. Agarwala has done his 
best as he always does, and has pat every 
possible argument on behalf of his client in 
defence of the order which has been passed by 
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the Court below. In spite of everything 
which he has said, this is one of the most 
striking examples which has come to my 
notice, during the short time that L have 
been here, of the methods which are from 
time to time adopted by the lower Appellate 
Courts to shut the door and to refuse to hear 
appeals when itis their duty to admit and 
hear them. Anybody studying the history of 
the attempts of the appellant in the lower Ap- 
pellate Court in this case to get his appeal - 
heard and decided and of the way in which 
those attempts were dealt with by the lower 
Appellate Court might well pause and think 
that the administration of Law under the rules 
of procedure wasa mere game of hide and 
seek. It is true that justice cannot be 
administered in Courts of Law withont strict 
and technical rules of practice and procedure. 
it is equally true that parties who come for 
a hearing must do their best to comply with 
those rules of practice and procedure, other- 
wise business cannot be conducted on 
orderly linesat all. But life is full of accidents 
and mistakes occur, as is often said, in the best 
regulated families and I think that there is 
no civilized Court in the world in which 
it is not the recognized principle, where 
slips, mistakes, delays, and failure to 
comply with rules have occurred, to remedy 
such slips and mistakes if they are remediable, 
in order to arriye at a decision on the 
real dispute between the parties and if it 
is possible to punish the person who has 
been guilty of such mistakes in such a 
way as to remove any sense of grievance 
or injustice from the mind of the opposite 
party. 1 have had occasion more than once 
to call the attention of the lower Courts 
to the principles which have rightly guided 
the Courts in England now at least for two 
generations in dealing with matters of this 
kind, and to the principles which, I 
believe, prevail in the several High Courts 
of India and which certainly ought to 
prevail in any Court which seeks to 
administer justice. 


Now the facts in this particular case are 
as follows. A suit was brought against 
two defendants Nos. 1 and 2 for a 
fraudulent sale,-that is to say, the allegation 
was that they had dishonestly entered into 
a tran action with the express purpose of 
depriving the plaintiff of his rights. Now 
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in an Appellate Court it is undesirable to 
make any observation about any allegation 
of that sort which still remains to be 
decided. At the present moment it has 
been decided by the Court of first instance 
adversely to the plaintiff, but tha law 
gives the plaintiff a right to have his 
case on issues both of fact and of law, 
which are involved in the suit, re-heard 
and re-determined by the lower Appellate 
‘ Court. In this case in order to enable that 
re-hearing to take place it was necessary 
for the plaintiff to serve defendant No. 2 
as wellas No.1. He failed to do so. That 
he made an effort nobody denies, and the 
reasonable presumption from the effort that 
he made, is that he had a bona fide intention 
to bring defendant No. 2, if he could, before 
the Court, and have his case against him 
heard and decided. Everybody knows much 
better tban I know the many reasons 
ewhich may exist for failure of service. One 
knows the machinery which is adopted 
and the way in which notices are constantly 
served either insufficiently or at wrong 
places, or not served at all and in either 
of those cases they are matters for which 
“the Court or af least the Court officials 
are responsible certainly, not the party. 
Where an act for which the party is not 
responsible has led to non-service, it is 
his duty to obtain extension of time. In 
this particular case for some reason or 
other, although some extension of time had 
been given to him to pay process-fee to 
enable the Court to sèrve defendant No. 2, 
he had failed to comply with that provision. 
Whether it was done owing to’ absence on 
business or to delay on his part or to an 
oversight on the part of his Pleader nobody 
has the slightest idea. The lower Court 
has not condescended to arrive at any 
finding upon the question at all. To my 
mind when a party is in default either 
through failure of the Court officials to 
serve notice or from some neglect to pay 
the necessary process-fees, the question 
whether he should be denied a hearing 
or should be allowed an adjournment isa 
question which must be judicially determined 
- upon proper materials, t.e., upon evidence and 
for reasons’ to be given by the Judge who 
decides to deny him a hearing, so that 
such reasons may be reviewed, if necessary, 
by. a higher tribunal. It amounts in 
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substance to a final order, it is in facta 
judicial act, and to my mind jit requires 
as much care, cireumspection and judicial 
discretion as any other judicial act. It 
is not the first time that a case of this 
nature has come to my notice, and what 
I feel so strongly about it is that the 
right of an adjournment was denied to 
the appellant on the sole ground that he 
was unable to effect service on defendant 
No. 2, and this was done without any 
judicial determination of fhe question at 
all. To my mind that was wrong, and 
no attempt has been made on behalf of 
the respondent to justify it or to suggest 
that any grounds existed for believing that 
the plaintiff-appellant was not asking for 
the adjournment perfectly bona fide. That 
mistake was an unfortunate one. It was 
a mistake of the Court and a mistake 
which in my view is much too frequent 
and which the inferior Courts will do weil 
to guard themselves against. The result 
was that the plaintiff’s Pleader was in a 
very considerable difficulty. I will not 
discuss here the alternatives open to him, 
but the net result was that, as things 
stood, he could not get his appeal heard 
and decided against one of the parties to 
the contract which he was attackihg and 
to. the appeal which he was asserting. He 
ultimately took the course which has been 
described as a mistake. In the result it 
has turned out to have been a very 
unfortunate course to take. Iam not myself 
prepared to describe if as a mistake. I 
think it was a genuine attempt to get out 
of a difficulty which was really the result 
action itself, and at the 
highest it was a mere error of judgment 
arrived at undoubtedly upon the spur of 
the moment for which very little blame, 
if any, can be attached. Of course if it had 
been a deliberate and voluntary decision 
on the part of the Pleader the whole 
aspect of the case changes. But it was 
not so: it wasa decision thrust upon him 
by the emergencies of the moment and I 
am surprised that the Court should, without 
warning him, dismiss the appeal for that 
sole ground alone. That, however, is what 
happened. The application having apparently 
been settled, the name of defendant No. 2 
having been struck off as a party to the 
appeal, the Court below found that the 
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defect was fatal to the appeal and went 
on to, hold that there was a final decree 
that the sale-deed was valid and bona fide. 
I should not be disposed to award any 
costs to the respondents in this matter at 
all unless they eventually succeed in the 
cause before the lower Appellate Court, but 
as my learned brother takes another view £ 
agree in ordering that the respondents here 
should get the costs of this appeal. I 
would, therefore, allow the appeal and 
remand the case to the lower Appellate 
Court. 

Sonvar Lat, J.—I agree with the order 
proposed and my reasons for doing so as 
shortly stated are these. The plaintiff in 
this case is a decree-holder. He had 
brought a suit on the 9th of December 
1912 for recovery of a certain sum of 
money due to him, for, which he obtained 
a decree on the 28th of February 19138. 
Shortly before the suit the judgment- 
debtor seems to have transferred certain 
property to his spiritual adviser for a 

“sum of money set forth in the sale-deed. 
The plaintiff in this case brought a suit 
to obtain a declaration that the said sale 
and a supplementary sale executed on the 
date the former suit was filed were 
fraudulent, without consideration and null 
and void. On trial the Court of first in- 
stance came to the conclusion that the 
transaction was bona fide and for 
consideration. The plaintiff preferred an 
appeal against the said decree in the Court 
~below making the transferee and the trans- 
feror both parties to it. The trausferee 
had been duly served and appeared in the 
Court below. The address of the transferor 
given in tbe memorandum of appeal was the 
correct address and the address on which 
he was served in the Court of first instance, 
but in this particular case the peon sent 
it back with the report that no man of 
that name was to be found. On the report 
coming back the Court granted a week’s 
time for payment of process-fees. This 
fee was not paid. The Court was not in- 
clined to give any further indulgence and 
under those circumstances the plaintiff's 
Pleader made an application to strike off 
the name of the transferor from the array. 
of parties to his appeal. This, in my opi- 
nion, was a mistake on the part of the 
plaintif’s Pleader, the transferor was 2 
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necessary party to the appeal and he should 
have insisted upon the appeal proceeding 
against both. However,’ under a mistake 
he applied for the name of the transferor 
being struck off. The Court allowed him 
to do so and sometime afterwards in 
November it rejected the appeal, on the 
ground that the appeal could not be heard 
because the transferor was a necessary party. 
Dr. Tej Bahadur Sapru has appealed, In 
this case the circumstances clearly show 
that unless some indulgence was shown by 
the Court to the plaintiff by granting him 
further time and allowing the mistake to 
be corrected, the appeal was bound to be dis- 
missed. Pleaders like all other human beings 
are at times liable to err, and in this case the 
Pleader in perfect good faith, believing that 
the vendor was not a necessary party, faced 
as he was by the reluctance of the Court 
to grant him any further time, made the 
application. The Court apparently then did 
not think that he was a necessary party 
and granted the application. Dr. Tej 
Bahadur’s client is not entitled as a matter 
of law to any indulgence but the Court 
may, in the interests of justice, allow the 
mistake to be rectified. I have no objec- 
tion to permitting the mistake to be recti- 
fied by the addition of the transferor iù 
the Court below amongst the respondents 
and as it will enable that Court to do jus- 
tice between the parties, I concur with the 
order proposed but as, in my opinion, the 
fault lay in the plaintiff’s application to 
strike out the name of the transferor, 
Mr. Agarwala is entitled to his costs ofthe 
appeal. I would also allow the appeal and 
remand the case. 

By tae Court. -The appeal is allowed, 
the decree of the lower Appellate Court is 
set aside and the case sent back to it with 
directions to re-admit the appeal upon its 
file of pending appeals, to add the name 
of the transferor in the array of respond- 
ents, to give the  plaintiff-appellant a 
reasonable time to serve the transferor with 
notice of his appeal and then hear the 
appeal on the merits and decide it according 
to law. Under the circumstances of the case 
the appellant must pay the costs of this 
appeal, which will include Counsel’s fee in 
this Court on the higher scale. 

Appeal allowed ; Case remanded, 
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ABDUL GANI V, RAJA RAN, 
PATNA Hau COURT. 
FULL BENCH. 


Fiasr Civic Apeeat No, 384 or 1914, 
May 4, 1916, 

Present: —Sir Edward Chamier, Kr., Chief 
Justice, Mr. Justice Sharfuddin and 
Mr. Justice Atkinson. 

Haj ABDUL GANI— JUDGMENT-DEBTOR— 
APPELLANT 
versus 
RAJA RAM AND OTHERS, MINORS, THROUGH 
THEIR MOTBER AND GUARDIAN Musammat 
NARAYAN KOBR— DECREB-HOLDERS— 


RESPONDENTS. 
Civil Procedure Code (Act F of 1008), O. XXI, r. 95 
— Order delivering possession to decree-holder auction- 
purchaser—Appeal. 
No appeal lies against an order ander Order XXI, 
rule 95, delivering possession to the decree- holder 
auction-purchaser. ie 469, col. 2.7 


First appeal from an order of the Subordi- 
nate Judge, Mozaffarpore, dated the 6th 
June 1914, 

Messrs, Mahomed Mustefa Khan and Kai s- 
mati, for the Appellant. 

Dr. Dwarka Nath Mitter (with him Messrs. 
Sailendra Nath Palit and Baikuntha Noth 
Mitter), for the Respondents. 

JUDGMENT. 

Cuamtus, O. Ji—Madhab Prasad father 
of the respondents obtained a decree for 
‘monty against the appellant, in execution 
of which he caused certain property of the 
appellant to be sold. By leave of the Court 
he purchased it himself. He succeeded in 
obtaining possession of part of the property, 
but in respect of the remainder he was 
obstructed by the appellant who contended 
that it was not part of the property sold. 
-Madhab Prasad died soon afterwards and 
bis sons, the present respondents, applied 
to the Court under Order XXI, rule 5, 
to place them in possession of the disputed 
property. The Court allowed the applica- 
tion. Hence this appeal. The respondents 
contend that no appeal lies. 

The question thus raised is one on which 
there has been much conflict of judicial 
opinion during the last 30 years or more. 

Some Judges have taken the view that 
an order under section 815 of the Code 
of Civil Procedure, 1882, or Order XXI, 
rule 93, of the present Code disposes ofa 
question “relating to the execution, discharge 
or satisfaction of the decree” within the 
meaning of ecction 244 of the Code of 1882, 
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or section 47 of tbe present Code, and that 
where the question arises between the 
judgment-debtor and an auction-purchaser, 
who was originally plaintiff in the suit, 
it is a question “arising between the 
parties to the suit” within the meaning of 
section 244 of the Code of 1882, or section 
47 of the present Code, and the decision 
is consequently a decree within the meaning 
of section 2 of either Code ard is appealable 
as such. 

Other Judges have held that an appeal 
does not lie, either because the question is 
not one ‘relating to the execution, discharge 
or satisfaction of the decree” or because the 
question does not arise between the judgment- 
debtor and the decree-holder as such but 
between the judgment-debtor and the auction- 
purchaser as such. 

In the Allahabad High Court after: many 
contlisting decisions the question was referred 
toa Full Bench of five Judges with the 
result that three Judges held that an 
appeal did not lie, and the Chief Justice and 
Knox, J., held that an appeal did lie, Musam- 
mat Bhagwati v. Banwari Lal (1). 

In the Bombay High Court it has been 
held that an appeal does lie, Sadashiv Mahadu 
Dhole v. Narayan Vithal Mawal (2). 

In the Madras High Court it is now settled 
by a long course of decisions that an 
appeal does lie in such a case, but in two 
cases the Judges have expressed great doubt 
as to the correctness of those decisicns [see 
Kattayat Pathumayt vy. Raman Menon (3) and 
Sandhu Taraganar v. Hussain Sahib (4) ]. 7 

In the Calcutta High Court it has been 
held in three cases that an appeal does 
lie in such a case [see Madhusudan Das 
v. Gobinda Pria Chowdhurant (5) decided 
without reference to the reported cases on 
the subject, Ram Narian Sahoo v. Bandi 
Pershad (6) and Hari Charan Dutt v. Mon 
Mvuhan Nandy (7)\. The case of sSariatoolla 
Molla y. Raj Kumar Roy (8), which was 


(1) 1 Ind. Cas. 416; 31 A. 82;6 A. L. J. 71; 5 M. L. 
T. 185. 

(2) 11 Ind. Cas. 987; 35 B. 452; 13 Bom. L. R. 661 

(3) 26 M. 740; 13 M. L. J. 287. 

(4) 28 M. 87; 14 M. L. J. 474, 

(5) 27 C. 34; 40. W. N. 417. 

(6) 31 C. 737. 

(7) 20 Iud. Cas. 874; 18 C. W. N. 27. 

(8) 27 C. 709; 4 C. W. N. 681. 
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referred to, d3ils with a different question bat 
language was used in the judgment which 
supports the view that an appeal does lie in 
such a case. 

In the same Court it has been held in 
Seven cases, either expressly or impliedly, 
that an appeal does not lie [see Seru Mohun 
Bania v. Bhagoban Din Pandey (9); Iswar 
Pershad Gurgo v. Jai Narain Girt (10); 
Appeal No. 207 of 1884 decided on July 20th 
1885, unreported; Kishori Mohun Roy Ohw- 
dhry v. Ohunder Nath Pal (11); Bhimal Das v. 
Musammat Ganesha Koer (12); Mahomed Mosraf 
v. Habil Mia (13) and Sastbhusan Mookerjee 
v. Radhanath Bose (14), where all the 
authorities are reviewed, and the decision in 
Bhimal Das v. Musammat Ganesha Koer (12) 
has been expressly approved in Bujha Roy v. 
Ram Kumar Pershad (15) and Jagarnath 
Marwari v. Kartick Nath Pandey (16)}, 

Much atress was laid upon the decision 
of their Lordships of the Privy Council in 
Prosuwna Kumar Sanyal v. Kali Das Sanyal 
(17), but that case. in no way affects the 
question which we have to decide and an 
order of the kind there in question is under 
the present Code of Civil Procedure appeal- 
able as an order and not as a decree 
[sea Order XXI, rule 90 and Order XLIII, 
rule 1 (}. 

Nor does the decision in Manickka Odayan 
v. Raja Gopala Pillai (19), which has been 
cited, affect the present question, for that was 
a case under section 310A of the Code of 
1882. The question whether an appeal lies 
against an order under that section or Order 
XXI, rule 89, of the present Code depends upon 
other considerations [see Mahomed Akbar 
Zamon Khan v. Sakhdeo Pande (19).1 


Lam strongly of opinion that this Court 
should not without very good reason depart 
from a long course of decisions in the 


(9) 90. 602. 

(10) 12 ©. 169. 

(11) 14 C. 644. 

(12) 1 C. W. N. 658, 

(18) 60. L. J. 749, 

(14) 25 Ind. Cas. 267; 19 ©. W. N. 835; 20 C. D. J. 
433 

(15) 26 0. 529; 3 O. W N. 374. 

(16) 70. D. J. 436, 

(17) 19 C. 663 (P. C.); 19 I. A. 166: 6 Sar. P, C. 209, 

(18) 80 ML. 507; 2 M. L. T. 347; 17 M. L. J. 291, 

(:9) 10 Ind. Cas. òl; 13 ©. L. J. 467. 
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Calcutta High Court. I consider that the 
cases which I have referred to show that 
the balance of opinion in the Calcutta 
Court has been since 1888 so strongly in 
favour of the view thatan appeal does not 
lie in such a case, that we ought to follow 
itas if it were a settled cursus curiæ. Todo 
otherwise would cause great and unnecessary 
confusion. I would accordingly dismiss this 
appeal but under the circumstances make no 
order as to costs. 

SAARFUDDIN, J.—I agree. 

ATKINSON, J.—I agree. 

Br tHe Court.—The order of the Court is 
that the appeal is dismissed, There will be 
no order as ta costs, 


Appeal d ismissed. 


LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Oivi Appeat No. 105 
or 1915. 
March 3, 1916. 
Present:—Mr. Justice Maung Kin. 
M. R. R. M. FIRM— PLAINTIFF —APPELLANT 


versus 
U ZAN AND OTAERS—DEFENDANTS— 
RESPONDENTS. 


Civil Procedure Code (Act Y of 1908), O. XXI, rr. 
46, 64, 79— Attachment and sale of debt—Procedure. 

A debt can be sold under Order XXI, rule 64, 
Civil Procedure Code, and delivery made in the 
manner prescribed in rule 79. [p. 470, col. 2.] 

It is only when the garnishee or third paris 
admits the debt that payment can be ordered to 
be made tothe judgment-debtor, and if the former 
denies the debt, it is open to the judgment-debtor to 
have it sold or to apply for the appointment of a 
receiver with power to sue the garnishee for the 
recovery of the debt from him. [p. 470, col. 2.1 

Natchappa Chetty v. Mohamed Jan, 8 Bur. Ta R. 91; 
Toolsa Goolal v. John Antone, 11 B. 448, followed. 

Mr. S., M. Bose, for the Appellant. 


Mr. Halkar, for the Respondents. 
JUDGMENT.—The facts which are 


material to the point raised in this appenl 
are the following as stated in the judgment of 
the Township Judge:— 

“The plaintiff M. R. R. M. Chetty obtained 
a decree fer Ra, 190 against Manng Po Nyein 
and Ma Pu in Suit No. 238 of 19112. In exe. 
cuticn of the decree they caused the attach- 
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ment by prohibitory order in Execution Case 
No. 377 of 1918 of the rent of 325 baskets of 
paddy inthe hand of Maung Tha Dum and 
Ma Paw as the rent of land due to their judg- 
ment-debtors Maung Po Nyein and Ma Pu. 
* * * A proclamation for sale was issued 
and the paddy sold as debt payable to the 
judgment-debtors.. The plaintiff purchased 
the paddy with the permission of the Court. 

“The plaintiffs now sue the defendants for 
the recovery of 325 baskets of paddy or the 
value Rs. 375-12-0 at Rs. 115 per 100 bas- 
kets, alleging that the defendants Maung Tha 
Dun and Ma Pu transferred the paddy to the 
defendants U Zan and Ma Hman while it was 
under attachment and that by the defendants’ 
unlawfnl action the plaintiffs have been de- 
prived of the paddy. . 

“The defendants assert that the paddy was 
due to the defendants U Zan and Ma Hman 
by the defendants Maung Tha Dun and Ma 
Paw towards a piece of land which was de- 
livered by Manng Po Nyein, that the land 
together with the crops thereon was sold by 
the Sub-Divisional Courtin Execution Case 
No. 106 of 1912, that the defendants U Zan 
and Ma Hman became the purchasers and 
that Maung Po Nyeinand Ma Pu had no 
right, title and interest in the paddy.” 

The above facts are asset out in the 
pleadings, both of which are in English. 

The Township Judge framed the following 
issue: 

“Whether the paddy in suit belongs to 
Maung Po Nyein and Ma Pu or not ? 

and. passed a decree against all the defend- 
ants for 227 baskets of paddy or the value, 
Rs. 261-0-9. 

“The defendants appealed to the District 
Court and that Court allowed the appeal for 
the following reasons:— The attachment was 
py prohibitory order under rule 46. And the 
next step after a probibitory order under rule 


46 is not a sale, but an order to pay the debts, 


into Court instead of to the person to whom 
jt is due. There can be no sale of a debt. 
There must be actual property to be sold. 
In this case there was none and, therefore, 
the sale was pull and void, because there was 
nothing to sell”. 

An application was next made to the Dis- 
trict Court to review its judgment, inter alra, 
‘upon the following grounds;— 
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“That this Court erred in law in holding 
that a debt could not be sold but should have 
held that under rule 64 the debt was rightly 
sold and that the purchaser was entitled to 
realise the debt from the debtors”. 

Upon this ground the Court remarked as 
follows:— 

“It is true that I was in error in saying- 
that a debt could not be sold. It could be 
sold under rule 64 of Order XXI and de- 
livery made in the manner prescribed in Order 
XXI, rule 79. This would put the plaintiff 
in the shoes of Maung Po Nyein and Ma Pu 
as regards the debt alleged to be due by 
Maung Tha Dun and Ma Paw to Po Nyein 
and Ma Pu. And if the debtors did not pay 
the plaintiff, he conld sue them”, 


This is in accord with the ruling of Birks, 

J., in Natchappa Chetty v. Mohamed Jan (1), 
where it was held, following Toolsa Goolal v. 
John Antone (2), that itis only when the 
“garnishee or third party admits the debt that 
payment can be ordered to be made to the 
judgment-debtor and that if he denies the 
debt, it is open to the judgment-ereditor to 
have it sold or to apply for the appointment 
of a receiver with power to sue the garnishee 
for the recovery of the debt from him. 

But the learned District Judge proceeded 
to construe the plaint strictly and said that 
what was sold was the paddy, and what the 
plaintiffs were suing for was paddy and that 
the plaintiffs did not profess to have bought a 
debt; further that he could not have bought 
paddy, because there was none to sell. The 
learned Judge then went on to say, ‘Although, 
therefore, I was in error in saying that a debt 
could not be sold, the mistake does not 
affect the merits of the case and I see no 
reason to alter my original order.” 


This is a narrow view to take of the nature 
of the case. The plaintifi’s case had all along 
been understood by both sides and the Town- 
ship Judge and also, I fear, by the District 
Judge at the hearing of the appeal to be 
that they had bought a debt and that they 
were suing torecever the debi. The mis- 
statements which appear in the plaint are due 
to the language difficulty of the Pleaders, and 
T think it wrong at the stage of the review 


(1) 8 Bur. L. R. 91. 
(2) 11 B. 448. 
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proceedings to construe the language used in 
the proceedings so strictly as has been done, 
without ‘reference to what the parties and 
everybody concerned had understood was the 
case. 

On reference tothe proclamation I find 


the thing to be sold described in these words: 
Om * * %* * * * % 


* od * * * + * Ka 


If this description was literally translated 
it would be this;—-The paddy in the hands 
of Maung Tha Dun and Ma Paw, namely, 
315 baskets, is to be sold. This paddy is due 
from Maung Tha Dun and Ma Paw as rent of 
paddy land belonging to Maung Po Nyein and 
Ma Pu. 

Read and construed as a whole and in the 
light of the surrounding circumstances, what 
was sold was the rent payable in paddy by 
Maung Tha Dun and Ma Paw. And when 
the parties and everybody concerned had 
also understood what was attached and sold 
to be such, it would, in my opinion, be unfair 
to the plaintiff to say that “this is not what 
happened at all,” as the learned District 
Judge saya in his judgment. 


I will now proceed to deal with the merits 
of the case. There were two pieces of land, 
namely, holding No. 14 and holding No. 22 in 
respect of which the defendants U Zan and 
Ma Hman obtained a mortgage decree against 
Po Nyein and Ma Pu. Ata sale in pursu- 
ance of the decree U Zanand Ma Hman 
bought the holdings. Subsequently the sale 
of holding No. l4 was set aside by the 
Court. This means Po Nyein and Ma Pu 
must be considered to be the owners of 
the holding until some higher Court has held 
to the contrary. And in Civil Second Appeal 
No, 74 of 1914 of this Court U Zan and Ma 
Hman’s suit, for a declaration that a mort- 
gage decree over holding No. 14 obtained by 
the present appellants in Civil Regular No. 
47 of 1912 of the Sub-Divisional Court 
against Po Nyein and Ma Pu was void, has 
now been dismissed. 


The rent payable in respect of the land 
must be held to be payable to Po Nyein and 
Ma Pu and itis likely under the circum- 
stances that the respondents Mannz Tha Dun 
and Ma Paw had taken a lease of the land 
from U Zan and Ma Hman instead of from 
Po Nyein and Ma Pu. I think the Township 
Judge was right in rejecting the oral evi- 
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dence tendered on behalf of U Zan and Ma 
Hman to show that three years before the 
suit the land was delivered outright to 
them by Po Nyein and Ma Pu inasmuch as 
the evidence is inconsistent with the action 
of U Zan and Ma Hman in suing for a 
mortgage-decree in respect of the property. 

In my judgment the Ist and 2nd defend- 
ants paid the rent to persons who are not 
entitled to it. They owed it to Po Nyein and 
Ma Pu, and the debt was still subsisting 
when it was attached as aforesaid and the Ist 
and 2nd defendants are, therefore, bound to 
pay it to the plaintiffs, Their plea that they 
had paid it to U Zan and Ma Hman cannot 
be held to be good. They paid it to persons 
who were not entitled toit. The person who 
is entitled to it can nevertheless recover it 
from them. 

Having regard to the nature of the case as 
stated above, I must hold that there was no 
cause of action against U Zan and Ma Hman 
at the instance of Po Nyein and Ma Pu, in 
whose place the appellant is now. 


PUNJAB CHIEF COURT. 
Seconp Crv Appeat No. 498 or 1914. 
June I, 1916. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice Le Rossignol. 
HARCHAND SINGH, mrnog, son oF 

SUNDAR SINGH, DECEASED, TEROUGH 
Musammat MALAN HIS MOTHER AND OTHERS— 

DEFENDANTS—APPELLANTS 
versus 
MUNSHI RAM AND ANOTHER —PLAINTIFFS— 
RESPONDENTS. 

Custom — Succession ~ Custom versus Hindu Law— 
Sodhi Khatris of village Samalsar, Tahsil Moga, Feroze- 
pore District- Daughter or nephew. 

In matters of succession the Sodhi Khatiis of 
village Samalsar, Tahsil Moga, Ferozepore District, 
follow Hindu Law and not agricultural custom. [p. 
472, col, 2.] 

Sodhi Kartar Singh v. Sher Singh, 50 P. R. 1895; 
Harvans Singh v. Harnam Singh, 84 P. R. 1898, Civil 
Appeal N 0.60 of 1902, distinguished. 

Harnam Singh v. Musammat Hardevi, 10 Ind. Cas. 
365; 43 P. R. 1911: 86 P. W.R. 191]; 137 P. L. R 1911; 
Sardar Singh v. Mahara) Das, 3 Ind. Cas 603;79 P. R. 
1909; 126 P. L. R. 1903; 127 P. W, R. 1909, referred 

to. 
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Therefore, a daughter and daughter’s son succeed 
to iho ancestral immoveable property of a male 
Sodhi Khatri proprietor of Samalsar in preference to 
his nophews and grandrephews. [p. 472, col. 1.] 

Second appeal from the decree of the Divi- 
sional Judge, Ferozepore Division, dated the 
the 19th December 1913, reversing that of 
the Suborđinate Judge, 2nd class, Ferozepore, 
dated the 24th June 1913, dismissing the 
claim. 


The Hon'ble Pandit Skeo Narain, R. B., 
and Mr, Raushan Lal, for the Appellants. 

The Hon’ble Bakhshi Sohan Lal, R. B ,and 
Bakhshi Tek Chand, for the Respondents. 


JUDGMENT. 

SHADI Lar, J.—The sole question for 
determination in this appeal is whether 
among the Sodhi Khatris of the village 
Samalsar in the Moga Tahsil of the Feroze- 
pore District, the nephew and grand-nephews 
of a male proprietor succeed to his ancestral 
immoveable property to the exclusion of his 
daughter and her son. It is beyond dispute 
that under the Hindu Law the latter would 
inherit the property, and that the onus is on 
the collaterals to prove a custom overriding 
the rule of the personal law in the matter of 
succession, 

The learned Divisional Judge, dissenting 
from the Court of first instance, has found 
against the collatérals, and after listening to 
the arguments advanced by Mr. Raushan Lal 
on their behalf we are of opinion that there 
is nob sufficient evidence on the record to 
warrant a finding in favour of the custom 
set up by them. 

The history of the village shows that these 
Sodhis did not settle with the founders of the 
village, and that Bhup Singh, the grand- 
father of the propositus, was the first person 
to acquire six ploughs of land, nearly one- 
tenth of the village, by purchase from the 
original proprietors.: It appears that the 
parties live by agricultnre mainly, and 
celebrate Karewa marriages, and there is 
some evidence to the. effect that they have 
departed from the strict rules of Hindu Law 
relating to adoption. But these facts are 
wholly insufficient to prove that they have 
discarded their personal Jaw in the matter 
of suecession. Itis their duty to establish 
a custom at variance with that law on the 
exact paint before us, and this they have 
failed to do, One witness deposes that, on 
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the death of Hakim Singh, his house pro- 
perty was inherited by his nephews, in the 
presence of his daughters; but the facts are by 
no means clear, and one instance, even if 
taken at its face value, is too slender a 
foundation to support a finding in favour of 
the custom, 

As regards the decisions of this Court, 
we find that Sodhi Kartar Singh v. Sher Singh 
(1) (Sodhi Khatris of Muktsar Tahsil) was 
based upon definite instances shewing that 
the reversioners could control alienations, 
and related to a family which owned whole 
villages, and that the Full Bench reference 
in Harvans Singh v. Harnam Singh (2) (Sodhi 
Khatris of Zira Tahsil) proceeded upon the 
assumption that the parties followed custom 
and that the only question was whether a 
collateral, in the presence of his father, 
was entitled to sue for a declaration in res- 
pect of an alienation of ancestral property. 
Neither of these cases deals with the 
question of succession, and cannot, therefore, 
be cof any nse to the appellants. The 
unpublished judgment in Civil Appeal No. 60 
of 1902 was the result of a compromise, 
the terms of which were rather unfavourable 
to the reversioners, 

This is all the evidence which has been 
adduced to sapport the plea of custom set up 
by the defendants-appellants. We are clear 
that, even if it stood unrebutted, it would be 
insufficient to discharge the onus. But there 
are two recent judgments of this Court, in 
which the Sodhi Khatris were found to be gov- 
erned by Hindu Law and not by agricultural 
custom. In Harnam Sing’ v. Musammat Har- 
devi (3) (Sodhi Khatris of Tahsil Jagraon) the 
collaterals failed to prove a custom excluding 
daughters from succession to the ancestral 
immoveable property of their father, and in 
Sardar Singh v. Maharaj Das (4) (Sodhi Khatris 
of Tahsil Batala) the allegation as to a custom 
restricting the power of disposition of a male 
proprietor was negatived by this Court. 


Upon an examination of all the facts and 
circumstances we concur with the Divisional 
Judge that the initial presumption in favour 


(1) 50 P. R. 1895. 

(2) 84 P. R. 1898. 

3) O Ind. Cas. 365; 43 P. R. 1911; 86 P. 
1911; 137 P. L. R. 1911, 

(4) 3 Ind, t'as. 603; 79 P. R. 19993, 126 P. L. R. 
1909; 127 P. W. Ry 1909, 
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of the applicability of the personal law has not 
been rebutted. Before concluding we may 
mention that the respondents’ preliminary 
objection that the appeal was barred by 
limitation by reason of the necessary 


certificate not having been filed within the’ 


period of ninety days was overruled by us, 
because we were of opinion that there was 
sufficient cause for not applying for the 
certificate within the prescribed period. 

The appeal fails and is dismissed with costs. 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Srconp Civiu APPEaL No. 529 or 191é. 
July 15, 1916. 
Present:—Mr. Justice Piggott and 
Mr. Justice Lindsay 
Saiyed NAZIR HUSAIN anu anoTHER— 
PLAINTIFFS— APPELLANTS 

g VETSUS 
KANHAYA LAL AND ANOTHER— DEFEND- 
ANTS—RESPONDENTS. |. 

Civil Procedure Code (Act F of 1908), s. 47, O. 
XXI, r. 92, cl. (8)—U. P. Government Rules, rr 30, 32—~ 
Execution before Collector—Suit to set aside sale, main- 
tainability of —Fraud— Suit, if treated as applicalion— 
Remedy. 

In an execution proceeding transferred to a 
Collector under section 68 of the Civil Procedure 
Code, 1908, the property attached was sold at auction 
and purchased by the decree-holder. After the 
confirmation of the sale the judgment-debtors pre- 
sented a petition to the Collector asking that the sale 
should be set aside on the ground, inter alia, that 
the decree-holder had fraudulently kept them in 
ignorance of the pendency of the execution pro- 
ceedings. ‘Ihe objection having been overruled the 
judgment-debtors instead of filing an appeal to the 
Commissioner, as provided by rule 45 of the Rules of 
the Local Government made in this behalf, filed a 
civil suit for the recovery of tie property: 

Held, that the suit was barred by Order XXI, rule 
92, clause (3), of the Civil Proceduro Code or the 
corresponding provisions of clause (3), rule 32, of tho 
Rules made by the Local Govornment. [p. 475, col. 1.] 

Held, also, that the suit could not be treated as 
an application under section 47 of the Civil Procedure 
Code, as the Court in which the snit was instituted 
was not the Court executing the decree at the time 
when the decree was made over to the Collector. [p. 
475, col. 2.] D 

Second appeal from the decision of tbe 
Additional Judge, Meerut, dated the 6th 
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FACTS material for the report appear 
from the judgment. 

Mr. Agha Haider, for the Appellants, 
after stating the facts of the case at length, 
contended that the suit was maintainable 
and the lower Courts had wrongly dismissed 
the suit and referred to Ganga Pershad Sahu 
v. Gopal Singh (1), Sita Ram v. Subhedar 
Kuar (2) and Bhaiaji Thakur v. Jharula Das 
(3). In case it was held that the suit was uot 
maintainable, the suit ought to be treated as an 
application under section 47 of the Civil Pro. 
cedure Code, 1908, 


The Hon’ble Dr. Tej Bahadur Sapru, for 
the Respondents, contended that the argu- 
ment that the sait ought to be treated as an 
application under section 47 would have been 
valid if the Legislature had not provided 
Order XXi, rule 90. Moreover the Court in 
which the snit was instituted was not the 
Court executing the decree at the time when 
the decree was made over to the Collector, 


The question of jurisdiction was involved. 
The application should have been made to 
the Collector. The suit was barred by Order 
KAT, rule 92, clause (3). He referred to 
Viraraghuva Ayyangar v. Venkatacharyar (4), 
Sundara Gopalan v. Venkatavarada Ay,angar 
(5), Durga Kunwar v. Balwant Singh (6), 
Mchendro Narain Chaturaj v. Gopal Mondul 
(7), Ganga Pershad Sahu v. Gopal Singh (1), 

Mr. Agha Haider, in reply.—Order 
XXI, rule 90, covers fraud committed 
in publishing or conducting a sale. If 
frand is quite apart from conducting or 
publishing the sale a suit is maintainable, 
If, of course, the Legislature meant fraud in 
a very wider sense then the judgment-debtor 
has no remedy. The ralings of Vraraghava 
Ayyangar v. Venkatacharyar (4), Sundara 
Gopalan v. Venkatavaradu Ayyangar(5) do not 


apply. This case is quite different. Order 
XXT, rule 92, does not bar the suit The 
Legislature has omitted the words “sneh 


irregularity”, which were in the old Code. 


(1) 11 C. 186; 11 L A. 284; 4 Sar. 572 (B.C), 

(#4) 24 Ind. Cas. 695. 

(3) 24 Ind. Cas. 501; 12 A. L. J. 1176; 16 M. L. 
T. 210; 27 M. L. J. 100; 1 L. W. 649; (1914) M. W. 
N. 636; 16 Bom. L. R. 845; 20 Ù. L. J. 360; 420. 244 
18 C. W. N. 1020 {P. CO). 

(4) 5 M, 217. 

(5) 17 M. 228. 

(6) 23 A. 478; A. W. N. (1901) 175, 

(7) 17 C. 769, 
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The ruling of Durga Kunwar v, BalwantSingh 
- (6), falls short of the allegations contained 
in this suit. In this suit the sale and all other 
proceedings have been conducted secretly. 
JUDGMENT.—This is a second appeal by 
two plaintiffs whose suit has been dismissed 
by both the Courts below. It arises out of the 
following facts, The plaintiffs were judg- 
ment-debtors under a simple money-deéree 
held by the defendants, in execution of 
which decree certain immoveable property 
belonging to the plaintiffs was attached. 
The property being ancestral, the execution 
of the decree was transferred to the Collector 
under section 68, Civil Procedure Code. Its 
execution proceeded subject to the rules 
made “by the Local Government, which are 
to be found inthe United Provinces Gazette 
of 14th October 1911, Part I, page 1005. In 
the result, the property attached was sold at 
auction and purchased by the decree-holders 
on the 20th of March 1913. The sale was 
confirmed on the 25th of April 1913. On 
the 25th of June 1913 the judgment-debtors 
presented a petition to the Collector asking 
that the sale should be set aside. They 
alleged that the decree-holders had fraudu- 
lently kept them in ignorance of the pendency 
of the execution proceedings; also that the sale 
was liable to be set aside because the decree- 
holders had purchased without the leave of 
the Court, and finally they tendered the full 
amount of the decree though not the extra 
payment for the benefit of the auction- 
purchasers which is required by rule 30 of 
the rules published by the Local Government. 
This objection was rejected by the Collector 
on 2nd- July 1913. Against that order an 
appeal lay to the Commissioner under rule 45 
of the rules of the Local Government 
already referred to. ‘Instead of making such 
an appeal the judgment-debtors filed the 
present suit. They set forth in substance 
the facts which had been put forward 
as the basis of their application to the 
Collector, and they asked for a decree for 
recovery of possession of the property acquir- 
ed by the defendants at the auction-sale. 
Both the Courts below have held that this 
suit is barred by the provisions of Order KAT, 
rule 92, clause (8), Civil Procedure Code. They 
should have referred to rule 32 of the rules 
published by the Local Government; bat 
otherwise the decisions of the Courts below 
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appear to be correct, 

The case for the appellants was laid 
before us in a very careful and’ able 
argument. Reliance was placed upon the 
decision of their Lordships of the Privy 
Council in Ganga Pershad Sahu v. Gopal 
Singh (1), also onthe decisionof a single Judge 
of this Court in Sita Ram v. Subheda Kuar 
(2). Reference was further made to Bhatajt 
Thakur v. Jharula Das (3). These last two 
cases are obviously distingnishable. In the 
last case the suit was one for a declaration 
that a decree had been obtained by fraud 
and for consequential relief. Of course a suit 
will lie to get rid of a decree which. has been 
obtained by fraud; and if the decree is found 
to have been vitiated by fraud, the execution 
proceedings become null and void and will 
be set aside by the Court. In the case now 
before us no attack is made upon the decree, 
but only upon the conduct of the execution 
proceedings. Inthe single Judge case the 
plaintiff came into Court with the allegation 
that property belonging to her had been sold 
in execution of a decree against another person, 
and thatshe had had no previous opportunity 
of objecting to the execution proceedings 
because sbe had been fraudulently kept in 
ignorance of the same. On the facts before 
him the learned Judge was able to find that 
the plaintiff in that suit was nota person 
against whom an order had been made under 
Order XXI, rule 92, Civil Procedure Code, and 
consequently her suit was not barred by the 
3rd clause of that role. With regard to the 
Privy Council case reported as Gunga Pershed 
Sahu v. Gopal Singh (1), it seems sufficient to 
remark that the decision prozeeded upon the 
particular facts of the case, and that there 
has been a very definite alteration in the law 
since that decision was passed. The provi- 
sions of section 311, Civil Procedure Code, 
Act XIV of 1882, are reproduced in Order 
XXI, rule 90, of the: present Code, with this 
important moditcation, that an application 
for setting aside a sale can now be mada, not 
only on the ground of material irregularity, 
but alsoon the ground of fraud in publish- 
ing or conducting the sale. Consequential 
alterations have been made in the provisions 
of Order XXI, rule 92, Civil Procedure Code, 
so that the prohibition contained in the 3rd 
clause of that rule has a wider scope than 
that of the corresponding provisions of the 
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Code of 1882. It was contended before us 
that the present case ought to be withdrawn 
from the operation of the rule because of the 
peculiar allegations inthe plaint. It is quite 
true that the plaintiffs alleged that the 
defendants as decree-holders, not only con- 
trived fraudulently to keep the plaintiffs in 
ignorance, but deluded them by carrying on a 
pretence of negotiations for the satisfaction 
of the decree until the ordinary period of 
limitation within which the judgment-debtors 
could have applied to have the salè set aside 
had expired. In the first place, this question 
of limitation has no real bearing upon the 
facts of this case. Under section 18 of the 
Limitation Act any person, who, having a- 
right to make an application, is by means 
of fraud kept from the knowledge of such 
right, is permitted to make the application in 
question within the prescribed period of 
limitation computed from the time when the 
fraud first became known to him. On the 
facts alleged in the present plaint, these 
plaintiffs as jadgment-debtors were entitled 
to make an application to the Collector under 
rule 31 of the Rules published by the Local 
Government or on the ground cf the decree- 
holder’s violation of the provisions of rule 
22, and could have pleaded section 18 cf the 
Limitation Act so as to bring their applica- 
tion within time. In the second place, the 
frand alleged against the defendants in the 
plaint is simply that they kept ‘the plaintiffs 
in ignorance of the execution proceedings, 
This was a frand in the conduct of the sale, 
and a frand which could not have been com- 
mitted without fraudulent proceedings in 
connection with the publication of the sale. 
The negotiations to which the plaint refers 
were, according to the allegations made in 
the plaint, merely a step-in-aid of, and a part 
of the fraud said to have been perpetrated. 
Weare unable to take the present case out 
of the operation of the provisions of Order 
XXI, rule 9?, clause (3), Civil Procedure 
Code, or the corresponding provisions of 
clause (3), rule 32, of the rules made by the 
Local Government. In this view of the case 
it is not neceseary for us to enter into the 
further question, whether the present suit is 
mot also barred by the -provisions ot section 47, 
Civil Procedure Code, a proposition for which 
the Courts below have been able to quote 
authority of this Court inthe case of Durga 
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Kunwar v. Balwant Singh (6). With regard 
to this point it has been suggested on behalf 
of the appellants that the Courts below could 
have treated the present suit as an application 
under section 47, Civil Procedure Code, and 
dealt with it accordingly. There was in any 
case a fatal objection to the adoption of this 
course, in the fact that the Court in which 
the suit was instituted was not the Court 
executing the decree at the time when that 
decree was made over to the Collector. 
Apart from this, however, we are satisfied, 
for the reasons already given, that this was a 
case in which, on the facts alleged, the 
remedy of these plaintiffs was by way of an 
application, either under rule 22 or rule 31, 
of the rules published by the Local Govern- 
ment, and that their rights were limited to 
the due prosecution of such application. 

The present suit has been rightly dismissed 
by the Courts below, and we must affirm 
their decisions, dismissing this appeal. with 
costs including fees on the higher scale. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Civit Appeat No, 1151 or 1915. 
July 3, 1916. 

Present: —Mr. Justice Walsh and 
Mr. Justice Sundar Lal. 
BHIRGEE NATH CHAUBE AND ANOTHER— 
PLAINTIFPS—APPELLANTS 
VETSUS 
NARSINGH TEWARI AND ANOTHER—- 
DEFENDANTS——RESPONDENTS. 

Mesne profits—Sale by Hindu father set aside by sons 
—Piurchaser, liability of, for mesne profits, from what 
date—Repudiation—Pr actite—-Procedure. 

Where a sale has been made by a father and 
manager of a joint Hindu family withont legal 
necessity, and the sons afterwards repudiate it and 
set the transaction aside, the purchaser is account- 
able for mesne profits from the date of the repudia- 
tion by the sons by the institution of the suit, inas- 
much as from that moment the purchaser continues 
in possession and disputes the claim at his own risk. 
[p. 477, col. 1; p- 478, col. 1.] 

The procedure of permitting separate suits for 
mesne profits discountenanced. [p. 477, col. 2.] 


Second appeal from the decision of the 
Sabodinate Jadge, Ghazipur, dated the 
22nd April 1915. 
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FAOTS material for the report appear 
fully from the judgment. 

Mr. Narbadeshwar Upadhya (for Dr. §. N. 
Sen), for the Appellants.—The sale in ques- 
tion was made by the father but his sons got 
that sale set aside. The sons sued for mesne 
profits. The first Court decreed the suit. 
The lower Appellate Court dismissed the 
suit, on the ground that the possession was 
not wrongful. ‘The lower Appellate Court 
is clearly wrong in its decision. When there 
was no legal necessity the sale was not valid 
in law and the possession of the purchaser 
was not rightful. The purchaser is liable 
for mesne profits from the date of his pur- 
chase: Dungar Maly. Jat Ram (1), 


Even if he be a bona fide trespasser he is liable 
for mesne profits: Mugun Chunder Chuttoraj 
v. Surbessur Ohuckerbutty (2). 


[Sunnar Las, J—It has no bearing. The 
deed was voidable at your instance. You 
avoided it in 1912. You are entitled to 
mesne profits from that date and not previous 
to that. If you had not brought a suit you 
would not be entitled. ] 

If the purchaser’s possession was wrongful I 
am entitled to profits. 

[Sunnar Lat, J.—Is not a sale by a father 
until avoided a good sale? | 

Dr. Tej Bahadur Sapru, for the Respondent. 
—The pointis not decided. The question 
arose two or three times but did not arise as in 
present case: Dakhina Mohan Roy v. Saroda 
Mohan Roy (3). ` 

A distinction has to be made between 
trespasser and trespasser. If the trespasser 
is without title he is not entitled to any 
indulgence, but if he comes under colour of a 
title he is not to be treated as a trespasser. 

Warsa, J.—There is no case in which this 
question has directly arisen. | 

Dr. Te} Bahadur Sapru referred to Dakhina 
Mohan Roy v. Saroda Mohan Roy (8). 

LWatsy, J.—The case is not direct. If 
unything is direct you may read]. 

Dr, Tej Bahadur Sapru referred to Dakhina 
Mohan Roy v. Saroda Mchan. Roy (3) at 
bottom of page 147 

[Sunpar lan, J —The 
mesne profits is admitted. | 


liability to pay 


(1) 24 A. 376; A, W. N. (1902) 90, 
12) 8 W. R, 479. : 
(8) 21 ©. 142 (P. Œ); 20 T. A. 160; 6 Sar. P. 0. 366, 
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By a parity of reasoning when my client 
purchased property from the father his title 
-was good, but if the sons choose to defeat it 
they cannot treat my client as a person in 
possession without colour of a title. Until 
they did it the title was all right. 

[Sunpar Lau, J.—Was the plaintiff en- 
titled to certain damages in Dakhina Mohan 
Roy v. Saroda Mohan Roy (3)? | 


The case does not cover my case but the 
principle applies. Ifa person comes in pos- 
session under colour of a title he is not to be 
treated as a rank trespasser. 

Mr. Narbadeshwar Upadhya was heard in reply. 


JUDGMENT. 


Warsa, J.—This case is one of some 
importance and raises in a pronounced 
form a question of principle which appears 
never to have been decided by the Courts 
in this country; namely, where a sale has 
been made by a father and manager of a 
joint Hindu family without Jegal necessity, 
and the sons afterwards repudiate it and 
set the transaction aside, from what 
date ought the purchaser to be held 
accountable for mesne profits. 

The defendants in this case purchased 
certain property from the plaintiffs’ father, 
who was manager of the family property, 
on the 18th of October 1900. It was 
property of a joint Hindu family, and 
the sale was made without legal necessity. 
The plaintiffs who are two sons of the 
vendor, the vendor having died before 
the institution of the proceedings, brought 
a suit to set aside the sale shortly after 
attaining their majority. Tha transaction 
was, of course, voidable, and on the 80th 


of April i913 it was set aside and the 
plaintiffs obtained a decree for posses- 
sion. On the lOth of August 1914 the 


present suit was instituted for mesne 
profits. I will deal in a moment with 
the question of bringing two suits in such 
a case. The lower Appellate Court has 
decreed mesne profits: fromthe date when 
possession was obtained by the plaintiffs. 
This is clearly wrong. Bat it does not 
follow from that that the plaintiffs are 
right. They have brought this appeal in 
assertion of the principle that mesne 
profits are payable from the date of the 
defendants’ original purshase. Ordinarily 


Vol, XXXV) INDIAN 
BHIRGHE NATH V. NARSINGH TEWARI, 
speaking this would be so. Ib has been 


found by the Court below that the defend- 
ants purchased in good faith, that is 
the correct expression to use when they 
take the risk, as they did here, of the sale 


being subsequently challenged. But it is 
clear law that the good faith of the 
defendant is no answer to a claim 


for mesne profits by a man who has been 
kept out of his lawful property, and 
has lost the proceeds of it. The purchaser 
who has acquired no title against him has 
his remedy against his vendor. That was 
the ground of the decision in an old case 
reported as Mugun Ohunder Chutloraj v. 
Surbessur Ohuckerbulty (2), where the 
purchaser had been deceived by the 
vendor, and had to pay mesne protits 
from the date of his purchase. But, in 
my opinion, the class of case with which 
we are now dealing must be treated as an 
exception to the general rule. The sale 
need never be avoided, unless it is repudiat- 
ed by a member of the family. The 
defendant had a title, though a defeasible 
one. It might be years before the children 
repudiated, and in any case tne sale did 
not dispossess them of property to which 
ab the time they were entitled in their 
own right. I think it is the position of the 
plaintiffs and the existence of their option to 
avoid the sale, which makes the difference 
and creates an exception to the general role. 
The bona fides of the defendants is material, in 
the sense that it enables them to avail them- 
selves of the exception, but it does not create 
it. I think the fair and equitable con- 
clusion is that the possession of the defend- 
ants becomes wrongful, and they are, 
therefore, answerable to the plaintiffs, as 
from the date of the repudiation by the 
plaintiffs by the institution of the suit, namely, 
onthe llth of December 1912. From that 
moment the defendants continue in posses- 
sion and dispute the claim at their own 
risk. The cuestion appears to be res 
integra. The respondents relied upon what 
- was said by the Privy Counsil in Dakhina 
Mohan Roy v. Baroda Mohan Rcy (8). 
Although the point in that case was 
quite different and the defendant who 


had been in possession under a binding 
order of a competent Court was made 
answerable for. what he had actually 


received with a credit for salvage and ex- 


OASES. 477 
penses, still the principle is recognized 
that the Court is entitled to deal with 


a question of this kind with a free hand, 
and to do what seems most in accordance 
with equity and justice. I would further 
refer to a dictum of the Privy Council in 
Girish Chunder Lahiri v. Vasi  Sekha- 
reswar (Roy (4), in which Lord Hobhouse 
says: Mesne profits are in the nature of 
damages which tne Court may mould 
according to the justice of the case.” I 
am fortified, if not altogether persuaded, in 
adopting the view I do in this particular 
matter by the concurrence of my learned 
brother, who has the advantage of his 
intimate knowledge and experience of 
what one may call the equitable considera- 
tions which arise when persons who 
dealin joint Hindu family property, have 
to surrender it with a valueless remedy 
against their vendor or his estate. 

Iam at a loss to understand why in 
this case the plaintiffs were allowed in 
their original suit for cancellation cf the 
deed to drop this claim and commence a 
second action against the defendants. They 
were allowed to do so by the Court, otherwise 
the second suit would have baen altogether 
barred,. so there is nothing to be said 
on the question of right. But presumably 
they did it for their own purposes. I 
think such procedure should be se-erely 
discountenanced. And although I would allow 
the appeal to the extent of modifying the 
decree of the Court below by giving the 
plaintiffs mesne profits from the Ailth of 
Dacamber 1912, I think they ought to have 
no costs either of the snit or of the appeal. 

SUNDAR Lat, J—I am of the same opinion. 
The sale by the father and manager of a 
joint Hindu family is not necessarily void, 
though if may be avoided on certain 
grounds by other members of the 
family. It may he a sale advantageous to 
the family, though not for a legal necessity, 
which the minor members of the family 
may decide to adhere to. Sales like this 
are frequently made in good faith by the 
head of the family. Until avoided 1 
think the sale holds good. The plaintiffs 
avoided the sale-deed by their suit filed 
on the llth December 1912. They obtain- 
ed a decree for possession. The claim 


(4) 27 L. A. 110; 27 C. 951; + C. W. N. 631; 10 M. 
L J. 356; 2 Bom, L. R. 709; 7 Sar. 687 (P. C.). 


478 
DULARAM PINIOMAL t. BADALDAS JAMIATRAI, 


for mesne profits is subject to equities in 
favour of the purchaser and in many 
. eases the Courts in this country have 

made the price paid by the purchaser a 
charge on the vendor’s share of the property 
and given to the plaintiffs a decree for posses- 
sion of their share of the property as separate 
property. In this case I think the plaintiffs 
were entitled to avoid the sale-deed and 
to obtain mesne profits from the date on 
which they gave notice of their option to 
avoid it to the purchaser. That date in 
this case is lith of December 1912, and 
I think that it is from that date the 
plaintiffs are entitled to mesne ' profits, 
Inan ordinary Hindu family no member 
of a joint family is entitled to an account 
from the head of the family and the 
plaintiffs would nct have been  entitl- 
ed to obtain an account of their share of 
the profits from the father, nor are mesne 
profits awarded in a partition suit except 
under very exceptional circumstances, I 
think where the purchaser from the head 
of a family has purchased in good faith the 
property, he is entitled to treat the. sale 
as binding until one of the members of the 
family exercises his option to avoid it, and 
on that ground I agree entirely in the judg- 
ment just pronounced by my brother Mr, 
Justice Walsh. ` 

By tae Court.—We allow the appeal, re- 
verse the decree of the lower Appellate Court 
and give the plaintiffs a decree for mesne 
profits from the llth’ of December 1912 
until possession was given up to the plaint- 
iffs, viz, 28rd of December 1913. Hach 
party -© will pay -his own costs of 
the suit in all Courts and of this appeal. 
We remand the case under Order XLI to the 
lower Appellate Court to ascertain the 
correct sum of 1aesne profits on the basis 
of this decree. The term “mesne profits” is 
to exclude any sum for interest. 

Appeal allowed ; Case remanded, 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
Seconp CIvIL APPEAL No. 23 oF 1914. 
December 22, 1915. , 
Present:—Mr. Pratt, J. C, and 
Mr. Crouch, A. J. O. 
DULARAM PINIOMAL—PGLAINTIFE— 
APPELLANT : 
versus 


BADALDAS JAMIATRAI AND 


OTHERS— DerenDANTS— RESPONDENTS. 

Hindu Law—Partition—Co-parcener, alienation by, 
of his undivided sharein fanuly property—Rights of 
alienee—Alienee, whether can sue for partitiom— 
Principle underlying “partial partition”. — ~ 

An alienee, of a particular joint undivided share of 
a Hindu co-parcener is not entitled to possession of 
the specific parcel alienated to him. The only right 
he acquires is a right to compel the same general 
partition which his vendor might have compelled, and 
an equity to have the particular parcel purchased b 
him allotted, if possible, to his share, [p. 479, cols. 1&2: 

Per Crouch, A, J. C.—When an individual member 
of a co-parcenary purports to sell a particular parcel 
of the joint estate he can only transfer such right, 
title a interest as is actually vested in him. |p. 479, 
col, 2. > 

In all suits for partition, the Court considers not 
merely the legal rights of the plaintiff, but also 
the legal and equitable rights of all other parties 
interested, whether on record or not; and where a 
particular parcel has-been alienated, the Court will 
ordinarily allot such -parcel.to the alienating co- 
parcener leaving the alienee in possession; provided 
that this can be done without unfairness to the other 
persons interested, [p. 479, col. 2.] 

Uharam Sitaram v, Ranu Panduji, 11,B. H. C. R. 76; 
Narayan bin Babaji v. Nathaji Durgaji Marwadi, 28 
B. 201; 6 Bom. L. R. 945; Dhamoomal Chandirvam v. 
Musammat Kiam Khatun, 1.8. L. R. 183; Munshi 
Tuljaram v, Chutal Khan, 1 S. L. R. 142; Ibwramsa 
Rowthan v. Thirumalai Muthureera Therurenkatasami 
Naick, 7 Ind. Cas, 559; 34 M. 269; 8 M. L. T. 269; 20 - 
M, L. J, 748; (1910) M. W.N. 680; Ram Charan v. 
Ajudhia Parshad, 28 A. 50; A. W.N. (1905) “174, 
referred to. | 


Appeal against the decision of the Joint 
Judge, Hyderabad. 

Mr. Rupehand Bilaram, for the Appellant. 

Mr. Udharam Khubchand, for the Re- 
spondents, ; 
JUDGMENT 

Pratt, J. C.—The family consisted of two 
joint co-parceners Badaldas the uncle and - 
Kandhari the nephew. Badaldas mortgaged 
a house, which was part of the family 
property, to Hassomal in 1899 for a debt 
which was not a family debt. 

Dularam in 1909 purchased a half 
share of the house ab a.sale. in execution 
of a money-deoree against Kandhari, 
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Dularam was obstracted by the mortgagee 
Hassomal in getting possession in execution. 

Dularam then sued for partition and 
possession of the half share of Kandhari 
which he had purchased at the Court 
sale. 

The first Court held that a suit for partial 
partition would not lie but passed a decree 
for joint possession, 

The lower Appellate Court held that 
Dularam was not even entitled to joint 
possession and dismissed the suit altogether. 
Dularam has filed this second appeal. 

The suit is one by an alienee of a 
particular property from one co-parcener 
suing for partial partition and impleading 
the mortgagee of another co-parcener. 

Both the lower Courts have referred to 
the cases of Dhamoomal Ohandiram və 
Musammat Kiam Khatun (1) and Munshi 
Tuljaram v. Chutal Khan (2). But those are 
both cases where the suit for partial 
partition restricted to the particular 
property alienated was brought by a 
co-parcener who was not a party to the 
sale. The rights of a co-parcener as to 
partition and possession stand in some 
respects on a different footing to those 
of the alienee. There may be cases not 
referred to in those judgments where a co- 
parcener, other. than the vendor, might 
be allowed to bring a suit for partial 
partition. 

“But those judgments are not relevant 
to the point in issue here, which is 
whether the alienee who is not in posses- 
sion’ is entitled either to joint possession 
or to partial partition. This is a point 
which is well settled. The alienee is not 
entitled to possession of the specific parcel 
alienated to him and the only right he 
acquirés is a right to compel the same 
general partition which his vendor might 
have compelled, Udaram v. Sitaram 
Ranu Panduji (8), and an equity to 
have the particular property he purchased 
alotted, if possible, to his share, Narayan 
bin Babaji v. Nathajz Durgaji Marwad 
(4). Mr. Rupchand does not seriously contest 
these propositions, but asks that a declaration 


may be made of the alienes right 
(1) 18. L. R. 183. 
(2) 1 8. L. R 142, 
(3) 11 B. H. C. R. 76. 
(4) 28 B. 201; 5 Bom, L, R, 945, 
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r‘milar to that made by the Privy 
Council in Suraj Bansz’s case (5). But in 


Suraj Bansi’s case (5) the suit was by a 
co-parcener who impeached the validity 
of tbe execution proceedings and the 
Court sale whereby the alienation had 
been effected. The Privy Council held 
that the alienation was valid and that 
its effect was to confer upon the alienee 
the right to sue for partition. The decree 
confirming the co-parcener’s ‘possession 
was, therefore, made subject to a declaration 


of the alienee’s right to alter that 
possession by a partition suit. In Suraj 
Bansi’s case (5) the relief sought was 


equitable. Here a Common Law relief is 
sought and the plaintiff is precluded by 
section 42 of the Specific Relief Act, 
from obtaining a declaration. He is 
entitled to further relief and his suit 
fails because he chose not to sue for further 
relief to which he is entitled. 

I would confirm the decree of the lower 
Appellate Court and dismiss this appeal 
with costs. 

Croucu, A. J. C.—I concur in the proposed 
order. When an individual member of a 
co-parcenary purports to sell a particular 


parcel of the joint estate he can only 
transfer such right, title and interest as 
is actually vested in him. To do more 


is a legal impossibility. In such particular 
parcel he has a beneficial interest—a right 
to enjoy if in common with the other 
co-parceners and also the chance of its being 
allotted to him on a general partition, such 
chance being dependent on his enforcing 
partition during his lifetime. Thatis what 
he alienates. 

In all suits for partition, the Court 
considers not merely the legal rights of 
the plaintiff, but also the legaland equit- 
able rights of all other parties interested, 
whether on record or not; and where a 
particular parcel has been alienated, the 
Court will ordinarily allot such parcel to 
the alienating co-parcener leaving the 
alienee in possession, provided that this 
can be done without unfairness to the other 
persons interested. This is the principle 
underlying, all decisions touching what is 


is called “partial partition.” 
(5) 50. 148,40. L. R. 226; 6 I A. 86; 4 Sar, 
P. C. J. 1 (P.C.), 
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If, therefore, one of several co-parceners 
entitled toa one-eight share, sues the 
alienee for partition of the particular 
parcel and for possession of his share, 
the suit must be dismissed; for the plaintiff 
can prove no title tc the share claimed. On 
a general partition, the whole parcel might 
and probably would be allotted to the alie- 
nee. This was the case in Dhumoomal 
Chandiram v. Musammat Kiam Khatun (1). 

So, also, if all the co-parceners other than 
the alienor sue for partition cf the parti- 
cular parcel alienated, their claim must be 
rejected; for they are claiming something 
to which they cannot prove title, some- 
thing to which they would almost certainly 
be found not entitled were there a general 
partition [see Munshi Tuljaram v. Chutal 
Khan (2)]. 


In Iburamsa Rowthan v. Thirumalat 
Mathuveera Theruvenkatasami Naick (6) 
there were only two co-parceners, and one 
eo-pareener alienated his share in certain 
items of the joint estate. The alienee sued 
both his alienor and the other co-parceners 
for partition of his share in the alienated. par- 
cel. The Court having all parties before 
it could effect partition without injustice to 
apy one. It was morally certain that on 
a general partition the plaintiff would get 
what he wasclaiming. Partition was allowed. 

So also in Ram Charan v. Ajudhia Prased 
(7)there were two joint brothers, one of whom 
sold his half interest in a certain portion 
of the family property. It was held that 
the other brother could sue for partition 
of the portion so alienated. There was no 
reason to’ suppose that «efendant was under 
apy circumstances entitled to anything more 
than the h-lf of his particular parcel, and 
plaintiff was certainly entitled to the other 
half. ; 

In the present case, unless and until 
the whole estate is before the Court, it can- 
not be established that on a general parti- 
tion plaintiff would be entitled to any share 
in the property in dispute. Itis probable 
that the defendant-mortgagee. would be held 
equitably entitled to conticue in possession 
of the whole of it as the mortgage was 


(6) 7 Ind. Cas. 559; 34 M. 269; E M. L. T, 269; 20 
M. L. J. 743; (1910) M. W. N. 380. - 
(7) 28 A. 50; A. W. N. (1905) 174. 
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with possession. Plaintiff has not proved 
his claim, and cannot prove it in a suit 
for partial partition. I would dismiss 
the appeal with costs. 


Appeal dismissed. 


————— 


MADRAS HIGH COURT. 

Civit Revision Perrrion No. 181 ov 1913. 
January 4, 1915. 
Present:—Myr. Justice Sadasiva Aiyar, 
SWAMINATHA PILLAI—Praintivr— 

PETITIONER 
versus i 
MONDATYAN AND ANOTHER——DEFENDANTS— 
RESPONDENTS. 
Limitation Act (JX of 1908), s. 20—Interest, pay- 


ment of, as such—Labour in lieu of interest, whether 
saves limitation. 

Where the plaintiff proves that he recoived interest 
through the labour of the defendants till within three 
years before suit, the claim isnot barred by limita- 
tion. 

Mylan v. dnnavi Madan, 29 M. 234; 16 M. L. J. 99, 
followed. 

Where, therefore, plaintiff made such an allegation 
in the plaint: 

Held, that his suit ought not to have beer dis- 
missed as time-barred, but that he should have been 
given an opportunity to prove that allegation. 

Petition, under section 25 of Act 1X of 


<. 1887, praying the High Court to revise the 


decree of the Court of the District Munsif, 
Mannargudi, South Arcot District, in 
Small Cause Suit No. 1463 of 1912. 

Mr. 0. Padmanabha Iyengar, for the Peti- 
tioner. 

JUDGMENT.--The respondents do not 
appear, Following the principle of the 
ruling in Mylan v. Annavi Madan (1), I 
bold that if the plaintiff is able to prove 
that he received interest through the labonr 
of the defendants till within three years 
before suit and without a break over three 
years from 1902 till the date of suit, his claim 
is not barred by limitation. 

He maxes substantially the above allega- 
tion in bis plaint and his suit ought not 
to have been dismissed as barred without 
giving him an opportunity to prove that 
allegation. 

The District Munsif’s decree ig set aside 
and he is directed to dispose of the suit 
according to Jaw. Costs will abide-the result, 

Petition allowed; Oase remanded, 

VY. R. P. 

(1) 29 M. 234; 16 M. D. J. 99, 
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DODUMAL V. EMPEROR. ‘ 


SIND JUDICIAL COMMISSIONER’S 

COURT. 
Criatnan Revision APPLIGATION No. 22 
or 1916. 
March 18, 1916. 
Present:—Mr. Pratt, J. C., and 
Mr. Cronch, A. J.O. 

DODUMAL wd. MOTUMAL—Apptioanr 

VErSUS 


EMPEROR — OPPOSENT. 

Criminal Procedure Code (Act V of 1898), s. 195— 
“Sanction”, meaning and essentials of—~Direction to 
prosecute, whether sanction. 

It is not essential] to the validity of a sanction 
under section 195, Criminal Procedure Code, that it 
should be addressed to a particular complainant, 
for it only removes the bar put by the section on 
the jurisdiction of the Court. But sanction implies 
the existence of a person who desires to prosecute, 
and it is not desirable that it should be so indefinite 
as to be capable of being used by any possible prose- 
eutor, [p. 481, col. 2.] 

A sanction is quite distinct. from a direction. to 
prosecute A sanction leaves the private prosecutor 
to exercise his unfettered discretion as to whether he 
will proceed or not. An order expressly ordering a 
oe is, therefore, not a sanction. [p, 481, 
col, ?. 

Gridhavi Mondul v. Uchit Jha, 8 ©. 485; 10 C.L. R. 
46, referred to. g 

The order of a Magistrate ordering a prosecution 
suo motu is not a sanction. [p. 481, col. 2.] 

A Collector ordering the prosecution of a person 
for an offence under section 182, Penal Code, for 
making false allegations against one of his subordi- 
nates in a written petition puts himself in the posi- 
tion of a prosecutor and is disqualified from perform- 
ing the judicial function of deciding whether to grant 
a sanction or not. His order is a mere executive 
order. [p. 482, col. 1.] 


Application against the order 
District Magistrate, Karachi. 

Mr, F. J. de Vertueil, for the Applicant. 

Mr. E. Raymond, Public Prosecutor for 
Sind, for the Crown. 

AUDGMENT.—This is an application to 
revoke a sanction granted by the Collector 
and District Magistrate, Karachi, for the 
prosecution of the applicant Dodumal for an 
offence ander section 182, Indian Penal Code. 

Dodumal addressed a petition to the 
Collector of Karachi, stating that the mukh- 
tiurkar of Manjhand had borrowed Rs. 50 
from him and would not repay him and also 
making vague allegations of oppressive con- 
duct against the muhalkart and the Sub- 
Inspector of Police. 

The Collector sent the petition for inquiry 
to the Deputy Collector, Kotri, and on receipt 


3l 


of the 


. section 195 on 
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of his report made the following order: — 

“The Collector and the District Magis- 
trate, Karachi, hereby orders Doduma} Mo- 
tumal, resident of Manjhand, to be prosecuted 
under section 182, Indian Penal Code, for 
making a petition to the Collector contain- 
ing false allegations against Mr. Daryanomal 
Nanikram, mahalkari of Manjhand, knowing 
or believing them to be false and intending 
thereby to cause, or knowing that if was 
likely that be would thereby cause, theCollec- 
tor to use his lawful powers to the detri- 
mont of the makalkari”. 

The order is described as a sanction and 
the mahalkart has filed a complaint of an 
offence under section 182, Indian Penal 
Code, against the applicant. 

We find it dificult to give the order effect 
as a sanction. 

The alleged false information was given 
to the Collector. Why then is the order 
passed by “the Collector and District Magis- 
trate’? It is not even a casein which the 
District Magistrate could take cognizance 
suo motu, for the offences deseribed in 
section 195, Criminal Procedure Code, are 
excepted from section 190. 

it was the Collector who could under 
section 195 either give sanction himself or 
file a complaint. 

The order is not a complaint. Is it a 
sanction ? 

There was no application for sanction. 
It is true that it is not essential to the 
validity of a sanction that it should be 
addressed to a particular complainant, for 
the sanction only removes the bar put by 
the jurisdiction of the 
Court. But sanction implies the existence 
of a person who desires to prosecute and 
to quote the picturesque expression of the 
Calcutta High Court, it is not desirable 
that the sanction should be an abstract 
thing which may float about the world 
like a bit of thistle-down until it comes into 
contact with some possible prosecutor. 

But it is quite clear that a sancticn is 
not a direction to prosecute. It leaves the 
private prosecutor to exercise his unfettered 
discretion as to whether he will proceed or 
not: Gridhar? Mondul v. Uchit Jha (1). This 
so-called sanction expressly orders a prosecu- 


tion. 
(1) 8 C. 435; 10 C. L R. 46 
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When the Collector orders a prosecution 


_he puts himself in the position of a pro- 


` 


secutor and is by that very fact disqualified 
from performing the ‘judicial or quasi-judicial 
function of deciding whether to grant a 
sanction or not. 

The Collector acted suo motu and without 
notice to the complainant. It is clearly merely 
an executive order. 

As such it is a mere brutum fulmen and has 
not the effect of a sanction. 

_ We, therefore, quash the proceedings in- 
stituted against Dodumal. 
Proceedings quashed. 


PUNJAB CHIEF COURT. 
Criminat Revision No. 1515 or 1915. 
March 27, 1916. 
Present:—-Mr. Justise Rattigan. 
TOTA RAM AND oraers—Convicrs— 
PETITIONERS 
VETSUS 


EMPEROR-—RESPONDENT. 

Companies Act (VI of 1882), s. 74—“Manager’, 
definition of—Default in filing balance-sheet— Manag- 
ing Agents and Directors, liability of. 

The expression “Manager” as used in section 74 
of the Companies Act, 1882, includes every person or 
body of persons who conducts or conduct the affairs 
of a Company and to whom its management, subject 


to the control of the Directors, is entr usted, [p. 484, 
cols. 1 & 2.] 
Where, therefore, a firm is entrusted with the 


management of a Company, it cannot escape liability 
for its misfeasance or non-feasance merely by calling 
itself “Managing Agent” instead of “Manager”. 
[p. 484, col. 2.] 

Where the balance-sheet of a Company should 
have been made out and filed with the Registrar of 
Joint Stock Companies on the 20th August 1913, 
but was not in fact submitted till the 22nd Octo- 
ber, and consequently the Chairman of Directors 
and the Managing Agents of the Company were 
convicted under section 74 of the Companies Act, 1882: 


Held, (1) that the Chairman of Directors could not 
escape liability on the ground that he depended 
upon the Managing Agents to do all that was 
necessary~ and had on several occasions asked them 
to do so, but that he was bound to take such 
reasonable measures as he could to prevent default 
being made and not having done so, was rightly 
convicted; [p. 483, col. 2; p. 484, col. 1.] 

(2) that the fact that one of the members of the 
firm, which acted as Managing Agents, was also 
punished in his individual capacity as a Director was 
no reason for not punishing him as a member of the 
firm. [p. 484, col. 2.] 

Petition for revision of the order of the 
Sessions Judge, Multan, dated the 28th 


May 1915. 
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Mr, Nand Lal, for the Petitioners. 

The Assistant Legal Remembrancer, for 
the Respondent. 

JUDGMENT.—This judgment will dispose 
of this petition and also of the connected 
petitions for revision, Nos. 1812 and 1713 
of 1915, The petitioners are (1) Tota 

Ram; (2) the Firm of “Tota Ram and Bro- 
thers”: (3) Ram Kishen and(4) Punnun Lal. 
“They have all been convicted by Mr. Brayne, 
Magistrate, 1st class, Multan, of an ‘offence 
punishable under the last paragraph of sec- 
tion 74 of the Indian Companies Act, 1882, 
and sentenced each to pay the fixed fine of 
Rs. 1,000. The convictions and sentences 
having been upheld by the Sessions Judge on 
appeal, petitions for revision have been present- 
ed to this Court, and I have heard lengthy 
arguments by Mr. Nand Lal on behalf of the 
two first named petitioners, and. by Mr. - 
Hargopalon behalf of Ram Kishen and 
Punnun Lal. Before proceeding I might 
here note that Tota Ram, Ram Kishen and 
Punnun Lal have been convicted as Directors 
of thesaid Persian Gulf Trading Company, 
Limited, and the firm of “Tota Ram and 
Brothers,” as Managers of the said Com- 
pany. 

It has been found as a fact, and is not 
denied, that the first balance-sheet of the 
Company should have been made out and 
filed with the Registrar of Joint Stock Com- 
panies on the 20th August 1913, but was not 
in fact submitted until the 22nd Octo- 
ber 1913. 


The grounds upon which I am asked to 
interfere with the, convictions are, tbat the 
default was not “knowingly and wilfully” 
‘authorized or permitted by the Directors, and 
that “Tota Ram and Brothers,” though the 
Managing Agents of the Company, were not 
the Managers of the Company within the 
méaning and for the purposes of section 74 of 
the Act. It wasalso urged that as Tota 
Ram had been convicted in his- personal 
capacity of the offence he could_not also 
be convicted of the same offence in his 
capacity as a partner of Tota Ram and 
Brothers. 


“The first point is not one upon which this 
Court ought to interfere on the revision side, 
inasmoch as the Magistrate and Sessions Judge 
are agreed that in point of fact and upon the 
evidence the petitioners have been proved ta 
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have knowingly and wilfully permitted the 
default. However, as the case has been 
argued with reference to this finding, I shall 
_ deal with the question upon the merits. 

Tota Ram urges that in July 1913 he was 
seriously ill and that it was on this account 
that the default took place so far as he is 
concerned. As to this I agree with the 
Magistrate and Sessions Judge that it is not 
shown that this illness was such as to 
incapacitate Tota Ram from attending to 
business, On the contrary, it is proved 
that, though he was at times suffering from 
fever and “breast-ache,” he was very active 
indeed in his business affairs, travelling from 
Multan to Lahore, and from Lahore to 
Amritsar and back again to Multan. The 
finding that this plea of illness is a mere 
pretext is amply justified and I have no 
hesitation in holding that Tota Ram has 
failed to show that he was so ill that he could 
not carry out his legal duties as a Direstor 
of the Company. At all events his illness 
did not prevent him from drawing fees and 
allowances from the Company. 

It is nert urged on his behalf (though 
somewhat inconsistently with his first plea) 
that he was very busy trying to discover a 
really first class accountant to whom the 
difficult duty of auditing the Company’s 
accounts could be entrusted. This is palpably 
absurd and there is notaniota of evidence to 
support the plea. There are humerous well- 
qualified accountants doing business in 
various parts ofthe Province and it would 
have been a matter of no dfficulty to find 
an expert auditor fully capable of 
auditing the very meagre accounts of this 
Company which, despite its grandiloquent 
title, did next to no business. Both 
excuses put forward by Tota Ram who 
was undoubtedly the evil genius of the 
Company, are futile and I have no 
hesitation in rejecting his petition. 


On behalf of Ram Kishen Mr. Hargopal 
argues that his client was a young and 
inexperienced Pleader, ill versed in Company 
Law and accounts and was to all intents and 
purposes a dupe of Tota Ram. To a large ex- 
tent this istrue, but a man, and especially a 
legal practitioner, who accepts the position 

. of Chairman of the Board of Directors 
of a Company and in such capacity 
‘proceeds to draw fees for his services, 
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must also accept the responsibilities attached 


to his office. It is true that on the 
28th June 1913 Ram Kishen wrote a 
letter (Exhibit D—11) to Tota Ram 


pointing out to the latter that a balance- 
sheet should be prepared within a year 
and expressing the hope that Tota Kam 
would not neglect to do his duty. But. 
this very letter shows that the writer 
was fully aware of his legal obligations, 
and it was incumbent on him when he 
found that the time for the submission 
of the balance-sheet was drawing near, 
to do something more definite than to 
write letters of complaint to Tota Ram, 
and he was bound to take such reasonable 
measures as he could to prevent default 
being made. 


Admittedly, however, he did nothing 
until the 17th August (če, until three 
days before the balance-sheet should have 
been filed with the Registrar) when he 
wrote Exhibit D—-12 to Tota Ram. In 
this letter he states that he entirely 
depended upon Tota Ram whom he trusted 
and that since receiving a letter from him, 
he had remained “at ease.” The letter 
continues that the prosecution of the Bank 
of Peshawar had filled him with alarm 
and that he pities himself for having 
depended upon Tota Ram, that he has 
taken upon himself to prepare the accounts 
but he finds it a difficult job as he is 
unacquainted with the facts. The writer 
concludes with the request that Tota Ram 
should come to Multan as soon as possible 
and that in the meantime Kirpa Ram should 
be asked to assist him in the preparation 
of accounts. No doubt by this time Ram 
Kishen was, as he says, filled with alarm 
and I see no reason to disbelieve the 
statement that he depended very largely 
upon Tota Ram. 

At the same time as oneof the leading 
Directors of the Company, it was his 
bounden duty to see that default was not 
made in the submission of the balance- 
sheet and when he found that the time 
was getting short and tbat Tota Ram 
would not do his duty, he should have 
taken prompt measures to carry out, as far 
as he could, the provisions of the law. It 
was within his power to call a meeting 
of the Directors (see section 38 of the 
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Act, Table A, Article 66), but no attempt 
has been made by him to show that he 
did anything beyond writing to Tota 
Ram. It is urged on his behalf that no 
meeting of the Directors could validly be 
held in the absence of the Managing 
Agents and in this connection reliance is 


placed on Articles 100 and 101 of the 
Articles of Association. These articles, 
however, do not assist Ram 
Kishen. Article 109 is not relevant and 


Article 101 merely provides that if the 
Chairman of the Board of Directors is 
not present, no meeting of Directors shall 
be valid unless the Managing Agents are 
present, the obvious inference being that 
if the Chairman is present, the meeting 
is valid, whether or not the Managing 
Agents are also present. 

1 must accordingly hold that Ram 
Kishen was guilty of the offence, though 
I am quite prepared to admit that his guilt 
is in no way as great as that of. Tota Ram. 
Had it been possible for me to do so I 
should have reduced the amount of penalty 
imposed upon Ram Kishen, but the section 
gives the Court no option in the matter 


and I must accordingly reject his 
petition. 
As regards Punnun Lal, it is urged 


that he was at Karachi attending to his 


duties there in connection with the Derajat 


Bank (a connected concern) and could not 
leave without ‘Tota Ram’s permission. 
Punnun Lal, however, has not attempted 
to shew that he endeavoured to get such 
permission, and in any ease if he found 
himself unable to attend to his duties he 
should have resigned his office forthwith. 
So far from doing so, he continued to 
draw his fees as a Director and was seemingly 
quite willing to let matters take their 
course. There is nothing to be said for 
him and his petition is also rejected. 
Finally as regards Tota Ram and 
Brothers, there remains the contention that 
for the purposes of section 74 of the Act that 
firm, though they were “Managing Agents” 
of the Company, were not the | “Managers.” 
I cannot accept this argament. There’ is 
no magic in the expression “Manager” as 
used in section 74 and I see no reason why 
jt should not include every person or body 
of persons who conducts or cunduct the 
affairs of the Company and to whom its 
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management, subject to the control of the 
Directors, is entrusted. A firm is as 
capable of managing a Company as an 
individual and if it doesso, it surely can- 
not escape liability for its misfeasance or 
non-feasance merely by calling itself 
Managing Agent” instead of. Manager. 
Article 111 of the Articles of Association 
states that the firm of Tota Ram and 
Brothers are appointed “Managing Agents” 
of the Bank; Article 112 provides for their 
remuneration as such, and Articles 113 
and 114 give the Managing Agents, 
subject to the control of the Directors, 
full powers of management of the business 
of the Company. In these circumstances 
it is only reasonable to hold that Tota Ram 
and Brothers were the Managers of the 
Company for the purposes of section 74 
of the Act. Hi ' 

The argument that Tota Ram 
punished twice for the same offence bas, 
in my opinion, no force, inasmuch as it 
overlooks the fact that Tota Ram in his 
individual capacity of Director is an entirely 
separate ‘and distinet personage from the 
firm of Tota Ram and Brothers, Managing 
Agents, though it may well be that the 
latter firm was dominated by the sinister | 
personality of its senior partner. 

For reasons given I reject this and the 
connected petitions for revision. 


is being 


Petition rejected. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL Revision APPLIGATION No. 188 oF 
1915. 
February 16, 1916. 
Present:—Mr, Pratt, J. Ò., and Mr. Crouch, . 
A. J.C. i 
ALI MOHAMED wd. YAR MOHAMED— 
APPLICANT 
versus . 
EMPHROR—Opponent. 
Workman's Breach of Contract Act (XIII of 1859), 
ss, 1, 5~ Jurisdiction of Court, what determines. 
Under the Workman's Breach of Contract Act, the 


jurisdiction of the Court is determined by the placo 
of residence or of business of tbe employer, irres- 
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pective of the place of residence of the workman, or 
ofthe place where the advance was made, or the 
work was to be performed or the breach was com- 
mitted. [p. 485, cols. 1 & 2.] 

fal Mohan Chowbey v. Hari Charan Das Bairagi, 
25 C. 687, referred to. 

Application against the of the 
City Magistrate, Shikarpur. 

Mr. F. J. de Verteutl, for the Applicant. 

Mr. E. Raymond, Publie Prosecutor for 
Sind, for the Crown. 

JUDGMENT.—This is au application for 
revision of an order passed by the City 
Magistrate, Shikarpur, returning | the 
complaint made by the applicant under. sec- 
tion 2 of the Workman’s Breach of Contract 
Act, XIII of 1£49, on the ground that 
he had no jurisdiction to entertain the 
complaint. 


order 


The complainant employer has his Head 
Office at Shikarpur. He has made a 
contract with the opponent for work to 
be performed at the village of Lundi in 
the Kandiaro Taluka of the Nawabshah 
District. The complainant said that the 


contract was made in Shikarpur but that. 


payment was made to the workman in 
Kandiaro, where the work was to be 
performed. The City Magistrate declined 
. to receive the complaint because he thought 
. that the complaint should have been filed 
before the Magistrate at Kandiaro, where 
the money was paid, where the work was 
being performed, where the breach occurred 
and where the workman was residing at the 
time the complaint was filed. 


The Pablic Prosecutor supports the 
Magistrate’s order and suggests that the 
question of jurisdiction is determined by 
the place where thé advance was made, 
where the breach occurred or where the 
defendant resided. But we cannot find 
anything in the Act itself to support 
these contentions. It certainly is not the 
residence of the opponent workman that 


determines jurisdiction, for the Act was 
passed for the relief of the employer 
and it was not the intention of the Act 


that the employer shonld be compelled to 
pursue absconding workmen. Under section 1 
of the Act, it seems clear that what gives 
jurisdiction is the fact of the employer resid- 
ing orearrying on business within a Presidency 
town. If the employer resides or carries on 
business within a Presidency town he can 
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prefer his complaint to the Magistrate 
of the place, irrespective of the place where 
the work was to be performed or where 
the breach was commitied. This waa so 
decided in the case of Lal Mohan 
Okowbey v. Hari Charan Das Bairagi (1). 
If residence and business within the 
Presidency town confer the right to make 
the complaint to a Magistrate of Police 
there, it seems to us that when the Act 
has been extended under section 5 to an 
area outside a Presidency town, residence 
within the area confers a right to prefer 
the complaint to’ the nearest Magistrate 
empowered in that area. 


The City Magistrate, Shikarpur, has, 
therfore, jurisdiction to entertain the 
complaint. No doubt it is possible that the 


enquiry at Shikarpur instead of at Kandiaro, 
where the opponent resides and where he 
had agreed to do the work, might entail 
hardship upon the workman. If the 
Magistrate has reason to think that itis 
so, it is open to him after taking cognizance 
of the complaint to refer it to us for 
transfer to the Magistrate of Kandiaro 
under section 526 (3), Criminal Procedure 
Code. We accordingly quash the order of 
the Magistrate and direct him to entertain 
the complaint and dispose of it according 
to law. 
Order quashed. 
(1) 25 C. 687. 


ALLAHABAD HIGH COURT. 
CURIMINAL Revision No, 124 or 1916. 
March 29, 1916. 

Present:—Mr. Justice Piggott. 

LAL BEHARI—Apericayt 
VEYSUS 

EMPEROR—Rwespronpent. 

Criminal Procedure Code (Act F of 1899), s. 110— 
Security for good behaviour—Appeal to District Magis 
trote—Judyment, what to contain. 

A Court of Criminal Appeal, dismissing an appeal 
summarily, is not bound to write a judgment, but an 
appeal from an order requiring a person to furnish 
security to be of good behaviour iscertainly distin- 
guishable from an appeal against a conviction in 
respect of an offence specifically charged, where the 
only matter for consideration may be the credibility 
pr otherwise ôf cértain direct and positive evidence. 
[p. 486, col. 1.] 
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A District Magistrate should not dispose of an 
appeal from an order requiring a person to furnish 
security to be of good behaviour otherwise than by 
a judgment showing onthe face of it that he has 
applied his mind to a consideration of the evidence 
on the record and of the pleas raised by the appellant, 
both in the Court below and in his memorandum of 
appeal. [p. 486, col. 1.] 


Criminal revision from an order of the 
District Magistrate, Basti. 

Mr. T, N. Chadha, for the Applicant. 

Mr. R. Malcomscn, Assistant Government- 
Advocate, for the Crown. 


JUDGMENT.—A very similar case to this 
was recently before this Court, vide Sarwan 
v. Emperor (1). The question, of course, is 
how far the procedure.of a Court of Criminal 
Appeal dismissing an appeal summarily can 
be held to be reasonably applicable to appeals 
under Chapter VIII of the Code of Criminal 
Procedure. I take it to be settled law 
that a Court of Criminal Appeal dismissing 
an appealsummarily is not bound to write 
a judgment. This Court has, however, always 
maintained a right to interfere, in the 
exercise of its discretion, where there was 
reason to suppose that the appeal had not 
received fair and adequate consideration. 
An appeal from an order requiring a person 
to furnish security to be of good behaviour 
is certainly distinguishable from an appeal 
against a conviction in respect of an offence 
specifically charged, where the only matter 
for consideration may be the credibility or 
otherwise of certain direct and positive 
evidence. I think that in a case like the 
present it is not unreasonable for this Court 
to insist that the District Magistrate should 
not dispose of an appeal of this nature 
otherwise than by a judgment showing on 
the face of it that he has applied his mind 
to a consideration of the evidence on the 
record and of the pleas raised by the appellant, 
both in the Court below and in his me- 
morandum of appeal. At any rate I am not 


prepared to dissent from the view taken | 


by a learned Judge of this Court in the 
case already referred to. I set aside the 
order of the District Magistrate dismissing 
the appeal of Lal Behariin this case, and 
I direct that the said appeal be re-heard 
and tried according to law. I further 
transfer the hearing of this appeal from 


(1) 38 Ind. Cas, 647; 14 A. L. J. 279; 17 Cr. L. J. 
GT: 
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the Court of the District Magistrate of 
Basti to that'of the District Magistrate of 
Gorakhpnr. 

Re-hearivig ordered. 





PUNJAB CHIEF COURT. 
Crininat Revision No. 185 or 1916. 
April 3, 1916. 

Present:—Sir Donald Johnstone, Kr., Chief 


Judge. 
EMPEROR— PETITIONER 
YONSUS 
SUJAN SINGH AND O0THERS— UONVIOTS—- 
RESPONDENTS. 


Crimanal Procedure Code (Act V of 1898), s. 562, 
scope of—Offence of manufacturing illicit, liquor— 
Sentence—Punjab Excise Act (I of 1914), s. 61. 

Section 562 of the Criminal Procedure Code -is 
intended to apply to those offenders (especially 
youthful ones) who, without being persons of 
depraved character, may, on occasion, succumb to 
sudden temptation. [p. 487, col. 2.) 

The view, sometimes expressed, that, because an 
excise offence is a malum prohibitum and not s 
malum in se, the culprit should be mortified in pocket 
cat than in person, is wholly incorrect. [p. 488, 
col. 1. 

The accused were convicted under section 61 of the 
Excise Act, 1914, for the offence of manufacturing 
liquor contrary to law and being in possession of it 
and were sentenced to four months’ rigorous imprison- 
ment and a fineof Rs. 50 each. On appeal the 
Sessions Jndge reduced the sentences, on the ground 
that this was appellants’ first offence, that the 
principle of section 562, Criminal Procedure Code, 
applied and that appellants were father and son. 
The Government applied for enhancement of the 
sentences: 

Held, that as the offence of manufacturing illicit 
liquor implied a good deal of preparation and as it 
was mostly done with the intention of selling to 
others it could not be saidtobe done in consequence 
of succumbing to sudden temptation, that when a 
man was found for the first time by the Police 
manufacturing illicit liquor, he had probably done 
it at least a dozen times before; and that as 
it deprived the Government of revenue, besides 
demoralising the people, deterrent sentences were 
necessary in such cases; [p. 487, col. 2.] 

(2) that the Legislature intended that substantial 
terms of imprisonment should be awarded in these 
cases, as was shown. by the fact that the maximum 
term of imprisonment was raised by section 61 of 
the present Excise Act. [p. 487, col. 2: p. 488, col. 1.] 

Criminal revision from the order of the 
Sessions Judge, Sialkot, dated the 30th 
of September 1915. 

The Government Advocate, for the Peti- 
tioner. 


Mr. B. N. Kapur, for the Respondents, 
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JUDGMENT.—In tbis case five persons, 
namely, Sujan Singh, Kharak Singh, Sher 
Singh, Pala Singh and Bulagi, were placed 
before a lst class Magistrate, Sialkot, 
charged under section 61 of the Excise 
Act of 1914 with manufacturing liquor 
contrary to law and being in possession 
of it. Of these persons Pala Singh and 
Bulaqi were acquitted and the other three 
were convicted and sentenced to four 
months’ rigorous imprisonment each and 
a fine of Rs. 50 each. These three per- 
sons appealed, and the learned Sessions 
Judge, while holding that the convictions 
of the accused -were certainly correct, 
inasmuch as the appellants’ conduct was 
in the circumstances most “convincing 
evidence of their guilt,’ yet considered 
that the sentences were excessive and 
reduced them to 21 days’ imprisonment 
and a fine of Rs. 20 in each case, The 
reasons given for this reduction of sen- 
tences are that this is appellants’ first 
offence, that the principle of section 562, 
Criminal Procedure Code, applied and 
that the appellants are father and two 
sons. 

The Government have applied to this 
Court on the revision side for enhancement 
of ithe sentences and, after hearing 
arguments, it seems tome quite clear that 
the sentences are wholly Inadequate. The 
accused persons were represented in this 
Court, and their learned Counsel nct only 
argued against enhancement of sentence 
but also tried to make ont that there 
was doubt about the guilt of the accused. 

After hearing what he had to say, I 
have formed the opinion that, as regards 
the guilt of the accused, there js no 
doubt whatever. The evidence for the 
prosecution is largely that of important 
officials of unimpeachable veracity and 
their evidence was quite sufficient to prove 
the case, even if the testimony of the 
boy Budhu and of Mangal Singhand Rur 
Siug witnesses is brushed aside. Both the 
lower Courts have been very careful in 
their estimate of the evidence for the 
prosecution, rejecting the statements of 
Mangal Singh and Rur Singh, which may 
after all be perfectly true, and in the case 
of the lower Appellate Court, rejecting 
also the statement of the boy Budhu which, 
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in my opinion, is almost certainly true. 
However this may be, Iam quite certain 
that the accused did manufacture spirit 
contrary to law and were in possession of 
spirit contrary to law. 

The reasons given by the learned Sessions 
Judge for reducing the sentences seem to 
me wholly inadequate. I fancy the idea of the 
Legislature in framing section 562 of the 
Criminal Procedure Code was that sometimes 
offenders (and in especial youthful offenders), 
without being persons of depraved character, 
may on occasion succumb to sudden 
temptation; for example, a poor youth without 
an anna in his pocket sees suddenly displayed 
before him some property wbich is worth 
his stealing. He, having never previously 
committed any crime whatever, succumbs 
to temptation and steals the property, and 
is caught. The Legislature very humanely 
and very properly allows the Magistrate 
in such a case as that to give tbe young 
man another chance and to deal with him 


‘under section 562. 


But the offence of manufacturing illicit 
liquor stands on quite a different footing 


from all tbat sort of thing. It 
implies a good deal of preparation. In 
most cases it is done with the intention 


of selling to others. It can never be said 
that it is done in consequence of succumbing 
to sudden temptation. Further, it is an 
offence which probably escapes detection 
9 times ovt of 10, and it deprives Government 
of revenue, besides demoralising the people. 
Deterrent sentences in such circumstances 
are absolutely necessary. The profits of illicit 
distillation are so large that an offender 
would cheerfully pay a fine like Rs. 20 
and still continue his evil courses. Lastly, 
it may be taken for granted in almost every 
case that, when a man is found by the Police 
manufacturing illicit liquor, he has probably 
done it at least a dozen times before undetect- 
ed, so that the principle of “first offence” has 
no application to such cases atall. 

Further, the Legislature, in passing the 
new Excise Act of 1914, evidently realised 
that the old law was not sufficiently 
deterrent. Under the old Act (see 
section 51) only three months’ rigorous 
imprisonment could be inflicted for possession 
of illicit liquor, but under section 61 of 
the present Act the maximum imprison. 


468 ‘ 
EMPEROR V. SANKARA NARAYANA CHEITI, 


ment has been raised to one year, and under 
section 74 of the present Act an enhanced 
maximum is provided for second offences of 
tte same kind, All this seems to me to shew 
that it is the duty of the Court to inflict sub- 
stantial sentences in these cases. In my opinion 
the view that is sometimes expressed that, 
because an excise offence is a malum 
prohibitum and nota malum in se, the culprit 
should be mortified in pocket rather than 
in person, is wholly incorrect. In 9 cases 
-out of 10 excise offences are committed with 
the intention of making money, and the 
nefarious trade is usually very lucrative. In 
my opinion the Legislature intended that 
substantial terms of imprisonment should 
be awarded in these cases. In the present 
instance, even the sentence passed by the first 
Court seems to me to have been, if anything, 
too light, but in the circumstances in which 
“the present case comes before me Iam not 
disposed to go beyond it. 

1 allow this revision and restore the 
sentences passed by the first Court. The 
three accused persons will, therefore, be 
ve-arrested and will have to suffer on the 
whole four months’ rigorous imprisonment 
and pay a fine eack of Rs. 50, or in default 
suffer 13 months’ more rigorons imprisonment. 


Revision allowed. 


MADRAS HIGH COURT. 
Criminal Revision Cass No. 117 cr 1936. 
CRIMINAL Revision Petition No, 100 
or 1916. 

July 14, 1916. 

Present:—Myr. Justice Seshagiri Atyar. 
EMPEROR— PETITIONER 
versus 
SANKARA NARAYANA CHETTY, 

Proprietor or Messrs, ASWIN AND Co., 
CuEMists AND Drecarsts, BROADWAY, Mapas, 

— AccuseD—RESPONDENT, 

Penal Code (Act XLV of 1860), s. 411—Reeciving 
stolen propert y—Essen tials of offence. 

The offence of “receiving stolon property” under 
section 411, Indian Penal ‘Code, is constituted only 
on proof of the accused’s knowledge or belief that 
the property was stolen and of his having received 
the goods in that state of mind, It ix vot enough 
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to prove that the accused mist have suspected that 
the property was stolen. [p. 488, col. 2.] 
Empress v, Rango Timaji, 6 B. 402, followed. 


Petition, under sections 485 and 439 of 
the Vode of Criminal Procedure, 1893, 
praying the High Court to revise the order 
in Calendar Case No. 24557 of 1915, on the 
file of the Third Presidency Magistrate’s 
Court, George Town, Madras. 

The Crown Prosecutor, for the Petitioner. 

The Hon'ble Mr. T. Richmond, for the Re- 
spondent, 

ORDER.—I do not think that the order 
of discharge is wrong. The Magistrate 
would have been well advised to have 
examined Sadagopa Naidn, but I cannot say 
that he was bound to do so. On two 
material points, the prosecution evidence is 
unconvincing. In the first place, there is no 
satisfactory evidence that the bottles before 
the Court were stolen from the Government 
Stores. The store- keepers, prosecution 2nd wit- 
ness and prosecution 3rd witness, say distinct- 
ly that nothing has been stolen from their 
Stores. The suggestion of the learned 
Crown Prosecutor is that the bottles must 
have belonged to someother Government store 
and must have been stolen from it. It does 
not follow that because the store mark is put 
upon the bottles, the stuff was stolen from 
some Government store. The evidence given 
by the 2nd prosecution witness shows that 
empty bottles aresold. Further, there is the 
evidence of Mr. Smith, the Court witness, 
who says “the bottles before the Court are 
common bottles. We get them occasionally. 
There is no well understood rule on the 
subject of these bottles. They are left to 
the manufacturers to sell them.” In these 
circumstances, I cannot say that it is 
established, beyond doubt that these bottles 
came from’ any of the Government stores 
and that the chloroform in them belonged ta 
the Government. 

On one other point the evidence is 
unconvincing, As argued by Mr. Richmond, 
it has to be established that the accused 
who received these goods believed them to 
be stolen property. As pointed out by the 
learned Judges of the Bombay High Court 
in Empress v. Rango Timaji (1), it is 
not encugh thatthe receiver suspects the goods 
to be stolen property. In this case, there 


(11) 6B, 40% > 7 
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is hardly any evidence to show that the 
accused believed that these goods were 
stolen and that in that state of mind 
received the goods. In these circumstances, 
I cannot say that the Magistrate was wrong 
in discharging the accused. The petition is 
dismissed. 
Petition dismissed. 

VRP 


PATNA HIGH COURT. 
CRIMINAL Appear No. 73 or 1916. 
May 26, 1916. 
Present: Mr. Justice Roe and Mr. Justice 
Jwala Prasad, 
SARJUG LAL AND OTHERS—ÅPPELLANTS — 
en U versus 
EMPEROR— Opposite PARTY. 
Criminal Procedure Code (Act V of 1898), s. 196 - 
Lathis, whether “arms.” 


Lathis are ‘arms’ within the meaning of section 
106 of the Criminal Procedure Code. 


Messrs. Pugh and G. C. Pal, for the Appel- 
lants. 

Mr. Manuk, Government Advocate, for 
the Crown. 3 

JUDGMENT.—In this case we are 
asked to consider the possibility of reduc- 
ing the sentences passed upon 12 - Hindu 
accused, who have been convicted under 
section 143 of being members of an un- 
lawful assembly whofe common object was 
to prevent by foree the exercise by the 
Muhammadans of Barawan of their right 
to sacrifice cows upon the occasion of the 
Bakr-Id of last year. We have consider- 
‘ed carefully the facts of the case. In our 


view, one of the most important consider- ` 


ations is the probable effect of a 
reduction of these sentences upon the peace 
of that locality. In considering that ques- 
- tion we attach great importance to the 
opinion of the District Magistrate that a 
reduction of the sentences may result in 
still further difficulties in future, Jt is 
to be regretted that the District Magis- 
-trate in showing caase should have based 
-his objections to the reduction of sentences 
upon an assertion that the Jury had taken 
too lenient a view of the matter. We are 
-eonscions of this and regard the sentences 
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solely from the point of view of the Jury’s 
verdict. That verdict is that the accused 
were members of an assembly making not 
a peaceful but a warlike demonstration, 


.and the evidence shows that the assembly 


was armed with lathis and it is clear on 
a consideration of all the facts of the case 
that the only reason why the lathis were 
not used was that the Muhammadans fore- 
went their rights to make any sacrifice 
that day. In the case of those accused 
who were either able-hodied tnen or were 
prime movers in the matter we are not 
disposed to interfere. There are, however,. 
two men, Makund Singh aged SO and Ram 
Partap Singh aged 71, who do not appear 
to have taken any very prominent part in 
the proceedings. Their sentences will be 


- reduced to a sentences of three weeks’ rigorous 


imprisonment each. Of the remaining accus- 
ed Bhagwat Dubéy is aged 76, Jamuna 
Prasad aged 19 and Sarju Prasad aged 
22. Had they not taken a prominent part - 
in the proceedings their respective age and 
youth might be good reason for reducing 
their sentences also. Butit is clear from 
the evidence of the Police witnesses and 
of the chaukidar that these three men were 
prime movers in the collection of this un- 
lawful assembly and in conducting it to 
Barawan for the purposes of this warlike 
demonstration. We are not disposed, there- 
fore, to interfere on their behalf. With 
regard to the application that the orders 
passed under section 106 are not justified 
by the facts. we are satisfied from the 
findings of the Jury that the assembly 
was an assembly with an evident intention 
of committing a breach of the peace, and 
from tbe evidence that it was an assembly 
of armed men: lathis are undoubtedly 
arms within the meaning of this section. 
We, therefore, see no reason to interfere 


‘with the order passed under section 106. 


Appeal dismissed. 
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MADRAS HIGH COURT. 
Criminar Revision Case No. 61 or 1916. 
(Criminan Reviston Perrrios No. 52 or 1916). 
July 14, 1916. 

Present:—Mr. Justice Seshagiri Aiyar. 
DHANUKODI ASARI— COMPLAINANT 
— PETITIONER 
VETSUS 
MUTHUSWAMY AIYAR AND OTHERS— 
ÅCCUSED—RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 250, 
587—Order awarding compensation, whether can be 
made after order of discharge—Failure to embody 
orderin original judgment—Irregularity—Magistrate, 
whether can make provisional order of imprisonment, 

An order awarding compensation must, as a rule, 
be part of the original judgment directing the 
discharge of the accused and before the order of dis- 
charge is read out, the Magistrate should make up 
his mind to-call upon the complainant to pay com- 
pensation. But there is nothing in section 250 of 
the Criminal Procedure Code to show that the levy 
cannot be made after the order of discharge. [p. 490, 
col, 2. 

In Mg matter of the complaint of Safdar Husain, 25 
A, 315, referred to. 

Failure to embody an order awarding compensation 
to the aceused in the original judgment is merely an 
irregularity curable by section 537 of the Criminal 
Procedure: Code. [p. 491, col. 1.] 

Ghurbin v. Emperor, 22 Ind. Cas. 977; 12 A. L. J. 148; 
15 Ov. L., J. 193; 36 A. 182; Lalit Mohan Singha Roy 
v. Kunja Behari Ghose, 22 Ind. Cas, 726; 18 C, W.N. 
702; 15 Cv. L.J. 150, followed. 

Section 250 of the Criminal-Procedure Code does 
not give any power to the Magistrate to order 
imprisonment in default of payment of fine. It is only 
on the failure of the attempt to recover the amount 
awarded as compensation that the Magistrate can pass 
an order directing the imprisonment of the complain- 
ant. [p. 491, col. 1.) 

Lal Mahmud Shaik v. Satcowri Biswas, 28 O. 164; 
In the matter of Byravala Naidu, 26 M. 127; 2 Weir 
321, followed. . 

Where, therefore, in an order discharging the 
accused the Magistrate made a note to the effect 
that the complainant would be called upon to show 
cause why he should ‘not pay compensation and after~ 
giving the complainant time to answer the charge, 
the Magistrate came to the conclusion that he should 
be directed to pay compensation and called upon him 
to do so or undergo imprisonment in default: 

Held, (1) that the proceeding awarding compensa- 
tion did not contravene the provisions of section 250 
and was not illegal; [p. 480, col. 2.] 

(2) that even if it was regarded as a separate order 
contravening section 250, the defect merely 
amounted to an irregularity which did not prejudice 
the accused and was cured by section 537; [p. 491, 
col. 1 

(By han the provisional order for imprisonment 
was beyond the jurisdiction of the Magistrate. [p. 491, 
col. 1.) 

Petitions, under sections 435 and 439 of 


the Code.of Oriminal Procedure, 1898, 
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praying the High Court to revise the 
order of the Court of Session, Tinnevelly 
Division, in. Criminal Revision Petition 
No. 17 of 1915, presented against that 
of the Court of the Joint Ist class Magistrate, 
Tuticorin, in Calendar Case No. 52 of 1915. 

Mr. V. OC. Seshachariar, for the Peti- 
tioner. 4 

The Public Prosecutor, for the Govern- 
ment, 

Mr. M. D. Devadoss, for the Respondents. 

ORDER.— Mr. Seshachariar has raised two 
points against the order of the Magistrate 
directing compensation to.be paid by his client. 
The first is that the order is contained in a 
separate proceeding and it, therefore, con- 
travenes section 250, Criminal Procedure 
Code. What happened is this. On the 


“day the accused was discharged, in the 


same order discharging the accused,’ the 
Magistrate made a note tothe effect that 
the complainant will be called upon to show 
cause why he should not pay compensation. 
This was read out to the complainant and 
the complainant asked for three days’ time to 
answer the charge. On the 3rd day, on 
hearing the complainant the Magistrate 
came to the conclusion that he, should be 
directed to pay compensation. It is argued. 
that as this proceeding directing -compensa-— 
tion is contained ina separate crder, it is 
illegal. In Inthe matter of the complaint of Safdar 
Husain (1) Mr. Justice Banerjee points 
out thatthe order awarding compensation 
must be part of the original. judgment 
directing the discharge of the accused. 
Tam entirely atone with him when the 
learned Judge says that before the order of 
discharge is read out, the Magistrate should 
make up his mind to call upon the complain- 
ant to pay compensation. But if the judgment 
is intended to lay down that the levy of com- 
pensation subsequently to the jndgment is 
opposed to section 250 unless the reasons 
for taking sucha step are recorded in the 
judgment of discharge, then with all respect, I 
am unable to agree with the learned Judge. 
There is nothing in the section to show that 
the levy cannot be made after the order of dis- 
charge. 1 think there is another ground 
on which the lower Court’s order can be 
justified. Following Ghurbin v. Emperor (2) 


A 25 A. 315. 
2) 22 Ind. Cas. 977; 36 A. 132; 
15 Cr, L, J. 193, 


WA. L. J. 143; 
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and Lalit Moan Singha Roy v. Kunja 
Behari Ghose (8) I hold that even 
if the separate order contravenes section 250, 
the defect is cured by section 537. Not 
embodying this separate order in the original 
judgment is an irregularity, but. the 
irregularity did’ not prejudice the accused 
in the least. In these circumstances, I do 
not think that the first objection is well- 
founded. 

The second objection taken to the order 
is that the order awarding compensation 
provides for imprisonment in default of the 
payment of fine. I think Mr. Seshachariar 
is right in his | contention that the 
order should not: contain an alternative 
direction awarding imprisonment. The 
section itself does not give any power to 
the Magistrate to do so. Proviso 2 to the 
section says that if the fine cannot be 
recovered, the imprisonment to be awarded 
shall be simple. That is to say, steps 
must be taken to’recover the arrears and 
itis only onthe failure of the attempt to 
recover, that the Magistrate can pass an order 
directing the imprisonment of the com- 
plainant. The provisional order for impri- 
sonment is, therefore, beyond the jurisdiction 
of the Magistrate. The decisions in Jal 
Mahmud Shaik v. Satcowri Biswas (4) and 
In the matter of Byravalu Naidu (5) are in 
point on this question. As the learned 
Public Prosecutor has pointed out, the fine 
has baen paid and apart from directing the 
Magistrate to omit this sentence, nothing 
further has to be done. I order that the 
‘portion of the order which directs the imprison- 
ment of the complainant in default of the 
payment of fine be deleted from the order. 
In other respects, the order of the Magistrate 
is confirmed. 

Order modified. 
sa 22 Ind. Cas. 726; 18 C. W. N. 7089; 15 Cr, L.J. 


(4) 28 C. 164. 
(5) 26 M. 127; 2 Weir 321. 
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PATNA HIGH COURT. 
Criminat Revision No. 181 or 1916. 
July 7, 1916. 

Present: — Sir Edward Chamier, Km, Chief 
Justice, and Mr. Justice Sharfuddin. 
KULDIP PANDEY AND OTHERS ~ 
ACCUSED—PETITIONERS 
versus 
RAMNATH SINGH-—CO0MPLAINANT— 


Opposite Party. 

Penal Code (Act XLF of 1860’, s. 424~Landlord 
and tenant—-Dishonest removal of crops sown on batai 
system— Conviction—Bengal Tenancy Act (VIII B. C. of 
1885), s. 71 (4). 

The object of section 71, sub-section (4), of the 
Bengal Tenancy Act, is to provide the Courts with a 
definite rule as to the value of crops which have been 
wrongly removed by a tenant. If the tenant acts 
dishonestly in removing them, he is also liable to bo 
convicted under section 424, Indian Penal Code. [p. 
492, col. 1.) 

In re Sivanupandia Thevan, 23°Ind. Cas. 508; 38 M. 
793; 15 Ov. L. J. 295, referred to. 


Messrs. Yunus and Kazlaspati, 
Petitioners. 

Messrs, Gowhar Ali and Krishna Sahay, for 
the Opposite Party. 


JUDGMENT. 

CHASMIER, C. J.—The applicants have been 
convicted of an offence under section 424, 
Indian Penal Code. The facts found are 
that they hold a number of fields on the 
batai system. At the time of the affair 
now in question, they were engaged in 
litigation with their landlord under sec- 
tion 40 of the Bengal Tenancy Act. They 
went to their fields in a body and cut 
and carried off the paddy crop despite the 
remonstrances of the landlord’s patwari. 
The second class Magistrate who tried the 
case recorded a definite finding that the 
applicants in removing the crop had acted 
dishonestly. It is contended that there 
is no such finding in the judgment 
of the’ Magistrate who heard the 
appeal. But that officer after dealing 
with the evidence says that he affirms 
the findings of the first Court. There 
can be no question that the Appellate 
Court intended to find that the applicants 
in removing the crop acted dishonestly, 
nor can there be any doubt that the 
findings cf the Courts below upon this 
point are correct. The applicants removed 
the crop from the fields in order to pre. 
vent the landlord from obtaining his due 


for the 
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share thereof. It is contended that even 
if they acted dishonestly they are not liable 
to be convicted under section 424 of the 
Indian Penal Code, bacanse it is pro- 
vided by section 71, sub-section 4, of the 
Bengal Tenancy Act that if a tenant removes 
any portion of the produce at such a 
time or in such a manner as to prevent 
the due appraisement or division thereof 
at the proper time, the produce shall be 
deemed to have been as full as the 
fullest crop of the same description 
appraised in the neighbourhood on similar 
land for that harvest. Counsel contends 
that this is the only penalty to which a 
tenant ‘exposes himself, if he removes 
the crop of a field which he holds under 
the batai system and that he cannot be 
. prosecuted under the Indian Penal Code. 
It is impossible to accept this contention. 
The object of section 71, sub-section 4, 
is to provide the Courts with a definite 
rule as to the value of crops which have 
been wrongly removed by the tenant. If 
the tenant acts dishonestly he is also 
liable to be convicted under section 424 
of the Indian Penal Code. Counsel for 
the applicants says that there is no reported 
case in the Caleutta High Court on the 
subject. That, if correct, affords no 
reason for not convicting the applicants 
under the Penal Code. I fear that what 
generally happens when a tenant attempts 
to carry off a crop in this manner, is 
that he is resisted by the landlord anda 
fight ensues and the tenant is punished 
under another section of the Penal Code. 


A ease not unlike the present case came 
before the Madras High Court in 1914, 
see In re Stvanupandia Thevan (1). In that 


case the accused, who was a raiyat under 
the Madras Hstates Land Act and who was 
bound under the conditions of his tenure to 
share the produce of his land with the 
landholder in a certain proportion, dis- 
honestly concealed and removed the prodace 
thus preventing the landholder from taking 
his due share. Mr. Justice Tyabji held, 
that the provisions of sections 73 and 212 
of the Madras Estates Land Act were no 
bar to a conviction of the raiyat under 
section 424, Indian Penal Code. 

In ‘my opinion the applicants were rightly 


(1).28 Iud, Cas, 503; 38 M. 798; 16 Or. L. J. 295. 
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convicted and I see no reason to interfere 
with the sentences inflicted. I would direct 
that the applicants surrender to their bail 
in order to serve out the remainder of their 
sentences. : 
Suasroppin, J.—I agree. 
Petition dismissed, 





LOWER BURMA CHIEF COURT, 
Civiu Revssion No. 27 or 1916. 
May 15, 1916. 

Present:—Mr. Justice Parlett. 
MAUNG PO NYUN — APPLICANT 
VETEUS 
MUTU KURPEN CHETTY—- RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 476, 
nature of proceedings under—Preliminary inquiry— 
Examination of accused—Thumb-impressions — Evidence 
Act (I of 1872), 5. 78. 

Proceedings in inquiries under section 476, Crimi- 
nal Procedure Code, are judicial proceedings and 
the person against whom they are directed is in the 
position of an accused person., [p. 493, col. 2.] 

Abdullah Khan v. Emperor, 5 Ind. Cas. 62; 37 0. 52; 
14.0. W. N. 132; 11 Cr L. J. 45, referred to. 

Therefore, the examination of such a person asa 
witness in the éourse- of such proceedings is ultra 
vires. [p. 493. col. 2.] 

Sami Sastri, In re, 2 Weir 598, referred to. 

He can only be examined under section 312, 
Criminal Procedure Code and cannot properly be 
asked questions merely to elicit a-statement asa 
foundation for ordering his prosecution, nor can 
he be compelled to make any thumb-impressions 
under section 73 of the Evidence Act. An Expert's 
opinion regarding such impressions would also be 
inadmissible. [p 493,-col. 2.] | 

Mr. DeGlanville, for the Applicant. 

JUDGMENT.—On 13th July 1915, Mutu 
Kurpen Chetty sued Maung Po Nyun for 
Rs. 16,517-8 damages for breach cf a contract 
in writing, plaintiff’s copy of which, referred 
to as Exhibit A, was filed with the plaint. 
By. it defendant agreed to sell plaintiff 
16,000 baskets of paddy at Rs.106 per 100 
baskets, and the plaint alleged that defend- 
ant was paid Rs. 10,600 for which he gave 
a receipt, Exhibit B, also filed with the plaint. 
On 23rd July defendant filed a written 
statement admitting having entered into 
the contract, buat denying having re- 
ceived the Re, 10,600 and given the 
receipt. On the 28rd July plaintiff adminis- 
tered six interrogatories to the defendant 
under Order XI, and as they had not been 
answered by 24th August the accnsed’s de- 
fence was struck off under rule 21 of 
that Order on that day, The. next day 
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defendant Sled his answers, at the same, 
time applying for the order striking off 
his defence to be set aside, and this was 
eventually done on the 4th November. On 
llth November defendant filed another 
written statement admitting A and denying 
B. The 4th and 5th interrogatories were:— 
“Of the two thumb-impressions on Exhibit 
A, is not the one on the left side that 
of yours?” and “did you not give your 
thumb-impression on Exhibit BP?” and to 
those defendant’s reply was, “I am unable 
to answer these two interrogatories as I 
have not the Exhibits before me.” When, 
therefore, defendant appeared on 11th Novem- 
ber, the Judge put the Exhibits before 
him and examined him on oath, when he 
stated: “I gave no thumb-impression on 
_Exhibit B. I did give a thaomb-impression 
on Exhbibib A. The one onthe left side is 
mine.” He was also questioned on the 
6th interrogatory which he had previously 
objected to answering. On 3rd and Ath 
December the plaintiff and his witnesses were 
examined. The former stated: “On the 5th 
June I brought the money and paid him 
(defendant) # ae I took a receipt 
from him before actual payment of the money. 
Defendant himself wrote the receipt. He 
signed it. He put his thumb-impression on 
it also. > x * This is the receipt, 
Exhibit B”. Singaravelu gavesimilar evidence 
ard added that he himself took Po 
Nyun’s thumb-impression on Exhibit B. 
The case was adjourned till 25th January 
for the defence evidence, but on that 
day the plaintiff filed a petition stating that 
he had received Rs. 16,000 from the defendant 
in full satisfaction of his claim in the suit 
The Judge, believing that Po Nynun’s 
denials of having given the receipt Exhibit B, 
made in his two written statements and in 
his examination onthe 11th November, were 
false, has ordered his prosecution under 
section 193, Indian Penal Code. Be- 
fore doing se, however, he on 28th January 
called upon Po Nyun to show cause 
against prosecution, and also issued sum- 
monses to several witnesses for 7th February. 
Only one of them appeared a finger-print 
expert, who under the direction of the Judge 
took impressions of Po Nyun’s thumbs. His 
Counsel objected to this being done but his 
objection was overruled. The witness then- 
gave ovidence of his opinion as to the im- 
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pressions he had just taken and the impres- 
sions on Exhibits A and B. An order was 
subsequently passed sending Pe Nyun before 
a Magistrate. Revision of that order is now 
sought. 

It is argued that the Judge had no 
power to take Po Nyun’s thumb-impressions 
against his will, and that the impressions so 
taken and the evidence recorded relating to 
them were taken illegally and without joris- 
diction, and that the order based on them 
should be set aside. The thumb-impressions 
purport to have been taken under section 73 
of the Evidence Act, which empowers a 
Gourt to direct any person present in 
Court to make finger impressions for the 
purpose of enabling the Court to compare 
them with others alleged to have been 
made by him. On this itis pointed ont 
that by section 2 of the Evidence Act, 
nothing in that Act shall be deemed to 
affect any provision of any Act in force 
in any part of British India not expressly 
repealed, and that the law applicable 
in the present case is contained in section 
342 of the Criminal Procedure Code. There 
is authority—if authority be needed—for the 
propositions that proceedings in inquiries 
under section 476, Criminal Procedure Code, 
are judicial proceedings, and the person 
against. whom they are directed isin the 
position of an accused person, Abdullah Khan 
y. Emperor (1). Also that to examine 
such a personas a witness in the course 
of such proceedings is ultra vires, Sami Sastri, 
In re (2). I accept the argument that in 
such proceedings the person against whom 
they are directed can only be examined in 
accordance with the provisions of section 342, 
Criminal Procedure Code. He cannot pro- 
perly be asked questions merely to elicit 
a statement as a foundation for ordering 
his prosecution, nor can he be compelled to 
make any thumb-impressions under section 
73 of the Evidence Act. I hold, therefore, 
that the impressions so taken and 
the expert’s opinions regarding those impres- 
sions were illegally taken. The order is, 
therefore, open to revision under section 115, 
Civil Procedure Code. It is urged that there 
remain no materials on which the order for 


(1) 5 Ind. Cas, 62; 37 C. 52; 14 C. W. N. 132; 11 Cr,- 
L. J, 45. . 
(2) 2 Weir 598. 
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prosecution can be properly based. To this 
I cannot agree. As pointed out above, there 
was before the Judge in the record of the 
suit ample material forthe opinion that there 
was ground for inquiring into an offence under 
section 1938, Indian Penal Code, and had the 
Judge sent Po Nyun for trial without pre- 
liminary inquiry it appears to me that the 
order could not have been interfered 
with in revision. He elected to 
supplement the material already before him 
by some furtber inquiry. Non-appearance 
of some of the witnesses led to no useful 
result in their case, but even in the case of 
tha one witness who did appear, his opinion 
_ that the thumb-impressions on Exhibits A 
and B were made by the same person was 
admissible and relevant. Ihold that there 
are no groundsfor interfering with the order 
in revision and I dismiss the application. 
Pages 3and 4 of Civil Miscellaneous No. 10 
of 1916 of the District Court will be removed 
therefrom and filed in this Court’s record. 


Application dismissed. 





PUNJAB CHIEF COURT. 
MisORLLANEOUS First Appeau No. 537 
or 1916, 

April 14, 1916. 
Present:—Mr. Justice Rattigan. 
NAW AB—lInsoivent—APPELLANT 


VETSUS 
TOPAN RAM AND oraers—Opposity Party 
— RESPONDENTS. 


Provincial Insolvency Act (III of 1907), s. 43, 
proceedings under, nature of—Charge to be saa 
stated — Irregular ity in proceedings, effect of. 

Proceedings under section 43 of the Provincial 
Insolvency Act are in the nature .of criminal proceed- 
ings and it is necessary that there should be a 
charge, a finding and a conviction as a foundation 
for a sentence. Everything should be strictly and 
accurately pursued and if in any one of these 
particulara a substantial defect should appear, it 
would be a ground for reversing the proceedings. [p. 
495, col. 1.] 

Harihar Singh v. Moheswar Proshad, 27 Ind. Cas. 
189; 18 O. W. N. 692; 16 Cr. L. J. 186, In the matter of 
Rash Behari Roy v. Bhagwan Chunder Roy, 17 O. 209; 
In re Vallabhdas Jairam, Khimji Jairam, 27 B. 894; 
5 Bom, L. R. 343, Ramasamy Chetti v. Bank oj Madras, 
30 Ind. Cas. 839, followed. 

Where, therefore, no charge was framed of any 
specific offence punishable under section 43 of the 
Provincial Insolvency Act, and the insolvent was 
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sentenced to three months’ imprisonment merely on 
the deposition of the Receiver to the effect that the 
insolvent had threatened to assault any one who 
attempted to sell his property, which threat the 
insolvent, who was examined as a witness, denied to 
have offered: 

Held, that the proceedings were wholly irregular 
and liable to be set aside. [p. 495, col. 1.] 


of the 
the 


Dis- 
loth 


Appeal from the order 
trict Judge, Mianwali, dated 
February 1916. 


Mr. Nand Lal, for the Appellant. 
Mr. B. N. Kapur, for the Respondents. 


JUDGMENT.—The petitioner was adjudi- 
cated an insolvent by order of the Court, 
dated lst May 1915, and the Civil Nazir 
was appointed Receiver of the insolvent’s 
property. On the 2lst December ‘1915 
the Receiver presented a written application 
to the Court to the effect that the insolvent 
had made certain alienations of his property 
which were liable tobe annulled by the 
Court under sections 36 and 37 read with 
section 16 (6) of Act IlI of 1907, and had 
obstructed the Receiver in the discharge of 
his duties by threatening to assault any 
one who ,attempted to sell his property. 
The application set forth that this latter 
condyct on the insolvent’s part did not appear 
to fall within the purview of Act III of 
1907, and that the insolvent should, therefore, 


be bound down to keep the peace. 

Upon this application the Court passed 
the following order— The transfers are 
liable to be annulled under section 36 and 
section 16 (6) and the insolvent is liable to 
imprisonment under section 43. Let him 
and the transferees be called, also the 
Receiver.” 


The hearing was fixed for the 16th 
February 1916, and on that date the Court, 
after taking the statements on solemn 
affirmation of the Receiver and the insolvent, 
passed an order annulling two of the 
transfers and finding the insolvent ‘guilty 
of obstructing the Receiver and of making 
a false entry in the list of assets by not 
disclosing the fact that 77 kanals 4 marlas 
of land owned by him were under mort- 
gage. It was, accordingly, ordered under 
section 43 of the Act that the insolvent 
should suffer simple imprisonment for three 
months. 


Vol, XXXV) 
EMPEROR V. NGA PO AUNG. . 


The insolvent has appealed from the latter 
part of the order,and it has been urged on 
his behalf that the proceedings of the 
Court were contrary to law inasmuch as 
no definite charge, stating the specific 
offences of which the insolvent was alleged 
to be guilty, had been framed and the Court’s 
proceedings were hasty and irregular. 


In my opinion this objection must prevail. 
It has frequently been laid down that 
proceedings under section 43 of the Act are 
in the nature of criminal proceedings and 
that itis necessary that there should bea 
charge, a finding and a conviction as a founda- 
tion for the sentence. Everything should be 
strictly and accurately pursued and if in any 
one of these particulars a substantial defect 
should appear, it would be a ground for 
reversing the proceedings [see Harihar Singh 
v. Moheshwar Proshad (1); In the matter of 
Rash Behari Roy v. Bhugwan Chunder Roy (2); 
In re Vallabhdas Jairam, Khimji Jairam (3); 
Ramasamy Chetti v. Bank of Madras (4)]. 


In the present case there was no charge 
of any specific offence punishable under’ sec- 
tion 43 of the Act. The Receiver deposed 
that the insolvent threatened to assault any 
one who attempted to sell the kothas, cattle, 
etc., and then the insolvent, who was examin- 
ed as a witness on solemn affirmation, denied 
that he. had offered any such threat. It 
is true that he was also asked why he had 
not mentioned the fact of the mortgage in 
his list of assets and that he made the 
absurd reply that he had quite forgotten the 
existence of the mortgage. But it isclear 
from the proceedings that he had no idea 
that this latter -fact was charged against 
him asan offence for which he was liable 
to imprisonment under section 43, and 
indeed there is nothing to show that he was 
led to understand that any particular act 
or omission on his part was to form a charge 
against him. In the circumstances I must 
hold that the proceedings were wholly 
irregular and must be set aside. I direct 
accordingly, but this order will not prevent 
the Court from taking fresh proceedings in 
accordance with law against the insolvent 


(1) 27 Ind. Cas. 199; 18 O. W. N. 692; 16 Or. L. J. 
185. 
17 ©. 209. 


(2 
ea) 27 B. 394; 5 Bom. L. R. 343. 
(4) 30 Ind, (as, 839, 
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as regards the acts or omissions which, it is 
alleged, have rendered him liable to punish- 
ment under section 43 of the Act. 

I need hardly add tbat my order will not 
affect that part of the Court’s order which 
annulled the two transfers. 

Appeal allowed. 
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LOWER BURMA CHIEF COURT. 
CriminaL Revision Permon No. 279B 
or 1915. 

November 25, 1915. 

Present: —Mr. Justice Parlett. 
EMPEROR— APPLICANT 
versus 
NGA PO AUNG—Obpposite Parry, 

Criminal Procedure Code (Act V of 1898), s. 55 (1) 
(c), 110, 128—Security-bond—"“Residing,” meaning 
of —Jurisdiction. 

A person residing with his wife within the juris- 
diction of a Magistrate can be tried by him under 
section 110, Criminal Procedure Code, thongh ho 
happens to be outside the jurisdiction when arrested 
under section 55 (1) (c), Criminal Procedure Code, 
[p. 496, col. 2.] $ 

Emperor v. Bapoo Yellapu, 9 Bom. L. R. 244; 5 Or. 
L. J. 247; In re Kora Rangan, 17 Iud. Cas. 413; 18 Or. 
L. J. 781; 86 M.96; 23 M. L. J. 535, approved and 
followed. 

Ketaboi v. Queen-Empress, 27 ©. 993; Sona Ram R. 
Sangma v. King-Emperor, 3 C, L. J. 195; 3 Or. L. J. 
246, not followed. 


Review of the order of the Sub- 
Divisional Magistrate, Thaton, dated the 
16th June 1915, passed in Criminal 
Miscellaneous No, 101 of 1915. 


ORDER.—On 9th June 1915, the Sub- 
Divisional Magistrate of Thaton ordered 
Nga Po Aung to enter into a bond for Rs, 500 
with two sureties for his good behaviour for 
three years, under section 110, Criminal Proce- 
dure Code, and as security was not furnished, 


he submitted the proceedings to the 
Sessions Judge under section 123 (2), ° 
The Sessions Judge discharged the 


accused, first, because he was arrested in 
Rangoon and on that ground the pro- 
secution was bad, and secondly, because he 
thought the order of the Magistrate was 
not justified on the evidence. The Local 
Government has moved this Court in 
revision against the Sessions Judge’s order 
and the accused has shown cause through 
Counsel, 
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The Sessicns Judge, on the first 
point, purported to follow the case 


of Ketabot v, Queen. Empress (1). In that case 
it appears that a dacoity having been 
reported to have taken place in the 
District of Naraingunge, the Sub-Tnspector 
Police of Naraingunge arrested the peti- 
tioners who were inhabitants and residents 
of the village of Nalchar in the District 
of Tipperah, and while they were in con- 
finement, proceedings were takenagainst them 
under section 110, Criminal Procedure Code, 
by the Sub-Divisional Magistrate of Narain- 
gunge. lt was held that only when a person 
within the limits of a Magistrate’s 
jurisdiction, 2.e,, who is residing within 
the limits of such jurisdiction, is found 
to be a person of the description given, 
the Magistrate can take action. The pro- 
ceedings were, therefore, held to be 
without jurisdiction and the order was 
set aside. Even if that ruling were 
followed, however, it would not apply to 
the present case, for here the accused is 
a resident of Thaton, that is to-say, 
within the jurisdiction of the Magistrate 
making the order. The Sessions Jndge, 


however, quoted the extract from the 
Calcutta case as making the proceedings 
bad, namely, that it is not contemplated 


that the Magistrate should issue a warrant 


so as to pursue the persons concerned 
into another jurisdiction. That observation 
was clearly an obiter dictum, for the 


report shows that the Magistrate issued 
no such warrant in that case, nor was it 
even ruled that such action would have 
vitiated the proceedings; they were held 
bad simply for want of jurisdiction by 
reason of the accused’s  non-residence 
within the limits of the. Ma. istrate’s 
jurisdiction. That ruling has been expressly 
. dissented from by both the Bombay | Emperor 
v. Bapoo Yellappa (2)] and Madras [In re Kora 
Rangan (3)) High Courts, who ‘point out how 
it would tend to defeat the object of section 
1.0, Criminal Procedure Code, and their 
criticisms commend themselves to me as 
eminently sound. Even, therefore, were the 


Calcutta case applicable to the present 
one, which it is not, I should not! be 
(1) 27 C. 993. 


(2) 9 Bom. L. R. 244; 6 Cr. L. J. 247. 
(8) 17 Ind, Cas, 413; 18 Or. L. J. 781; 36 M. 96; 23 
M. L. J. 586. . 
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disposed to follow it. Another case, Sona 
Ram R. Sangma v. King-Emperor (4), has also 
been quoted on accused’s behalf. There 
it appears that the petitioner was not 
within the local limits of the Magistrate’s 
jurisdiction when proceedings were taken 
against him under section 110. He had 
been in Calentta and he was arrested at 
Goalpara. He was not found within the 
Garo Hills. The Magistrate there had, 
therefore, it was held, no jurisdiction in these 
circumstances to conduct proceedings under 
section 110 and his order was set aisde. The 
circumstances in the present case are not 
similar. Here accused usually resides with 
his wife in a house in Thaton. On 9th 
April 19:5 the Sub-Divisional Magistrate 
of Thaton received information. against 
him and sanctioned the institution of pro- 
ceedings. He seems then to ‘have dis- 
appeared from Thaton and on 16th May 
he was arrested in Rangoon hy the 
officer in charge of a Police Station, as 
being by repute an habitual robber and 
thief, under section 55 (1) (e), Criminal 
Procedure Code. He was taken before a 
Magistrate with a view to his con- 
yeyancs to Thaton and the Magistrate, 
released him on bail to appear on 22nd 
May, before the Sub-Divisional Magistrate, 


Kyaikto, which appears to have been a 
mistake. The bail-bond was sent to 
Kyaikto. He did not appear before the 


Court at Kyaikto on 22nd, but was pro- 
duced in custody before the Sub-Vivisional. 
Magistrate, Thaton, on 4th, baving been 
arrested in Thaton by the Thanton Police 
on 22nd. He said that he went to the 
Thanton Police Station to enquire the date 
fixed for his case: this may be trae; he had, 
however, clearly, failed to comply with his 
bail-bond and that bond was.clearly not 
before the Thaton Police, and they doubtless 
believed he was liable to arrest under 
section 55 (1) (c), Criminal Procedure Code, 
and I am not disposed to hold the 
contrary. The accused was clearly within the 
jurisdiction of the Thaton Magistrate when 
he was arrested and when the Magistrate took 
proceedings against him. I am of opinion 
that the proceedings were valid. 


Turning to the evidence, Iam bound to say 


(4) 3 G. L. J. 195; 3 Or. L. J. 246, 
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that T tLink a strong case for putting the 
accused on security was made out. A large 
number of witnesses of high standing who had 
known him and lived near him for years, 
deposed to his reputation among the bulk of 
his fellow-townsmen as an habitual thief 
and robber, an organizer of such crimes, and 
a person upon whom suspicion frequently fell 
when thefts occurred and that this reputation 
persisted up to the time of trial since accused’s 
release from jail three years before. He was 
represented by a Pleader, but most of the 
witnesses were not cross-examined ab -all, 
and such as were cross-examined were in no 
way shaken. When questioned the accused 
told the Magistrate that -he was liable to 
furnish security and was ready to do so and 
he-declined to call witnesses in his defence. 


I, therefore, order Nga Po Aung to enter 
into a bond for Rs. 500 with two respectable 
sureties, to be approved by the Sub-Divisional 
Magistrate, Thaton, for his good behaviour 
for three years from 9th June 1915, and that 
unless such security be given, he be com- 
mitted to prison and undergo rigorous 
imprisonment until such period expires or 
until within such period he gives the security 
required. : ` 


MADRAS HIGA COURT. 
CRIMINAL Appears Nos. 176 AND 177 or 1916. 
ORIMINAL Revision Cases Nos. 238, 239 
AND 235 or 1916. 

(Crtminat Revision Petrrions Nos. 2040, 
201 ann 197 or 1916.) 

April 28, 1916. 

Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr, Justice Coutts Trotter. 
FREDERICK EDMED HOOPER—Acctsep 
— APPELLANTS IN BOTH APPEALS AND 
RESPONDENT in CrtxinaL Revision 
Caszs 
versus 

à EMPEROR--PETMIONER 
IN CURIMINAT, Revision Cares. 
Commercial Intercourse with Enemies Ordinance 
(VI of 1914), s 3—“Obtaining,” meaning of —Re- 
ceiving goods ordered before Ordinance, whether 
offence—“Attem pt to obtain”, rule of law applicable to— 
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Penal Gode{Act XLV of 1860), s. 511—Interpretation of 


_penal Statutes. 


The accused was charged with contravening the 
Royal Proclamation of the 9th September 1914 nb 
Madras betwoen the 21st and 26th November by 
obtaining and attempting to obtain goods from 
an enemy and from anenemy country. It appeared 
that onthe 28th July the accused had cabled to his 
agent (who afterwards became an enemy) an order for 
28 bales of tobacco leaf and onthe 31st July the agent. 
wrote saying that he had executed the order. 
These bales were shipped at Amsterdam on the 
ith October and consigned to the London agents of 
the accused, who paid the freight, took them ont 
and re-shipped them for Madras where they arrived 
on the 21st November. The Ordinance prohibiting 
commercial. intercourse with the euemy had come 
into force on the 14th October. It further appeared 
that on the 26th November accused wrote two letter, 
one to his Amsterdam agents and the other to Blnm 
Bros., an enemy firm in Goch. In these letters the 
accused sought to get his tobacco stored with Blum 
at Gochin Germany sent to Amsterdam and under- 
took to pay the incidental charges: 

Held, (1) that inasmuch as the goods in question 
were shipped before the 14th October 1914, the 
date when the Ordinance came into force, the 
accused could not be convicted of “obtaining” 
enemy goods within the meaning of section 3 of 
the Ordinance. [p. 500, cols. 1 & 2; p. 505, cols. 1 & 2.} 

(2: (Coutts Trotter, J , dissenting) that rhe charge 
could not he altered into one of obtaining goods at. 
Madras from his London agents by way of trans- 
mission from an enemy, as, if the accused be held 
to have obtained the goods in London, he could 
not again be convicted of obtaining them from 
himself. [p. 500, col. 2.] 


Reg. v. Griffiths, (1891) 2 Q. B. 145; 60 L. J. M. C 
93; 39 W. R. 719; 56 J. P. 87, distinguished. 

(3) that the conduct of the accused in sending 
ihe letters of the 26th November 1914 amounted 
to an attempt within the meaning of section 511, 
Indian Penal Code, which also applied fo cases 
punishable under somo other law, and that it conld 
not be contonded that it was no offence for the 
accused to send for his own goods, as the removal 
of merchandise, even though acquired before the war, 
fromthe enemy country aftor knowledge of the 
war without a Royal license is illegal, [p. 501, col. 1; 
p 506, col. 1.) 


Reg. v. Ring, 61 L. J. (x. s.) M. O. 116; 66 L. T. 
300; 17 Cox C C. 491; 56 J. P. 552: Rew. v. Oppen- 
heimer and Colbeck, (1915) 2 K. B. 755; 54 L. J. K. B. 
1760, followed. 


Per Wallis, C. J.—A Penal Statute has no retros- 
pective operation, unless the intention of the 
Legislature that it should have such effect is clearly 
indicated. [p. 499 col. 2.1 

The word “obtaining? in section 3 of the 
Commercial Intercourse with Enemios Ordinance VI 
of 1914, includes procuring, or ordering the goods 
from the enemy as well as taking delivery of them 
on arrival. [p. 500, col. 1.] 

Though the provisions of the Indian Penal 
Codo do not in-terms -apply to offences created by’ 
special Jaws, thore ig no reason why the same rule 
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should not apply to cases of attempts which are 
punishable under some other law. [p. 501, col. 1.} 

Reg. v. Ring, 61 L. J. (xN. 8.) M. C. 116; 66 L. T. 800; 
17 Cox. C. C. 491; 56 J. P. 552, distinguished. 

Rex. v. Oppenheimer and Colbeck, (1915) 2 K. B. 755; 
84 L. J. K. B. 1760, followed. 

Per Coutts Trotter, J—The same goods could 
be “obtained” twice within the meaning of the 
section and such an act would constitute a second 
offence under the latter part of the sub-section, but 
as the accused had not been charged under it, 
the charge could not be altered, especially in view 
of the fact thatthe accused acted without realising 
that he might be breaking the law. [p. 405, col. 2.] 

Whenever the Legislature declares a series of acts 
to constitute a crime, any person who has entered 
upon that series of acts must from that moment 

-stay his hand, and if he proceeds to the completion 
of the series of acts, he is guilty of the crime. Tp, 
505, col. 1.] 

Breaches of law enacted to safeguard the 
welfare and safety of the Empire in war time must 
be punished, if only as a warning to others. [p. 506, 
col. L] 

Appeals against the orders of the Court of 
the Chief Presidency Magistrate, Hgmore, 
Madras, in Cases Nos. 23718 and 19955 of 
1915. 

Petitions under section 439 of the Code of 
Criminal Procedure, 1898, and section 3 of 
Ordinance No. VI of 1914, to revise the orders 
of the Court of the Chief Presidency Magis- 
trate, in Cases Nos. 23718, 19956 and 19957 


of 1915, respectively. 


These appeals and the criminal revision 
cases coming on for bearing on the 17th and 
18th April 1916, upon perusing the grounds 
of appeals and the petitions and the orders of 
the lower Court and the record in the cases 
and upon hearing the arguments. of Mr. E 
R. Osborne, Counsel, instructed by Mesers. 
Short Bewes and Co., Attorneys for the Appel- 
lant in the appeals and Respendent in the 
Criminal Revision Cases, and of the Hon’ble 
the Advocate- General, the Crown Prosecutor 
and Mr. S. Satyamurti Aiyar, Vakil on behalf 
of the Crown, and the cases having stood over 
for consideration till this day, the Court de- 
livered the following 

JUDGMENT. 

WALLIS, 
has been convicted by the Chief Presidency 
Magistrate on two charges of contravening 
the Royal Proclamation of the 9th September 
1914 against trading with the enemy by ob- 
taining and attempting to obtain at Madras 
goods from an enemy and from an enemy 
‘country, offences punishable under section 3 
of the Commercial Interccurse with Enemies 
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Ordinance, VI of 1914, as continued and 
amended by Acts I and XIV of 1915. He 
has been discharged by the Presidency Magis- 
trate on a complaint of further contraven- 
ing the said Ordinance by conspiring at 
Madras with one other to obtain goods from 
a firm in Germany. The accused has 
appealed against the convictions, and the 
Crown Prosecutor has filed a revision peti- 
tion against the order of discharge. Though 
the illegality of trading with the enemy 
was established in the eighteenth century 
by the decisions of the Prize Conrt ad- 
ministering the Law of Nations, which are 
collected by Sir William Scott (afterwards 
Lord Stowell) in The Hoop (1) and were 
followed by the Courts of Common Law in 
Bristow v. Towers (2); Potts v. Bell (3); 
Esposito v. Bowden (4) and Zine Corporation, 
Lim. v. Hirsch (5), there is no record of any 
prosecution for this offence before the outbreak 
of the present war. In Gist v. Mason (6), 
Lord Mansfield said that Lord Hardwicke had 
given him a note, which had been destroyed 
with the rest of his library during the Gordon 
riots, of a reference to all the Judges jin the 
reign of King William the Third on the 
question, “Whether it were a crime-at the 
Common Law to carry corn to the enemy,’ 
who were of opinion thatit was a misdemeanonr, 
There can be very littledoubt that trading with 
the enemy in contravention of the Royal Pro- 
clamation would be held to be a misdemeanour 
in England if not also in India, for, as ob- 
served by Willes, J., delivering the judgment 
of the Exchequer Chamber in Esposito v. 
Bowden (4), “the force of a declaration of war 
is equal to that of an Actof Parliament pro- 
hibiting intercourse with the enemy except by 
the Queen’s license,” and in the Royal Pro- 
clamation of September 9th 1914, it is ex- 
pressly stated that such contraventions are 
criminal. It was not, however, thought de- 
sirable to rely solely on the Common Law, and 
both in England ard in India afterthe igsue of 
the Proclamation of the 9th September 


(1) 1 C. Rob. Adm, Reports 196. 

(2) 6 T. R. 35; 3 fags R. 1187; 101 B.R, 422, 

(3) 8 T. R. 548; 2 Esp. 612; 5 R. R. 452; 101 E. R. 
1549. > 

(4) 7 EL & Bl. 763; 27 L. J. Q. B. 17; 3 Jur, (N. s.) 
1209; 5 W. R. 782; 119 E. R. 1480; 29 L. Ty (0. s.) 296; 
110 R. R. 822. 

(5) (1916) 1 K. B. 643; 65 L. J. K. B. 565. 

(6) 1 T. R. 38; 1 P. R. 154; 99 E. R. 987. 
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legislation was passed making it an offence to 

contravene the provisions of any Proclaraation 

against trading with the enemy, and it is 

under this legislation that the accused has 
“been convicted as already stated. 

In the first case the accused Mr. F. E. 
Hooper, Managing Director of MeDowell and 
Co., Madras, is charged with contravening the 
Royal Proclamation of the 9th September at 
Madras between the 21st and 26th November 
1914 by obtaining 34 bales of tobacco leaf 
per SS. “Mombassa” from an enemy, one E. 
O. Ruppell residing in Hamburgh, and also 
with obtaining 26 of the aforesaid bales from 
Goch in the German Hmpire,an enemy coun- 
try. Prior to the outbreak of war the 
accused’s firm had purchased and stored cer- 
tain bales of tobacco partly at Amsterdam and 
partly at Goch, a German town on the 
Datch frontier not far from Dusseldorf. 
The purchases were arranged by, and the 
goods stored in the name of Mr. Ruppell, a 
former partner who after his retirement took 
up his residence in Hambargh and became an 
enemy by: virtue of the declaration of war on 
August 4th, 1914. On July 28th the accused 
had cabled to Mr. Rappell an order for 28 
bales, and on July 31st Mr. Rappell 
wrote saying that he had executed 
the order and hoped to send tha doca- 
ments next week. Itis proved that 18 bales 
were sent from Goch to Antwerp for ship- 
mentand were never heard of again in con- 
sequence of the outbreak of hostilities. The 
consignment now in question consisted of 28 
bales of the deszriptions ordered, of which 18 
bales were admittedly purchased after the 
outbreak of war, and the other 10 supplied 
from stock at Amsterdam or Goch, together 
with 6 bales of another dessription which had 
not been ordered. The Presidency Magistrate 
has found, and we see no reason for differing 
from his finding, that the whole 34 bales to the 
knowledge of the accused came from Ruppell, 
an enemy. He has also found that to the 
knowledge of the accused 26 of these bales 
came as charged from Goch; but though there 
is evidence before the Court which points to 
their having in fact come from Goch there is 
evidence as to someofthe bales that the 
aceused had every reason to believe that 
they came from Amsterdam, and as to the 
rest that he had no information that they 
eame from Germany. 
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Ib is proved that on or about the 7th 
October 1914 these bales were shipped at 
Amsterdam by Downer and Hiemink, the 
Madras firm’s agents in Amsterdam, free on 
board to London consigned to Lancelot 
and Dent, the firm’s London agents, who 
paid the freight, took them out of bond 
and re-shipped them by the “Mombassa” con- 
signed tothe firm in Madras, and at the same 
time drew upon the firni in the usual course 
but only for their own charges as they had 
not been called upon to pay for the goods. 
Thè bales must in the ordinary course have 
been put on board the Mombassa, which 
arrived in Madras on the 2lst of November, 
about the 14th of October, the date when the 
Ordinance came into force, and, as the prose- 
cution has not established that they were 
shipped on or after that date, it may be 
taken in favour of the accused that they may 
have been shipped before that date. In 
this state of facts, two objections are taken 
for the accused. It is said that the goods 
were not obtained in Madras on 
the dates specified from an enemy 
or au enemy country, but at the worst 
were obtained from an enemy or an enemy 
country by Lancelot and Dent, the innocent 
agents of the accused in London, before the 
14th October when the Indian Ordinance 
came into force, and that after that date 
there was no obtaining within the meaning 
of the section. It is quite clear that a 
Statute and above all a Penal Statute has na 
retrospective operation, unless the intention 
of the Legislature that it should have such 
an effect is clearly indicated, which is not 
the case here. ‘he question then arises, how 
far a Statute creating a new offence applies 
to offences begun before the passing of the 
Act but completed subsequently. In Reg. v. 
Grifiths (7) which came before the Court 
of Crown Cases Reserved, it was scarcely 
contended that the statutory provision in 
question could affect acts done before ib 
was passed, but it was said that, as the 
Act was passed in July and only came into 
force in January following, this indicated 
an intention onthe part of the Legislature 
that it should apply to offences against its 
provisions which had been committed after 


(7) (1831) 2Q 4B 163 SUL J. M. CD 339 W. R, 
719;:56,J. P. 87, 
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it had beeh passed and before it came into 
force. The Court did not think fit to dispose 
of the case on the ground that the complete 
offences had been committed before the 
Act came into force, and thought it right 
to lay down and expressly to decide the 
case on the broader rule that all the ingredi- 
ents of the offence must have been com- 
mitted after the coming into force of the 
Act. To illustrate this, one of the offences 
in question in that case was obtaining 
money by false pretences, and it is clear to 
my mind that the Court intended to lay 
down thatif the false pretences were made 
before the coming into force of the Act and 
the goods received afterwards, the conviction 
would be bad. I shosld feel bound in 
any case to follow the rule which was then 
laid down by the Court of Crown Cases 
Reserved for the guidance of Criminal 
Courts, and I do so the more willingly 
because it seems to me in accordance with 
principle and also in accordance with the 
view of the learned Judges who decided the 

earlier case of Reg. v. Vine (8), where a 
provision disqualifying every person convicted 
of felony from holding a license to sell 
spirits was held, (Lush, J., dissentiante), to 
have a retrospective operation and to apply 
to persons convicted before as well as after 
the passing of the Act, on the express ground 
that the object was not ta.punish offenders but 
to protect the public against public houses 
being kept by persons of doubtful character, 
I may add that Iedo not think the rule 
laid down in Reg. v. Griffiths (7) is likely to 
give rise to inconvenient results, as the 
more serious and obvious forms of crime 
are already punishable ander the existing 
law, and: as to newly cyeated offences it 
is open to the Legislature to make the 
enactment retrospective if there are sufficient 
reasons for so doing. 

Now as regards the charge of obtaining 
these goods from an enemy of which the 
accused has been convicted, it seems eto 
me that giving the word “chtaining” its 
ordinary meaning, it includes procuring cr 
ordering the’ goods from the enemy as well 
as taking delivery of them on arrival, and 
that the ecnviction on the charge must he 
held bad on the grcund thatthe ordering 


(81 10 U. B. 195; 44 L. J. M O. 60; 31 D.T. 
easg; 28 W. R. 649; 13 Cox. C, O. 48. 
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‘or procuring was before the 24th October, 
when the Ordinance came into force; and 
-I think it is also bad on the further ground 
that the obtaining by the accused from the 
enemy was in London through Messrs. 
Lancelot and Dent, the firm’s agents, an 
offence we have no jurisdiction to try. 

As regards the suggestion made for the 
Crown that the charge should be altered into 
one of obtaining the goods at Madras from 
Messrs. Lancelot and Dent by way of 
transmission from an enemy (which is also 
forbidden by the Royal Proclamation), such 
a charge, in my opinion, would be open to 
the same objection that the obtaining must 
have taken place at least in part before 
the 14th October, when the Ordinance came 
into force. This objection would not apply 
to a charge of obtaining the goods at Madras 
from the master of the “Mombassa” by way 
of transmission from an enemy between 
the 2lstand 26th November, but there isa 
further objection to both the amended char- 
ges, viz., that if the accused be held to have 
obtained” the goods i ia London, he cannot be 
coavicted of again obtaining them in Madras 
as that would be convicting him of obtaining 
them from himself. This question is by no 
means free from doubt, and in these cir- 
cumstances 1 am not prepared to make any 
alteration in the charge at this late stage, 
and would accordingly set aside the convic- 
tion and acquit the aceused of this charge 
and direct the fine, if paid, to be refunded. 
As the acquittal is not on the merits, I 
think it right to say that as itis not shown 
that the accused knew these bales came 


from Germany, the fact that he obtained “| 


them through his agent Ruppell would not, 
in the exceptional circumstances of the case 
and having regard to the novelty of the 
offence, have necessitated a sentence of im- 
prisonment but would have’ been sasanak 
punished by a fine. 


The newt appeal is from a conviction of 
attempting to trade in goods coming from 
an enemy country and from an enemy, and of 
entering into a commercial obligation for the 
benefit of an enemy. This charge arises out 
of two letters of the 26th November 1914 
sigred by the accused and addressed to Dow 
ner ard Heimink, the firm’s agents in Am 
sterdam, and to Blom Brothers at Goch in 
which the accused sought to get his tobacco 
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stored with Blum at Goch in Germany sent 
to Amsterdam and undertook to pay the 
incidental charges. These letters were found 
in a large cover addressed to Downer and 
Heimink, which also contained a smaller 
cover addressed in the aceused’s handwriting 
to Blum Brothers, in which was a letter 


of hig assistant Hermans which is the 
subject of the next charge. The first 
objection to the conviction is that the 


accused cannot be convicted of an attempt, 
because itis not shown that the firm had 
any goods at Goch when he wrote the 
letters. Though the provisions of the Indian 
Penal Code do not in terms apply, I see 
no reason why we should not apply the 
same rule to cases of attempts which are 
punishable under some other law. The 
conduct of the accused amounted to an 
attempt under section 511 of the Indian 
Penal Code and the English authorities on 
which Mr. Osborne relies are. sontrary to 
the illustrations to the section and to the 
later English decisions such as Reg. v, Reng (9), 
which must be treated as overruling them. 
The next objection is that it was no offence 
for the accused to send for his own goods 
from an enemy and an enemy country. In 
Esposito v. Bowden (4) already referred to, 
Willes, J., observed that there was very high 
authority, which he refers to, for saying that 
the removal of merchandise, even though 
acquired before the war, -from the enemy’s 
country after knowledge of the war with- 
out a Royal license is generally illegal, and 


‘the Royal Proclamation of 9th September 


1914 appears to proceed on the same view, 
as it prohibits generally the obtaining of 
goods from an enemy or an enemy country 
and makes no exception in the case of goods 
acquired by a subject before the outbreak 
of war. Further it was so expressly ruled 
by Atkin, dJ., in a recent case under this very 
Proclamation and the rulimg was upheld by 
the Court of Criminal Appeal, Rex. v. Oppen- 
heimer and Colbeck (10). ‘he objection, 
therefore, fails, Having regard, however, to 
the novelty of the law and the misconceptions 
as.to his position under which the accused 
appears to have laboured, I think the fines 


(9, 61 L. J. (x. s.) M. C. 116; 66 L. 'T. 399; 17 Cox. 
C. C. 49:; 56 J, P, 552. 
_ (10) (1915) 2 K. B. 755; 84 L. J. K. B. 1760. 
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may be reduced to Rs. 250 iu each case and 
so direct. 


The third complaint on which the aecused 
was discharged was ofa much more serious 
character and arose ontof thefact tha: a 


letter dated 26tb November 1914 from the 
aceused’s assistant Hermans to Blum 


Brothers was found in the envelope addressed 
in the aeccused’s handwriting ito Blum 
Brothers, which envelope, as already stated, 
was found by the Censor in the larger 
cover addressed to Blum Brothers, while the 
accused’s own letter to Blum Brothers which 
was the subject of the second charge was found 
pinned to the accused’s letter to Downer 
and Heimink in the same cover. Hermans’ 
letter purported to order further goods from 
Blum Brothers ov the authority of theaccused, 
and if brought home to the accused, would 
have amounted to a serious offence and 
necessitated asevere sentence. As against 
this, however, there is only the evidence that 
Hermans’ letter was found inside the envelope 
addressed by the accused to Blum Brothers 
and: Hermans, who has been called as a 
witness, has deposed that he put his letter 
there without the knowledge of the accused. 
In these circumstances, we are not prepared 
to interfere with the Presidency Magistrate’s 
order of discharge and dismiss the revision 
petition, We also dismiss the revision 
petitions praying forenhancement of sentence. 

Courts TROTTER, J.—This is an appeal by 
Frederic Edmed Hooper against a convic- 
tion and sentence of the Acting Chief Pre- 
sidency Magistrate, Madras, under sectioun 
3 of the Commercial Intercourse with Enemies 
Ordinance, 1914. That section makes it an 
offence punishable with imprisonment to 
contravene any of the provisions of any 
Proclamation or Order in Council of His 
Majesty for the time being in force, relat- 
ing to trade, commercial intercourse or 
other dealings with any subject of any State 
at war with His Majesty. A 


The Ordinance is dated 14th October 
1914, the day of its publication in the 
Gazette; and by section 15 of Act XIV of 
1915 words are inserted in the section 
which make attempts tocommit these offences 
themselves punishable if committed since 
the 14th October 1914, the date of the 
Ordinance. The relevant Proclamation in 
this case is the Proclamation of the 9th 
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September 1914, Paragraph 5 runs as follows: 
“From and after the date of this Proclama- 
tion the following prohibitions shall have 
_ effect and we do hereby accord- 
ingly warn all persons resident, ¢arrying 
on business or being in our, Dominions 
a.e not directly or indirectly to supply 
to or for the use or benefit of, or obtain 
from, an enemy country or an enemy any 
goods, wares or merchandise, not directly 
or indirectly to supply to or for the use 
or benefit of, or obtain from, any person 
any goods, wares or merchandise, for or by 
way of transmission to or from an enemy 
country or an enemy, nor directly or in- 
directly to trade in or carry any goods, 
wares or merchandise destined for or coming 
from an enemy country or an enemy 
vee eines And we do hereby further warn 
all persons that whoever in contravention 
of the law shall commit, aid, or abet any 
of the aforesaid acts, is guilty of a crime 
and will be liable to punishment and penal- 
ties accordingly.” The charge against the 
accused is that he betweén the 21st and 
26th November. 1914 during a state of war 
-between His Majesty and the German 
Empire, at Madras, unlawfully did contravene 
the provisions of the Proclamation by 
obtaining goods, wares and merchandise, 
to wit 34 bales of various tobacco leaves, 
per SS. “Mombassa” from an enemy, to 
wit E. ©. Ruppell, trading and carrying 
on business in Hamburg in the said 
German Empire, and by obtaining 26 of 
the abovesaid bales of tobacco also from 
an enemy country, to wit Goch, in the 
said German Empire. 

The accused was the Managing Director 
of the firm of Messrs. McDoweéll and Co., 
Ltd., carrying on business in Madras as 
general merchants and dealing among other 
things in tobacco and spirits and import- 
ing the same from Europe. Some years 
‘ago there was a German partner in the 
firm, namely, E. C. Ruppell; but in 1908 
he retired from India and started business 
in Germany where he acted as agent for 
the firm in which he retained considerable 
interest as a share-holder. In particular 
he used to purchase consignments of tobacco 
for Messrs. McDowell and Company, Limited, 
and pay for them by drawing upon the 
firm’s account at the Chartered Bank of 
_ India in London. The course of business 
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appears to have been this: Messrs. Me- 
Dowell from time to time communicated 


to Ruppell the quantity and kind of tobacco 
that they required. He would fulfil the 
orders sometimes by fresh purchases there 
and then, sometimes by drawing on stock 
which he had accumulated in Hurope. This 
stock appears to have been stored in two 
places. Some of it he bought at Govern- 
ment auctions at Amsterdam, At these 
auctions only sworn Government brokers 
are allowed to bid, and the brokers employ- 
ed for the purchase of McDowell’s goods 
were a firm of Downer and Heimink of 
Amsterdam. That stock was stored at a 
warehouse in Amsterdam belonging to a 
storage Company called Naamlcoze Vennoot- 
schap Purperhoedenveem. It was stored in 
the name of Ruppell and apparently could 
be released only on his orders. Other 
tobaceo was bought by Ruppell in Germany 
and was stored with a firm styled Gebruder 
Blum at Goch inthe Rhineland close to the 
Dutch border. It is not quite clear onthe 
evidence what Blum’s exact business was 
and what they did to McDowell’s tobacco.. 
It seems fairly evident that Ruppell bought 
some tobacco from them, and it is certain 
that McDowell’s German stocks accumulat- 
ed there, though it is not clear that they were 
paid any sums of money by way of storage 
or warehousing charges. At least no‘record 
of such charges cau be found in McDowell's 
books. The relations between the two firms 
of McDowell and Company and Blum were 


‘obviously friendly and a man called Her- 


mans who held a responsible position in 
McDowell’s business had been, for many years 
before he came to India, in the employ- 
ment of Blum. It is suggested by the 
defence that Blum allowed McDowell’s stock 
to remain in their premises until wanted 
merely as an act of courtesy to suit their 
business convenience ‘without making any 
charge. When tobacco was forwarded to 
McDowell’s in India, it was consigned by 
shipment to a London firm, Messrs. Lancelot 
Dent and Company, who were McDowell’s 
London agents. At the close of each year 
Ruppell forwarded to McDowell and Com- 
pany a statement of the stock he held for 
them in Amsterdam and Goch respectively. 
By comparing this with the statement of 
the previous year they could check the ìn- 
voices relating to the consignments they 
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had received during the current year. The 
present charge relates to a consignment of 
34 bales of tobacco which arrived in Madras 
- on the SS. ‘Mombassa’ on the 21st Novem- 
ber 1914, and were received into stock 
by McDowell. on that date. Hermans in 
his evidence gave the 26th November as 
the date of receipt, but this is obviously 
the date at which the goods came under 
his charge as foreman of the Tobacco Dè- 
partment. The composition of these bales 
is important and is as follows: 


5 bales Brazil mild. 
5 bales Brazil strong. 
13 bales Vorstenlanden (in two con- 
siguments of 8 and 5 respectively). 
5 bales of Borneo (in two consignments 
of 2 and 3 bales) and 6 bales 
of Sumatra. 


The order for these goods was by a 
telegram on the 28th July 1914, from Messrs. 
McDowell to Ruppell in the following terms: 

‘Ship at once 8 bales Vorstem Umblatt, 
five each Sumatra, Borneo, Brazil, mild, 
strong”, making in all 28 bales. The stock 
records show clearly what tobacco there 
was at Amsterdam and Goch respectively 
available to fulfil these’ orders, and the 
matter is not really in dispute. There were 
only two bales of Borneo at Amsterdam 
and there were nine at Goch, so that Rup- 
pell could only execute the order from stock 
by taking at least 3 from Goch. With 
regard to the 6 bales of Sumatra—for 
although 5 were ordered 6 were in fact 
-despatched—it is not suggested that they 
were ever in Germany or came out of it, 
With regard to 5 bales of Vorstenlanden 
these were not ordered. The balance of 
18 bales, 10 Brazil, mild and strong, and 
8 Vorstenlanden, are the most important 
goods in the subsequent history of the 
transaction. On the 31st July Ruppell 
sent a letter to McDowell’s which was re- 
ceived by them on the 12th November. 
This enumerates the order contained in the 
telegram and concludes as follows: “I 
have executed these orders as, quickly as 
possible for shipment per SS. ‘“Wachifels.” 
Thopeto be able to send you the documents by 
the next or following post.” A gool deal 
of discussion appears to haye taken place 
in the Court below as to what action on Rup- 
pells: part these words must be supposed 
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to imply. The ¢Wachtfels’ was a German 
ship lying at Hamburg preparing to make 
a voyage to London calling at Antwerp 
on the way. Antwerp is almost eguidis- 
tant from Amsterdam and Goch and would 
be a natural port of shipment for goods 
from both of these places. The natural 
commercial meaning of Ruppell’s letter is 
that he had contracted to purchase the goods 
he could not supply from stock, had given 
orders for the forwarding of those goods 
for shipment at Antwerp, had given similar 
orders in respect of the goods he was 
supplying from stock and had contracted with 
the steamship owners to ship and carry the 
goods to London. Ruppell on the 31st July 
sent another letter to McDowell and Co., also 
received on the 12th November, which after 
setting ont a summary of his account up to 
date goes on to state: “business is completely 
disorganised owing to the war which seems to 
be going to break out and itis very difficult 
The 
local braneh of the Chartered Bank has almost 
given up business.” In fact on the 31st July 
Germany had declared war on France and 
Russia and on the 4th of August, at 11 o’clock 
P. M. she was also at war with England. The 
next document is a letter from Ruppell at 
Hamburg dated the 5th September, which 
was received by McDowell on the 15th Octo- 
ber and from this letter we can ascertain 
what had happened. 18 bales, namely, the 10 
Brazils and 8 Voresienlanden had gone to 
Antwerp. The “Wachtfels” had been unable 
to leave Hamburgh. Antwerp was in a com- 
plete state of disorganisation and for practical 
purposes the 18 bales may be treated as having 
been lost there. The letter goes on to state: 
“the ten bales of Sumatra and Borneo tobacco 
which you ordered by telegram had not left 
Amsterdam when hostilities breke out and 
are lying safely there.” The defence contends 
that it should be inferred from this that 3 
bales of Borneo tobacco had been transferred 
from Goch before the outbreak of hostilities. 
The Chief Presidency Magistrate has rejected 
this inference on the ground that if the goods 
were shipped from Antwerp they would be 
kept at Goch to be sent directly to Antwerp, 
at any rate until the outbreak of war, 
demonstrated the impossibility of that course. 
This seems to me to overlook the fact 
that, as soon as war broke out between 
Germany and France, every businessman 
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must have realised the danger of its spread- 
ing and Ruppell miy very naturally hava 
thought it advisable to get the goods he was 
forwarding out of stoek into Holland as soon 
as possible. In the face of the plain state- 
ment in his letter—and I cannot see why it 
should be supposed that at that time he saw 
any reason to conceal what he was doing —it 
would be unreasonable to draw any inference 
adverse to the prisoner based on mera ganeral 
considerations. The letter contains the follow- 
ing sentence: “Asat present no goods from 
Germany to Belgium can be forwarded I am 
trying with the help of some friends to replace 
these 18 bales (7 .e., those that had gone to 
Antwerp) by other goods in Amsterdam and 
tosend you a consignment of different to- 
baccos (Vorstenlanden and Brazil, Sumatra 
and Borneo) from Amsterdam to Madras ‘via 
England.” On the 14th of September Ruppell 
wrote another letter from Hamburg, Exhibit 
P, which was received onthe 12th of October. 
This repeats the statement that the 10 bales 
of Borneo and Sumatra were lying at 
Amsterdam and says that Ruppell will try to 
ship the goods through-a neutral port. On the 
9th October, Downer and Heimink sent 3 
invoices to McDowell & Co., anda covering 
letter. This shows that the whole of the 
34 bales which arrived in Madrason the S8. 
‘Mombassa’ had, by that date, been shipped 
by Downer and Heimink from Amsterdam io 
Lancelot Dent & Co. in London. The first 
invoice, Exhibit E, relates to two bales of 
Borneo and six bales of Sumatra which are 
stated to be from “Amsterdam stock.” The 
second, Exhibit D, relates to the balance of 3 
bales of Borneo which are stated in the letter 
to be from Goch stock. I have already 
given my reasons for thinking that these 
three bales had been transferredto Amsterdam 
before the outbreak of hostilities. The 3rd 
invoice, Exhibit C. relates to 18 bales which 
were obviously bales sent to re-place the 18 
bales held up at Antwerp and at the foot of 
the invoice are the words: “From Blum.” It 
is obvious that these 18 bales were obtained 
considerably after the outbreak of hostilities, 
because Ruppell had not got them when he 
wrote the letter of the 5th September, Exhibit 
O. In that letter he says no doubt that he 
is trying to replace them in Amsterdam with 
the help of some friends, presumably Dutch 
friends. The suggestion for the prosecution 
is that in the result he got them from Blum 
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and sent them to Downer and Heimink for 
shipment by a neutral port. Having regard 
to the care with which the invoices specify 
the place of origin of the goods, the conclusion 
is irresistible that the 18 bales in question 
were bought in Germany betweeu the 5th 
September and 9th October and ‘accordingly 
had an enemy origin. I think that , there 
can be little doubt that the accused must 
have known that these 10 bales came from 
and were despatched by an enemy, namely, 
Ruppell. That is the finding of the learned 
Chief Presidency Magistrate and I am not 
disposed to hold that he was wrong. 

It is urged on behalf of the accused that 
as the Ordinance only came into operation on 
the 14th October, he cannot be convicted of an 
offence some ingredients of which took place 
before that date, and for that proposition 
reliance is placed on the case of Reg.v. Griffiths 
(7). In that case a trader was charged 
under the Debtors’ Act of 1869, 32 and 33 
Vict. C. 62, with obtaining goods on ‘credit 
under the false pretence of carrying on 
business and dealing in the ordinary way of 
his trade with intent to defraud on various 
dates in November 1890. The Debtors’ Act 
made these offences misdemeanonrs if, com- 
mitted within four months next before’ the 
presentation of bankruptcy proceedings 
against him. The Bankruptcy Act of 1890, 
53 and 54 Vict. O. 71, for the first timeextend- 
ed the operation of the penal sections of the 
Debtors’ Act to a period of four months next 
before the presentation of a bankruptcy peti- 
tion by the debtor himself, and the defendant 
filed his own petition on the lth January 
1851. The Court held that he could not be 
convicted under the Debtors’ Act inasmuch as 
the acts of obtaining had taken place before 
the Act came into operation and the Statute 
must not be construed as being retrospective 
in operation With the broad principle that 
in general Criminal Statutes ought not to be 
construed as being retrospective, I am in 
entire agreement. But Tam unable to hold 
that there ig anything in the decision in 
Reg. v. Griffiths (7) to govern this case. There 
all the acts that constituted the alleged offence 
had been completed before the Bankruptcy 
Act of 1890 came into operation. All that 
was done by the defendant after it came into 
force was to file a bankruptcy petition, an act 
not only lawful in itself but expressly 
provided by the Legislature asa method of 
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relief to embarrassed debtors. The posi- 
tion contended for here is quite a different 
one. It is said that a man may start 
ona course of action and notwithstanding 
the fact that in the middle of it the 
completed act is declared by the Legislature 
to be crimitial, he may proceed to complete 
it with impunity, besause, when he began 
the act, it had not been declared by the 
Legislature to be a crime. That seems to 
me to be a dangerous doctrine and one 
to which I cannot accede. Suppose a man 
to mix what he believes to bea medicinal 
dranght but which at the moment of 
administration he ascertains to be poisonous, 
can he with impunity proceed to administer 
it and complete the act merely because in 
itsearlier stages it was innocent? In my 
opinion, whenever the Legislature declares 
a series of acts to constitute a crime, 
any persen who has entered upon that 
series of acts must from that moment stay 
his band, and’if he proceeds to the com- 
pletion of the series of acts, heis guilty 
of a crime. I may add that in the 
instance of this particnlar offence I have 
no dcubt myself that trading with the 
enemy was aCommon Law offence both in 
England and in India, apart altogether from 
the Ordinance or the corresponding English 
Legislation. It is quite true that there 
is no direct decision to that effect in the 
Common Law Courts, but I cannot 
doubt that any Judge before whom the 
matter had arisen would have held it 
to be a misdemeanour, and I act in 
conformity with the principles laid down by 
Lord Stowell in The Hocp (L)and Mr. Justice 
Willes in Hszosito v, Bowden (4). In my 
opinion it affords no defence in this case to 
say that some of the acts constituting the 
alleged obtaining took place before the date 
of the Ordinance. 


Mr. Osborne’s next argument seeks to 
carry the matter still further and to con- 
tend that the whole conrse of acts 
constituting the obtaining was complete 
before the 14th October. If that contention 
be sound, it is fatal tothe prosecution in 
two ways. In the first place, even 
althoagh the offence was a Common Law 
misdemeanour apart from the Ordinance, 
no such charge was brought against this 
accused, but he is charged under the 
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Ordinance alone. In the negt place, the 
offence ‘would have taken place in England 
and the Courts of this country can have no 
jurisdiction. to try it. The contention is, 
that when Lancelot Dent and Co. received 
the goods in London as agents of Mce- 
Dowell and Co., thatcompleted the obtaining, 
and no further offence could be committed 
by McDowell in relation to the same 
goods. I agree with Mr. Osborne that tke 
offence defined by the first words of section 
5, sub-section (7), of the Proclamation was 
completed when Lancelot Dent and Co. took 
delivery of the goods in London. But I am 
not prepared to hold, though the matter is 
not free from difficulty, that the same goods 
can never be “obtained” twice’ by the same 
person. Suppose that the accused had ob- 
tained the goodsin London and disposed of a 
portion of them there and had then shipped 
the balance consigned to himself in India and 
had come out to India and taken delivery of 
them from the ship bere, Tam not prepared to 
hold that that would not constitute a second 
offence; but the offence, if it was one, com- 
mitted in this case by the accused was an 
offence under|the latter part of the sub-section, 
which makes it an offence to obtain from any 
person any goods by way of transmission 
from an enemy country, the person in this 
ease obviously being either the owners or the 
master of the “Mombassa.” He has not been 
charged under that portion of the section and 
in order to convict him under it, it would be 
necessary for this Court to alter the charge 
preferred against the accused. Iam not 
prepared to take that course in a case 
like the present, where I am satisfied that 
the accused acted without realising that 
he might be breaking the lawand without 
conscious disregard of the interests of his coun- 
try. I, therefore, agree with my Lord in the 
result that the conviction and sentence should 
be set aside. 


The next charga is that of attempting to 
trade in goods coming froman enemy country 
and from an enemy, and of entering into a 
commercial obligation for the benefit of an 
enemy; and is based on two letters of the 
23th November. 1914, Exhibits BE and FF, 
one addressed to Downer and Heimink and 
the otber to Blum Brothers. In these letters a 
request is made that the respective persons to 
whom they are addressed should endeavour 


506 


SRIKISHEN LAL t, EMPEROR 


to get hold of McDowell’s stores of tobacco 
lying at Blum’s place of business at Goch in 
Germany and forward them to McDowell in 
India. The first contention put forward by 
Mr. Osborne is that there is nothing to show 
that at the date these letters were written 
there were in fact any goods belonging to 
McDowell in Bluom’s hands, and that the 
accused was, therefore, attempting to do that 
which was impossible of performance and 
cannot be convicted. The English Courts at 
one time had some difficulty over this question, 
But in my opinion it was finally settled in Reg. 
v. Ring (9) adversely to the present conten- 
tion on behalf of the accused. Section 511 
of the Indian Penal Code and the illustrations 
to it leave no doubt in my mind that the law 
in India is the same as Reg. v. Ring (9) 
settled for England. : 


Mr. Osborne also argued that the accused 
could not be convicted of an attempt to obtain 
from an enemy country goods which were 
at all material times his own property. 
The Court of Criminal Appealin England in 
Rex v. Oppenheimer and Cvlbeck (10) has 
negatived this contention, and this is 
a matter on which it seems to me that all the 
Courts of the Empire should be in agreement 
and should accept the rulings of the highest 
Criminal Court in England. 

The conviction must, therefore, stand, but I 
agree with my Lord that the fine may without 
impropriety be reduced. I do sofor this 


reason, that I do not fora moment suppose , 


that it was present to the mind of the accused 
that in seeking to obtain his own goods from 
an enemy country he was infringing the 
law, as no possible benefit could result to the 
enemy from the transaction. But he has in 
fact infringed it and breaches of laws enacted 
to safeguard the welfare and safety of the 
Empire in war time must be punished, if 
only as a warning to others. Ialso think it 
right to say that though I have held the 
action of the accused to be a breach of the law, 
I do not think it need leave any stigma either 
upon his commercial honour or his patriotism. 

With regard to the third charge,I need 
only sas that I think the learned Chief Presi- 
dency Magistrate is quite rightin refusing 
to act upon evidence which, in my opinion, 
could not at the most create anything more 
than vague suspicion. Particularly wrong 
would it be to act upon slender evidence in a 
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sountry where the accused- person ‘is not 
afforded the opportunity of denying and 
explaining the accusation brought against 
him upon oath in the witness-box. 

I agree with my Lord that the revision 
petitions should be dismissed. 


Appeal No. 176 allowed; Appeal No, 177 and 
Revision Petitions dismissed; Sentence modified. 


V. R. P. 


PATNA HIGH COURT. 
URIMINAL REVISION No. 17 or 1916. 
March 31, 1916. 
Presevt:—Sir Edward Chamier, Krt., Chief 
Justice, and Mr. Justice Jwala Prasad. 
SRIKISHEN LAL AND ANOTHER — 
PETITIONERS 
versus 
EMPEROR— RESPONDENT 

Criminal Procedure Code (Act F uf 1898), s. 436— 
Order of discharge —Revision by District Magistrate— 
Committal to Cowt of Session on grounds of ex- 
pedency —Ilegality. 

A District Magistrate, acting under section 486, 
Criminal Procedure Code, set aside an order of dis- 
charge of a Police Officer ona charge of extortion, on 
the ground that the charge related to the conduct of a 
Police Officer and that it was desirable that the case 
should be tried by the Court of Session: 

Held, that it was incumbent on the District Magis- 
trate to record his own finding on the evidence before 
committing the case to the Court of Session and 
that the gravity of the charge was not a sufficient 
reason for interfering with the lower Court’s order of 
discharge. [p. 507, col. 1.] i 

Criminal revision against an order of 
the Deputy Commissioner, Hazaribagh, dated 
6th March 1916. f 

Mr. Mazharul Haque, for the Petitioners, 

JUDGMENT.—In this case a Magistrate 
of the first class enquired into a charge 
that had been made against two Police 
Officers under section 330, Indian Penal 
Code, and after recording a quantity of 
evidence came to the conclusion that the 
story told by the witnesses for the prosecu- 
tion was untrue. He, therefore, discharged 
both the accused. The District Magistrate 
under section 436, Criminal Procedure Code, 
has ordered that both the accused be 
committed to the Court of Session. The 
District Magistrate after setting out that 
the Deputy Magistrate, had come to the 
conclusion that the allegations against the 
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accused were false, said that he had con- 
sidered not merely the evidence but also 
the circamstances under which that evidence 
had been given, and he was of opinion 
that the case was eminently one which 
should be tried by a Court of Session. He 
said that the evidence was of a character 
which required for a proper appreciation 
of its value very great experience of 
judicial work, and thatthe charges related 
to the conduct of Police Officers and were 
of a character which Government regarded 
with great solicitude. He concluded by 
saying that every consideration pointed to 
the desirability of having the case decided 
by the Judicial Commissioner, that is, by 
the Sessions Judge. So far as can be 
gathered from-the District Magistrate’s order, 

- his reasons for setting aside the order of 
discharge are that the case is of an 
important character which ought to go be- 
fore the Court of Session. He does not 
say that he considers with reference to 
the evidence that the acensed had been 
improperly discharged, and his order con- 
tains no materials which enable this Court 
to decide “whether the‘ order was a 
reasonable one or not. The order stronely 
suggests to our minds that the real 
reason for setting aside the order of the 
‘Deputy Magistrate is that a charge of 
such a character should, in the opinion 
‘of the District Magistrate, be considered 
by a Court of Session. That is not a 
sufficient reason for interfering with the 
order of discharge.. 


We set aside the District Magistrate’s 
order, leaving him to take any further 
action which he may think proper. 


Order set aside. 
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` attachment ordered under section 
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MADRAS HIGH COURT. 
Criminar Revision Cass No. 102 or 1916. 
Criminar Revision Petirion No. 85 
or 1916, 

July 13, 1916. ; 
Present: —Mr. Justice Seshagiri Aiyar. 
VITOBA RAO AND ANOTHER— 
PETITIONERS 
< versus 
T. NARASINGA RAO AND ANOTHER-—- 


COUNTER- P ETITIONERS— RESPONDENTS. 

Criminal Procedwre Code (Act V of 1898), ss, 145, 146 
—Attachment, when can be withdrawn— Opposing claims 
to mesne profits—Procedure. 
` In order to enable a Magistrate to withdraw an 
146 of the 
Criminal Procedure Code, it is not necessary that 
there should be a decree in favour of all the parties, 
and if there is an adjudication by a Civil Court in 
favour of some of the parties that is sufficient for 
the purpose; of enabling the Magistrate to walk out 
of the property unless this is done. the parties 
will have no remedy. [p. 508, col. 1.] 

Maharaja of Venkatagiri v. Ambarkana Srinivasa 
Row, 29 Ind. Cas. 321; 17 M. L. T. 392; 16Cr. L. J. 
461, followed. A 

Where, in an application made under section 145 
of the Criminal Procedure Code, a Magistrate, in 
consequence of a dispute with regard to the owner- 
ship of certain properties, attached them as he 
was not satisfied that any one of the parties was 
in possession, and then the counter-petitioner and 
another brought several suits and obtained decrees 
for certain shares in the property: 

Held, that as the applicants would not be abie 
to bring a suit to recover possession of the property 
more than six years having elapsed since the Magis- 
trate took possession, the proper course for him to 
follow was to withdraw the attachment as there had 
been a civil adjudication in favour of some of the 
parties; [p. 508, col. 1.] i 

Rajah of Venkatagiri v. Isakapalli Subbiah, 26 M. 
410, followed, 

(2) that the Magistrate would have no jarisdiction 
to pass an order with regard to mesne profits and 
the proper course for him to follow was to deposit 
the money in Court and allow the parties to litigate 
their rights in respect of the share due to them for 
mesne profits. [p. 508, cols.1 & 2.) 


Petition, under sections 485 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the proceeding, 
dated the 3rd August 1915, of the Court of 
the Deputy Magistrate of Gooty, in Miscel- 
laneous Case No. 7 of 1913. 

Mr. V. S. Narasimhachariar, for the Peti- 
‘tioners. 

_ Messrs. R. Shadagopachariar and K. Sankara 
Sastri, for the Respondents. 
ORDER.—It is to be regretted that the 


-proceeding in‘[this case which commenced 
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inthe year 1904 should have been allowed 
to continue all these years. The dispute, 
which culminated in the order of 1904, began 
by the assertion of Narasinga Rao son of 
of Ramappa that hé was entitled to the whole 
of the property in dispute by virtue ofa 
release from the sons of Ranga Row and 
also because he was himself entitled toa 
share in the’ property. The release was 
denied by the sons of Ranga Rao and asa 
result the Magistrate who has cognizance 
of the dispute attached the property, as he 
was not satisfied that any one of the parties 
was in possession of the property in dispute; 
that was, as I said, in the year 1904, After 
that, a suit was brought by Narasinga Rao 
in which he obtained a decree fora sixth 
share of the properties. He says in his 
plaint that he reserves his right to recover 
the property belonging to the half share of 
Ranga Rao’s in a separate suit. Admittedly, 
that ‘separate suit has not been filed up 
to date. Subsequent to the suit of Narasinga 
Rao, Kesava Rao who claimed to have 
purchased the share of Ramappa’s brother 
brought a suit and obtained a Gecree for 
an one-fourth share in the property. Having 
regard to the decision in Rajah of Venkatagiri 
v. Isakapalli Subbiah (1), the ` present 
petitioners will not beable to bring a suit 
to recover possession of the property as 
more than six years have elapsed since 
the Magistrate took possession. The proper 
course is for the ‘Magistrate to withdraw 
tle attachment, as there has been a civil 
adjudication in favour of some at least of 
the parties. The result of such withdrawal 
would be to enable Ranga Raos sons to 
bring a suit to recover possession against 
anybody who may have possession of the 
property. As pointed out in Maharaja of 
Venkatagiri v. Ambarkana Srinivasa Row 
(2), itis not necessary that there should 
be a decree in favour of all the parties to 
enable the Magistrate to withdraw the 
attachment, and if there isan adjudication 
by a Civil Court in favour of some of the 
parties, that is sufficient for the purpose 
of enabling the Magistrate to walk out of the 
property. Unless this is done the parties will 
have no remedy. 

As regards the right to mesne profits, I 


(1) 26 M. 410. 
(2) 29 Ind. Gas. 321; 17 M. L. 'f, 292; 16 Cr. L. Je- 
481. 
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am clear that the Magistrate will have no 
jurisdiction to pass any order ia regard to 
it, because there is already a reservation 
by Narasinga Rao in his plaint in the suit 
of his right to bring a suit against Ranga 
Rao’s sons for the half share of the properties. 
lt would be too much to expect the Magis- 
trate to dispose of nice questions of res 
judicata in awarding mesne profits. This 
is a matter which will have to be considered 
by the Civil Court. The proper course for the 
Magistrate is to deposit the money in Court 
and to allow the parties to litigate their 
rights in respect ofthe shares due to them 
for mesne profits. I find that there was a 
prayer in the petition presented by the 
petitioner for the withdrawal of the attach- 
ment. I think this is a proper case in which 
the Magistrate should be directed to with- 
draw the attachment. I, therefore, direct 
him to do so. I make no order as to costs. 
Petition allowed. 

V. R.P, 


_ PATNA HIGH COURT. 
Criminar Reviston No. 11 or 1916. 
April 3, 1916. 

Present: —Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Jwala Prasad. 
GAJANAND THAKUR AND oratrs— 
APPELLANTS 


versus 


EMPEROR—Opposire Party. 

Criminal Procedure Code (Act V of 1898), ss. 423 
428, 587—Appellate Court, remand by, of case for 
rve-trial with direction to record additional evidence and 
give decision after consideration of original and fresh- 
evidence Illegality—Prejudice to accused—High Court 
— Revision. 

On appeal against a conviction by a Sub-Divi- 
sional Magistrate under sections 147 and 148 of the 
Penal Code, a Sessions Judge set aside the con- 
viction and sentence and ordered .a re-trial, with 
a direction that the Magistrate should taxo further 
evidence and should record a fresh decision on the 
evidence already recorded and also on the additional 
evidence. After remand the Magistrate recorded 
additional evidence, but after considering the entire 
evidence on the record again convicted the accused 
and passed the same sentence as before. On appeal 
against the secon’ conviction by the Magistrate, the 
Sessions Judge, at the request of both parties, dis- 
carded the additional evidence but confirmed the 
conviction on the evidence originally recorded: 
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Held, per Chamier, C, J.—that it was not necessary 
for the High Court to order a re-trial by the Magis- 
trate even if the order of the Sessions Judge was not 
merely irregular but illegal. Ordinarily tho proper 
course to take would have been to set aside all the 
proceedings subsequent to the alleged illegal order 
and to require the Sessions Judge to record a fresh 
judgment on the evidence originally recorded or send 
the case to another Sessions Judge for that purpose, 
but as both sides had asked the Sessions Judge to 
disregard entirely all the additional evidence and the 
Sessions Judge had already recorded his findings on 
the original evidence only, it was unnecessary to 
return the case to the Sessions Judge in order that he 
might record a fresh judgment. [p. 510, col. 1.5 

Per Jwala Prasad, J.—The first order of the Sessions 
Judgo, in appeal, setting aside the convictions and 
sentences, ordering a re-trial of the accused, and 
directing the Magistrate to take additional evidonce 
but at the same time requiring him to record a fresh 
decision on evidence already on the record of the case 
and upon the‘ additional evidence which he was 
directed to take, was whoily illegal; but as the accused 
had not been prejudiced in any way by such order, a 
re-trial was, under the circumstances of the case, not 
necessary. ip. 510, col. 2: p. 51], col. 1.) 

Mir Sarwarjan v. King-Emperor,% C. L.J. 308; 
3 Or. L. J. 304, referred to. 

Criminal revision from an order of the 
Sessions Judge, Monghyr, dated the 
22nd February 1916. 

Mr. Hasan [mam (with him Messrs. K. P. 
‘Jayaswal aud Abani Bhusan Mukherji), for 
the Appellants. 

Mr. S. Ahmad, Assistant Government Ad- 


vocate, for the Crown. 


JUDGMENT. 

Cuamigr, C.'J.— These are applications for 
revision of an order of the Sessions Judge 
of Purnea confirming a conviction recorded 
by the Sub-Divisional Magistrate sof Araria. 
The applicants after a lengthy trial were 
convicted by the Sub. Divisional Magistrate on 
27th March 1915 of offences under sections 147 
and 148 of the Indian Penal Code. The first 
applicant Gajanand Thakur was sentenced to 
rigorous imprisonment for 6 months and to pay 
a fine of Rs. 1,000 or, in default, to undergo 
rigorous imprisonment for six months more. 
The applicant Badri was sentenced to rigo- 
rous imprisonment for six months and to pay 
a fine of Rs. 200 or, in default, to undergo 
rigorous imprisonment for six months more. 
The remaining four applicants were sentenced 
to 8 months’ rigorous imprisonment apiece. 

On appeal to the Sessions Judge it was 
erntended that the Magistrate had omitted 
to record important evidence for the preseru- 
tion. The Sessions Judge accepted this 
contention and, thinking that it was not 
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desirable that the Sessions Court should 
decide the case without having the advantage 
of the opinion of the Magistrate on the 
evidence as a whole, he directed that the 
Magistrate should record a fresh decision 
on the evidence already on record and on 
the additional evidence whick he, the Ses- 
sions Judge. directed him to record. The 
Sessions Judge ordered what he called a 
“ye-trial from the point at which the addi- 
tional evidence shonld have been taken”, 


He set aside the convictions and sentences, 


remanded the case to the Magistrate and 
directed him to take additional evidence for 
the prosecution and any additional evidence 
that the accused might tender, and be said that 
the evidence, oral and documentary, already 
on the record should be treated as evidence 
at the re-trial. On the case being returned 
to the Magistrate 13 more witnesses were 
examined for the ‘prosecution and 25 for 
the defence, and the Magistrate recorded 
afresh judgment arriving at practically the 
same conclusions as at the first, trial and 
imposing the same sentences less the periods 
of imprisonment already undergone by some 
of the accused. Again there was nn appeal to 
the Court of Session. This time the appeal 
came before a different Sessions Judge. After 
a careful examination of the evidence thio 
learned Judga came to the conclusion that the 
convictions were warranted by the evideuce 
and he declined to interfere with the 
sentences. All the persons convicted have 
applied to this Court in revision. 

The first point taken on their behalf is that 
the order of the Sessions Judge, setting 
aside the conviction, ordering fresh evidence 
to be taken, and requiring the Magistrate 
to decide the case on the evidence already 
on tbe record and on the additional evi- 
dence, was illegal and was calculated to 
prejudica the accused persons seriously. 
The order of the Sessions Judge is a 
curious mixture of an order setting aside 
a conviction and directing further enquiry 
under section 423, and an order directing 
a Subordinate Court to take additional 
evidence under section 428. As the case 
went back to the Magistrate who had 
recorded the evidence in the first instance, 
the irregularity, or, as the accused contend, 
the illegality in the Sessions Judge’s order 
conli ha:dJy have prejudiced the accused. 
In the eyents which happened it is certain 
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that the accused were not prejudiced, for 
when the case came before the Sessions 
Judge the second time it was conceded 
on all hands that the additional evidence 
was of no value whatever, and both the 
prosecution and the defence asked the 
Sessions Judge to try the case on the 
evidence originally recorded, and this was 
done. As already explained, it was urged 
before us that the order of the Sessions 
Judge was illegal and we were invited to 
set it aside and order a fresh trial by the 
Magistrate. It seemed to me that this 
Court was not called upon to order a 
re-trial by the Magistrate, even if it was 
‘of opinion that the order of the Sessions 
Judge was not merely irregular but illegal. 
Ordinarily the proper course to take would 
have been to set aside all the proceedings 
subsequent to the alleged illegal order and 
to require the Sessions Judge to record a 
fresh judgment on the evidence originally 
recorded or send the case to another Sessions 
Judge for.that purpose, but as both sides 
had asked the Sessions Judge to disregard 
entirely all the additional evidence and the 
Sessions Judge had already recorded his 
findings on the original evidence only, it 


seemed to me unnecessary to return the 
case to the Sessions Judge in order that 
he might record a fresh judgment. Az, 


however, it was strenuously urged before 
us that the aceused had been prejudiced 
we decided to look into the evidence for 
ourselves and we put the case off till to- 
day in order that Counsel might have 
time to do the same. To-day Connsel for 
the accused elected to address us only on 
the question of sentence. I was satisfied 
before, and I am still more satisfied now, 
that the accused were in no way prejudiced 
by the failure of the first Sessions Judge 
to make an order in strict compliance 
either under section 423 or under section 428, 
Criminal Procedure Code. {t only remains 
to consider whether there is any ground 
for interference with the sentences which 
have been imposed. The case for the 
prosecution, which has been found to be 
true, has already been stated not less than 
four times, and it is unnecessary to set 
it out here at any length. It is sufficient 
to say that the case arose out of a family 
dispute between a widow named Janakbati 
and her hnuaband’s nephew, Gajanand 
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Thakur, who is the'first applicant here, 
It has been proved that on Jannary 6th, 
1915, a large body of men headed by 
Gajanand Thakur and his relative Badri, 
who were both riding on an elephant 
and both of whom carried a gun, went 
to the Maina Kamat where Janakbati was 
living. Janakbati had anticipated trouble 
and she had retained a number of men 
for her own protection. Gajanand ordered 
Janakbati’s men to leave the Kamat, but 
his orders were not obeyed. Gajanand 
thereupon ordered his men to assault them 
and both Gajanand and Badri fired off 
their guns. Some of Janakbati’s men were 
hit with lathis and brickbats and others 
were hit with shot. It is quite clear that 
Gajanand and his party anticipated con- 
siderable resistance and that they went to 
the place in question determined to over- 
ride any opposition that might be offered. 
Counsel for Gajanand, in pleading for a re- 
duction of the sentence on his elient, said 
that Gajanand was a man of good social 
position and he impressed on us the fact 
that imprisonment means much more fora 
man of Gajanand’s position than it does for 
men in the position of the other applicants. 
Thisis no doubt true, but, on the other hand 
the offence committed by Gajanand is a very 
serious one and might easily have resulted in 
the loss of several lives, It is commonly 
argued in cases of this kind that a man for 
wiose benefit a riot is committed does not 
In the present case 
itis proved beyond doubt that Gajanand 
actually took part in the riot and himself used 
violence. Hecannot complain if he is treated 
in the same way as his servants and followers. 
In view of the facts which have been proved 
in the present case I think it would be wrong 
for this Court to interfere with the sentences, . 
I would dismiss these applications. 

JWALA Prasad, J.—I agree in maintain- 
ing the convictions of the applicants and 
also the sentences passed on them. 

It appears to me that the order of the 
Sessions Judge dated the 6th May 1915, 
setting aside the convictions and sentences, 
ordering a re-trialof the accused, and directing 
the Magistrate to take additional evidence, 
but at the same time requiring him to record 
a fresh decision en evidence already on the 
record of the case and upon the additional 
evidence which he was directed to take, was 
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wholly illegal. In Mir Sarwarjan v. King- 
Emperor (1) an exactly similar order passed 
by the Sessions Judge of Bakarganj, in 
appeal, setting aside the finding and sentence, 
remanding the case to the Magistrate for 
taking additional evidence and for recording 
“his judgment on the whole evidence that 
was previously en the record and on the 
additioral evidence taken, was set aside by the 
High Gourt and the case was remanded 
to the Magistrate for re-trial. In the present 
case it isclear that the accused have not in 
any way been prejudiced by the order 
complained of for the case has been decided 
on the eviderce originally recorded. Under 
. the circumstances, a re-trial by the Magistrate 
is not nevessary. We might have set aside 
all the proceedings subsequent to the first 
order of the Sessions Judge and called upon 
some other Sessions Judge to hear the appeal 
against the Magistrate’s order, but even that 
seemed tobe unnecessary, as the Sessions 
Judge who heard the case after the remand 
put out of consideration all the additional 
evidence taken. We gave Counsel an oppor- 
tunity of addressing us on the evidence, but 
he elected to address us only on the question 
of sentence. 
I agree with the order proposed by the 
learned Chief Justice. 


Application dismissed. 
Q) 8 C. L. J. 303; 3 Cr. L. J. 304. 





LOWER BURMA CHIEF COURT. 
CRIMINAL APPRAL No. 169 or 1916. 
March 28, 1916. 

Present:—Mr. Justice Twomey. 

NGA TUN— APPELLANT 
versus 
EMPEROR— Opposite Parry. 

renal Code (Act XLV of 1860), ss. 300, Hacep. (2), 
304—Private defence—Absence of warning, effect of— 
Sentence. 

The right of private defence arises when a man 
is seen with a stick trailing in his hand and for the 
purpose of committing theft. But when the person 
exercising the riglit is with a companion who is 
armed, it is the duty of the former‘to warn the 
person to drop the stick and to surrender, and the 
failure to do so brings the case under the 2nd 
exception to section 300, Indian Penal Code. Firing 
the first shot in the air is not sufficient warning for this 
purpose. A long term of imprisonment is not called 
for in in such cases. [p. 511, col. 2; p 512, col 1.] 

“The second part of section 204, Indian Penal Code, 
refers only tocases inwhich the offender has no in- 
tention of injuring any one in particular “p.512, col. 1.] 
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Shwe Ein v King-Hmperor, 3 L. B. R. 122, referred 


Obiter dictum:—Leniency may well be shown 
where the accused has acted in good faith, for the 
protection of his person or property, and has erred 
only inthe degree of force or violence used or in 
acting too hastily. [p. 512, col. 1.] 

Appeal from the order of the Sessions 
Judge, Tharrawaddy, dated the 19th 
February 1916, passed in Sessions Trial No. 
T16 of 1915. 

JUDGMENT. - The Sessions Court found 
sufficient grounds for believing that the 
deceased Shwe Zan and another man went 
to the accused Maung Tun’s paddy fields 
at night for the purpose of stealing Maung 
Tun’s seedlings, that Maung Tun saw the 
two thieves and fired his gun to frighten 
them away, that the deceased then came 
towards Maung Tan trailing a long bamboo 
in his hand and Maung Tun thereupon fired 
another shot, aiming at Shwe Zan and 
aiming low. After reading the evidence I 
see no reason to differ from these findings. 
The gun had been given to Maung Tun 
by Government, Maung Tun being the 
village headman. It was loaded with No. 4 
shot and the charge took effect on Shwe 
Zan’s right forearm. Some of the pellets 
passed through the radial and ulnar ar- 
teries so that the wounded man soon bled 
to death. 

The learned Sessions Judge disallowed the 
plea of self-defence, because he considered 
that the accused ought to have warned the 
thief before firing at him and that the 
omission to give warning precluded the accused 
from pleading self-defence. It is argued - 
for the appellant that this view is incorrect, 
for warning had already been given by firing 
the Ist shot in the air and the deceased by 
coming in the direction of the accused 
appeared to have disregarded that warning. 

This argument is not without force. 
But on full consideration I think the Ses- 
sions Judge was right in holding that the 
accused acted -too precipitately in firing at 
the man as he did. It may be conceded 
that the right of private defence arose when 
he saw the man approaching him with a 
sticks trailing in his hand, for he might 
expect the man to hit him with the stick. 
But Maung Tun and his son-in-law Maung 
Nwe were two to o:e, and Maung Nwe who 
was close by was armed with a fish spear, 
TI. think that in the circumstances Maung 
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Tun before firing at the man should at least 
have called on him to drop his stick and 
surrender and that in failing. to do so he 
exceeded his right of private defence. The 
case falls within the 2nd exception to sec- 
tion. 300, Indian Penal Code. 

The learned Sessions Judge’s finding that 
the accused is guilty under the second part 
of section 304. Indian Penal Code, is incorrect. 
As explained in Shwe Biù v, King-Emperor (1), 
the second part of section 304 refers only 
“to eases in which the offender has no in- 
tention of injuring any one in particular, I 
alter the conviction to one under the Ist 
part of section 304, culpable homicide not 
amounting to murder. 

Tn.a case of this kind a long term of 
imprisonment is not called for and the 
sentence of a year’s imprisonment is, in my 
opinion, excessive. Leniency may well be 
shown where the accused has acted in good 
faith for the protection of his person or 
property and has erred only®nthe degree 
of force or Violence used or in acting too 
hastily, as inthis case. I alter the sentence 
to impriscnment undergone by the appellant 
Nga Tun and a fine of Rs. 200 or in default 
rigorous Imprisonment for a further term of 
fonr months. The amount of fine, if recovered, 
will be paid to the widow of the deceased as 
compensation under section 545 (b), Code of 
Criminal Procedure. 

Sentence reduced. 


(1) 8 L. B. R. 122, 


PATNA HIGH COURT. 
URINMINAL Revision Perirron No. 27 or 1916. 
April 6, 1916. EN 
Present:—Sir Edward Chamier, KT Chief 
Justice, and Mr. Justice Jwala Prasad. 
SARJUG PRASAD SINGH— 
PETITIONER 
TETSUS 


EMPEROR— OPPOSITE PARTY, 

Criminal Procedure Code (Act F of 1898), s. 250— 
Compensation, award of—Statement made at Police 
enquiry, whether ‘complaint,’ 

A statement made by a person at a Police enquiry, 
which results in the institution of criminal proceedings 
against another, is not a ‘complaint’ made by him 
w vithin the meaning of section 250, Criminal Pro- 
cedure Code, when the case is not instituted- either 
on his complaint or on information given by him 
butas @ result of enquiry by the Police. 
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‘Criminal revision from an order of the 
Sessions Judge, Muzaffarpur, dated the 21st 
January 1916 ; 

Mr. Rajendra Prasad, for the Petitioner. 

JUDGMENT. — The petitioner in this case 
has been ordered under section 250 of the 
Criminal Proceduré Code to pay Rs. 300 
to six accused persons as compensation 
for a frivolous and vexatious complaint 
made against them by him. The first 
point taken in support of this petition is 
that the case was not “instituted by complaint 
as defined in this Code or upon information 
given to a Police Officer or io a Magistrate” 
(section 250 of the Criminal Procedure Code). 
Itis not suggested by any one thatthe case was 
instituted on complaint, and on looking into 
the record we are not satisfied that the case 
was institnied upon information given by the 
petitioner toa Police Officer or to a Magistrate. 
The facts appear to be that the petitioner was 
not at home at the time of the occurence, 
On his way home he met three of his servarité 
who had been injured. He went on to .the 
village where the occurrence had taken place 
and that evening his statement was taken 
down by the Police. 
aletter which he had received earlier in the 
day warning him that the other side were bent - 
upon mischief. He gave the names, no donbt, 
of a number of persons supposed to havetaken 
part in the affair,but the names were given 
not on his own knowledge but on information 
supplied to him by other persons. it appears 
to us that proceedings were instituted against 
the rceused not upon tbe information given 
by the petitioner which was on the. face of it 
worthless, but on evidence which was obtained 
by the Police on an enquiry instituted by them. 
It is important to note that the Police went to 
the village not because a riot had been reported, 
bnt beeause it had been reported that a riot 
wasimminent. They arrived in the village too 
late and they at once set to work to enquire 
into the circumstances of the riot. 

There is nothing before us to justify the con- 
clusion that the instilution of the -pro- 
ceedings against the accused persons was due to 
any action taken by the petitioner. In these 
circumstances he shonld not have been ordered 
to pay compensation under section 250 of the 
Criminal Procedure Code. We set aside the 
order. Jf the morey bas been paid into the 
Ccurt it must be refunded to the petitioner, ` 

Order set aside, 
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He handed to the Police. ~- 
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bs If the-teying Magistrate “pinks thak an approver 

has npf made a fyll digelosure of the facts and that 

he should forfeit his pardon, he must discharge Dim 
By. at the termination of the trial; ho “Was no power to ¥ 
Ea direct his prosecution. He scan only reéord his 
KE opinion sthat the ‘approver has wilfully concealed 
: Mea something essential or -given evidence which is. 
EZA we: * positively false, and let the District Magistrate takova 
ash action to prosecute the approver under seétion 9839, 
Pao _ Orinjgal Procedure Oode, if he thinks fit. if 80. 
St vise , 





= “conditional mee When put on his trial for 
$ that offence h® may plead to a competent Court his 
È pardon i in bar, “and tbat is a plea thet _the Court is 
‘@xpebound torhear and decide npon beforeygbing further 
3 ~ and pytting-him onts defe If e be*commiited 
-to’ the Sessions, he tan Gad i Tagahieein the 
‘Seksions Courtiand“the Judgé™ will decidb ‘tt before 
pittiig-him on trialfor the substantive offence. [p. + 
alg, oly 25" b. 515, co.) 4 a a 
few Enyo bror v. Kothia; 8 Boim: ek. e740; 4 Gr, L. Je 
Na “Bada B. 601; Eitperor v. yGangut, 29 Inds Cas. 323; 
OS BALLS, 424; 0Cr, L. J. 483; 37 A. 331; Empéror v. 
Abani Bhushan Chuckerbutgy, $ Ind. Gas. 721; 37 Cc, 
845; 11 Or. L. J. 702, followed. 

Nga To-Gaie v. Ëm eror, 20; Ind. Ga 
R. 1; 6 Bur L. 965 14 Ox, D. J. 401, 


“aia of the order of the Sessions Judge, 
Toungoo Division, ordering commitment of 
the accused to Sessions, and of the order of the 

iSub-Divisional Magistrate, Nayaunglebin,. 
committing the accused to Sessions to betried 7 
for an offence under section 395, Indian Penal 
Code, Crirfinal Miscellaneous Case No. 26 of 
; 1915 of the Sessioðs* Court in Criminal 
$ ‘Regular’ No; 73 of 1915 of the A Divisional 
ar Magistratg, 
Sia KL ORDER. —The Order of :Reference in 
ig” case by the Sessions Judge, ~Tepngoo 
akan is as followi:-- Es Bett 

yy *> Inthe Sessions Tria] No, 73 of 191: 6£ this 

` Court Nga Po Ket was examined; - ase 

ri Yapprover. After | the trial was edhiéluded, 
“aL opened out Crifiinal Miscellaneous “No, 26° 
sa ET ine which*f called upon, Po Ket t& 
4 shot “ba ido why -he shonld not Torfeit His 
ae pardon. on .grounds,, Stated fully im the pro- 
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same the case-of Nga To Gale Y% Bmperor1) i ib 


tis** not „enough, 


the 38th july 1 gase an ee in wkiêh oe i 
I held that P& Ket hark forfeited his pardên .* J 
andi direttéd his cymmitment’to #Sassidiis, o 


Po Ket has beéh cofimitted to “Sessions by- ’ 


#ethe Su¥-Divisional. Magistrate, Nyaunglebit. P 2 


Criminal Regular No. 73 of*1915," and. the. 
proceedings gare now before me.- I am, of © sa < 
opinion that in view: of my. progeedings, I, fz, tae 
ought not in any tase ta try Pov. Ket, But Map 
this is not the only point I wish to raise At 
tbe time I wrote my order, in Oriminal 4 
Miscellaneous” No. 26 of 1915, I had before, ie 








which Mr. Justice Twomey said * ‘The mere yak: 
expression of opinion “by the Sessions- ledge’ a5 
the approver should be 
given aif opportuility of- meeting the allega- = 
tion that he hag failed to make the fall and $; 
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The proper course” was to draw up an order 
setting forth; sgpcitically, the alleged breach 
ofthe condition “of pardon and to pall upon 
the approver to Show cause on a future date 
why he should not be tried for the dacoity 
as provided in section 839. On the date 
fixed for the hearingsz-unless the approver 
admits the alleged breach of condition, the 
Magistrate ot Judge should hear the 
evidence relied upon as establishing the 
breach vad any. xen tting evidence which the 
approver may, ù and should then record 
a definite-: andr pas té*Whether there has 
been a breaélic ior’ “not. A definite finding 
arrived at in this manner is essential before 
the approver can be placed on his trial for 
the original offence.’ From this ruling I 
concluded that the learned Judge intended 
ito lay, down the proposition that the Magis- 
trate or Judge, having seisin of the case in 
which the approver was givihg evidence, 
is the authority* who should decide whether 
the pardon is “forfeited. In view, however, 
of two Indian rulings which I have since 
seen, Tam doubtful whether my intéfpretation 

-corrector not. These rulings are Emperor 
y. Kota (2) and Emperor v. Gangua 
(3)i. I may also refer to Emperor a. Abani 


LH 











Bhushan Dhuckerbutiy “(4), and there is 
(1) @0 Ind. Cas. 225; 7 L. B. R. 1; 14 Cr. L J. 401; 
6 Buru. {796 5. 
(2) 30 B. 611; 8 Bom. L; R. 740; 4 Cr. i A 346. 
(8). 29°Lhd. Cas. 333; 37 A. 331; 3 A. is. J, 424 16 
Cr. Lid. 483" es 
G). 8 Tùd. Casni. 7:37 O. 845 at p. 847; 11 orf.” J. 
TIESA. en's ie 
“Ee BES 
T i sa g ise g sng aTe”. 
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also a case reported as Sashi Rajbanshi v. 
Emperor .(5). If those rulings are follow- 
ed, my proceedings -appear to, have been 
ultra vires.. In the Allahabad . case ‘it 
was said that the proper course for the 


‘Sessions Judge to’ take.is merely to record 
„an opinion that the approver had forfeited 


his pardon and to-invite the attention of the 
District Magistrate to such opinion, or 


_ possibly to suggest the propriety of a prose- 


cution, I, therefore, submit the proceedings 
to the Chief Court for such orders as may be 
deemed fit, both on the question of the 
legality of my proceedings, and on the 


transfer. of the ‘case to another Court for 


trial, if the commitment is not quashed.” 

In Nga To Gale v. Emperor (1), it was not 
intended to rule that the Magistrate or Judge 
trying the case in which the approver was 
giving evidence is the proper authority to 
decide whether the pardon is forfeited. The 
question as to which authority should 
decide this point was not specially considered, 
but the present reference shows the need of 
definite instructions. 

-The question has been fully discussed by 
the Indian High Courts. 
case, Emperor v. Kothia (2), the accused was 
one of several persons accused of murder. 
He accepted a tender of pardonunder section 
837 and made a full disclosure before the 
Committing Magistrate. In -the Sessions 
Court he resiled from his statements in 
cross-examination. At the close of the trial 
the Sessions Jndge ordered the accused to 
be committed for trial for the same murder 
and he was tried and convicted. The High 
Court on appeal from the conviction held 
that the Sessions Judge’s procedure was 
illegal and that be had no anthority to 
direct the commitment of the accused 
on the ground that he had forfeited his 
pardon. Beaman, J.,said: “At the termina- 
tion of the trial in which the pardon 
was given the accomplice (i. e. the approver) 
must be discharged by the Court. Then, 
if so advised, the Crown may re-arrest and 
proceed against him for the offence in 
respect of which he was given a conditional 
pardon. When put upon his trial for that 


tty 


(5) 26 Ind. Cas. 657; 42 0, 856; 19 O. v. N. 295; 16 
or. L. J. 65. 
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In thə Bombay - 
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offence he may plead to a competent 
Court his pardon’ in bar, and that is a 
plea that tke Court would be bound to 
hear and decide upon before going further 
and putting him’ on his defence.” The 
conviction and sentence were ‘set aside 
and it’ was left to the Crown, if so 
advised, to institute a-prosedution in proper 
form against the accuséd appellant. 

The Bombay ruling was cited with appro- 
valin the Calcutta case, Emperor v. Abant 
Bhushan Chuckerbutty (4). 

The Allahabad High Court in Emperor v. 
Gangua (3) also followed Emperor v. Kothia 
(2), in holding that a Sessions Judge before 
whom an approver is examined has no power 
te direct the prosecution of the approver. He 
can only record his opinion that the approver 
has wilfully concealed something essential or - 
given evidence which is positively false, : 
and let the District Magistrate take action to 
prosecute the approver under section 339, 
Code of Criminal Procedure, if he thinks 
fit. 


In the present case the commitment 
proceedings against the approver Po Ket 
were initiated hy the Sessions Judge’s order 
of 23rd July 1915, declaring Po Ket’s pardon 
to be forfeited and directing his commitment, 
For the reasons stated in the Bombay and 
Allahabad cases I think it is clear that the 
order was illegal and thatthe proceedings 
which followed were without jurisdiction. 

The approver Po Ket should have been 
discharged at the close of the Sessions Trial 
in which he was examined asa witness. In 
discharging him it was open to the Sessions 
Judge to express his opinion on 
the question whether the approver had 
forfeited his conditional pardon under sec; 
tion 839. It would then have been for the 
District Magistrate on behalf of the Crown to, 
take action for the prosecution of Po Ket, © 
if he thought fit. On being brought before 
the Magistrate with a view to committal to 
Sessions .Po Ket could plead his pardon in bar 
and thereupon the Magistrate would have tö 
proceed as indicated in Nga To Gale v. 
Emperor (1) and in Emperor v. Gangua (3). 


The Magistrate would have to satisfy. - 
himself that there was prima facie ground 
for holding that Po Ket had forfeited -his 
pardon and to include in his commitment ` 
order a statement of the evidence on which, - 
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be relied as establishing this fact. On the 
case reaching the Sessions Court the accus- 
ed could again plead his -pardon, and the 


Sessions Judge would have to entertain this ` 


plea and decide it before putting the accused 
on hig trial for the substantive offence.’ 

The Sessions Judge’s order of the 23rd 
July 1915. is set aside as illegal, It follows 
that the commitment ‘proceedings were held 
without jurisdiction and the order dated 29th 
January 1916 of the Sub-Divisional Magis- 
trate, Nyaunglebin, committing the acctsed 
Po Ket to Sessions is, therefore, quashed 
under section , 215, Criminal Procedure 
Code, ae 

The accused Po Ket will be discharged 
forthwith. It will be for the District Magis- 
trate to decide -on behalf of the Crown 
whether fresh proceedings should be insti- 
tuted against him. 


Commitment quashed. 


CALCUTTA HIGH COURT. 
Criaunat Reverence No. 77 of 1916. 
May 29, 1916. 

Present: —Justice Sir Asutosh Mookerjee, Krt., 
and Mr, Justice Sheepshanks. 
AKSHOY SINGH AND ANOTHER— 
PETITIONERS 

versus 7 

RAMESWAR BAGDI— Opposite PARTY. 

Criminal Procedure Oode (Act V of 1898), ss. 
439, 345, 428, scope of—Compoundable offence— 
High Court- Power of, in revision, to sanction com- 
position of offence—Interpretation of Statutes—Penal 
Code (Act XLV of 1860), s. 447 —- Trespass, when 
offence. 

Section 439 of the Criminal Procedure Oode, which 
defines the powers of the Court of Revision, does not 
confer on it the power to sanction the composition of 


. Offences, anda Revisional Court cannot, therefore, 


sanction the composition of a compoundable offence 
after conviction of the accused. [p. 517, col. 2; p. 518, 
col. 1.] oJ 

Adhar Chandra Dey v. Subodh Chandra Ghosh, 26 
Ind. Cas. 176; 18 ©. W. N. 1212; 15 C. W.N. 848, 
Sankar Rangayya v. Sankar Ramayya, 31 Ind. Cas. 
350; 29 M. L. J. 521; 18 M. L, T. 381; 16 Cr. L J. 760; 


followed. 


Ram Piyari v. Emperor, 5 Ind Cas. 696; 32 A. 158; 
11 Cr, L. J. 203; 7 A.L.J. 108; Nagi Ahmad v. 
Emperoz, 18 Ind. ‘Cas. 270; 14 Cr. L. T. 48; 11 A. L. J. 


“13; Rum Chandra v, Emperor, 28 Ind. Cas. 108; 37 A 


197; 13 A. L. J. 10416 Cr. D. T. 247; Nidhan Singh 
v. King-Emperor, 67 P. L. B. 1904; 1 Cr. L, J, 509; Ram 
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Sarup v. Emperor, 4 Ind. Cas, 539; 11 Cr. L. J. 496? 
13 0. C. 161 and Lalla v. Emperor, 24 Ind. Cas. 975° 
17 0. C. 92; 15 Cr. L. J. 567, referred to. 

An order for composition isin no sense a con- 
sequential or incidental order within the meaning of 
et 423 (d), Criminal Procedure Code. [p. 517, 
acol, 2 

When a special provision, obviously exhaustive in 
its scope, has been made for a special topic, as in 
section 345, Criminal Procedure Code, the scope 
thereof cannot be indirectly enlarged by reference 
to a genera] provision, such as that contained in 
section 423 (d). [p. 517, col. 2.] 

Section 439, Criminal Procedure Code, empowers a 
Court of Revision, not to exercise all the powers of an 
Appellate Court, but only such powers as are conforred 
on a Court of Appeal by sections 195, 423, 426, Heh 
and 428. [p. 517, col. 2.] 

The criminal revisional jurisdiction of a High 
Court is not included in its criminal appellate juris- 
diction, although its civil revisional jurisdiction is ia 
reality an aspect of the civil appellate jurisdiction. 
[p. 516, col. 2.) 

If a person enters on land in the possession of 
another in the exercise of a bona fide claim of right 
without intention to intimidate, insult or annoy the 
person in possession or to commit an offence, then, 
although he may have no right to the land, he can- 
not be convicted of criminal trespass. |p. 618, col. 1.) 

Empress v. Budh Singh, 2 A. 101, Sristecdhur Paroer 
v. Indrobhoosun Chuckerbutty; 9B. L. R. App. 19; 18 
W. R. 25 Or., Jurakhan v. King- Emperor, TO. L. J. 238, 
referred to. 


Reference under section 438, Criminal 
Procedure -Code, by the Sessions Judge, 
Burdwan, dated the 17th May 1915, against 
anorder of the Deputy Magistrate, Burdwan, 
dated the 30th March 1916, 


JUDGMENT.—This reference, under sec- 
tion 438, Criminal Procedure Code. raises an 
important question of law which has led to 
some diversity of judicial opinion. 


The petitioners Akshoy Singh and Akhil 
Singh were prosecuted on thecomplaint of one 
Rameswar Bagdi before the Deputy Magis- 
trate of Burdwan for offences under sections 
447 and 508, Indian Penal Code. They were 
convicted only under the former section and 
were sentenced to pay a fine of Rs. 10 each, 
in default to suffer rigorous imprisonment for 
two weeks. There was also an order under 
section 545, Criminal Procedure Code, that 
Rs. 5 out of the fine, if realised, be paid 
to the complainant as compensation. This 
sentence, which was passed on the 30th March 
1915, was non-appealable. On the 14th April 
the petitioners moved the Sessions Judge to 
call for the record and to recommend fo this 
Cois that the conviction ba set aside 
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the ground amongst others that the case was 
one of civil dispute and not of criminal 
trespass, The Sessions Judge called for the 
record and fixed thel2th May for hearing. 
On that date the complainant’ filed a petition 
to the effect thal the matter in dispute 
between the parties had been settled by the 
interyention of the gentlemen of the locality, 
that as the case was compoundable it had 
been compromised and that his prayer was 
for leave to withdraw the case. The Sessions 
Judge reserved his order, and subsequently 
made this reference with the recommendation 
that permission may be giyen to the parties 
to compound the case. The question thus 
arises, whether, when an accused has been 
convicted of a compoundable offence, it is 
competent to the High Court in the exercise 
of its powers of revision under section 439 
(1), Criminal Procedure Code, to grant leave 
to the parties to compound the offence. 

Section 345, Criminal Procedure Code, 
treats of the compounding of offences and 
consists of seven clauses. The first clause 
specifies the offences which may be compound- 
ed and mentions the persons who may 
compound. The second clause specifies certain 
other offences which may be compounded 
only with the permission of the Court before 
which any prosecution for such an offence is 
pending. The third clause makes compoundable 
the abetment of orthe attempt to commit a 
compoundable offence. The fourth clause 
provides that in the case of a person under 
disability another person competent to con- 
tract on his behalf may compound. The 
fifth clause defines the stage of the proceed- 
ing when an offence may be compounded and 
is in the following terms: “When the accused 
has been committed for trial or when he has 
been convicted and an appeal is pending, no 
composition for the offence shall be allowed 
without the leave of the Court to which he is 
committed, or as the case may be, before 
which the appeal is to be heard”. The sath 
clause lays down that the composition of an 
offence under the section shall have the effect 
of an acquittal of the accused. The seventh 
clause finally provides that no offence shall 
be compounded except as provided by the 
section, 
clearly that it deals exhaustively with the 
subject of the composition of offences; with 
regard to this matter, it defines the persons 
who may compound, the uature of the offence 


This analysis of section 345 shows . 
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compoundable, the stage when composition 
may be made and the-conditions under which 
compositions may be effected in the case of 
some of the offences. The inference is legiti- 
mate that when the Legislature provided 
in clause 7 that no offence shall be compound- 
ed except as provided. by the section, the 
intention was that each of the requirements 
just mentioned must ba fulfilled. Now the 
fifth clause allows a composition with the 
leave of the Court when an accused has been 
committed for trial, or, when, after conviction, 
an appeal by him is still pending. There is 
no reference to a case where after conviction 
(whether by the first Court or by the Appel- 
late Court, where an appeal is allowed by law) 
an application for revision is pending before 
the High Court. It cannot be contended 
for a moment that the criminal revisional 
jurisdiction is included in the criminal appel- 
late jurisdiction. It is remarkable that al- 
though the Letters Patent divides the civil 
jurisdiction into original and appellate, thus 
indicating that the civil revisional jurisdiction 
is in reality an aspect of the civil appellate 
jurisdiction [ Secretary of State v. British India 
Steam Navigation Company (1)], clauses 22, 
27 and 28 of the Letters Patent clearly 
differentiate between the original, the appel- 
late and the revisional jurisdiction in cri- 
minal cases. The Code of Criminal Proce- 
dure also plainly distinguishes between appeals 
and revisions, which form the subject of 
separate chapters (Chapters XXXI and 
XXXII). By no stretch of language can we, 
consequently, hold that clause 5 of section 345 
authorises a composition, not merely during 
the pendency of an appeal, but also during 
the pendency of an application for revi- 
sion, We must accordingly answer in the 
negative the question formulated above. 

The view we take is in accord with that 
adopted by this Court in Adhar Chandra Dey v. 
Subodh Chandra Ghosh (2) and by the Madras 
High Court in Sankar Rangayya v. Sankar 
Ramayya (8). The Allahabad High Court, 
however, is clearly not of one mind 


(1) 9 Ind. Cas. 183;18 C. D. J. 90; 15 0. W. N. 
848. 

(2) 26 Ind. Cas. 176; 18 C. W. N. 1212; 15 Cr. D. 
J. 728. eoo 
(3) 31 Ind. Cas. 350; 29 M. L. J. 521; 16 Cr, L. J, 
750; 18 AL. L. T. 381, : 


“NO, KAKVI `. fn 
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- upon this point. The question arose 
in Ram Piyari v. Emperor (4). Richards, 
J., who beard the case in the first 


instance, thought it very doubtful whether 
the High Court, in exercise of its powers of 
revision, had any jurisdiction to allow a com- 
position, and directed a reference to a Bench 
of two Judges for determination of the ques- 
tion. Knox and Karamat Hussain, JJ., were 
satisfied that the High Court had the power 
and based their view on Abad: Begam v. 
Ah Husen (5), a case under section 517 
and by no means analogous. No reference 
was made to the terms of section 345, but 
reliance was placed on section 423, clause 
(d), read with section 439. The question 
arose again in Nagi Ahmad v. Emperor 
(6), where Tudball, J., doubted the correct- 
ness of the decision in Ram Pyari v. 
Emperor (4), as inconsistent with section 345 
(5), but asasingle Judge he felt bound to 
abide bythat ruling. The question came up 
for consideration again in Ram Chandra 
v. Emperor (7), where Knox, J., held, with- 
out reference to his previous decision to the 
contrary effect in Ram Pyari v. Emperor 
(4), that a Court of Revision cannot allow 
“the composition of an offence which had 
‘already resulted ina conviction before the 
proposed settlement. In the Chief Court of the 
Punjab the question was|considered in Nidhan 
Singh v. King-Emperor (8). Chatterjee, 
J., doubted the correctness of the view that 
a composition could b3 sanctioned by a 
Court of Revision, bat felt bound to follow 
two unreported precedents to the contrary. 
The matter has formed the subject of dis- 
cussion in two recent casés before the Court 
of the Judicial Commissioner of Ondh, Ram 
Sarup v. Emperor (9) and Lallu v. 
Emperor (10), where the decision in Ram 
Piyari v. Emperor (4) was followed without 
examination of the terms of section 345. It 
is thus plain that the view that a Court of 


(4) 5 Ind. Cas. 698; 32 A. 153; 11 Cr. L. J. 203; 7 
A. L. J. 108. 

(5) A. W. N. (1897) 26. 

(6) 18 Ind. Cas. 270; 11 A. L. J. 13; 14 Or, L. J. 48. 

(7) 28 Ind. Cas. 103; 37 A. 127; 13 A. L. J. 104; 16 
Cr. L. J. 247. 

(8) 67 P. L. R. 1904 1 Cr. L. J. 509. 

(9) 7 Ind. Cas. 539; 13 O. C. 161; 11 Cr. L. J. 496. 


(10) 24 Ind. Cas. 975; 17 O. 0, 92; 15 Cr. L. J. 567. ` 
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Revision is competent to grant leave for com- 
position of an offence which has already 
resulted in conviction has been followed 
either with doubt or reluctance, and always 
without consideration of the true effect of 
the provisions of section 345. The supporters 
of this view have, on the other hand, invok- 
ed the aid of section 423, clause (d), which 
authorises a Court of Appeal to make any 
amendment or any consequential or ihcidental 
order that may be just or proper; bnt this 
is clearly of no real assistance. An order for 
composition can in no sense be said to bea 
consequential or incidental order. There are 
further two weighty considerations against the 
applicability of section 423 <d). In the first 
place, it is an elementary rule for the con- 
struction of Statutes that when a special 
provision, obviously exhaustive inits scope, has 
been made for a special topic asin section 
345, the scope thereof cannot be indirectly 
enlarged by reference to a general provision, 
such as that contained in section 423 (d'. In 
the second place, clause 5, was introduced 
into the Code forthe first time in 1898 to 
meet the effect of the decision in 
Empress v. Thompson (11), and clause (d) was 
also introduced into section 423 at the same 
time, if the Legislature had intended that 
composition of offenees should ba allowed 
during the pendency of an application for 
revision, section 345, clause (5), might have 
been suitably framed; it is inconceivable that 
compositions during appeals should have been 
expressly mentioned and compositions in revi- 
sion should have been left to be inferred from 
section 423, clause (d). The position then 
is that section 439 empowers a Court of 
Revision, not to exercise all the powers of an 
Appellate Court, as is sometimes loosely 
expressed, but only such powers as are 
conferred ona Court of Appeal by sections 
195, 423, 426, 427 and 428, that the power 


to sanction composition of an offence is 


conferred on a Court of Appeal, not by sec- 
tions 423 (d) or any of the other sections just 
mentioned, but by section 345, clause (5), and 
that eonsequently section 439, which defines 
the powers of the Court of Revision, does 
not confer on it the power to sanction the 
composition of offences, We hold accordingly 
that this Court, in the exerzise of its 
ravisional jnrisdiction under section 439, is 


(iL) 2 A. 339 
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not competent to grant leave to compound 
an offence under section 345, when such 
composition has been entered into after the 
conviction of the accused. We are, therefore, 
unable to accept the recommendation of the 
Sessions Judge and to grant leave to the 
parties to compound the case. 

Tn the view we take, it becomes necessary 
to consider the propriety of the conviction 
which, ‘as already stated, is assailed on the 
ground that the case is already one of civil 
dispute.and not of criminal trespass. The 
allegation of the complainant was that the 
accused had put upa fence on his land and 
blocked his way out and that they had done 
so with a view to insult and annoy him. The 
ease for the aceased was that the fence had 
been erected on their own land. The accused 
were accordingly charged under sections 447 
and 504, Indian Penal Code. The Magistrate 
held that the evidence was not sufficient to 
justify a conviction under section 504, Indian 
Penal Code. He then proceeded to consider 
the charge under section 447, Indian Penal 
Code. Upon the evidence, oral and docu- 
mentary, he came to the conelusion that the 
fence had been erected on the land of the 
complainant and that the accused had there- 
by eneroached on his land. He. held 
accordingly that the accused were guilty of 
. eriminal trespass. The view cannot be sup- 

ported. To sustain a conviction under sec- 
tion 447, it is necessary to prove, as required 
by section 441, not only that the accused 
entered upon the property in the possession 
of the complainant, but that they did so with 
intent to commit an offence or to intimidate, 
“insult, or annoy any person in possession of 
such property. No such intent has heen 
proved in this case, the intent which was 
imputed and was made the foundati.n of a 
charge under section 504 has not been 
established. Itis well settled that if a person 
enters on land in the possession of another in 
the exercise ofa bona fide claim of right 
without intention to intimidate, insult, or 
annoy, the person in possession or to commit 
an offence, then, although he may have 
no right to the land, he cannot be convicted 
of criminal trespass, Empress v. Budh 
Singh (12), Sristeedhur Paroee v. Indrobhoo- 
sun Chuckerbutty (18) and Jurakhan 


(12) 2 A. 101. 
(13) 9 B. L. R. App. 19; 18 W. R, 25-Cr. 
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v. King-Emperor (14). The case before us is 
clearly one of civil dispute and the Magis- 
trate has not found the elements essential to 
sustain a conviction under section 447, Indian 
Penal Code. The result is that we set aside 
the convictions and sentenzes and direct that 
the fines, if paid, be refunded. ; 

Convictions quashed. “ 
(14) 7 0. L. J. 288. 


LOWER BURMA CHIEF COURT. 
Criminal Revision No. 284B or 1915. 
November 19, 1915. 

Present: —Sir Charles Fox, Kt., Chief Judge. 
BOYHENJ CHANDRA— APPLICANT 
CETSUS 
RANGOON MUNICIPALITY — 
Opvosite PARTY, 

Burma Municipal Act (III of 1898), s. 142 (7), 
bye-law under—‘Keep’, meaning of. 

The word ‘keep’ in the bye-law made by the Rangoon 
Municipal Committee under section 142 (r) of the 
Burma Municipal Act means the keeping for some 
lengthened time. [p 519, col. 1.] 

Where, therefore, the accused took a goat to a 
Hindu temple to be sacrificed and tied it upin the 


‘temple awaiting the sacrifice ceremony for about two 


hours and was thereupon convicted for breach of the 


bye-law: 
Held, that the conviction was bad and should be 
set aside. [p. 519, col. 1.] 


Mr. Palit, forthe Applicant. 

JUDGMENT. —The applicant was con- 
victed of having contravened the following 
bye-law made by the Rangoon Municipal 
Committee: —'‘Except with the permission in 
writing of the Municipal Committee, which 
shall not be refused except for reasons to be 
stated in writing, no person shall keep cows, 
oxen, cattle or sheep or goats within the 
following limits, namely :— 

North.—Montgomery Street and Commis- 
sioners Road, 

West.— Keighly Street. 

South._—The Rangoon River. 

East.—Eiden Street.” 

What the applicant apparently did was to 
take a goat to a Hindu temple to be sacrificed, 
and ib was tied up inthe temple awaiting 
the sacrifice ceremony for about two hours, 
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The contention on behalf of the applicant 


is that in so doing he did not “keep” the goat | 


within the meaning of the prohibition of the 
bye-law. ` 

There is probably no word in the English 
language used in such various and numerous 
senses as the word “keep.” The subject in 
reference to which it is used, the context, and 
the crdinary sense understood when ib is used 
in connection with each particular matter mast 
be the guide in determining what it means in 
the bye-law. 

In one sense the applicant undoubtedly 
kept the goat in tbe temple by tying it up 
there, but to my mind “keep cows,” ete., 
means in ordinary parlance and sense keeping 
such animals for some lengthened time. No 
doubt the word is used when only a short 
period is referred toas, for instance, in such an 
expression as “he kept his cow in my stall for 
an hour,” but any ordinary person being told 
that a man “keeps his cows under the house” 
would understand that the cows were kept 
under the house habitually or at least for a 
considerable time. 

The bye-law did mot, in my opinion, 
„apply to what the applicant did, and he was 
. not liable to conviction for baving infringed 

“it. . y 

I set aside the conviction and acquit the 
applicant. The fine, if paid, will be refunded. 

The Magistrate considered that if he did 
not adoptthe,-in his view, strict meaning of 
the word “keep,” he would have to consider 
the length of time in very many cases, and 
he instanced the case of a man prosecuted for 
having his motor lamp unlit when it ought 
to bealight. Iconfess to not being able to 
trace the connection or analogy between not 
having a motorlamp alight and keeping a 
goat, nor do [ see at present how even the 
strictest logic need force him into the trouble 
he anticipated. 

T may add that the Municipal Committee 

‘did not appear by Advocate in this Court to 
support the construction of the bye-law put 
before the Magistrate on its behalf, and from 
this I gather that on further consideration 
the Committee does not wish to press for such 
construction. 

Conviction set aside. 
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ALLAHABAD HIGH COURT. 
URIMINAL Reviston No. 215 or 1916. 
May 17, 1916. 
Present:—Mr. Justice Walsh. 

. BADRI PRASAD AND OTHERS — 
APPLICANTS 
versus 


EMPEROR—Opposire Party, 

Sentence—Perverse finding— Misconduct in procedure 
—Penal Code (Act XLV of 1860), ss. 147, 152. 

In charges for “riot” and “obstruction of the 
Police” against the accused, which were not proved 
and which were of a trivialand venial character, all 
the accused were ordered to undergo 2 years and 
9 months’ rigorous imprisonment, bound over 
for a further year in their own bonds of Rs. 200 
and two sureties of Rs. 100 each and fined 
Rs. 100 each, and in default of payment of the fine 
they were ordered to undergo 3- months’ further 
rigorous imprisonment: 

Held, setting aside the convictions, that under the 
circumstances of the case, these savage sentences 
were the combined result of erroneous views of the 
law, unjustifiable and perverse findings of fact and 
misconduct in procedure. [p. 523, col. 1.] 


Mr. Ananda Prasad Dube, for the Appli- 
cants. 

Mr, Malcolmson, for the Crown. 

JUDGMENT.—This is a -criminal re- 
vision, in which I reserved judgment; not 
because the case presented any legal diffi- 
culty, but because the circumstances of the 
convictions, the course of the proceedings 
and the nature of the punishments are 
unusual and, I trust, exceptional. 

The trouble arises out of a dispute over 
a crop of moong in a certain village said 
to be about 20 miles from Allahabad. There 
had been some litigation about the land in 
the Revenue Court. One Beni Madho had 
been put in possession. Ram Dulare, the 
complainant in this case, claims to hold as 
sab-tenant of Beni Madho. One Badri, 
the principal accused, claims to hold a 
share by arrangement with Ram Dulare, and 
to have cultivated his share of the crop. 

Disputes having begun some few days 
before between the complainant and Badri 
as to Badri’s right to any share in the 
crops, Badri brought matters to a head on 
November 30 by beginning to cut his 
alleged share. There was no concealment 
about it. Badri employed two men Ram 
Kumar and Gaya Prasad to assist him in 
cutting. It was all done openly, and the 
portions cut were openly removed to the 
threshing floor, 


. enterprise, and the 


s BADRI PRASAD V, EMPEROR; 


As there was no Suggestion that the 
cutting was improper as an agricultural 
crop” was openly and. 
properly dealt with when cut, it is NAGA 
difficult to seewhat ground there was-fér > 
invoking the aid of the criminal] law. Ram! 
Dulare, however, reported the: matter tothe 


Police. At first-they took what was obvi- 
ously the correct view and declined to 
interfere. 


x Next'day Ram Dulare lodged a complaint 


* complaint he stated that Badri claimed the 


before the st class Magistrate. In that 
right to cut the’crop. On his own showing, 
therefore, at that stage, the dispute was 
one for a Civil Court. 

The Magistrate, however, directed the 
Police to investigate the matter. By an 
order in writing he directed a copy’ of the 
complaint to be sent to the local Police 
for a report to be made thereon, and the case 
to be Sut up on 13th December. He further 
directed the Police not to let the three 
accused, Badri, Ram Kumar and Gaya 
Prasad, remove the crops until further order, 
but to entrust the crops to the custody of 
some third person. No ground was alleged 
for anticipating any breach of the peace, 
and this further direction was clearly 
without jurisdiction. 

On the day following, namely on the 2nd 
December, the 2nd officer arrived at the 
field and found the two subordinates, Ram 
Kumar and Gaya Prasad, in charge of the 
cutting of the crops. He had taken with 
him another constable, the complainant, 
and three other men, a show of force hardly 
consistent with a mere investigation. 
The two men stopped the cutting when 
called upon to do so. Learning that the 
cut crops were at the threshing floor, the 
2nd officer went off there with his men, 
and with Ram Kumar and Gaya Prasad. 
No physical restraint: appears to have been 
used, but I am satisfied that the 2nd officer 
took these men temporarily into custody. 
The Magistrate in his judgment says that 
“he took them” to the threshing floor. 
On the way Gaya Prasad, to use the officer’s 
own language, ‘made off”. As the procession 
got near the bagh Gaya Prasad returned 
with Badri and four other men, who were 
subsequently convicted with them and are 
now applicants in this revision. There is 
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no déubt that. Badri was angry and resent- 
ed the intérfererice of the Police. All the 
jmen who’ refurned with Badri carried lathis 
Sand no doubt presented a threatening ap- 
pearance, The evidénce ‘of an alleged 
ghvage attack’ upon Ram Dulare is so pal- 
pably théatrical and exaggerated that it is 
difficult to form an estimate of what actually 
¢happened. It is probable that Ram Dulare 
was struck a slight blow in the face by 
Badri. It is certain that he reached the 
ground, but having regard to his injuries 
it is unlikely that he was knocked down. 
The 2nd officer says in the evidence that 

e “fell down”. He was examined on the 
5th December by a Doctor, who found a 
simple bruise with slight swelling under 
his right eye, one on the bridge of his nose 
and one on the left side of the small of 
his back. Not only the injuries but the 
blows must have been of a trivial description. 
Ram Dulare himself when he gave evidence 
on the 19th Jannary had apparently for- 
gotten his injuries altogether. Atleast he 
did not mention them. If half the evidence 
of the 2nd officer and himself had been 
true, he ought to have been covered with 
bruises from head to foot and to have 
suffered very severely. The 2nd offcer 
himself was not touched, althongh he says 
that the men showed readiness to beat 
him. His own evidence suggests that he 
was himself in some fear, but I am satisfi- 
ed that it is much exaggerated and that 
he had no cause for alarm. Haviig by 
this time, in consequence of his own in- 
judicious conduct, put every one against him, 
he found himself unable to collect any in- 
formation. He made a fruitless attempt to 
secure the assistance of the leading zamin- 
dar, but by this time a large number of 
villagers had congregated, and as they seemed 
disposed to resent any further attempts 
against the liberties of other villagers in 
the interests of Ram Dulare, the 2nd officer 
retired to a temple with the complainant 
where he took from him a further statement, 
In substance this is the result of the day’s 
proceedings, So faras the evidence of any 
theft was concerned the visit- of the Police 
was unproductive. It ought to have been 
fairly evident by this time that the charge 
of theft was misconceived. The report 
which the officer was directed to make to 
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the Magistrate was not. Sonne beforé. The accused were again compelled to come 
me. _ 2 to this Court in order to get bail which was 

On the 7th of Danar. Badhi went and S,eranted by IEE aa arene on the ist 
filed a complaint against the Polige for t Freine?*A pril, x he 
conduct on the- 2nd December. On. theese They:now apply foo dvie on af the pro: 
Sth of December the Polite charged Badri, - -eeedings under which they, have been convict- 
and the six other men now applicants before "sd of riot.” 
me, with riot under section 147 and interfering e It does not much Ak now that they 
with the Police in theexecution of their dtity have already served far more imprisonment ` 
under section 152, than the nature of the casedemanded, but they 

On the 9th of December the Magistrate are entitled to my judgment upon the point, 
issued a proclamation against Badri for and 1 hold that there was nothing approach- 
having absconded, and directing attachment ing a riot. ; 
of his property, under sections 87 and 98 
of the Oriminal Procedure Oode. 

There was no evidence of* his having 
absconded, and it was not the fact. ~ 

This preceeding was wholly without either 
jurisdiction, or justification in fact. In view 
of the complaint filed by the alleged abscon- 
der himself against the Police a few days 
before it was a monstrous proceeding. 

On the 22nd December the alleged abscon- 
der came to the Court to file a list of his 
witnesses for the charge of theft, the hearing 
of which was fixed for the 6th January. The 
application was made by his Pleader. 

On the Sth January the day fixed for 
hearing, he was arrested on his arrival at 
Court, and detained in custody until releas- 
ed on bail by the Chief Justice of this Court, 
pending the trial of the case. 

His application for bail had been refused 
by the Magistrate and was again refused by 
him after the order of the Chief Justice, and 
it was necessary to go to the Sessions Judge, 
in order to obtain the release. 

On the 25th February all three men were 
convicted of theft, and as will hereafter 
appear, heavily sentenced and fined. On the’ 
same day the same three, together with the 
other four already mentioned, were convicted They are, therefore, entitled to have their 
of riot and obstruction of the Police and convictions and all orders made thereunder 
heavily sentencedas I will point out hereafter, quashed. As they are at liberty already this 
such sentences in the case of Badri, Ram disposes of their case. 

Kumar and Gaya Prasad being cumulative 
with those already inflicted. 

On tke 6th March they were released on 
bail by order of the Sessions Judge. 





The applicants must clearly understand 
that they have no right to take the law into 
their own hands. It was wrong. to strike 
Ram Dulare, and Badri might well have been 
convicted of this- offence. A small fine 
would have met the justice of the case. 
But they hada perfect right to protest 
against the treatment of Ram Kumar and 
Gaya Prasad by the 2nd officer. They had 
no right to threaten the Police, if they did so. 
I do not believe they did. The 2nd officer 
admits that they said nothing disrespectful 
to him. They did not touch him, or attempt 
to do more than protest. They had a perfect 
right to express their opinion of Ram Dulare’s 
conduct and also of the Police, provided they 
conducted themselves peaceably. With the 
exception of the unimportant chastisement 
inflicted upon Ram Dulare, there was no 
attempt at violence or any breach of the peace. 
In my opinion they did not assemble for an 
unlawful purpose, or do, or betray any inten- 
tion of doing anything within the section. 
The constable who went off to report to the 
officer-in-charge merely reported that “Badri 
and his companions made a row and showed 
readiness for disturbance.” 


It is, however, impossible for this Court 
sitting in revision to leave it there without 
noticing the judgment of the Magistrate in 
: these two cases. It ought to have been ob- 

On the 18th March the Sessions Judge vious from what had already taken place when 
quashed the conviction for theft, and also for the cases came on for hearing that the 
obstraction (which Counsel for the prosecution complaint of theft was in the nature of a civil 
declined to support) and reduced the senten- dispute, and the charges and counter-charges 
ces for riot, relating to the proceedings on the land on 2nd 
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December demanded a careful and impartial 
investigation. 

The evidence for the complainant in the 
theft case was of the flimsiest character. Ram 
Dalaure and his son were called but uo 
independent evidence. The patwar?’s papers 
did not assist him. The only independent 
| evidence in the case was called on behalf of 
the accused. A canal patroland a patwari, 
both of them public offisials, spoke to having 
seen bullocks and other implements being 
used by Badriin the cultivation. The evidence 
showed that whatever were the rights of the 
parties the case altogether lacked any criminal 
character. 

The judgment of the Magistrate covers 
thirteen pages. The first four are devoted 
to acquitting the Police of allegations made 
against them in respect of their conduct on 
2nd December. Inasmuch asthe question of 
theft depended npon facts anterior in date, 
this quéstion was irrelevant to the charge. 
The Magistrate decided it against the accused, 
and held that it was an afterthought, by 
dating itfrom the day when Badri filed his 
complaint, and not from the events which he 
complained of. This irrelevant issce was 
decided against the accused on insufficient 
grounds, asa preliminary tothe decision of 
the charge against them. 


The judgment then discusses the equally 
irrelevant issue of the title to the field, and 
whether Badri had aright to share in the 
crop. In deciding this issue against the 
accused, two of whom Ram Kumar and 
Gaya Prasad had nothing to do with it in 
any view of the dispute, he finds that Ram 
Dulare had been put into possession by the 
amin under the orders of the Revenue Court. 
This was contrary to the evidence, asthe 
Sessions Judge subsequently pointed out on 
appeal. The Magistrate in rejecting the 
evidence called by the accused threatens the 
canal patrol with proceedings for perjury, 
and the patwart witha departmental enquiry. 

He next holds that “it is admitted that 
Badri cut the crops without any right.” 
No such admission was made by any one. It 
was stoutly contested from first to last, and 
the finding is a perversion of the evidence. 

He next holds that Badri’s “confession” 
proves his guilt. The so- -called “confession” 
was infact a denial. So far from proving 
guilt it was an assertion of a right. 
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If by any straining of the evidence a conclu- 
sionof guilt could have been legitimately 
reached, whichis to my mind wholly out of the 
question, a light, almost nominal, sentence was 
the most that could reasonably have been 
passed. Without any attempt to. dis- 
criminate between Badri who made the claim, 
and the other two men who could have 
been no more than his tools, or dupes, he 
sentenced all three to 18 months’ rigorous 
imprisonment and a fine of Rs. 100 each, 
with three months’ further imprisonment 
each if the fine was not paid. These 
sentences speak for themselves. 

In his judgment in thé second case the 
Magistrate holds that the Sub-Inspector 
was “abused and threatened”. This is 
contrary to the evidence of the Sub-Inspec- 
tor himself who said that the accused “used 
no disrespectful words to me,” and further 
that he only “inferred” that Badri was 
ready to beat him “as it appeared from 
his attitude.” 


He further holds that at a later stage 
in the day’s proceedings “the Sub-Inspector 
was in a precarious condition and was 
again threatened to be beaten by the 
accused;” and also that “they used criminal 
force to the Sub-Inspector.” There is nota 
word in the Inspector's evidence to justify 
anyone of these findings. 

The Magistrate says that he admits facts 
against Ram Dulare, using language appro- 
priate only to an Advocate, and inadmissible 
in a Judge, and he introduces evidence 
supposed to be within his own knowledge, 
which he could not possibly have known, 
as to Badri’s attendance when his Pleader 
filed his application for witnesses, thereby 
making himself a witness against one of 
the aceused upon a controversial matter 
of fact. 

There are other topics in the judgment 
which seem to have little if any bearing 
on the case, but I do not think it necessary 
to deal with them all, 

By the side of the matters to which I 
have already referred, a finding that ‘Badri 
is a “desperate and dangerous man’ because 
he gets Rs. 4 'per mensem from the zamindar, 
causes no astonishment. It is needless to 
add that Badri’s complaint against the 
Police was brushed upon one side as being 
founded upon obviously false evidence and 
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was not seriously entertained by the Magis- 
trate at all, o h 

For this so-called “riot” and “obstraction 
of the Police’, which in my view are not 
proved and which in any case were of a 
trivial and venial character, all seven men 
were sentenced to two years, three months’ 
rigorous imprisonment. They were further 
condemned under section 107 to furnish 
bonds of Rs. 200 each, and two sureties of 
Rs. 100 each to keep the peace for one year 
after their release. 

The cumulative result of the Magistrate’s 
proceedings on the 25th February, as far 
as Badri, Ram Kumar and Gaya Prasad 
were concerned, the two latter being in the 
most prejudiced view of the case mere sub- 
ordinates, and little more than spectators of a 
trivial assault, was that they were ordered 
altogether to undergo 3 years and 9 months’ 
rigorous imprisonment in any case, bound 
over for a further year in their own bonds 
of Rs. 200, and two sureties of Rs. 106 each 
fined Rs. 100, with the possibility if not 
the certainty of another three months’ rigo- 
rous imprisonment and the additional penalty 
of remaining still further in confinement until, 
after having served nearly 4 years in jail 
and paid a fine of Rs. 100, they managed 
to find security to the amonnt of Rs. 400. 


These savage sentences are the combined 
result of erroneous views of the law, un- 
justifiable and sometimes perverse findings 
of fact, and misconduct in procedure. The 
conviction for obstruction under section 152, 
for which the accused received 18 months 
each, was actually thrown over. board by the 
prosecution when the appeal was heard be- 
fore the Sessions ‘udge. It is due to the 
accused to say that I can find in all the 
evidence very little trace of moral obliquity 
in their conduct, and that they have shown 
in trying circumstances more self-control 
than their Judge. It would be some consola- 
tion to feel that this lamentable miscarriage 
of justice was merely the result of a series 
of judicial blunders. But it is impossible 
to take this view. I am satisfied that the 
accused not only never had a chance, but 
were never intended to have a chance and 
that they have been the’ victims, for some 
reason unknown to me, of deliberate and 
vindictive injustice of such a kind as to con 
stitute a public danger in ary tribunal charg- 
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ed with dealing with the 
characters of hnmble persons. 

The order of the Court is that the convic. 
tion of the applicants under section 147 of 
the Penal Code, and the order of the Ses- 
sions Judge affirming it, and all proceedings 
thereunder, be set aside. 

A copy of my judgment to be sent to 
the Collector. 

Conviction and proceedings set aside, 


liberties and 


LOWER BURMA CHIEF COURT. 3: 
CRIMINAL Appeat No, 746 or 1915. 
December 15, 1915. 
Present:—-Mr. Justice Twomey. 
EMPEROR-—APPELLANT 

Š VETEUS 
NGA KALA — Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), s, 149— 
Police Act (V of 1861), s. 28-—Police officers, power of, 
whether restricted to prevention of cognizable offences 
—Stopping pwe held without license, whether illegal. 

The preventive action of the Police is not 
restricted to the prevention of cognizable offences 
under section 149, Criminal Procedure Code. The 
Criminal Procedure Code and the Police Act together 
define the extent of their preventive powers. [p. 
524, cols, 1 & 2.] 


Section 23 of the Police Act gives wide powers to 
Police Officers for preventing offences or breaches 
of the law generally, and it is not outside their 
power to stop a pwe which is held without a license, 
[p. 524, col. 2.] 

Maung Kin, Assistant Government Advo- 
cate, for the Crown. 


JUDGMENT.—The accused Nga Kala in 
this case was sentenced by the Sub- Divisional 


. Magistrate, Myaungmya, to suffer rigorous 


imprisonment for six months under section 
332, Indian Penal Code, for striking a Head 
Constable of Police at a pwe after the Head 
Constable had stopped the performance as 
being beld without a license and while the 
Head Constable was in the act of disarming 
a man who had a formidable dah. It is clear 
that the Head Constable Maung Po Yeik was 
struck several blows after he had stopped 
the pwe. The village headman Yan Gin, who 
was holding the unauthorised pwe, admits that 
when he went to the spot he was told that 
the Police Sergeant (Head Constable) had 
been beaten though the assailants’ names 
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were not mentioned to him. No medical evi- 
dence was taken, but it appears that Po} Yeik 
attended hospital only once as an outdoor 
patient. There were bruises and swellings 
on his head and neck and his bead was 
bleeding, but he has probably exaggerated 
the severity of the beating. If he had been 
assaulted by several men with sticks and 
beaten, so that he fell down unconscious as 
he says, he would have more to show for it. 
Tn his first information report he went so far 
as to say that he was attacked with a dah, 
There is sufficient evidence that Nga Kala 
was one of those who struck the Head Con- 
stable. The witnesses who support Maung 
Po Yeik in identifying Nga Kala are from 
the village where Po Yiek’s outpost is 
situated, but I cannot regard that asa suffi- 
cient reason for disbelieving them. They 
were at the pwe, where there must have been 
plenty of light to distinguish one man from 
another and there is no reason why they 
should give Nga Kala’s name falsely. The 
witnesses Po Tun and Maung Paing knew 
him well before. Thet Hnin says they men- 
tioned Nga Kala’s name at once. 

On appeal to the Sessions Court the con- 
viction and sentence were set aside and Nga 
Kala was acquitted. The Local Government 
have now appealed against the order of 
acquittal. 

The learned Sessions Judge, starting from 
the assumption that the Head Constable was 
not acting in the discharge of his official duty 
in stopping the pwe, went on to assume that 
the Head Constable was beaten by the 
villagers for stopping the pwe and that the 
story of disarming a man who was carrying 
a dah was concocted to give an appearance cf 
legality to the Head Constable’s proceedings 
and to distract attention from his illegal 
action in stopping the pwe. The Sessions 
Judge remarked :— 

“The offence of holding a pwe without a 
license is non-cognizable and the Police, there- 
fore, have not the power to stop an unlicensed 
pwe, but only to report it. The Head Con- 
stable’s action was quite illegal.” 

The Sessions Judgecites noauthority for 
the proposition that the Police are empowered 
to prevent only cognizable offences, Some 
colour is given to this proposition by section 
149, Code of Criminal Procedure, which pro- 
vides only for the prevention of cognizable 
offences by the Police. But section 23 of the 
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Police Act, 1861, appears to give wider powers 
for preventing offences in general. 


The word “offences” in that section 
is not defined in the Act, and it does not 
appear to be governed by the definition 
of “offence” in section 40 of the IMdian 
Penal Code (enacted in the previous 
year 1860). The Police Act was clearly in- 
tended to givethe Police force, then newly 
formed, extensive powers of preventing 
breaches of the Jaw, and I am not prepared 
to hold that it is outside their powers to stop 
a pwe which is being held without a license. 
At any rate, the Head Constable Maung Po 
Yeik might very well believe that he hsd 
power to stop the pwe, and the Sessions 
Judge’s assumption that the disarming in- 
cident was invented because the Head Con- 
stable knew he had beenacting illegally, can 
only be described as fanciful. 

Nga Kala has not appeared in support of 
the acquittal order. His defence in the 
Magistrate’s Court was an alibi, and the 
Magistrate gave good reasons for disbelieving 
it. 

The order of acquittal passed by the Ses- 
sions Judge is set aside and the conviction of 
Nga Kala under section 332 is restored. 
Although there is no medical evidence as to the 
extent of Po Yeik’s injuries, I cannot regard 
the offence as anything but serious and 
the sentence of rigorous imprisonment for 
six months was vot too heavy. The sen- 
tence is re-imposed and Nga Kala will be 
arrested and sent to prison to undergo the 
unexpired portion of it, 

Appeal allowed. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 97 or 1916, 
June 14, 1916. 

Present: —Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
NEMDHARI SINGH AND ANOTHER— 
PETITIONERS 
versus 
RAM TAHAL RAI AND otaers—— 
OPPOSITE PARTY. 


Criminal Procedure Code (Act V of 1898), ss. 145, 
148, 489—Possession proceedings —Award of costs—~Dis. 
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cretion of Magistrate—High Court, revisional 
diction of. 

A Magistrate should, in awarding costs in pro- 
ceedings under section 145, Criminal Procedure 
Code, hold an enquiry as to the expenditure in costs 
actually incurred by the party in whose favour the 
order is made, 

The High Court, however, has no jurisdiction to 
interfere with an award of costs in such pro- 
ceedings either under section 107 of the Govern- 
ment of India Act, 1915, or under section 439, Crimi- 
nal Procedure Code, 

Rajendra Narain Roy v. Mahomed Arzumand Khan, 1 

- C. L: J. 381; 9 O. W. N. 887; 2 Cr. L. J. 408, followed. ~ 


Babu Baidyanath Narayan, Sinha, for the 
Petitioners. 

Babu Rajendra Prasad, - for 
Party. 


JUDGMENT.—In this case the applicant 
wasa party to a proceeding-under section 145 
and is aggrieved by an order directing that 
he: pay Rs. 160 as costs. A Rule has been 
issued. upon the opposite party to show cause 
why this Grder'in respect of costs should 
not be-vevised. The opposite party hag filed 
an application, in which it is said that they 
engaged three Mukhtears who appeared on all 
the dates on. which. the case was heard and 
spent considerable sums on their fees and 
on account of costs of witnesses. They are 
careful not to disclose what sums were spent. 
This in our view isan admission that the 
sum expended by the opposite party was not 
in fact as much as Rs. 160. Section 148/3 
clearly- conteraplates that a Magistrate shall 
direct payment only of such costs as have 
been actually incurred. The proceedings of 
the Sub-Divisional Magistrate were defective 
in that he made no enquiry as to the ex- 
penditure in costs actually incurred. 
Nevertheless, we are not disposed to interfere, 
forthe reason thatit being conceded that the 
proceedings of the Magistrate under section 
145 were:not void for want of jurisdiction the 
proceedings in regard to costs fall clearly 
under Chapter XIL of the Criminal Procedure 
Code and are, therefore, not open to revision, 
either under section 107 of the Government 
of India Act of 1915 or under section 439 of 
the Criminal. Procedure Code. We have no 
hesitation in accepting the decision on this 
point in Rajendra Narain Rey v. Mahomed 
Arzumand Khan (1). 

The application is rejected. 


qurise 


the Opposite 


Application rejected. 
(1) 9C, W. N. 887; 1 C. L. J. 831; 2 Or. L. J. 408. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
CRININAL Revision APPLICATION No. 17 
or 1916, 
March 381, 1916, 
Present:—Myr. Pratt, J. C., and 
Mr. Hayward, A. J.C. 

BEGRAJ BASHARAM—Appxiicant 
versus 
EMPEROR — Opponent, 

Criminal Procedure Code (Act V of 1898), s. 487—~ 
Order of  discharge—Revision—NMisapprehension of 
evidence --Power of Court of Revisiow to order fresh 
inquiry—Procedure—Notice to accused, 

The revisional jurisdiction conferred by section 437, 


` Criminal Procedure Code, in cases of orders of dis- 


charge, may he exercised on the ground of mis- 
apprehension of evidence by the lower Court, and 
tho Court of Revision is justified in ordering a 


re-consideration of the evidence already taken. Tp. 
526, col. 1.) 
Narayanaswamy Naidu, In re, 1 Ind. Cas. 228; 


32 M. 220;5 M. L. T. 233 (F. B.); 9 Cr. L. J. 1923.19 
M. L. J. 157, referred to. 

Before an order under section 437 is made, it is not 
obligatory to give notice to the accused. [p. 526, 
col, 1.) 

Application against the order of the District 
Magistrate, Sukkur. 

Mr. F. J. de Verteuil, for the Applicant. 

Mr. E. Raymond, Public Prosecutor for 
Sind, for the Crown. 


JUDGMENT.—tThis is an application for 
revision of an order passed by the District 
Magistrate, Sukkur, directing re-trial of the 
applicant Begraj who had been discharged 
of an offence under section 211, Indian Penal 
Code, by the first class Magistrate, Mirpur. 

The order made by the District Magis- 
trate is an order under section 437, Cri- 
minal Procedure Code, and the use of the 
expression ‘re-trial” is technically incorrect. 
This is, however, a matter of form rather 
than of substance, for the “further enquiry” 
which the District Magistrate may order 
under section 437, is (it is now well settled) 
identical with the “fresh inquiry” referred 
to in section 436 and implies a setting 


_ aside of the order of discharge. 


The powers of a District Magistrate and 
the Sessions Judge in making orders under 
section 437, Criminal Procedure Code, have 
been fully discussed in the recent case of 
Narayanaswamy Naidu, In re, (1) and we 


(1) 1 Ind. Cas, 228; 32 


20,5 M. L. T. 288 (F. 
B.); 9 Cr. L, J. 192; 19 M. 157. 


M. 220; 
L.J.1 
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fully concur in the view expressed by the 
majority of the Full Bench in that case 
that the revisional jurisdiction in cases of 
orders of discharge may be exercised on the 
ground of misapprehension of evidence and 
that the Court of Revision is justified in 
ordering are-consideration of evidence already 
taken. | 

The District Magistrate in the exercise 
of his revisional jurisdiction has ordered a 
fresh prosecution. He has given substantial 
reasons for his order. 

The first is that there were injuries on 
the body of Ahmed against whom the ap- 
plicant had lodged bis information and if 
these injuries indicated that Ahmed was not 
the assailant but the victim of an assault, then 
the Magistrate was incorrect in coming to 
the conclusion that these injuries were caused 
not by beating but by a fall. Another 
reason given by the District Magistrate 
is that the conduct of the applicant was 
indicative of guilty knowledge, for there 
was no occasion for him to rush off to the 
Telegraph Office and senda telegram to the 
Police. 

We do not express an opinion upon these 
points nor does the District Magistrate. 
But there is another reason which makes 
an enquiry before another Magistrate desir- 
able and that as the very judgment of the 
Magistrate. It is full of bombastic irrele- 
vancies and is not calculated to inspire con- 
fidence in the correctness of his appreciation of 
the evidence. 

We wonld, no doubt, have preferred that 
the District Magistrate should have issned 
notice to the applicant and given him a 
hearing before making this order.’ But this 
isa formality which section 437 does not 
make obligatory. 

The application is rejected. 

Application rejected. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 273 or 1918. 
June 1, 1913. 

Fresent:—Mr. Justice Walsh. 
JAGANNATH— APPLIOANT 
versus 
EMPEROR—Opposits Party. 

U. P. Municipalities Act (I of 1900), ss. 87, 128— Pump, 

erection of —Proceedings under s. 87, legality of. 

Proceedings against a person, who erects a pump 
in a public street, brought under section 87 of the 
U. P Manicipalities Act, 1900, are wholly miscon- 
ceived. [p. 527, col. 1] 

Semble—-A Municipality under section 128 of the 
Municipalities Act can make rules for the control 
and management of the streets vested in it under 
section 55, and anybody who erects a pump or refuses 
to remove a pump which is maintained in breach of 
one or other of such rules is liable to penalty under 
section 147, [p. 527, col. 1.] 

Any member of the public, who either resides in 
the street or uses the street, can bring an action in a 
Civil Court for the removal of such pump by 
saying that his user of the public way as a 
member of the public is prejudiced by such pump, [p. 
527, col. 1.] 

Whether or nota pump isa building is a questiou 
of fact. [p. 527, col. 1.] : 

Mr. Nihal Chand, for the Applicant. 

Mr Malcolmson, for the Crown. 

JUDGMENT.—In this case the applicant 
has erected a pump and a chabutra connected 
therewith in what must be taken ta be for the 
purposes of this case clearly established as a 
public way and street within the “meaning of 
the Municipalities Act. He has erected it 
outside the house of one Ghasi Ram and, it 
is suggested, has erected it as a sort of connter- 
blast to the door which that person had ob- 
tained permission to open into the street from 
the Municipal authority. 

Now it is quite clear that if this is a street, 
neither the applicant nor any other private 
individual can erect a pump upon it for his 
own or even for public purposes without per- 
mission of the Municipal authority and in the 
order I am compelled to make, having regard 
to the terms of the Statute under which this 
proceeding has unfortunately been brought, I 
desire to make it quite clear that nothing in 
this case must be taken to qualify or dis- 
courage the exercise by the Municipal author- 
ity of their undoubted right to prevent such 
an encroachment upon the public highway; 
but the applicant has been charged, con- 
victed, and fined under section 87 (5) of the 
Municipalities Act, I of 1900, read with sec- 
tion 147 of that Act, that is to say, the 


` 
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Municipality issued a notice against him 
requiring him to remove the pump, being a 
building erected by him without their sanc- 
tion and in contravention of the provisions of 
section 87. Now it is quite clear that whe- 
ther or not a pump is a building, as to which 
I say nothing except that it isa question of 
fact, and it is conceivable that an elaborate 
pump might be erected under such circum- 
stances as to come within the description of 
a building, the pump in question is not a 
building within the meaning of section 87 or 
of anything contemplated: by that section. 
That section clearly deals with new buildings 
of the nature of dwelling-houses, sheds, or 
other constructions. intended for residence or 
occupation and intended to be erected by a 
person either upon his own land or upon 
some land in respect of which he has a right 
to set up such erection. It follows, therefore, 
that proceedings against a person who erects 
a pump in a public street brought under this 
section are wholly misconceived. 


There are various ways in which the mis- 
chief complained of in this case may be dealt 
with. The Municipality under section 128 
of the Municipalities Act can make rules for 
the control and management of the streets 
vested in it under section 55, and anybody 
who erected a pump or refused to remove a 
pump which is maintained in breach of one 
or other of such rules would be liable to 
penalty under section 147. 

Secondly, Ghasi Ram or any other member 
of the public who either resides there or 
uses the street, could bring an action in a 
Civil Court for the removal of the pump by 
‘saying that his user of the publie way asa 
member of the public was prejudiced by such 
pump. 

This order, however, must be set aside. 
The fine, if paid, mast be refunded to the 
applicant. 

Order set aside. 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 344 or 1916. 
May 18, 1916. 

Present:—Mr Justice Walsh. 
GOKUL SINGH AND otHers—APPELLANTS 
VETSUS 
EMPEROR— Opposite PARTY, 

ELvidence—Tortuve resorted to to extract evidence 
-—Evidence, value of—Police officers, duty of. 

Evidence obtained by torturing the deponent has 
no value. [p. 528, col. 1.) 

The conduct of Police officers guilty of such prac- 
tices condemned. [p. 528, col. 1.] 

Criminal appeal against the order of the 
Sessions Jndge, Moradabad, dated the Sth 
April 1916. í 


Mr. Alston, for the Appellant. 
Mr. Sital Prasada Ghosh, 
Pleader, for the Crown. 


JUDGMENT. — This is a very grave case 
of brutal, unjustifiable and determined as- 
sault, by persons in authority whose duty, 
as the Judge has rightly pointed out, it is to 
afford protection to the person and the pro- 
perty of the public, committed presumably in 
the nameofthe law upon an unprotected 
and apparently defenceless cultivator of 
feeble constitution. Nothing could be said, 
and Mr. Alston has rightly refrained from 
attempting to say one word, in mitigation of 
their conduct; which has been established by 
clear evidence and their own admission. The 
circumstances are that the principal accused 
Gokul Singh, a young constable of 28 years 
with 11 years’ experience in the force and 
whose record has presumably been a good one, 
went to a village with a view to investig..ting 
a theft and in particular to obtain, if he could, 
information from the deceased man who was 
supposed to know something about it. The 
deceased denied all knowledge of the matter. 
It isfcund that the constable Goknl Singh 
directed his two subordinates, who were 
village chaukzdars and who are also two of 
the convicted in this case, to inflict punish- 
ment upon the deceased. The Sessions Judge 
holds that it was done with a view to extract- 
ing information from the deceased, which 
the Police believed he was able to give. 
Gokul Singh, the constable chiefly concerned, 
says that it was done for insolence, although 
he does not say what the insolence was. I 
do not think it matters much. The effect 
upon the public mind is just the game in 


Government 


528 

EMPEROR V. GOKUL SINGH, 
either case; for in my view this punishment 
was inflicted because the Police had failed 
in their effort, not without hope, that the 
deceased would repent and give them what 
they wanted. It is difficult to select language 
apt to describe one’s detestation of such 
methods of obtaining evidence. It defeats its 
own ends, Evidence so obtained has no value; 
but its effect is likely to spread far beyond 
the particular persons immediately concerned 
in an incident of that kind. Such conduct, 
unchecked and left unpunished with some 
severity when discovered, is certain, as cer- 
tain as human affairs can be, to create in the 
minds of ignorant and timid villagers a dis- 
position to volunteer evidence which, whether 
true or untrue, leads te the complaint con- 
stantly re-iterated of the amount of perjury 
which exists even on the side of the proseca- 
tion in this country in criminal cases and 
creates a spirit of distrust in the very body of 
men to whom the publie ought to look with 
absolute confidence, at any rate, for honest 
dealings and straightforwardness, if not 
success, in their efforts to deal with crime. 
I, therefore, say that conduct of this kind 
cannot be too severely condemned, and when 
it has directly or indirectly produced the 
death of an apparently innocent, law-abiding 
and anoffending villager, one is not surprised 
to find the Judge visiting if with severe 
term ofimprisonment. There is one further 
feature in the case to which I feel bound 
to allude before I come to -the question I 
have io decide, and which leaves an unpleasant 
feeling behind. The injuries in this case 
were not safficient to cause death. Although 
the constitution of the deceased was apparent- 
Jy feeble, that in itself combined with the 
injuries was apparently not sufficient. It 
looks as though a poisonous drug had been 
administered. The medical evidence points 
in that direction. The Judge below was of 
that opinion and I agree with it. The deceas- 
ed after receiving the flogging was in the 
custody of the Police for several hours, until 
unconsciousness supervened which was follow- 
ed by death. An abnormal quantity of opium 
recently taken was discovered in his stomach. 
It is difficult to see how it got there, ifit was 
not administered by somebody while the 
deceased was in the custody of the Police. 
These accused may consider themselves for- 
tunate that they were not charged with caus- 
ing the death of this unfortunate man. If 
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the positions had been reversed, I incline 
to think that they would have been charged 
with causing the death. Itis perfectly true 
that before matters became serious, or there 
was anything to indicate that the deceased 
was likely to be seriously ill, the principal 
accused Gokul Singh had left, I dismiss from 
my mind altogether, so far as its bearings 
upon the punishment are concerned, the 
suspicion which remains as to the administras 
tion of opium. I take into aceount on 
behalf of the two young men the fact that 
they were apparently only carrying out the 
orders or at least following the example of 
their superior, although it is pitiable to note 
that in dealing with the matter when it be- 
came the subject of a criminal charge, each 
in that cowardly fashion, so characteristie of 
bullies, tried to shift his responsibility on to 
the other. As to the gravity of the offence 
and the necessity of serious example being 
made, I recognise that what was done was 
done by these men in the heat of human 
passion. Disappointed, irritated and annoyed 
atthe failure of their mission, they did 
what they could not possibly have done if they 
had not occupied the position of anthority 
which they did. One cannot but feel par- 
ticularly in the case of Gokul Singh thatif his 
mind was not the originator of the idea, 
such occurrence would be impossible, if it did 
not exist to his knowledge, I will not say as 
a practice, but as an oceurrence from time to 
time in the force to which he belongs. It is 
for that reason that I regard this caseas one 
of serions public example. On the other 
hand, these accused will lose all chance of 
re-employment in the force which has passed 
from them for ever. They will lose their 
pensions and will come out from prison, so far 
as the Police force is concerned, as disgraced 
men. I take that into account, and after 
considering all the circumstances and not 
desiring to discount in the slightest dégree 
the grave view which the Judge below took of 
this offence, I think justice will be done by 
reducing the sentence in the case of Gokul 
Singh to three years’ rigorous imprisonment 
and in the case of his two subordinates to 
nine months each. The convictions are 
affirmed and the sentences are reduced, as 
stated above, to take effect from the date 
of their conviction in the Court below. 
Convictions afirmed; Sentences reduced, 
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PUNJAB CHIEF COURT. 
Ssconp Civit Arrear No. 1071 or 1913. 
May 9, 1916. 

Present:—Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 

Tue PUNJAB SINDH BANK, Lin., 
LYALLPUR—FGLAINTIFF—ÅPPELLANT 
versus 
RAM KISHEN AND orners—Deranpants— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLVII, v. 1 
—Review, application jor, maintainability of, when 
Appellate Court seised of case—Review application, 
pendency of, if bars Appellate Court from hearing appeal 
—Second appeal—Discretion, interference  with— 
Costs, award of. 

Where an Appellate Court is seised of a case, 
und is empowered by law to grant the relief claimed 
by an applicant, the latter shonld have recourse to 
_ the Appellate Court and not to the Original 

Court. [p 530, col. 1.] 

Therefore, where a party to an appeal can present 
his case to the Court of Appeal by way of cross-objec- 
tion or otherwise, an application for review to the 
original Court is incompetent and cannot be main- 
tained, [p. 580, col. 1.] 

. The pendency of an application for review in the 
riginal Court does not preclude the Appellate Court 
rom hearing the appeal and if the Appellate Court 
in its discretionary power refuses to entertain an 
application for extending time for filing cross- 
objections, the Chief Court on second appeal will 
. not interfere without adequate reason. [p. 530, col. 1.] 

There is nothing unreasonable or contrary to law 
in awarding full costs toa successful co-defendant. 
[p. £30, col. 2.] ka | 

Second appeal from the decree of the 
Additional Divisional Judge. Shahpur Divi- 
sion, at Lyallpur, dated the 8th April 1913, 
varying that of the District Judge, Lyallpur, 
dated the 9th November 1912. . 

Bhagat Govind Das, for the Appellant. 

Rai Sahib Lala Moti Sagar and Mehta 
Bahadar Chand, for the Respondents. 


JUDGMENT, 

Swani Lat, J.—The relevant facts of this 
case are simple and may be stated in a 
few words. Three actions were brought by 
three Banks separately against the firm of 
Devi Ditta Mal-Chokha Ram; and as the 
pleadings and issues were common, the 
District Judge tried all the suits together, 
and decreed them against four defendants, 
but bolding that the remaining three defend- 
ants, namely, Ram Kishen, Shankar Das 
and Haidar Khan, were not partners in the 
firm, he dismissed the suits with costs against 
these defendants. The learned Judge, how- 
ever, allowed only one-third of the costs to 
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each of the successful.defendants in each 
case. It appears that one Bank then 
adjusted its dispute privately with the defend- 
ants, and against the remaining two Banks, 
namely, the Punjab Sindh Bank, Limited, 
and the Punjab National Bank, Limited, Ram 
Kishen appealed to the Divisional Court 
claiming full costs in each case. The notices 
of the appeals were served on the Banks 
on the 5th February 1913, and on the succeed- 
ing day they applied to the Court of first 
instance for review of its judgment on the 
ground of the discovery of new and important 
evidence, which would make the defendants 
Ram Kishen and Shankar Das liable as 
partners. The applications for review 
remained pending in the Court of first 
instance; and when the appeals came up for 
final decision oa the &th April 1913 the 
learned Divisional Judge was asked to adjourn 
the hearing pending the decision of the 
review applications, and upon his refusal to 
grant the prayer he was requested to extend 
the period for filing cross-objections against 
the decree of the Court of first instance. To 
this request also he declined to accede, and 
after accepting the appeal of Ram Kishen as 
regards costs he passed a fresh decree modify- 
ing the terms of the original decree. 


The two Banks have preferred second 
appeals to this Court from the decision of the 
Divisional Judge, and have also filed applica- 
tions for revision against the order sub- 
sequently passed by the District Judge 
returning the petitions for review. Now it 
seems to us clear that the decree of the 
District Judge had merged in that of the 
Divisional Judge, and that the former had 
consequently no jurisdiction to adjudicate 
upon the applications for review, the grant 
of which would have had the effect of 
modifying the decree of the Appellate Court. 
This proposition of law is not disputed by the 
learned Counsel for the petitioners. The 
order passed by the District Judge is fully . 
justified by the circumstances existing at 
that time and the applications for revision 
must, therefore, be dismissed. 

Coming now to the appeals, we observe 
that Order XLVII, rale 1, sub-rule (2), lays 
down that a party, who is not appealing from 
a decree, may apply for a review of judgment, 
notwithstanding the pendency of an appeal 
by some other party, except where the 
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ground of such appeal is common to the 
applicant and the appellant, or when, being 
respondent, he can present to the Appellate 
Court the case, on which he applies for the 
review. Now, it is perfectly plain that the 
ground of appeal preferred by Ram Kishen 
was not common tohim and the applicants 
for review, and it is a question whether the 
applicants, as respondents, could present to 
the Appellate Court the case on which they 
applied for review. Jf they could present the 
same case to the Court of Appeal by way of 
cross-objections or otherwise, it is manifest 
that the applications for review were incom- 
petent and could not be made. The principle 
of Jaw, upon which the sub-rule is based, is 
to the effect that when an Appellate Court is 
seised of the case, and is empowered by law 
to grant the relief claimed by the applicant, 
the latter should have recourse to the 
Appellate Court, and not to the Subordinate 
Court, 

We consider it, however, unnecessary to 
determine the question whether the Banks 
as respondents could present to the Appellate 
Court the case containedin the applications 
for review; because we are of opinion that, 
even if the applications for review could be 
made on the 6th February 1913, the Divisional 
Judge was not bound either to postpone the 
hearing of the appeals pending in his Court, 
or to extend the period prescribed for filing 
cross-objections. No donbt the judgment in 
Ramanadhan Chetti v. Narayanan Chetty (1), 
cited by him in support of the view that the 
pendency of the appeal operated asa bar to 
the entertainment of the review applications, 
has been overruled by a Full Bench in Chenna 
Reddi v. Pedda Obi Reddi (2), but it seems to 
us that the pendency of applications for 
review in the original Court cculd not 
preclude the Appellate Court from hearing 
the appeals. 

It was discretionary with the Divisional 
Judge to grant or refuse the prayer of the 
Banks, and we see no adequate reason for 
interfering, on second appeal, with his order 
refusing to exercise his discretion, The 
appellants before us were fully aware of the 
pendency of Ram Kishen’s appeals and 


(1) 27 M. 602. 
(2) 2 Ind. Cas. 802; 32 M. 416; 6 M. L. T. 136 
(F. B.); 19 M. L. J. 888. ; 
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could file cross-objections within thirty days 
from 5th February 1918, the date on which 
they were served with the notices of the 
appeals. But they did not choose to avail 
themselves of that remedy and confined 
themselves to the applications for review, 
which have now proved ineffectual. In these 
circumstances it cannot be seriously argued 
that the Divisional Judge was wrong in 
refusing to extend time for filing objections 
which were not even before him at that 
time. 

Having refused to adjourn the hearing, the 
learned Judge proceeded to final judgment, 
and neither in that judgment, nor in the 
decree which followed upon it, is there any 
error of law or procedure, which would 
warrant the exercise of our jurisdiction as & 
Court of Second Appeal. The order awarding 
full ccsts in each suit proceeds upon reason- 
able grounds, and does not infringe any 
principle of law applicable to such cases. 

Accordingly we decline to interfere, and 
dismiss the appeal with costs. 7 


Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
MiISCELI,ANEOUS APPLICATION No. 215 or 1915. 
January 26, 1916. . 
Present: — Mr. Pratt, J. O. 
PRAGJI KALA—PLAINTIFE 
versus 
ASSA JALAL-— DEFENDANT. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 90 
—“Entitled to share in rateable distribution,” “whose 
interests are affected by the sale”, meaning of —“Setting 
aside an execution sale,” right of insolvent judgment- 
debtor to apply for—Conspiracu of auction-purchaser 
with other bidders to put down price, whether 
sufficient ground for setting aside sale. 

A judgment-debtor who has been adjudged an 
insolvent and whose property has been vested in 
an Official Receiver, has no interest to apply for 
setting aside an execution sale of his property 
under Order XXI, rule 90, Civil Procedure Code. [p. 
531, col. 1.) 

An allegation that the bidders ata Court auction 
conspired with the auction-purchaser to put down the 
price, is no ground for setting aside the sale, [p. 
680, col, 1.] 
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- Mahomed Mira Ravuthar v. Savvasi Vijaya Raghu- 
madha Gopalar, 28 M. 227; 27 I. A. 17; 4 C. W. N. 228; 
10 M. L, J. 1; 2 Bom. L., R. 640;7 Sar. P. C. J. §61, 
referred to. 

The words “entitled to skare in rateable distribu- 
tion of assets” in rule 90 of Order KAT, Civil Pro- 
cedure Code, refer to decree-holders who are entitled 
to a rateable distribution under section 73 of the 
Code. The right to receive dividend before the 
Official Receiver is not contemplated by the rule. {p. 
581, col. 2.) 

Tho words “whose interests are affected by the 
sale” in the same rule, refer to existing interests 
in the property sold and not to the claims of alleged 
creditors. [p. 631, col. 2.] 

Kathiresan Chettiar v. Ramasawamy Chettiar, 26 Ind, 
Cas. 93; 27 M. L. J. 802; (1914) M. W. N. 873, referred 
to. 

Miscellanecus Application in Suit No. "393 
of 1914. 

Mr, Rupchand Bilaram, for the Plaintiff. 

Mr. Lalchand Hassomal, for the Defendant. 

Mr. Kimatrai Bhojraj, for the Creditors. 

JUDGMENT.—These are two applications 
under Order XXI, rule 90, to set aside a 
sale of land belonging to the judgment- 
debtor Assa Jalal. 

A preliminary objection has been raised 
that neither application is maintainable and 
that objection disposes of them both. The 
first application is that of the judgment- 
debtor Assa Jalal himself. On the lith 
Ogtober he fled a petition to be adjudged 
insolvent. On the 25th October the sale 
was held. On the 2nd November he made 
this application to set aside -the sale. On 
the 3rd November he was adjudged insol- 

‚vent. The adjudication order related back 
to the llth October, so that on the 2nd 
November when the application was made the 
judgment-debtor was divested of all his in- 
terest in the property sold. Perhaps the 
Official Receiver might have applied for per- 
mission to continue the application under 
Order XXII, rule 10, but no such application 
has been made by the Receiver. It is not 
likely that the Official Receiver will apply, for 
the application specifies no material irregu- 
larity and the allegation that the bidders 
conspired with the: auction-purchaser to put 
down the price is no ground for setting aside 
the sale, Mahomed Mira Ravuthar v. Savvast 
Vijaya Raghwnadha Gopalar (1). It is not 
necessary, therefore, to postpone disposal of 
the petition for the benefit of the Official 
Receiver. 


(1) 23 M. 227; 27 I. A. 17; 4 4.0. w 
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The other application is by certain eredi- 
tors of the judgment-debtor. One of them 
has a decree, but it is admitted, that he is 
not entitled to rateable distribution as he had 
not made an execution application before 
receipt of assets by the Court. Mr. Kimatrai 
nevertheless contends that all the creditors 
interested are affected because the sale 
reduces the fund available to pay them 
dividends on the insolvency and that they 
are also persons entitled, to a share in 
rateable distribution; as they will prove 
their debts and get a share of the assets 
available for distribution by the Receiver. 
Neither contention is admissible. The 
words in rule 90 “entitled“to'a share 
in a rateable distribution of assets” refer to 
decree-holders who are entitled to a 
rateable distribution under section 78 
of the Civil Procedure Code. The right 
to dividend before the Official Receiver is 
not contemplated by the rule. It is a 
right contingent on proof of debt before 
the Official Receiver and was not established 
at the time of the application. 

Again the words in rule 90 “whose 
interests are affected by the sale” refer 
to existing interests in the property sold. 
It would be absurd to extend the phrase 
to the claims of creditors, for that would 
involve (1) the proof of claim in the execu» 
tion proceedings and (2) a constriction 
which would make the words “the decree- 
holder or any person entitled to share in 
a rateable distribution of assets’ redundant. 
This has been well pointed out by the 
Madras High Court in the case of Kathiresan 
Chettiar v. Ramasawmy Chettiar (2). 


I, therefore, dismiss both applications 


with costs. 


Application dismissed. 


(2) 26 Ind. Cas. 93; 27 M. L, J. 802; (1914) M. W. 
N. 871. 
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PUNJAB CHIEF COURT. 

Seconp Civiu Appear No. 786 or 1910. 

December 17, 1915. < 
Present:—Sir Donald Johnstone, Kr., Chief 

Judge, and Mr; Justice Rattigan. 
Musammat BAKHTAW ARI—DEFENDANT— 
APPELLANT 
versus 
SHIBBAN LAL AND oruers—Prarnrives— 
RESPONDENTS. 

Punjab Alienation of Land Act (XIII of 1900), s. 9 
(3)--Reference to Deputy, Commissioner—Civil Courts, 
whether can inter, fere ofterwards—Jurisdiction, 

A Civil Court is functus officio and has no further 
jurisdiction in a case after it has made a reference 
to the Deputy Commissioner under section 9 (3) of 
the Punjab Alienation of Land Act, for such action as 
he might think fit, and after the Deputy Commissioner 
has taken such action. “ 

Second appeal from the decree of the 
Divisional Judge, Ambala Division, dated the 
9th April 1910. 

Rai Sahib Lala Motz Sagar, for the Appellant. 

Mr. Sundar Das, for the Respondents. 

JUDGMENT. 

Rarrican, J—By our order dated 3rd 
February 1914“, we held that the mortgage 
in favour of plaintiffs still subsisted and was 
not open to objection on the ground of failure 
of consideration or absence of necessity, and 
we referred the case to the Deputy Com- 
missioner under section 9 (3) of the Punjab 
Land Alienation Act, 1900, for such action 
as he might think $t to take. We further 
added that in the event of the Deputy 
Commissioner deciding to take no action 
under section 9 of the Act, the record 
should be returned to this Court for further 
orders, 

It appears that the Deputy Commissioner 
did take action under section 9 of the Act 
and offered the mortgagees a lease of half 
the land mortgaged for a period of six years 
but that the mortgagees were not willing to 
accept the terms offered to them. Mr. Sundar 
Das states that the mortgagees did not under- 
stand their position or the Deputy Com- 
missioner’s proposal, but be that as it may, 
we are, as matters stand, functi officio and 
have no further jurisdiction in the case. The 
mortgagees may have a right of appeal under 
section 19 of the Act from the order of 
the Deputy Commissioner. to the proper 
Revenue Authority, but that again is a 





*See Bakhtawart v. Shibban Lal, 18 Ind. Cus, 621.— . 
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matter upon which we can give no opinion. 
The record has been returned to us under 
a mistake and we accordingly direct that it 
be sent back to the Deputy Commissioner 
with a copy of our present order. 

As neither party appears to be responsible 
for this further reference to this Court, we 
leave them to bear their own costs of the 
present hearing. 

Record sent back. 


PATNA HIGH COURT. 
Seconp Civin APPEAL No, 491 or 1912. 
April 7, 1916. 

Present—Sir Edwar] Chamier, Krt., Chief 
Justice, and Mr. Justice Jwala Prasad. 
BALLI SINGH AND orgers— 
` Derenpants—~APPELLANTS 
versus 
BINDESWARI TEWARI an> orgers— 
PLALNTIFFS— RESPONDENTS. 

Mortyage—Mertgagee purchasing property in execu- 
tion of mortgage decree--Purchaser of property sold for 
arrears of revenue—Suit for possession by mortgagee- 
purchaser — Decree, nature of, to be given. 

A mortgagee purchased the mortgaged property 
in execution of the decree upon his mortgage. Jn 
the meantime the property had been sold off for 
arrears of revenue. The mortgagee-purchaser sued 
the purchaser at the revenue sale for possession: 

Held, that the plaintiff was not entitled to posses- 
sion, but was entitled to put the property to sale 
if the defendant did not redeem him within the 
specified period. [p. 534, col. 1.] 

Second appeal from a decision of the 
District Judge, Shababad, dated the Ist 
November 1911, modifying that of the 
Subordinate Judge, Arrah, dated the 28th 
June 1910. 

Mr. Pravash Chandra Mitter (with him 
Mr. Susil Madhab Mullick), for the Appel- 
lant. 

Mr. Chandra Sekhar Prasad Singh, for 
the Respondents. : 


JUDGMENT.—It is necessary in this 
appeal to state a few facts in order to 
make clear the question which we have 
to decide. In February 1900 the. ancestor 
of the two ladies, impleaded in tbe 
present suit as defendants Nos. 1 and 2, 
mortgaged to the plaintiff, Bindeswari 
Tewari, a 2-annas share in Mauza Pepra, 
a 2-annas §-pies share in Mauza Jalalpur, a 
2-anuas 8-pies share in Mauza Inglish and a 
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garden in Arrah. The plaintiff brought 
a suit against the two ladies upon the 
mortgage and obtained a decree, in execution 
of which he purchased the mortgaged 
property and obtained formal delivery of 
possession in 1906, but in the meantime 
the mortgaged property, except the garden 
at Arrah, had been sold for arrears of 
revenue and had been purchased by 
defendants Nos. 3 tol2, The present suit 
was instituted in November 1907. The 
plaintiff's case was that the revenue sale 

had been procured by frand and was 
` null and void as against him. That 
point has been held against him and no 
question now arises as to it. The revenue 
sale must be taken to have transferred 
the property to defendants Nos.3 to 12. 

The plaintiff further contended that if the 
revenue sale was valid, defendants Nos. 3 
to 12 had purchased the shares in the 
villages subject to the plaintiff's mortgage. 
It is conceded on all hands that in the 
circumstances the purchase at the revenue 
sale was subject to the plaintiff’s mortgage. 
The plaintiff claimed in bis 
possession of the shares in the three 
villages as against the purchasers at the 
revenue sale. Plaintiff compromised with 
the defendants other than Nos. 3, 6 and 
9, and has obtained a decree against them 
which cannot now be questioned. Defendant 
No. 6 in the course of the suit transferred 
all his interest to defendant No. 9, so that 
we are concerned now only with the 
plaintiff and defendants Nos. 3and 9. Jt 
appears that at the revenue sale a much 
larger share in each of the villages was 
put up to auction than was covered by 
the mortgage. It is unnecessary to go 
into all the details. It is sufficient to 
state with regard to the purchase that 
defendant No. 3 purchased a 3-pies 15- 
krants share in  Pepra subject to the 
plaintiff’s mortgage, and defendant No. 9 
has become the proprietor of a 9-pies 
share in Pepra and l-anna share in 
Jalalpur subject to the plaintiff's mortgage. 
The two defendants with whom we are 
now concerned conceded in this Court at 
all events that the property was 
for its proportionate share of the amount 
due on the mortgage. The amount 
chargeable against the shares of these two 
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defendants was ascertained by the first 
Court and tbe calcnlation must be taken 
to be correct. The only alteration made 
in the first Court’s decree by the lower 
Appellate Court was the addition of inter- 
est to the amounts found chargeable 
against the different shares. Both Courts 
helow have given the plaintiff a decree 
for possession in case the defendants fail 
to pay within six months their proportion 
of the sum due on the mortgage. In 
second appeal it is contended that the 
plaintiff is not entitled to a decree for 
possession, but is only entitled to a decree 
for sale of the property in case the 
defendants do not redeem the property 
purchased by them by payment of their 
proportionate amount of the mortgage 
money. Cn behalf of the plaintiff- 
respondent it is vigorously contended that 
in a case of this kind the plaintiff is 
entitled to a decree for khas possession, 
and we were referred to a number of 
cases on the subject. In all the cases 
referred to, it will be found that the 
person occupying the position of the 
plaintiff in the present suit was entitled 
to possession of the mortgaged property 
at the date of the suit. I take a common 
instance. A makes a simple mortgage 
in favonr of B and subsequently a 
similar mortgage in favour;of C. B sues 
A on the mortgage without impléading 
C. He obtainsa decree, brings the property 
to sale and purchases it himself. By that 
purchase he acquires the right to possession 
of the mortgaged property which up to 
that time had been enjoyed by the 
mortgagor. O, not haying been made a 
party to the suit brought by B, had no 


opportunity of redeeming B, and ina 
subsequent suit brought by B to enforce 
possession of the property, C must be 


given an opportunity of redeeming B, but 
if he faile to redeem, B will have a 
decree for possession of the property, not 
for sale of theproperty. The reason why 
he gets a decree for possession of property 
is that at the date ofthe suit he was 
entitled to possession of the property 
against all the world, In the present 
case the suit brought by the plaintiff on 
his mortgage was brought against the 
original mortgagors, but the interest of 
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the original mortgagors in the villages with 
which we are now concerned had at that 


time- passed, at the revenue sale to 
defendants Nos. 3 to 12, so that the 
purchase at the execution sale of the 


rights of the mortgagor did not give the 
present plaintiff a right to possession of 
the property against the purchasers at 
the, revenue sale. Consequently, if 
defendants Nos. 3 and 9 fail to redeem, 
- the plaintiff is not entitled to ‘a decree 
for possession, but he is entitled to the 
ordinary remedy of a mortgagee, namely, 
to have the mortgaged property put up for 
sale. The result is that the appeal must 
be allowed in part and the decree of the 
lower Appellate Court varying the 
decree of the first Court must itself be 
varied. The suit will stand decreed against 
defendants Nos. 3 and 9 with proportionate 
costs in the way indicated in the Subordinate 
Judge’s judgment as modified by the 
judgment of the District Judge, that is, 
defendant No. 3 shall pay “to the plaintiff 
Rs. 152 with interest at the rate. of 6 
per cent. per annum from the date of the 
Subordinate Judge’s decree up to the date 
of payment, in order to redeem his 3-pies 
15-krants share in Pepra and his 5-pies 
share in Jalalpur. If the amount is not 
paid within six months from this date, the 
two shares just mentioned will be sold. 
Similarly defendant No. 9 shall pay 
Rs. 394-3-0 with interest thereon at the rate 
of 6 per cent. per annum from the date of the 
Subordinate Judge’s decree to the date of 
payment, in order to -redeem his 9-pies 
share in Pepra and his l-anna share in Jalal. 
pur. If he fails to pay the amount within 
six months from this date, the shares just 
mentioned will be put up forsale. The 
ordinary decree nisi for sale will be prepared. 
There will be no order’ as to costs in this 
appeal. ` 

: Decree varied. 
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“PUNJAB CHIEF COURT. 
SECOND Crviz Arrear No. 901 or 1913. 
May 3, 1916. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 

RAM CHAND— PGAINTIFF— APPALLANI 
VErSUS 

ALI AKBAR— DEFENDANT — RESPONDENT., 

Custom—Necessity—-Mortoage, suit on—Proof of 
necessity after 80 years— Part of consideration money 
shown to be for necessity—Mortgagee entitled to hold 
land as security—Adjournment of case on payment of 
costs—Non-payment, effect of. 

Where in a suit by a mortgagee for possession of 
the mortgaged land, the plea of want of legal 
necessity was raised but it appeared that a fair pro- 
portion of the amount was for such necessity: 

Held, (1) that the plaintiff could not be expected 
to prove details of transactions some thirty years old, 
specially when the mortgage was registered and the 
mortgagor was literate; [p. 535, col. L] 

(2) that he was at any rate entitled to bold the 
land as security for such amount as he had shown to 
be for valid necessity. [p. 535, col. 1.] 

Whena suit is adjourned on payment of costs and 
such costs are not paid, the suit is liable to be 
dismissed. [p. 534, col. 2.] 

Second appeal from the decree of the 
Divisional Judge, Sialkot Division, dated the 
18th January 1913, reversing that of the 
Munsif, 2nd class, Raya, District Sialkot, 
dated 19th February 1911. 

Mr. Nihal Chand Meli for the Appellant. 

Mr. Badr ud-Din Eureshi, for the Respond- 


ent. 


JUDGMENT.— By two deeds, one for 
Rs. 800, the other for Rs. 1,800, defendants’ 
father in 1887 mortgaged certain land to 
plaintiff's father. Plaintiff’s father in 1900, 
by a suit, which terminated in this Court, ob- 
tained possession of the mortgaged area, but 
shortly after was dispossessed once more of 
the area now in dispute, which isa little Jess 
than tbe one half of the area mortgaged. 


In the 1900 litigation the only pleaadvanced 
by the defendants’ father was that the whole 
of the consideration had not passed, but it 
was decided that Rs. 1,975 had passed, t.e., 
the whole of Rs. 2,100 Jess an item of Ra, 125, 


The defendants in this case at first made no 
mention of want of necessity and contended 
merely that plaintiff had never secured 
possession in 1900. 

It was only after the lapse of some nine 
months that they entered the plea of necessity, 
but they failed to pay the costs as ordered by 
the first Court, which very properly decreed 


er 
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the suit, However the learned’ Divisional 
Judge on appeal remanded the case for i inquiry 
into necessity.’ | 

‘The Munsif reported that necessity for only 
Rs. 700 was established, and the Divisional 
J nudge expressed his concurrence in this view, 
yet strangely enough dismissed the suit, al- 


though plaintiff was clearly entitled to hold _ 


the land at any rate as security for Rs. 700 

After hearing Counsel’ for both sides, we 
find that this appeal must succeed. . 

We find ‘indéed no force in appellant’s con- 
tention that the plea of necessity could not be 
raised in this case, for defendants clearly could 
defend their possession by setting up the title 
_ which they have adverse to their father, but 
on the merits thé plea is a poor one. 

Defendants urge that they knew nothing of 
the ‘mortgages and consequently could bring 
no suit to challenge them but this is a plain 
falsehood, for the senior defendant defended 
the case in 1900 as his father’s attorney. 

Next we hold that the lower Appellate 
Court has applied wrong principles in deciding 
the case, Inasmuch as if expected plaintiff to 
prove details of transactions some thirty years 
old. Such a course merely invites perjury. 
The plaintiff is an employee and is not 
etigaged in his father’s business. The mort- 
gages are registered documents, the mortgagor 
was literate andan ala lambardar and the 
worst that has been said of him is thathe in- 
dulged in opium, which is not necessarily a 
worse habit than tobacco smoking. 

Bonds and prior mortgages making up the 
mortgage amount less Rs 125 have been pro- 
duced and more than this could not be reason- 
ably expected. Finally the defendants pleaded 
want of necessity by a mere afterthought. 

In these circumstances we find that necessity 
for Rs. 1,975 is established... 

We accept the appeal and decree for plaint- 
iff, but allow him no costs to mark our dis- 
approval of his great delay. 

Parties ` shall bear their 
throughout. 


own costs 


’ Appeal accepted, 


e 
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PATNA HIGH COURT. 
Ssconp Civiu APPRAL No. 3792 or 1914, 
April 7, 1916. 

Present: :—Mr. Ji ustice Mullick. 
Maharaja KESHO PRASAD SINHA 
BAHADUR—Putaintipe—APPELLANT 
Versus 
LALJI RAY—Devenvantr—Respondent, 


Rent.decree—Court, power of, to specifiy manner of 
execution—Landlord, vight of, to choose manner of 
execution—Equity. 

It is not competent to a Court to direct in what 
manner a landlord shall execute his decree for 
rent and he cannot be compelled to proceed first 
against the holding and then against the person of 
the tenant. [p 536, col. 1.] 


Second appeal from the decision of the 
District Judge, Saran, dated the 27th August 
1914, confirming that of the Munsif, Chapra, 
dated the 30th April 1914. 

Mr. Krishna Sahat for Mr. Provash 
Chandra Mitter (with him Mr. Sustl Madhab 
Mullick), for the Appellant. 

Mr. Harnarayan Prasad, for the Respond- 
ent. 

JUDGMENT.—tThe plaintiff is the land- 
the defendant is the tenant. The 
Munsif found that the defendant was in 
possession of the holding and decreed the 
suit directing, however, that the landlord 
should proceed in execution first against 
the holding and then against the person 
of the tenant. On appeal the 
learned District Judge found that the 
landlord had dispossessed the defendant 
from the holding but, instead of dismissing 
the suit outright, he proceeded to affirm 
the decree of the Munsif. ' 

The plaintiff now appeals before me and 
urges that the direction restricting his 
right to proceed at his discretion, either 
against the holding or against the person 
of the tenant, is wrong. This contention 
must prevail. All the authorities in our 
Courts have laid down that it is not 
competent to a Court to direct in what 
manner the landlord shall execute his 
decree for rent and that he cannot be 
compelled to proceed first against the hold- 
ing and then against the person of the tenant. 

On the other side there is no authority 
whatever and the learned Vakil for the 
respondent relies on equity. He urges that 
as the tenant has been dispossessed by 
the landlord, it is only fair that the landlord 
should proceed against the holding first. 
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But if the tenant has been dispossessed 
by the landlord, then no decree for rent 
can be made against him at all and it 
was competent to the tenant to prefer an 
appeal against the whole decree. Not having 
appealed against the decree, which is a 
decree for rent to which section 65 of the 
Bengal Tenancy Act applies, the tenant 
cannot now say that we should restrict 
the operation of the decree in any particular 
way. Section 65 must take its course. 
The decree of the learned Judge below is 
set aside and it is directed that the suit 
be decreed with costs for the arrears of 
rent and cesses claimed, with 10 per cent. 
damages. The appeal is decreed with costs. 
i Appeal decreed. 





SIND JUDICIAL COMMISSIONERS 
COURT. 
MISCELLANEOUS Appiication No. 46 

or 1914, 

July 26, 1915. 

Present:—Mr. Crouch, A. J. ©. 
FIRM or DHANPATMAL DIWANCHAND 
— APPLICANTS 
VeTEUS 


FIRM or KISHINLAL INDRAJ— 


OPPONENTS. 

Arbitration Act (IX of 1899), ss. 4, 5, 19— 
“Submission”, meaning of—— Reference, one of parties 
to, filing suit regarding same subject-matter—Stay 
of proceedings unde: s. 19—Civil Procedure Code 
(Act V of 1908), s,151—Court, inherent power of, to 
stay proceedings—Procedure, where valid reference 
subsists between parties 

The definition of “submission” ir section 4 of the 
Arbitration Act covers both what is ordinarily termed 
an arbitration clause, and also what is commonly 
called a reference. [p. 546, col 2.] 

Sawyer, H. v. Louis Dreyfus & Co., 20 Ind. Cas. 504; 
7S. L. R. 1, referred to. 

Where one of the parties to a reference files a 
suit in respect of the same subject-matter, the proceed- 
ing in the suit cannot be stayed under section 19 of 
the Arbitration Act, but the Court has inherent power 
to Stay such proceedings ifit be necessary to do so 
for the ends of justice. The Court should either 
adjourn the trial of the suit until an award has been 
published, or insist on the plaintiff obtaining leave of 

the Court to revoke the reference. [p. 537, col. 1.] 


The authority delegated to an arbitrator cannot 
be revoked except by leave of the Court, and so 
long as it is not revoked he has power to make an 
award, and there would be no impropriety of 
conduct on his part in proceeding with the reference 
after suit filed, unless he has notice that there has 
been an application for leave to revoke the authority 
conferred on him to some Court_ competent to grant 
guch leave. [p. 537, cols. 1 & 2.) : 


- the matters 


Even where it appears desirable to have the matter 
tried in Court, the proper course would be not to 
ignore the arbitration and proceed forthwith with 
the suit, but to direct the defendant to take neces- 
sary steps to revoke his submission. [p. 587, col. 2.] 


Mr. Tolasing Khushalsing, for the Ap- 
plicants. i i 

Mr Isardas Oodharam, for the Opponents. 

JUDGMENT.—This is an application 
under section 19 of the Indian Arbitration 
Act and section 151, Civil Procedure Code, 
to stay proceedings in Suit No. 378 of 
1914. 

The firm of Kishinlal Indraj in January 
1914 instituted a suit in the Court of the 
District Judge, Hissar, against the firm of 
Dhanpatmal Dewanchand of Karachi. The 
suit was on a commission agency account: 
the plaintiffs claimed Rs. 1,800. 

On the 5th June 1914 the District 
Judge, Hissar, ruled that his Court had 
no jurisdiction to try the suit and directed 
that the plaint be returned for presentation 
in a Court of competent jurisdiction. 

On the 29th August 1914 the parties 
signed a reference to arbitration of all 
matters in dispute between them, including 
in dispute in the above-men- 
tioned suit. 

On the 4th September 1914 the firm of 
Kishinlal Indraj filed Snit No. 378 of 1914 
in this Court. The plaint which had been 
returned by the Hissar Court (which was 
in the vernacular) accompanied the English 
plaint tendered to this Court. 

Mr. Tolasing for the present applicant 
argues that section 19 of the Arbitration Act 
is applicable and suggests that in the judg- 
ment recorded in Sawyer, H. v. Louis Dreyfus 
& Co. (1), the definition of submission in 
section 4 of the Act had been ignored. 
This is not so The definition of “sub- 
mission” in section 4 covers both what is 
ordinarily termed an arbitration clause, and 
also what is commonly called a reference. 
The former is a contract to refer; the latter 
is delegaticn of authority to a ‘named 
arbitrator, and an agreement to be bourd 
by his award. The contract is not 
revocable unless there be special circumstances 
which make it voidable under the Contract 
Aci; but, until the passing of the Arbitra- 
tion Act, it could not be specifically enfore- 
ed. On the other hand the delegation of 


(1) 20 Ind, Cas. 504; 7 S. L. R. 1. 
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authority to the arbitrator could, until the 
passing of the Arbitration Act, be revoked. 
Section 19 provides machinery for indirectly 
compelling a recalcitrant party to an “arbitra- 
tion clause”, or other contract to refer, to 
fulfil his contract. Section 5 enables a party 
to apply to the Court for leaveto revoke 
the-authority conferred on the arbitrator. 
It may, quite fairly, be contended that 
the word “submission” both in section 5 
and in section 19 can, if necessary, be 
construed as either a contract to refer, or 
a reference; but where there has been a 
valid reference to a named arbitrator be- 
fore suit, section 19 is not the appropriate 
section under which the defendant: should 
seek stay of the snit; for, both historically 
and by the effect of the actual wording of the 
section, it is intended to afford means of 
indirectly compelling a reference where there 


has been ncne, and where the Court is 
satisfied that there is no sufficient cause 
why the matter should not be referred. 


But though section 19 of the Arbitration 
Act is not, in my opinion, intended to 
confer power on the Court to stay proceed- 
ings after a reference, the Court has in- 
herent power to stay proceedings if it be 
necessary for the ends of justice. 

Jn the present case, the Court has in- 
timation that the parties had prior to the 
institution of the suit referred all matters 
in dispute to an arbitration, that is to say, 
that the matters in dispute were already 
in issue before another tribunal, a tribanal 
to which the law gives full recognition. 
On such intimation this Court should either 
-adjourn the trial of the suit until an award 
has been published, or insist on the plaint- 
iff obtaining leave of the Court to revoke 
the reference. 


Mr. Isardas for the opponent states that 
the reference was signed by one only of 
the partners and that it is apprehended 
that the arbitrator will not act fairly. But, 
if’ this be the case, the proper course is to 
apply under section 5, Arbitration Act. 
At present I am treating the application as 
one made in the suit under section 151, Civil 
Procedure Ccde. So long as the authority 
delegated tothe arbitrator is not revoked, 
“and it cannot be revoked except by leave of 
the Court, he has powerto make an award, 
and as indicated in my judgment in Sawyer, H. 
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Louis Dreyfus & Oo, (1) there would, in my 
opinion, be no impropriety of conduct on the 
part of the arbitrator in proceeding with the 
reference after suit is filed, unless he has notice 
that there has been an application for 
leave to revoke the authority conferred on 
him to some Court competent to grant such 
leave. ‘There can-be no indecent competition 
between the two tribunals so long as the 
Court exercises towards the private tribunal 
that courtesy which section 10, Civil Pro- 
cedure Code, compels it to exercise towards: 
another Court. Where it appears desirable 
that the matters in dispute should be -tried 
in Court, the proper course is not to ignore 
the arbitrator and proceed forthwith with 
the suit, but to direct the defendant to take 
necessary steps to revoke his submission. 
Where an application under section 5 has 
been filed before a competent Court the 
arbitrator might, in my opinion, be guilty of 
improper conduct in proceeding with the 
reference so long asthe propristy of his 
doing so was still sub judice. 

The prcceedings in the suit will be stayed 
until the reference is disposed of. I make 
no order as to costs. 

Proceedings stayed. 





PUNJAB CHIEF COURT. 
Civit Reyiston Petition No 570 or 1915, 
December 17, 1915. . 
Present:—Mr Justice Rattigan, 
SOHAN LAL AND OTHERS— PLAINTIFFS ~ 
Petitioners 
versus 


PURAN SINGH— DEFENDANT — 


RESPONDENT. 

Contract Act (IX of 1872), s. 134- Original agree- 
ment void—Creditor withdrawing his claim against 
legal representatives of deceased principal—Surety, 
liability of. 

Where the original agreement is void, asin the 
case of a minor’s contract in India, the surety is liable 
as a principal debtor and is not discharged by the 
ereditor withdrawing his claim against the legal 
a naa ofthe deceased principal.  [p. 488, 
col, 2. 

The plaintif sued to recover asum of money 
alleged to be due from the ancestor of defendants Nos. 
1 to6 on a bahi account, defendant No. 7 being im. 
pleaded as a surety. All the defendants filed a joint 
written statement to the effect that the contract was 
void on account of the minority of the principal 
debtor at the time. Plaintiff then withdrew his 
claim against the legal representatives of the deceased 
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debtor (defendants Nos. 1 to 6) and elected to proceed 
against the surety only: 

Held, that the surety, having subscribed to 
the written statement filed by the defendants Nos. 
l to 6, must himself be taken to have urged the non- 
liability of the latter and that it was, therefore, with 
his implied assent that they were discharged from. 
liability. [p. 688, col, 2.] + 


Civil revision from the order of the Senior 
Subordinate Judge, Gurdaspur, dated the 
25th March 1916. 

` Mr. Nanak Chand, for the Petitioners. 
Mr. Daulat Ram, for the Respondent. 


JUDGMENT,—Plaintiff sued for recovery 
of a specified sum of money on the allegations 
that one Nathu was indebted to him to that 
extent on the basis of a bahi account; that 
Nathuhad died; that defendants Nos 1—6 were 
his legal representatives and that defendant 
No. 7, Puran Singh, bad stood surety for the 
due payment of the money. The seven de- 
fendants filed a joint written statement to 
the effect that Nathu at the time of- the 
contract was a minor; that his contract was 
void; that his legal representatives were not 
bound by his contract; that repayments had 
been made tc plaintif; and that Puran 
Singh had not stood surety for the payment 
of the money. During the pendency of the 
ease, the plaintiff withdrew his claim against 
the legal representatives of the deceased debtor 
and elected to proceed only against Puran Singh 
as surety. The Courts below have concurred 
in finding that Nathu was a minor at the 
time of the contract and in holding that as 
the plaintiff had by his conduct discharged 
the legal representatives of the principal 
debtor from liability, the surety was equally 
discharged under section `134 of the Indian 
Contract Act. The Munsif further held that 
inasmuch as the contract made by Nathu 
was void, he being a minor, the contract 
of the surety was equally void. Neither 
Court has given any definite finding as to 
whether Puran Singh did in fact undertake 
_ to stand surety, or as to fhe amount actually 
due to plaintiff. Plaintiff's suit having been 
dismissed, an application for revision has 
been filed- on his behalf and I have heard 
Counsel on both sides. 

Mr. Daulat Ram for Puran Singh did 
not contend before me that his client had 
not agreed to stand surety for the minor’s 
due performance of his contract; on the 
contrary, he argued on the assumption that 
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he had agreed to stand as such, but that 
he was released from liability on the grounds 
given in the judgments of the lower Courts, 
In my opinion those grounds are'unten- 
able. In the first place, Puran Singh who 


_ subscribed to the written statement filed by 


ape 


Nathn’s legal representatives, must himself 
be taken to have urged the non-liability of 
the latter, and it was, therefore; with his 
implied assent that they were discharged from 
liability. Andin the second place, to quote 
from Pollock and Mulla’s Indian Contract Act 
(page 378):* “Where the original agreement 
is void, asin the case of a minor’s contract 
in India, the surety is liable as a principal 
debtor, for in such a case the contract, of the 
so-called surety is not a collateral, but a 
principal, contract.” Puran Singh, then, in 
the present circumstances must be regarded 
as the principal debtor, and the fact that 
the plaintiff withdrew his claim against 
Nathu’s legal representatives (a claim which 
had no foundation in law as being based on 
a void contract) cannot affect Puran Singh’ 8 
liability to pay whatever amount is found 
due to plaintiff on the basis of the con- 
tract, 

l hold, therefore, that Puran Singh, į if he 
really stood surety for Nathu, would be liable 
to pay plaintiff whatever was legally due 
to the latter on the contract. But the ques- 
tions whether Puran Singh did consent to 
act as surety, and if so, what amount is dne 
to plaintiff on the contract, have not been, 
tried and determined by the Courts below 
and the case must accordingly be remanded 
for decision on the merits (Order XLI, rule 
23, Civil Procedure Code). 

I remand ‘it accordingly. 
the event. 


Costs will abide 


Petition allowed; Suit remanded. 


*This appears to be a mistake for p. 457 of Pollock 
and Mulla’s Indian Contract Act, 38rd Edition.— Ed, ` 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
Insotvency Appticatton No. 36 or 1914, 
January 19, 1916. 
Present: —Mr. Pratt, J.C. . 

In the matter of A PETITION BY MESSRS. 
FLEMING SHAW & Co, TODECLARE THE 
FIRM or SHADIRAM JAMNADAS 

INSOLVENTS. ‘ 


Provincial Insolvency Act (LI of 1907), s. T— With- 


drawal of insolvency petition after adjudication. 

Under section 7 of the Provincial Insolvency Act, 
a petition for insolvency cannot be permitted to be 
withdrawn after the making of an order of adjudiea- 
tion. i 

Mr. Rupchand Bilaram, for Insolvents Nos. 
land 4. 

Mr. Khubchand T. Ojha, for Insolvents Nos. 
2 and 3. 

Mr. T. G. Elphinston, for the Petitioning 
Creditors. 

JUDGMENT.—The petition of insolvency 
was filed by the creditors on the Ist De- 
cember 1914 and an adjudication order 
was made on the 25th April 1915, under 
which the four partners of the debtor firm 


were adjudged insolvent and their property- 


vested in the Official Receiver. 

The petitioning creditors with the con- 
sent of the insolvents and all the other 
creditors, except two who do not oppose, 
apply for leave to withdraw the petition 
under section 7 of the Act. 

Mr, Rupchand represents that the with- 
drawal will be beneficial to the creditors, 
but I need not discuss the question for I 
am of opinion that leave to withdraw can- 


not be given under section 7 after an 
adjudication order has been made. 
It is urged that under the English 


Bankruptcy Act, leave to withdraw may 
be given after a receiving order has been 
made. But. even if that is so, that is not 
an analogous case, for a receiving order 
does not make the debtor a bankrupt or 
deprive him of legal title to his property. 
Here the withdrawal of a petition would 
be of no avail unless it implies an annul- 
ment of adjudicaticn. The Act has speci- 
fied in section 42 the conditions on which 
the Court may annul an adjudication, and 
it is impossible that it was intended that 
this same result could be produced by the 
simple device of withdrawing the original 
petition. 
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The position of the section in the Act 
shows that it was intended that the power 


„of withdrawal should be exercised before 


the stage of sections 15 and 16 has Teen 
arrived at. No suit can be withdrawn after 
judgment has been pronounced and a 
decree made, and it seems to me that it 
would be equally absurd to allow an in- 
solvency petition to be withdrawn after 
an adjudication order has been made. The 
application is, therefore, rejected. 
Application rejected 


‘ 


PATNA HIGH COURT. 

Seconp Civin Appear No. 1500 or 1913. , 
April 10, 1916. 
Present:— Mr. Justice Chapman and 
Mr. Justice Atkinson. 
DARPAN KOER ~ Prarytivs— 
APPELLANT 
versus 
KEDAR NATH AND ANOTHER— DEFENDANTS 
— RESPONDENTS. 

Vendor and purchaser—Sale of land— Vendor, duty of, 
to put vendee in physical possession of property sold, ` 

A. vendor of land, when he holds himself out in that 
capacity, is bound to know and ascertain if in fact 
the subject-matter of what he is selling exists, and 
he must bo in a position to give possession of the 
physical thing which he has contracted to sell. The 
obligation is upon the vendor to give the vendeo 
possession; and not upon the latter to go and get 
possession for himself, specially when any difficulty 
arises in identifying the particular land sold. [p. 540 
cols. 1 & 2.] 4 

Second appeal from the decision of the 
District Judge, Patna, dated the 20th 
February 1913, reversing that of the 
Additional Subordinate Judge, Patna, dated 
the 15th June 1912, 

Mr. Kulwant Sahat, for the Appellant, 

N JUDGMENT. 

ATKINSON, J.—This is an action brought 
by a lady, Musammat Darpan Koer, as 
plaintif, against Kedar Nath defendant 
No. 1 and defendant No. 2, a gentleman 
called Munshi Jai Behari Lal, and the 
action claims a declaration for possession 
of a certain plot of land purchased by 
the plaintif from tbe defendant No, 1,. 
or, in the alternative, for a declaration 


540 
DARPAN KOER V. KEDAR NATH. 


that the‘ purchase-money which has been 
paid, stated to be Rs. 800, may be 
refunded with interest. The defendant No. 2 
is only concerned in this case as being a 


mukhtear or agent. He negotiated the 
sale of this plot of land between the 
plaintiff and the defendant No. 1. The 


defendant No. 1 seems to have purchased 
at a revenue sale on the 6th June 1907 
a plot of land marked on the Revenue 
Registration Koll dated 1840, which is 
alleged to be the plot in question. He 
never seems to have examined or enquired 
either before or after the purchase which 
he made, whether or not what he had 
bought did in fact exist and corresponded 
with the plot marked on the map of 
1840. He procures the sale certificate of 
the ‘Oth of May 1908 and re-sells to 
the plaintiff on the 15th of August 1908 
what he had purchased by his sale 
certificate on the 20th of May 1908 and 
apparently between these two dates, in 
May and August, he made no attempt to 
ascertain the existence of the subject-matter 
of the property which he then was re- 
selling as vendor. The plaintiff paid as 
the purchase-money of this plot Rs. 500, 
the defendant No. 1 got the Rs. 500, 
executed a conveyance, and purports to 
recite in it that he is in possession of 
the property which he is conveying to the 
plaintiff and of which she is thereafter to 
be put in possession. The plaintiff, during 
the negotiations for the sale, makes no 
enquiry and takes no steps to ascertain 
whether or not the property in fact 
exists. Having paid her money, and 
having got her conveyance, she proceeds 
to take the necessary steps to have herself 
registered with the Revenue Authorities and 
having gone a certain distance in that 
procedure, she discovers then for the first 
time that the valuable property which she 
has purchased from the defendant No. 1 
is not in existence and cannot be physically 
traced, nor can physical possession be given 
of the same to her. The defendant No. 1 
says, “What I sold to the plaintiff was 
the sale certificate and whatever rights I 
had in the plot of land given me by that 
documert”. In my opinion a vendor of 
land, when he holds himself out in that 
gapacity, is bound to know and ascertain 
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if, in fact, the subject-matter of what 
he is selling exists, and he must be in a 
position to give possession of the physical 
thing which he has contracted to sell. 

In this case the defendant No. 1 neither 
knew nor cared whether the property was 
there or not and the District Judge so 
finds. The plaintiff did not herself enquire 
as to whether the property was such as 
she could acquire physical possession of: 
but up to the present time she has not got 
the property and she cannot be pnt in 
possession of it because the defendant No. 1 
will take no steps to put her into posses- 
sion even if the property exists. The 
obligation is upon the defendant No. 1 to 
give the plaintiff possession; and not upon the 
plaintiff to go and get possession for 
herself, especially when any difficulty 
arises in identifying the particular land sold. 
We cannot, therefore, concur in the views 
of the learned District Judge “who decided 
this case on appeal, when he says that 
the plaintiff in the distant future may, if 
she is fortunate enongh at some time or 
other, unknown and undefined, be able to 
trace upon some map or somewhere else 
particulars to enable her to identify this 
particular plot of land which she has 
purchased. Therefore the decree which we 
will make will operate fairly between the 
plaintiff and the defendant No. 1. The 
burden of the argument on behalf of the 
defendant No. 1 before us has been that 
the property is in existence in fact. , If 
it is, the defendant No. 1 can physically 
give possession through the agency of this 
Court to the plaintiff. If it is not there, 
he can refund the money which has been 
paid with interest thereon. Therefore the 
decree will be an order declaring the 
plaintiff entitled to possession and to be 
put in possession by the defendant No. 1 
within three months from this date. In 
default of clear possession being given 
within that time, the defendant No. 1 
shall pay to the plaintiff Rs. 525 with 
interest at 12 per cent. per annum, until pay- 
ment, Thedefendant No, 2 has not appealed 
from the decree against him in favour of 
the plaintiff for Rs. 275. This decree will 
stand.in the form declared by the Subordi- 
nate Judge. The defendant No. 1 must pay 
the plaintiff's costs in the first Court and 
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in the lower Appellate Court and of this 
appeal, 
Cuapman, J.—I agree. 
Appeal dismissed, 


SIND JUDICIAL COMMISSIONER’S 


COURT. 
Insonvency Apprication No. 18 of 1915. 
, December 17, 1915. 


Present:—Mr. Pratt, J. O. 
In the matter of an APPLICATION BY 
PAMANMAL HEMANMAL To BE DECLARED 


AN [nsoLvenr. 

Provincial Insolvency Act (III of 1807)— Petition 
for insolvency not made bona fide, but for  inequit- 
able purpose—Inherent power of Court to dismiss - 
Debt proveable in insolvency—Maintenance, claim for. 

A Court has ioherent power to dismiss a petition 
for insolvency when it is presented, not with the bona 
fide view of obtaining an adjudication, but for an 
inequitable and collateral purpose. 

Girwardhart v. Jai Narain, 7 Ind. Cas, 39; 32 A. 645; 
7A. L, J. 885, referred to. 

Obiter,— A claim for maintenance ordered to a wife 
by a decree of the Conrt is nota debt proveable in 
insolvency. 


Linton v. Linton, (1885) 15 Q. B. D. 239; 54 L. J. Q. 
B. 529; 52 L. T. 782; 27 Morrell 179, referred to. 


Mr. Mulchand Thawardas, for the Appli- 
cant, f 

Mr. Kimairai Bhojraj, for the 
Motabai. 4 

JUDGMENT.—This is a petition for 
insolvency presented by a debtor who is 
entitled to present the petition under sec- 
tion 6 (3) (b), as he has been arrested’ 
in execution of a decree for the pay- 
ment of money. In my opinion the 
petition is one which should be dis- 
missed, as it has been presented, not with 
the bona fide view of obtaining an 
adjudication, but for an inequitable and 
collateral purpose. The Court’s power to 
dismiss such petitions has been recognized, 
as decided in the case of Girwardhari v, 
Jai Narain (1), and this has been con- 
sistently followed by this Court in the exer- 
cise of its insolvency jurisdiction. 

My reasons for believing the petition 
to have been presented for an improper 
motive are two fold:— 


Creditor 


(1) 7 Ind, Cas, 39; 32 A. 645; 7 A. L. J. 885. 
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(1) The nature of ihe debt, The only 
debt is a debt for maintenance payable 
under a decree of this Court to the peti- 
tioner’s wife. There is no Indian decision 
on the subject, but I have little doubt that 
the Courts here would follow the English 
case of Linton v. Linton (2) that 
maintenance ordered to a wife by a de- 
cree of the Court is not a debt prove- 
able under the Insolvency Act. The 
reasons being that the amount is variable 
and may be altered by the Court in 
accordance with the means of the husband 
and that it might be determined at any 
time by the husband and wife resuming 
cohabitation. That being so, there is no 
relief which the petitioner can obtain by 
his adjudication 


(2) The conduct of the petitioner. The 
order made in execution proceedings shows 
that the maintenance decree was a con- 
sent decree. Six days after the decree 
the joint shop of the petitioner and his 
brother was divided and pnt in the name 
of the brother. This was obvionsly a 
device to represent himself as having no 
assets. If there was a change in his 
fortunes, he could have sued to have the 
maintenance allowance reduced. He did 
not do this but pleaded poverty in the 
execution proceedings, a plea which was 
disallowed. The petitioner has a second 
wife and this petition is merely the last 
step in a series of disgraceful and immoral 
transactions by which petitioner is endeavour- 
ing to get rid of the order for payment 
of maintenance. 

I dismiss the petition with costs. 


Petition dismissed. 
(2) (1885) 15 Q. B. D. 289; 64 L. J. Q. B. 529; 
L. T. 782; 2 Morrell 179, 
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PUNJAB CHIEF COURT. 
Seconp Orvik Aprear No. 1036 or 1913. 
: December 20, 1915. 
‘Present: —Mr. Justice Shadi Lal and 
‘Mr. Justice Leslie Jones. 
DEVI. DITTA AND OTHERS—DEFENDANTS — 
APPELLANTS 
versus 

Musammat INDAR DEVI AND OTHERS— 

PLAINTIFFS—AND ANOTHER— DEFENDANT 


— RESPONDENTS. 

Custom—Succession—Jats of Kharar Tahsil, Ambala 
District—Daughter versus collaterals—-Property non- 
ancestval—Burden of proof—Res judicata, chance remark 

llin judgment in previous case, whether operates as. 

In a dispute with regard to succession to alleged 
ancestral property, the onus is on those who allege 
the property to be ancestral and the circumstance 
that they happen to be defendants in the case does 
not shift the onus on to the plaintiff. , 

Where, therefore, the daughters of one H, a Jat of 
Mauza Rurki in the Kharar Tahsil of the Ambala 
District, sued to establish their claim to succeed to 
their father’s estate and the suit was contested by 
the deceased's collaterals onthe ground that the 
property was ancestral and that they had a preferen- 
tial right of succession: 

Held, (1) that the onus was onthe collaterals to 
prove that the property was ancestral; 


(2) that a mere chance remark in the judgment 
in a previous case brought to contest an alienation 
by the deceased’s widow did not operate as res 
judicata when the matter was not put in issue and 
there was no proper finding on ‘it; 


(3) that ag the collaterals had failed to establish any 
special custom whereby daughters were excluded by 
collaterals‘in the matter of succession to non-ancestral 
property, the collaterals were excluded by the 
daughters. 


Second appeal from the decree of the 
Divisional Judge, Ambala, dated the 7th 
March 1913. s 

Messrs, Devraj Sawhny, Dhanpat Rai and 
Durga Das, for the Appellants. 

Messrs. Broadway and Sewaram Singh, for 
the Respondents. 


JUDGMENT. . 
Savi Lan, J.—In this case, the dispute is 


between the daughters and the collaterals | 


with respect to succession to the estate of one 
Hamela, a Jat of Mauza Rurki in the Kharar 
Tahsil of the Ambala District. The learned 


Divisional Judge, who has decreed the suit . 


of the daughters, has found that the collaterals 
have failed to establish their allegation as to 
the ancestral character of the land, and it is 
clear that on the record there is no evidence 
to prove that the land was owned by the com- 
mon ancestor. It is manifest that the onus is 
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on the persons who allege the property to be 
ancestral and the circumstance, that they 
happen to be defendants in this case, does 
not shift the onus on to the plaintiffs. 

It is, however, contended that in a 
previous suit the Courts held that, the land 
was ancestral and that the decision arrived 
at in that case operates as res judicata. Now 
we find that the suit alluded to'above was 
brought by the collaterals for a declaration 
in respect of an alienation made by ‘Hamela’s 
widow, that there was no issue raising the 
question whether the property was or was 
not ancestral, and that the Courts did not 
record a finding thereon. A chance remark 
made in the judgment cannot be taken as 
a decision, such as would be binding ina 
subsequent suit. Further, we consider 
that in an action brought to contest an 
alienation by a widow it was unnecessary to 
decide whether the property had descended 
from a common ancestor. 


We must, therefore, take it thai the land 
in suit has not been proved to be : ancestral, 
and it is undeniable that in succession to 
non-aneestral property the daughters exclude 
the collaterals, who in this case appear to 
be related in the-seventh degree, and, 
according to their own admission, in 
the fifth degree. There is not a scintilla 
of evidence to establish a special custom 
whereby daughters are excluded by, collaterals 
in the matter of succession to non-ancestral 
property. The Court of first instance 
framed an issue on this point and the 
defendants, on whom the onus rested, have 
failed to adduce any evidence to discharge 
it. 

For the foregoing reasons the judgment of 
the learned Divisional Judge must be upheld. 
The appeal, therefore, fails and is hereby 
dismissed with costs, po j 


` Appeal dismissed. 
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: GOKAL CHAND V, MILKHI, 
PUNJAB CHIEF COURT. 
Firsr Cryin Appeat No. 1452 or 1915. 
January 24,1916. ^ 
Present: —Mr. Justice Shadi Lal. 
GOKAL CHAND AND orsers—Puarntisvs— 
APPELLANTS 
versus 
MILKHI AND orHers— DEFENDANTS— 


RESPONDENTS. 

Custom— ddoption—Brahmans of Mauza Nurpur, 
Tahsil Gurhshankar, District Hoshiarpur— Adoptee, 
whether entitled to succeed collaterally in adoptive 
family —Decision in previous suit, whether operates as 
res judicata against nominal defendani—Civil Proce- 
dure Code (Act V of 1908), s. 11. 

A decision arrived at in a previous suit canuot 
operate as res judicata against a person who was 
in that suit mereh a nominal defendant, [p. 548, 
col. 2.) 

Zaman Ali v. Manji, 60 P. R. 1894; Labhu v. Hira 
Singh, 41 P. R. 1899; Ramdass v. Vazirsaheb, 25 B. 
589; 3 Bom. L R. 179, referred bo, 

_A person who has ‘been formally adopted by a 
Brahman of Mauza Nurpur, Tahsil Garhshankar, 
District Hoshiarpur, is entitled to succeed collaterally 
. in the adoptive family. fp. 544, col. 1.] 


First appeal from the decree of the 
District Judge, Hoshiarpur, dated 27th 
February 1914. 

_Bakhshi ‘Tek Chand, for the Appellants. 

“Messrs. Duni Ohand and Umar Bakhsh, for 
the Respondents. 

JUDGMENT.— The dispute in this ap- 
peal relates to the property of one Harbhaj, 
8 Brahman “of Mauza Nurpur, Tahsil Gath- 
shankar of the Hoshiarpur District; the 
succession to whose estate opened out on 
the death of his widow, Musammat Uttam 
Devi. | The plaintiffs contend that in the 
matter of succession to-Harbhaj, the defend- 
ant. Milkhi, the adopted son of Diwana, 
should be treated as a son of his natural 
father ‘and i is, according to custom, precluded 
from inheriting. collaterally in the “adoptive 
family. This contention las been rejected 
by ‘the District Judge, and the appeal 
preferred by the plaintiffs impugns the 
correctness of his decision. 

Before. dealing with this question, it is 
` necessary to consider the plea of res judi- 
cata. raised by_the appellants for the first 
time in this Court. It appears that in June 
1913 the present plaintiffs brought an action 
for | the recovery: of certain houses against 
Musammat Uttam Devi’s brother’s sons, and 
in that suit Milkhi was impleaded as a defend- 
ant and his allegation, that he was 
entitled to succeed. collaterally, was not 


« 
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-tuat Milkhi was not in 


543 


Now, it is clear 
possession of any 
and no relief was 


accepted by the Courts. 


property then in dispute, 
claimed against him. He was not a neces- 
sary party to the suit, which could have 
proceeded without impleading him as a 
defendant. In these circumstances, the prin- 
ciple of law is well established that a 
decision arrived at in a previous suit cannot 
operate as res judicata against the person 
who was in that suit merely a nominal 
defendant, vide, inter alia, Zaman Ali v. Manji 
(1); Labhu v. Hira Singh (2) and Ramdas v. 
Vazirsaheb (3). 

Coming now to the merits of the issue 
in controversy, I consider that all the cir- 
cumstances point to the conclusion that the 
adoption in question was a formal one, and 
not a mere appointment of an heir. The 
parties are Brahmans and Mikhi was Di- 


wana’s brothers grandson. It is beyond 
dispute that Diwana lived with Milkhi’s 
father and that their holding was joint. 


In 1890 he executed a deed of adoption 
reciting therein a formal adoption many 
years previously, and thongh there may be 
some exaggeration in the details as tothe 
adoption, I am inclined to think that the 
‘ceremony of giving and taking did, as a 
“matter of fact, take place. Upon the record 
there is. some oral evidence to that effect, 


_and though it is not. very satisfactory, it 


must be remembered that the transaction 
took plade many years’ ago, and that oral 
evidence of a convincing nature can hardly 
be expected after the lapse of more than a 
quarter of acentury. The probabilities of 
the case are entirely in favour of Milkhi’s 
contention, and I do not think that the 
circumstance, that the Brahmans of this 
village form a compact village community 
and till the land with their own hands, 
constitutes an adequate reason for holding 
that the institution of adoption among 
them has Jost all religious significance and 
has become a purely secular affair, 

My view then is that Milkhi’s adoption 
by Diwana was performed in accordance 
with the usual-ceremonies observed in such 


cases, and upon that finding there is no 
(1) 60 P. R. 1804, 
(2) 41 P. R. 1899. 
(8) 25 B. 589; 3 Bom. L. R. 179, 
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question that he is entitled to succeed 
collaterally in the adoptive family. The 
general rule is’ in his favour, and we have 
further a judicial instance, viz., the judgment 
of the Commissioner, dated the 9th January 
1883. which decides the question of collateral 
succeer tion in favour of an adopted son. 


Fo: the aforesaid reasons I affirm the 
decree of the District Judge and dismiss 
the appeal wih costs. oy 


Appeal dismissed. 


os 


PATNA HIGH COURT. 
Seconp Crvit Arrear No. 2268 or 1914. 
April 14, 1916. 
Present:—Mr. Justice Mullick. 
BIDYA NATH—PLAINTIFE—ÅPPELLANT 
VETSUS 
KHIKHINDA KOER—DEFENDANT— 


RESPONDENT. 

Transfer of Property Act IV of 1882), s. 111 (g) — Lease 
—Permanent tenancy, terminalion of—Denial of land- 
lord’s title—Landlord and tenant—Ejectment — In- 
ference as to status—Question of law—Appeal, second. 

A permanent tenancy under the Transfer of Pro- 
perty Act is determinable by the tenant’s denial of 
the landlord’s title and the latter can sue for eject- 
ment of such tenant. [p. 545, col. 2.] 

Kally Dass Ahiri v. Monmohini Dassee, 24 C. 
440; 1 C. W. N. 321, followed. 

An inference as fo a question of status is always a 
question of law and hence liable to be rejected in 
second appeal. [p 544, col. 2.] 


Second appeal from a decision of the 
District Jndge, Muzafferpur, dated the 9th 
Jane 1914, reversing that of the Maunsif, 
Muzafferpur, dated the 3lst August 1912. 

My. Mustafa Khan for Mr. Lasmi Narain 
Sinha (with him Mr. Haraarain Prasad), for 
the Appellant. 

Mr. Rajendra Prasad, for the Respondent. 

JUDGMENT.—The plaintiff is the land- 
lord and the defendant is a person who was 
originally described by the plaintiff in a 
former suit as a trespasser but who, having 
succeeded in that suit in proving that he 
was a tenant, is now described in the 
present suit as a tenant subject to the 
provisions of the Transfer of Property Act. 
The suit is for ejectment from a plot of 
land measuring 1 bigha 3 cottas, on which 
there are a number of mango trees. The 
previous history of the litigation is this, 
The defendant having in the Record-of- 
Rights been entered as a tenant at fixed 
rates, the plaintiff in 1908 brought a suit 
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(No, 495 of 1908, also described as No. 
33 of 1908) for ejectment on the ground 
that the land was serat land of the plaintiff 
and that the defendant had no tenancy 
therein. In that snit thedefendant denied 
the title of the plainti y ltogether and said 
that a third party waf her landlord. She 
also asserted that she was a tenant at fixed 
rates. The defendant succeeded in part and 
it was held that the plaintiff was the 
landlord but that the defendant was his 
tenant and that the plaintiff was entitled 
only to receive rent from the defendant. 
The plaintiff thereupon brought the suit 
out of which the present appeal arises, 
praying to eject the defendant on forfeiture 
for denial of his title as landlord. The 
Munsif decreed the suit but on appeal the 
District Judge dismissed it; hence the present 
second appeal by the plaintiff, 


The learned District Judge states that 
the plaintiff has not shown that the land 
is not agricultural land, and he seems to 
be of opinion that the defendant’s tenancy 
is a tenancy at fixed rates within the 
meaning of the Bengal Tenancy Act and 
that for that reason the plaintiff is -not 
entitled to eject. 


- The first question, therefore, that arises 
18 whether the tenancy is one under the 
Bengal Tenancy Act or not. The learned 
District Judge’s finding as tothe character 
of the land is, no doubt, a question of fact, 
but his inference as to whether the tenancy 
was one to which the Bengal Tenancy Act 
applies is assailable on two grounds, firstly, 
because it is an inference which has been 
drawn from no evidence whatever, aud 
secondly, because it is an inference as toa 
question of status which is always a ques- 
tion of law. Jt appears that in the Court 
of first instance no oral evidence was giyen 
on either side of the purpose for which the 
tenancy was created and the parties pro- 
ceeded to trial on the documentary evidence 
alone on this point. Now. the Record of 
Rights is in favour of the defendant and 
throws the burden of proof upon the plain- 
tiff. The learned District Judge says that 
the mere holding of a hat upon the land 
would not take the land out of the operation 
of the Bengal Tenancy Act, if the land was 
originally let out for anagricultural purpose 
and he relies upon the case of Secretary of 
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State for India v. Karuna Kanta Chowdhry (1) 
in support of this proposition. That is no 
doubt perfectly correct, but the point is 
whether upon the evidence the plaintiff has 
succeeded in showing that the land was 
not let out for the purpose of cultivation 
either of crops or of fruit. 2 


The plaintiff's case inthe previous suit of 
1908 was that the land was zeraé land, 


but it was found in the litigation ending, 


with the appeal judgment, dated bih of 
September 1909, that the defendant had 
become a tenant or was a tenant by reason 
of the fact that he bad for at least 20 
years held the hat partly for the sale of 
bullocks and partly for other purposes. The 
deferdant never alleged in that suit thathis 
tenancy was one for the purpose of cultivation. 
That was a defence which heought to have 
taken and did not take. He ought to have 
resisted the prayer for ejectment on the 
ground that he wasa tenantat fixed rates 
within the meaning of the Bengal Tenancy 
Act, but he did not. In my opinion he cannot, 
in the present suit, set up a deferce which he 
ought to have taken in the previous suit. The 
~ question, therefore, is whether the finding of 
the Appellate Court in the previous soit does 
not rebut the entry in the Record of Rights. 
In my opinion it does. The Court found 
that ihe tenancy was a tenancy created by 
operation of law by reason of receipt of 
rent from persons holding a hat upon the 
land. There was no finding, and it was not 
anybody’s case, that the land was used for 
the purpose of cultivation or for any other 
agricultural purpose. There is no suggestion 


in this case that the hat was for a purpose’ 


ancillary to cultivation and, thenefore, the case 
of Sheikh Hedayet Ali v. Kumar Kalanand 
Singh (2) does notapply. In my opinion the 
‘principles enunciated in the case of ihe 
Raniganj Coal Association, Limited v. Judoonath 
' Ghose (3) are applicable to the present 
ease. The learned District Judge, therefore, 
in my opinion is wrong in stating that the 
plaintiff has failed to show that the land was 
not used for agficultural or horticultural pur- 
poses. He has overlooked the judgment of the 
Appellate Court in the previous litigation. Ii, 


F 9 35 C. 82 (F. B.); 11 ©. W. N, 1058; 60. L. J. 
19, : 


(2) 20 Ind, Cas. 339; 17 C. D. J. 411. 
(3) 19 ©. 489, 
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therefore, as I hold to be the case, the Transfer 
of Property Act, and not the Bengal Tenancy 
Act, applies to the tenancy, the question arises 
whether the plaintiff can eject the defendant, 
and this part of the case is concluded 
by the decision of Kally Dass Ahiri v. 
Monmohinit Dassee (4), which is clear au- 
thority for the proposition that a permanent 


_ tenancy under the Transfer cf Property Act is 


determinable by denial of the landlord’s title. 
The plaintiff, therefore, must succeed in the 
present suit. The decree of the lower Appel- 
late Court will be set aside and that of the 
Munsif restored. ‘The appeal is allowed with 
costs. 


' Appeal decreed. 
(4) 24 C. 440; 1 ©. W. N. 321. 


PUNJAB CHIEF COURT. 
Seconp Crvit, APPBAL No. 523 or 1914, 
May 31, 1916. 

Present: - Mr. Justice Scott-Smith and 
Mr. Justice Broadway. 
RANKUD—Derenpant-—APpPELLANT 

’ rersus 
Musammat HU KMI—PLAINTIFE— 


RESPONDENT, 
Partition— Joint family property— Buit for partial 
partition, if maintainable. 
A suit does not lie for partition of a portion of a joint 
family property. [p. 546, col. 1; p. 547, col. 1.] 
` Jag Ram v. Hans Raj, 17 P. R. 1893, distinguished. 
Shadi v. Samditta, TT P. R. 1887; Qhint Ram v. 


- Bakhtawar Rikh, 1 P. L-R. 1902; Sundar Singh v. 


Deva Singh, 13 Ind. Cas. 863; 2 P. W. R. 1912; 85 P. 
L. R. 1912; Parbati Churn Deb v. Ain-ud-Deen, 7 O. 
577; 9 Ġ. L. R. 170; Burugapalli Srivamulu v. Nandi- 
gam Subbarayadu, 10 Ind. Cas. 57; 10 M. L. T. 318, 
Musammat Bhag Bhari v, Wazir Khan, 14 Ind. Cas. 
45: 91 P. W. R, 1912; 124 P. L. R. 1212; 70 P. R. 1912, 
referred to. i 

Second appeal from the decree of the Divi- 
sional Judge, Hoshiarpur, dated the 8rd 
February. 1914, reversing that of the District 
Judge, Hoshiarpur, dated the 21st April 1913, 

Bakhshi Tek Chand, for the Appellant. 

Dr. Gokal Ohand Narang, for the Respond- 
ent. 

JUDGMENT. 

Broapway, J.—The parties in this case 
are closely related. Musammat Hukmi, the 
plaintiff, is the widow of one Relu, whereas 


546 
“BANKU V, HUKMI, 


the defendants are Ranku, the brother of 
Relu, and Musammat Mahanti, widow of 
Ghania, another brother of Ranku, and Relu. 
Ghania died without issue and Relu had one 
son, Siri Ram. Relu, Ghania and Siri Ram 
died during the lifetime of Nihala, who was 
tho father of Relu and his brothers. The 
p3rties are Rajputs and belong to an agricul- 
tural tribe and their ancestors settled the 
village. The family has, however, been 
carrying on the business of money-lending 
in addition to agricultural pursuits. Oa the 
death of Nihala, Ranku, Musammat Hukmi 
_ and Musammat Mahanti were all three entered 
as co-sharers of all the property, belonging 
to the family, in the mutation registers. A 
part of this property, consisting of land, was 
mortgaged to Relu by defendants Nos. 1—21 
for a sum of Rs. 744. The original murt- 
gagors redeemed their property aud paid the 
sum of Rs, 744, the redemption money, to 
Ranku. On this Musammat Hukmi apparent- 
ly brought a suit against Ranku, ete., ask- 
ing for a declaration to the effect that she 
was solely entitled to receive the redemption 
money inasmuch as the mortgage was to 
Relu alone. That suit was dismissed on the 
ground that a declaratory suit did not lie. 


Musammat Hukmi then, “on the 14th 
November 1912, filed the present suit in which 
she claimed possession of the 952 kanals 2 
marlas of land mortgaged, or, in the alterna- 
tive, the sum of Rs. 744 paid to Ranku. 
She based her claim, as in the former suit, 
on the allegation that Relu had advanced 
this money out of his separate estate and that 
Ranku had no right to receive the redemp- 
tion money. The Courts below have held 
that Relu advanced the money out of joint 
fundsand that Ranku, as the head of the fami- 
ly and its karkun, had rightly received it. 
The suit for possession was accordingly dis- 
missed. 


The first Court held with regard to the 
alternative relief claimed’ that, although 
Musammat Hukmi might be entitled to a 
share in the money, she was certainly not 
entitled to the whole, and that as her suit 
amounted to a prayer for partition of a por- 
tion of the joint property only, she could not 
be allowed to sue for partition without 


asking that the whole of the property should ` 


be divided. The lower Appellate Court 
held that the family was a joint Hindu 


INDIAN OASES. 


[1916 


family and that Relu was its karkun, but 
that both Musammat Hukmi and Musammat 
Mahanti had a share in the estate, and were 
entitled to share in the income of the family; 
and on the authority of Jag Ram v. Hans Raj 
(L), the learned Divisional Judge held that 
Musammal Hukmi could sue for one-third of 
the Rs. 744 without asking for the whole of 
the property to be partitioned, and granted a 
decree in her favour against Ranku for 
Rs. 248. i 
Against this decree Ranku has preferred 
this appeal, and on his bshalf Mr. Tek 
Chand has argued that under section 5 of the 
Punjab Laws Act it was the duty of the 
Court to first ascertain whether there was 
any custom applicable to the family, and 
failing such a custom, to decide the case in 
accordance with Hindu Law, whereas the 
learned Divisional Judge has apparently held 
that neither custom nor Hindu Law applied 
and that, therefore, section 6 of the Punjab 
Laws Act empowered him to take the action 
that he has taken. Firstly, he points out 
that the Courts have held that the parties 
belong to a joint Hindu family and that, 
therefore, it is the Hindu Law that should 
be applied under which females could not be 
co-parceners, but are only entitled to main- 
tenance and not to a share; secondly, that if 
Hindu Law does not apply, Musammat Hukmi 
cannot claim a share in the corpus unless 
she can prove a special custom entitling her 
to doso, andin this case no special custom 
has either been pleaded or proved; and 
finally, that assuming she is entitled toa 
share, she cannot ask for partition of a 
small portion of the joint, family pro- 
perty without asking for partition of the 
whole. In supportof this contention he has 
referred us to Shadi v. Sainditta (2), Ohint 
Ram v. Bakhtawar Rikh (3), Sundar Singh v. 
Deva Singh (4), Parbati Churn Deb v, Ain- 
ud-Deen (5) and Burugapalld Sriramulu v. 
Nandigam Subbarayadu (6). He has also 
pointed ont that there has been an error in 


(1) 17 P. R. 1898. 
(2) 77 P. R. 1887. 
(3) L P. L. R, 1902. 
(4) 13 Ind. Cas, 863; 85 P. L. R. 19123 2 P. W. R. 
1912. ` 
(5) 7 C. 577; 90. L. R, 170. 
(6) 10 Ind, Cas, 57; 10 M. L. T. 313, 
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the decree sheet with reference to the costs 
awarded against his client. 


Dr, Gokal Chand, on behalf of Musammat 
Hukmi, pointed out that the finding of the 
first Court is not that the family is a joint 
Hindu family in the ordinary sense in which 
females have no share, and that as a matter 
of fact Ranku has admitted that both Hukmi 
and Mahanti have a share inasmuch as he 
has himself had mutations effected in their 
names jointly with himself. In these circum- 
stances he claims that his client is entitled to 
obtain one-third of this money which, he 
_ points out, formed a part of the joint family 
property which is now represeuted by the 
redemption money. Further, inasmuch as the 
family was not a joint Hindu family within 
the true meaning of Hindu Law, Ranku was 
not the karta or karkun of this family and 
that, therefore, he is bound to account for 
whatever property comes into his hands in 
which his co-sharers have a share. He laid 
stress on the fact thatina true-jomt Hindu 
family, all the members are represented by 
one member who is termed the “karta,” 
whereas in this case the family is not repra- 
sented by Ranku alone, but by Ranku and 
his two sisters-in-law, each holding an equal 
share in the entire property. He pointed out 
that a widow not ordinarily having a share 
in the estate, Ranku’s action in getting 
Musammat Hukmi recorded as a co-sharer is 
an admission of her right to share, and that 
Ranku is, therefore, estopped now from deny- 
ing that right. Finally, he urged that there 
was no reason why Ranku should retain the 
whole of the redemption money, and has 
referred us to Musammat Bhag Bhari y. Wazir 
Khan (7) as authority for the proposition 
that a widow with only a life-estate can sue 
for partition, He has, however, not replied to 
Mr. Tek Chand’s contention that a suit for 
partial partition is incompetent. The present 
suit, however, was for possession of the pro- 
perty mortgaged or, in the alternative, that 
Ranku be decreed to pay to the plaintiff the 
whole of the Rs. 744 realised by him. 

It has been rightly held that Musammat 
Hukmi was not entitled to either of the reliefs 


she claimed. The property, including this 
sum of Rs. 744, has been held to be joint; it 


(7) 14 Ind. Cas. 45; 70 P. R. 1912; 91 P. W. RB. 
1912; 124 P. L. R. 1912, 
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has also been held that Musammat Hukmi has 
a rd share in the entire estate including this 
redemption. 

In our opinion, section 6 of the Punjab Laws 
Act did not apply, and we donot think that 
Jag Ram v. Hans Raj (1) authorized the 
action taken by the learned Divisional Judge. 
Musammat Hukmi was not asking for parti- 
tion and we consider that the conclusions 
arrived at by the first Court were correct. 
At the same time the best and most equitable 
course would have been to have returned the 
plaint for amendment, so that plaintiff-re- 
spondent may, if so advised, sue for partition 
of the whole estate. 

We accordingly accept this appeal, and 
setting aside the decree of the Court below, 
return the case to the learned Subordinate 
Judge and direct him to return the plaint to 
Musammat Hukmi giving her leave to amend 
the plaint if she so wishes, 

Costs will follow the event. 

We would note that Pleader’s costs as 
calculated in the decree-sheats are errone- 
ous. 

The claim against Ranku was for Rs. 744 
only and this should have been the basis of 
calculation in the first Court, whereas in the 
lower Appellate Court the costs should have 
been calculated on the sum decreed, namely, 
Rs. 248. 


The stamps in the appeals to the lower 
Appellate Court and to this Court will be 
refunded. 

Appeal accepted; Case remanded. 


PATNA HIGH COURT. 
Seconp Crvin APPEAL No 4148 or 1918, 
April 10, 1916, 
Present:—My. Justice Mullick. 
RAM TAHAL SINGH AND OTHERS— 
PLAINTIFFS— APPELLANTS 
versus 
SUKESWAR REY AIN—Depenpany— 

RESPONDENT. ' 

Civil Procedure Cade (Act V of 1908), O. XLI, rr, 4, 
88—Appeal by one co-defendani—- Common ground 
— Power of Court to pass decree in favour of all defend- 

ts. 

“order XLI, rule 33, read with Order XLI, rule 4, of 
the Civil Procedure Code, gives the Appellate Court 
power to interfere with a decree if the decree is based 
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upon grounds common to all the defendants although 
only one of such defendants has appealed against that 
decree, There is no justification for the proposition 
that a defendant who suffers a decree to be passed 
exw parte against him cannot benefit by the appeal of 
his contesting co-defendant. The object of rules 4 
and 33 of Order XLI is to prevent contradictory 
decisions in the matter of the same suit. [p. 648, 
cols, 1 & 2.] 

Second appeal from the decision of the 
Subordinate Judge, Muzaffarpur, dated the 
20th August 1913, reversing that of the 
Mansif, Sitamarhi, dated the 9th April 1913. 

Mr, Bankim Chandra Mukerji, for the Appel- 
lants. 

Mr. Laxmi Narain Singh, for the Respond- 
ent, 


JUDGMENT.—The case of the plaintiffs 
is that two ladies, Musammat Sukeswar and 
Musammat Gangajal, executed in his favour, 
for a consideration of Ks. 300, a palta in 
perpetuity for 4 bighas of land. Defendant 
No. 2, Musammat Gangajal, did not appear, 
but Musammut Sukeswar contested the suit 
stating that she never executed the patia; that 
her intention was to execute a mortgage-bond 
and that the plaintiffs had manufactured 
the patta in suit in collusion with defendant 

“No. 2, and fraudulently induced her to admit 
execution at the registry office; that the con- 
sideration money had never been paid and 
that the plaintiffs were not entitled to a 
declaration of their mukarrari right and khas 
possession. The Munsif decreed the suit 
and defendant No. 1 appealed. No appeal 
was preferred by defendant No. 2. The result 
of the appeal of defendant No. l was that the 
Subordinate Judge held that no consideration 
money had passed; that defendant No. 1 had 
never executed the patta and that registration 
had been obtained by fraud on the part of the 
plaintiffs. He also held that neither defendant 
No, 1 nor defendant No. 2, who were parda. 
nashin Hindu ladies, had obtained independ- 
ent advice in relation to the transaction. 
The Subordinate Judge, therefore, dismissed 
the whole suit. 

The only point taken in the present second 
appeal by the plaintiffs before me is that, 
inasmuch as defendant No. 2\did not appeal 
against the decree of the Munsif and was 
apparently satisfied with the decree, it was 
not competent to the Subordinate Judge to 
dismiss the whole suit. Now, Order XLI, rule 
33, read with Order XLI, rule 4, would 


seem to give the Court power to interfere 


INDIAN CASKS. 


[1916 


with a decree if that decree was based upon 
grounds common to all the. defendants, 
although only one of such defendants had 
appealed against that decree. Jt is a question 
in each case to be judged upon the circum- 
stances, whether the decree appealed against 
has proceeced on a ground common to all. In 
the present case the Court’s decree is based 
upon the finding that there was no execution 
either by Sukeswar or Gangajal; that there 
was no independent advice to either in the 
matter of the transaction and that regis- 
tration was obtained by the frand of the 
plaintiffs against both, and that no considera- 
tion money passed. These are grounds 
which would have been common both to 
defendants Nos. 1 and 2, if defendant No. 2 
had chosen to put in an appearance; and I 
have to see whether her absence in the 
Court of the Munsif makes any difference. In 
my opinion, it does not. If the Court’s decree 
is based upon a common ground which she 
might have taken, itis sufficient to give her the 
benefit of the decree passed in favour of her 
co-defendant. The caseof Sreenath Chowdhry 
v. John James Grey (1) is authority in support 
of this proposition. In that case the decree was 
passed ea parte against certain defendants, but 
on appeal by one of the contesting defendants, 
the whole decree was set aside on the ground 
that the decre had proceeded on a ground 
common to all. There is no justification, 
therefore, for the proposition that a defendant 
who suffers a decree to be passed er parte 
against him cannot benefit by the appeal of 
his contesting co-defendant. Itis true that 
the case above cited was under a former 
Civil Procedure Code, but the provisions of 
the section, namely, sestion 119 of Act VIIT of 
1659, do not materially differ from the pro- 
visions of our corresponding rule, viz., Order 
XLI, rule 4, of the present Code. I think, 
therefore, that Lam bound by the authority of 
the Weekly Reporter case. On general prin- 
ciples also the learned Subordinate Judge’s 
decision would seem to be right. The 
object of rules 4 and 33 of Order XLI 
is to prevent contradictory decisions in 
the matter of the same suit, and in the 
present case if would be somewhat absurd 
if we were to hold that -the patia was as 
against , defendant No, 1 a fraudulent 


(1) 18 W.R. 114. 
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transaction buit‘as agdinst defendant No. 2 
perfectly genuine and valid. 
The result is that the appeal fails and is 
dismissed with costs, 
Appeal dismissed. 





PUNJAB CHIEF COURT. 

First Crvre Appeau No. 658 or 1912. 
December 23, 1915. 
Present:——Mr. Justice shadi Lal and 
Mr. Justice Leslie Jones. 

GANGA SINGH AND ANOTHER— DEFENDANTS 

j — APPELLANTS 
Versus 
Musammat BEGAM AND ANOTHER— PLAINTIFFS 


— RESPONDENTS. 

Hindu Law - Apostacy—Hindws conversion to Islam, 
effect of ~Suit by convert for his share in family 
property —Limitation Act (IK of 1908), Seh. I, Arts. 
127, 142. 

The effect of a Hindn’s conversion to Muhammadan- 
ism is ipso facto to separate him from the co- 
parcenary. [p. 550, col. 1.] 

Gobind Krishna Narain v. Abdul 
546, A. W. N. (1903) 137, followed. 

The plaintif, a Hindu convert to Islam, sued to 
recover possession of the property left by his uncle, 
as a member of a joint Hindu family still existing 
at the time of the uncle's death. Part of this pro- 
perty was ancestral. It appeared that on the 
uncle’s death in 1909 his daughters bad taken pos- 

‘session of the whole property,that the suit was brought 
in 1911 and that the plaintiff had embraced Islam 10 
or 11 years before suit: 

Held, (1) that as by reason of his conversion to 
Islam, plaintiff was not a member of the joint Hindu 
family at the time when the suit was instituted, it 
was for him to prove that the separation of the family 
had not taken place more than 12 years before suit; 
(p. 550, cols. 1 & 2} 

Ram Ghulam Singh v. Ram Behari Singh, {18 A. 90; 
A. W. N. (1895) 234,followed. 

(2) that as he had failed to prove that he remained 
a member of a joint Hindu family as late as within 
12 years of the date of the institution ot the suit, 
his suit was, under Article 142 of the Limitation 
Act, barred by time; [p. 550, col 2.) 

(3) that in'that portion of the property which was 
ancestral the plaintiff was entitled to the share which 
was his at the time of his conversion. [p. 551, col. 1.] 


Qayyum, 25 A. 
4 


First appeal from the decree of the District 
Judge, Gujrat, dated the 9th Mareh 1912. 
Bhagat @.vind Das, for the Appellants. 
Mr. Badr-ud- Din, for the Respondents. 
JUDGMENT. 
Lastre JONES, J.-~ Owing n>doubb in some 
degree to the plaintiff’s own unazertainty as to 


< 
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his position in this case, the judgment of the 
District Judge betrays considerable confusion; 
and we think that the bast plan in dealing 
with this appeal is to treat the caseas presented 
to us in this Court. 

Ganda Mal,a Khatri, had three sons, Ghasita 
Mal, who died in 1888, Bhagwan Das, who 
died in 1893, and Kahn Chand, who died in 
1909. Ghasita Mal again had two sons, one 
of whon, Ralla Ram, died sonless in 1908 ; 
his second son, Mela Ram, the present plain- 
tiff, is a convert to Islam. Kahn Chand left 
two danghters, Musammat Har Devi and 
Musammaé Gur Devi, the former of whom is 
now represented by her son Ganga Singh. 
Bhagwan Das died sonless. 

When Kahn Chand died he had inhis 
possession a considerable property. A small 
part of the property is admittedly ancestral, 
having been held either by Ganda Mal or by 
some more remote ancestor; the remaining 
property, moveable and immoveable, was 
‘acquired after Ganda Mal’s death. When 
Kahn Chand died, the whole of the property 
was taken by Musammat Gur Devi and Ganga 
Singh against whom Mela Kam (now called 
Din Muhammad) instituted the present suit 
in 1911 for possession of the whole. He has 
obtained a decree for half of the immoveable 
property, and the defendants have now ap- 
pealed to this Court. 

The only ground on which the plaintiff 
could claim to take the whole property is by 
survivorship as a member ofa joint Hindu 
family still existing at the time of the death 
of Kahn Chand,and it wouldseem that this was 
his original intention, for although in the plaint 
he spoke of himself as Kahn Chand’s heir he 
afterwards stated more explicitly that the 
family was joint until the time of Kaha 
Chand’s death and produced evidence to that 
effect. Ata later stage, however, he admit- 
ted through his Counsel that Kahn Chand’s 
daughters were entitled to keep half of the 
property, and on this admission the District 
Judge, though finding that the family was 
joint till Kahn Chand’s death, gavə the plain- 
tiff a decree for half of his claim. 


It is sufficiently obvious that if the 
family continued joint the plaintiff was 
entitled to take the whole property by sur- 
vivorship but thara is an excallent reason why 
any claim oa the part of the plaintiff b3 ta‘e 
by survivorship must fail. 
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On his own showing the plaintiff embraced 
Islam ten or eleven years before theinstitution 
of this suit. (The date of his conversion 
has been disputed by Counsel for the ap- 
pellants but we see no reason to doubt 
that he gave it correctly. Two of his 
witnesses have given evidence to the same 
effect and there is no rebuttal on behalf 
of the defence). The effect of the plaint- 
iff’s conversion to Muhammadanism was 
ipso facto to separate him from the co-parce- 
nary, vide Gobind Krishna Narain v. Abdul 
Qayyum (1). 

Counsel for the respondent has endeavour- 
ed to show that the plaintiff continued to 
be accepted by the family as one of its 
joint members and went on to argue, as 
we understand him, that if that was so 
it must be taken that, Kahn Chand accept- 
ed the proposition that conversion to Islam 
does not operate to break up the co-par- 
cenary. We are unable, however, to find 
any substantial evidence that Kahn Chand 
regarded the matter in this light or even 
that the plaintiff, after his conversion, 
continued to be treated as a member of 
a joint Hindu family and accordingly we do 
not propose to discuss this argument far- 
ther. 


Although Counsel for the respondent has 
continued to insist on the joininess of the 
family up till the time of Kahn Chand’s 
death, we have, nevertheless, considered 
whether it ought not to be held that the 
plaintiff was entitled to claim one-fourth 
of the property, on the ground that that 
was his share at the time when he was 
converted to Islam. (He could not possibly 
claim one-half because having ceased to bea 
member of the joint Hindu family the 
share of Ralla Ram, his brother, would go 
by survivorship to Kahn Chand.) There 
is here, however, another and an insuper- 
able difficulty in the plaintiff’s way. As 
by reason of his conversion to Islam he was 
not a member of the joint Hindu family 
at the time when the suit was instituted, it 
was for him to prove [vide amongst other 
rulings Ram Ghulam Singh v. Ram Behari 
Singh (2)] that the separation of the family 


(1) 25 A. 546; A, W. N. (1908) 137. 
A. 90; A. W. N. (1895) 234, 
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had not taken place more than 12 years be- 
fore the suit was instituted. Itis trae that 
bis conversion to Islam was within that 
period, but that fact does not settle the 
matter. He is still faced with Article 142 of 
the Limitation Act, There is, of course, the 
oral evidence to that effect, but weare unable 
to regard it as at all trustworthy, and 
the only other point upon which the Counsel 
for respondent is able to rely is the fact that 
some of the landed property acquired after the 
death of Ganda Mal was standing in the names 
of Kahn Chand and Ralla Ram as co sharers 
in 1907. No _copy, however, of the mutation 
order by which these entries were effected 
has been produced and the probability is that 
when Bhagwan Das, who had acquired pro- 
perty in his own name,died, the Revenue 
Officer treated the question of succession as if 
it were one falling under Customary Law, and 
that when on ehquiry as to the heirs of 
Bhagwan Das he discovered that Bhagwan 
Das had left a brother and a brother’s son, he 
ordered mutation accordingly. |, 

On the other hand, we know-that when 
Bhagwan Das died Kahn Chand took out a 
succession certificate and ina Will of 1894 
expressly disclaimed jointness with Ralla 
Ram. None of the property acquired since the 
death of Ganda Mal was acquired in the name 
of Ghasita Mal or either of his sons,and there 
is no likelihood that the acquisitions were in 
any way due to a nucleus of ancestral proper- 
ty, which consisted only ofa small share in 
a residential house and a shop of trifling 
value. We know, moreover, that the plaint- 
iff had left his home for a number of 
years before his conversion to Islam, and 
this is an additional reason which makes 
it very unlikely that he should have re- 
mained a member of a joint Hindn family 
as late as within 12 years of the date of 
the institution of the suit. We must hold, 
therefore, that he has been unable to show 
that a snit by him for a share of co- 
pareenary property on separation is within 
time. ; 

The case as 1egards ancestral property 
stands ona different footing. As regards 
such property the plaintiff was a co-sharer 
and the presumption is that his title con- 
tinued “until it was extinguished by some 
overt act of adverse possession.” Conse- 
quently Counsel for theappellants was obliged 


` 
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to concede that in that property the plaint- 
iff is entitled to the share which was bis 
at the time of his conversion. There has 
been a dispute as to how much of the pro- 
perty is ancestral in character, but Counsel for 
the appellants has been successful in showing 
that only a part of one house and a part of 
one shop can be so desoribed. The plaintiff 
was entitled to one-sixteenth of the house in 
plan No. 1 and one-eighth of the shop in plan 
No. 2. We must accordingly accept the appeal 
and modify the decree of tbe first Court so 
as to give the plaintiff a decree only for one- 
sixteenth of the said house and one-eighth of 
the said shop. 

As the defendants-appellants originally 
elected to deny that the plaintiff was the son 
Ghasita Mal, a plea which they 
totally failed to substantiate and have since 
abandoned, and also contested the plaintiffs’ 
claim even to a share in the ancestral 
property, we direct the parties to bear their 
own costs throughout. 

The plaintiff-respondent has died during 
the pendency of the appeal, leaving a 
penniless widow and a child. We cannot 
but express the hope that the appellants 
will make some suitable provision for the 
unfortunate widow. __ 

Appeal accepted; Decree modified. 





SIND JUDICIAL COMMISSIONER’S 
COURT. 
Second Civit Arrears Nos, 26 ano 27 or 1914, 
December 22, 1915. 
Present: — Mr. Pratt, J. C., and 
Mr. Crouch, A J.C. 
GEHIMAL DYALMAL AND oruers— 
DEFENDANTS—ÅPPELLANTS 
versus 
KARMOOMAL SIROOMAL AND OTHERS— 
PLAINTIPFS— RESPONDENTS. 

Evidence Act (I of 1872), s. 85— Birih register kept 
by tapadar, entry in, relevancy of—Civil Procedure 
Code {Act V of 1908), s. 100-—Appeal, second—Right to 
dispute finding not challenged before lower Appel- 
lale Court—Limétation Act (IX of 1908), s. 22, Sch. I, 
Art, 44—Joinder of parties after institution of suit, how 
far involves bar of limitation — Hindu Law—Alienation 
by mother ef her minor son's property in excess of her 
authority—Limitation. 


An entry in a birth register kept by a tapadar - 


in the discharge of his official duty is relevant under 
section 35, Evidence Act. [p.552 col. 1.) |, 


i 
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Where the appellant did not challenge in the lower 
Appellate Court tho finding by the first Court that 
certain sales by the guardian of a Hindu minor were 
not for legal necessity, he cannot be permitted to 
challenge it again in second appeal. [p. 652, col. 1.] 

Gavadappa v. Girimullappa, 19 B. 33), referred to, 

The joinder of parties subsequent to the institution 
of a suit does not necessarily involve a bar of 


- limitation under section 22 of the Limitation Act, 


Such a result depends upon the fact whether the 
joinder was necessary to enable the Court to award 
such relief as may be given on the suitas framed. 
(p. 552, col. 2; p. 534, col. 2.] WA 

Guruvayya v. Dattatraya, 28 B. 11; 5 Bom, L. R.618, 
referred to. i 

Per Pratt, J. C.~Under Hindu Law the sale 
by a Hindu widow or guardian mother, in excess of 
her authority, is void and not voidable and Article 
44 of the Limitation Act does not apply to such an 
alienation. [p. 552, col. 1.] 

Hunoomanpersaud Panday v. Musammat Babooee 
Munraj Koonweree,6 M. I. A. 393 (P.C.); 18 W. R. 
81n.; Sevestre 2539.; 2 Suth. P. ©, J. 29; 1 Sar. P. C. 
J. 552; 19 E. R. 147; Mata Din v. Sheikh Ahmed Ali, 
13 Ind. Cas. 976; 14 Bom. L. R. 192 (P. G.); 16 C. W. 
N. 388;11 M. L. T. 145; (1912) M. W.N. 183; 15 
C. L. J. 270; 9 A. L. J. 215; 150 0. 49; 34 A, 213;, 
23 M L.J. 6: 391. A. 49, referred to. ; 

Per Crouch,.A. J. C. (contra).—Under Hindu Law, 
when a mother, as the natural guardian, sells a 
portion of her minor son’s property for good con. 
sideration but in excess of her powers, e.g., without 
legal necessity, the purchaser is entitled to the benefit 
of Article 44 of the Limitation Act. [p. 554, col 1.4 

Satish Chandra Guha v. Chander Kant Pyne, 3 C. W. 
N. 278; Sham Chandra Dafadar v. Godadhar Mandal, 
9 Ind. Cas. 377; 13 C. L. J. 227, referred to. 

Appeals against the decision of the Joint 
Judge, Larkana. 

Mr. Lalchand Hassomal, for the Appellants. 

Mr. Kimatrai Bhojraj, for Respondents 
Nos. 1 and 2. 

Mr. Purtabrat Dhanrajmal, for Respondent 
No. 6. 

JUDGMENT. ` 

Pratr, J. C.—The plaintiff sued to 
recover three houses from the defendant 
Dyalmal, who is represented in this appeal 
by his sons the four appellants, 

The first house; had been sold during 
his minority by his mother, after his father’s 
death, to one Manghamal and by him 
through various other intermediate pur- 
chasers finally to Dyalmal. The second 
and third houses had similarly been 
sold by his mother directly to Dyalmal. 

The lower Appellate Court decreed 
possession as the sales by the mother 
were not justified by necessity. 

“The first point raised in appeal is that 
the suit is time-barred, not having been 
filed within three years of the plaintifi’s 
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attaining majority. This | is @ pure ques- 
tion of fact, which is ‘concluded by the 
finding of the lower Appellate Court. It 
is argued that the birth register on which 
the finding as to plaintiffs age is based 
is not admissible in evidence. There is 
no substance in this objection, for the 
birth register is an official register kept 
by the tapadar, who isa public servant, 
in the discharge of his official duty. It 
is, therefore, relevant under section 35, 
Indian Evidence Act. 

It is next urged that the sales were 
justified by necessity. The first Court had 
found they were not and this finding was 


not challenged in the lower Appellate 
Court, whose judgment is silent upon the 
point. We cannot allow this point which 


involves a mixed question of fact and law 
to be raised again in second appeal. See 
Gavdappa v. Girimallappa (1). 

As regardsthe first two houses, it is 
further contended that the suit was time- 
barred because the intermediate pur- 
chasers were joined as parties after. the 
period of limitation for filing the suit 
had expired. The argument is that the 
sale by the widow was voidable and, there- 
fore, it was necessary for the plaintiff to show 
that he had repudiated the sale to the Ist 
intermediate purchaser Manghamal and 
that Manghamal and his purchasers were, 
therefore, necessary parties. The flaw in 
this argument is thata sale bya widow or 
guardian mother in excess of her authority 
is void, not voidable. Hzunoomanpersand 
Panday v. Musammat Babooee Munraj 
Koonweree (2) wasthe case of an -aliena- 
tion by a mother and the law there 
declared has been enacted in section 38 of the 
Transfer of Property Act. Where the 
authority, actual or presumed, is wanting the 
‘sale is void. The Privy Council have recently 
pointed out that an alienation by a de facto 
guardian without authority is vsid and that 
to such an alienation Article 44 of the 
Limitation Act does not apply, Mata Din.y. 
Sheikh Ahmad Ali (3). 

(1) 19 B, 881. 

(2) 6 M. I. A. 393 (P. 0.); 18 W. R. Sin; Sevestre 
peng 19 E. R. 147; 2 Suth. P. C.J. 29; 1 Sar. P.C. J. 
E5 

18) 18 Ind, Cas. 976; 14 Bom. L. R. 1652; 160. W. 
N. 388; 11 M. L. T. 145; (1912) M.W. N. 183; 15 


O. L. J. 270; 9 A. L. J. 215: 15 0. C, 49; 34 A. 213; 23 
M. L, J, 6; 39 1, A. 49. 
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If the mother’s alienation was Void, it seems 
clear that the intermediate purchasers are not 
necessary parties; who is a necessary party 
appears fom Order I, rule 3, and Order I, 
rule 10. There are, as stated in Durga Charan 
Sarkar v. Jotindra Mohan Tagore (4), two con- 
ditions to be satisfied, “first, there must bea 
right to some relief against him in respect of 
the matter involved in the suit, and second, 
that his presence should be necessary in order 
to enable the Court effectually and completely 
to adjudicate upon and settle all the questions 
involved in the suit.” It is clear that neither 
condition makes any of the intermediate 
purchasers a necessary party, for the plaintiff 
claimed no relief against any of them and 
the question of the title and right of 
possession to the land could be decided 
without their presence. As pointed out in 
Guruvayya v. Dattatraya (5), “section 22 of 
the Limitation’ Act does not of itself 
purport to determine whether the joinder of 
parties after the institution of the suit shall 
in all cases necessarily involve a bar of limita- 
tion, Such a result mast depend upon the 
consideration of the question whether the 
joinder was necessary to enable the Court 
to award such relief as may be given on the 
suit as framed”. Here the relief sought was 


‘against Dyalmal and could be awarded in 


the suit as originally framed. 

1 would accordingly contirm the decree of 
the lower Appellate Court and dismiss 
these appeals with costs, 

Crouch A. J. C.—On the 18th January 
1892, there died one Sirumal leaving him 
surviving a son Karmumal, then a few 
months old, and a widow Vinjhibai, a young 
woman about 18 years of age. At the time 
of his death Sirumal possessed four houses, of 
which three form the subject of Suit No. 466 
of 1912 in the Sub-Court of Sehwan out 
of which these appeals arise. The 4th was 
dealt with in Suit No. €47 of 1912. On 
the 26th April 1912, Vinjhibai sold one of 
the houses to Manghamal (respondent No. 4); 
the property was re-sold several times until 
it was finally purchased by Dyalmal, now 
deceased. Dyalmal’s legal representatives were 
defendants Nos. 2 to 5 and are appellants 
in this appeal. Respondents Nos. 4 to 9 
defendants (Nos. 6 to 11) are the intermediate 
purchasers. 

(4) 27 C. 493. 

(5) 28 B. 11; 5 Bom. af R._618, 
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On the 10th June 1893, Vinjhibai sold 
the other two houses to Dyalmal, Thus, all 
three houses were at date of suit in the hands 
of appellants. 

In the suit out of which this appeal arises 
Karmumal with Rijhumal, who has purchased 
a six-annas share, seeks to recover possession 
of the three houses on the ground that 
Vinjhibai was minor when she’ sold the 
poperties and that she was under no 
legal necessity to sellthem. Itis alleged 
that Karmumal was born on the 80th 
vune 1891, and came of age on the 
30th June 1909, and that the suit having been 
filed on the 28th June 1912 is within time. 

As the defendants Nos. 6 to 11 were joined 
as defendants after the institution of suit at a 
date when any suit against them was time- 
barred, the original Court, finding that they 
were necessary parties, dismissed the suit as 
time-barred as against all the defendants 
as regards the first house. 

The same Court held that Karmumal was 
born on the 30th June 1891 and that the snit 
was in time so far it concerned the other two 
houses, and that no legal necessity for the 
sale by Vinjhibai had been established. The 
learned Judge also expressed the opinion 
that Vinjhibai was under the age of 18 at 
the time of the sale of the first house. There 
was a decree for possession in respect of the 
two houses as against defendants Nos. 2 to 5 
and the suit was dismissed as regards the first 
house. : 

Both plaintiffs and defendants Nos. 2 to 5 
appealed. In plaintitts’ appeal (No. 109 of 
1914) the lower Appellate Court held tbat 
defendarts Nos. 7 to 11, the intermediate pur- 
chasers of the first house, were not necessary 
parties and reversed the decreeof the lower 
Court so far as it relate i to the first house. 
It also held that no legal necessity for the sale 
to Dyalmal had been establ.shed. 

In the defendants’ appeal, the Court, after 
stating that the only issue which arose was 


whether Karmumal was born on the 3uth 


June 1891, found in the affirmative and 
dismissed the appeal. 

The representatives of Dyalmal, detendants 
Nos. 2 to 5, now appeal against both judg- 
ments. Mr. Lalchand who appears for appel- 
lants asks the Court to consider the follow- 
ing points: 

1. Was the suit time-barred as regards the 
first house? 
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2. Was it time-barred as regards the two 
houses? 

3. Was the finding as to the age of Karmu- 
mal correct? 

4. Should not compensation be allowed to 
appellants? 

No claim to compensation was made in the 
original Court, or in the lower Appellate 
Court, nor has any reference been made to it 
in the memorandum of appeal; therefore, the 
claim cannot now be entertained. 

If the age of Karmumal as found by both 
the lower Courts was correct, then the suit 
as regards the two houses was within time, 
We have concurrent findings of fact as to 
the age of Karmumal and cannot re-open 
the question. The only point, therefore, which 
calls for serious discussion in this appeal is 
the first one. 

Mr. Lalehand contends that Vinjhibai sold 
the house as guardian cf Karmumal; that 
there is no clear finding by the lower Courts 
that there was no legal necessity; that 
even if there were no legal necessity the 
transaction was voidable and not void; 
that no suit for possession could lie until 
the sale by Vinjhibai had been set aside; that 
in a suit to set aside the sale the original 
purchaser, Manghamal, was a necessary 
party, and that as he had not been joined 
until after the period of limitation bad passed 
the suit was time-barred. He also contends 
that as the evidence in Suit No. 647 of 1912 
was by agreement evidence in the suit out of 
which this appeal arose, and that as that suit 
had been remanded for further evidence, the 
present suit should also have been remanded. 

In the judgment of the original Court it is 
stated: “The defendants have made no 
serious attempt to prove that there was no 
legal necessity for the sale to Dyalmal’’, 
Though these words bad special reference to 
the sale of the two houses, they applied also to ` 
the first house. In the judgment of the 
lower Appellate Court this finding seems to 
be clearly confirmed. Mr. Lalchand has not 
attempted to show that there was any 
evidence whatever of legal necessity or thet 
there was any ground for referring it back 
for a finding of the point. 

The contention that this case should be 
remanded because the other case, of which 
the depositions were by agreement to be evi- 


dence in this case, also was referred back for 


further evidence, cannot beseriously entertain- 
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ed. It was open to the parties at the hear- 
ing to call any further evidence they chose; 
they were not restricted by the conduct of 
the other case. 

Tf Vinjhibat was a minor aé the time when 

she purported to sell her son’s property, .as 
alleged by plaintiff, then the sale would have 
been by some one who was in no legal sense 
the guardian, and Article 44 would have no ap- 
plication. But, under Hindn Law, Vinjhibai, 
if of age, was the natural guardian of her 
son’s property and, if she sold any portion of 
it for good consideration, but in excess of her 
powers, inasmuch as there was no legal 
necessity, then the defendant was, in my 
opinion, entitled to the benefit of Article 44. 
[See Satish Chandra Guha v. Chanter Kant 
Pyne (6) and Sham Ohandra Dafadar v. 
Godadhar Mandal (7).] The nse of the words 
‘void” and “voidable’ in connection with 
Article 44 is misleading, for suits lie to set 
aside void sales, and where a sale is voidable 
a plaintiff can sue for possession, exercising 
his right to “avoid the sale by an overt act 
of election implied by such suit. See Bijoy 
Gopal Mukerje v. Krishna Mahishi Debi (8). 
But in determining the scope of Article 
44 the High Courts of India have found 
the division of sales into void and yoidablea 
convenient one. 

The question, however, whether the sale 
was void or merely voidable isone that we 
need not consider; for even if it be conceded 
that it was voidable only, and that Article 44, 
‘had application, the suit would be barred 
only if the intermediate purchasers were 
necessary parties. Bat they were not 
necessary parties. Plaintiffs asked for and 
desired norelief against them. They were 
not in posseasion of the property or of the deed 
of sale, there was no outstanding estate vested 
in them, they claimed no interest in the pro- 
perty. They were joined merely to enable the 
Court to finally decide the question whether 
the sale was void or voidable, not merely 
as between the plaintiff and the representa- 
’ tives ofDyalmal, but as between the latter 
and other intermediate parties. 

I would dismiss both appeals with costs. 


Appeals dismissed, 
(6) 3 0. W. N. 278. 
(7) 9 Ind. Oas. 377; 13 C. L. J. 277. 
(8) 34 0. 329 (P. C.); 9 Bom. L. R. 602; 11 0. W.N. 
5 0. L, J. 334; 2 M. L. T. 133; 17M. L, J. 154; 
4AL J. 339; 34 I A. 87. 
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PATNA HIGH COURT. 
Ssconp Civin Apreat No. 1685 or 1914. 
April 11, 1916, 
Present:—Mr. Justice Mullick. 
FAKIRA LAL SAHU—Ptainrtrr— 
APPELLANT 
versus 
Munshi RAM CHARAN LAL— 


—-DEFENPANT— RESPONDENT. 
Limitation Act (IK of 1908), Seh. I, Art, 142—Pre. 
sumption of possession from title—Boih sides’ evidence 
unworthy of credit—Arable land ~Suit for possession 
— Limitation—Burden of proof. , 
The presumption of possession from title arises 


‘only in cases where the evidence of possession is 


equally. strong on both sides. ‘This principle does not 
apply to cases in which the evidence is equally 
unworthy of credit on both sides except in respect of 
land of a special character, such as waste, jungle or 
land under water. In case of arable land, in the 
absence of evidence on either side as to possession, 
the presumption arising from title does uot save 
limitation under section 142 of the Limitation 
Act. [p. 555, col. 1.] 

Second appeal from a decision of the Dis- 
trict Judge, Saran, dated 23rd March 1914, 
confirming that of the Munsif, Chapra, 
dated the 1Sth September 1913. 

Mr. Sailendra Nath Palit for Mr. S. N, 
Guha, for the Appellant. 

Mr. Kulwant Schay for Mr. Harihar Prasad 
Sinha, for the Respondent. 


JUDGMENT.—It is admitted that the 


. plaintiffs have proved their title to the land. 


The Only question is whether the plaintiffs 
have proved possession within 12 years of. 
the snit. The land is arable land and 
capable of the ordinary modes of possession. 
Both parties adduced evidence of cultivation 
and the Munsif found the plaintiffs’ evidence . 
worthless and that of the defendant good, 
and held ‘that the plaintiffs had not proved 
possession within 12 years, On appeal the 
District Judge finds that the evidence for 
the defendant is “very poor”, by which I 
presume he means that it cannot be believed, 
and then he says that “ the plaintiff has the 
misfortune of not having anything better on 
his own side and his oral evidence of pos- 
session is not good enough to support a 
decree.” By this he means, I presume, that 
the plaintiffs’ evidence is equally unworthy 
of credit, Therefore, the position which 
the learned Vakil for the appellant maintains 
before me is that the evidence of possession 
being equally balanced on both sides, the 
presumption of possession following title 
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should prevail. But tbat presumption arises 
only in cases where the evidence is equally 
strong on both sides, that is to say, when there 
is some evidence on both sides which the 
Court believes and where, by reason of 
that evidence being equally balanced on both 
sides, itis extremely difficult to decide the 
dispute satisfactorily. But the principle 
does not apply to cases in which the evidence 
is equally unworthy of credit on both sides 
except in respect of land, of a special 
character, such as waste, jangle or land 
under water, The case cf Thakur Singh v. 
Bhogeray Singh (1) following the Full Bench 
ruling in Mahomed Ali Khan v. Khaja 
Abdul Gunny (2), is authority for this 
proposition. So also is the judgment of 
the Privy Council in Babu Kasturi Singh 
v. Rajkumar Babu Bissun Pragas Narain 
Singh (3), but there is no case which goes 
so far asto lay down that when, there ts 
an absence of evidence on both sides in 
respect of arable lands, the presumption 
from title is to operate to save limitation 
under Article 142 of the Limitation Act. {t 
may be said that in principle there is no 
difference between ordinary lands and waste 
and jungle lands, but we are bound by the 
decisions of the Court, and although there 
àre some expressions in Babu Kasturi Singh 
v. Rajkumar Babu Bissua Pragas Narain Singh 
(3) which might support the argument of 
the learned Vakil for the appellant before 
me, 1 do not think that the case goes as far 
as the learned Vakil maintains. 

ae Appeal dismissed. 
< (1) 27 C. 25. 
< (2) 9 0, 744 (F. B.); 12 C. L. R. 257. 

(8) 8 C. W. N. 876. 


PUNJAB CHIEF COURT. 
Seconp Civiu Arrear No. 2087 or 1918. 
January 21, 1916. 
Presen':— Mr. Justice Rattigan and 
Mr. Justice Leslie Jones. 
Musammat SARDAR BEGAM—Derenpant 
— APPELLANT 
VETSUS 
MUHAMMAD SHARIF AND otnerns— 


Prartivrs~ RESPONDENTS. 
Appeal, second— Whether plaintifs fathe:'s consent 
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was bona fide, if question of fact—Consent, whether 
sufficient cause of action—Denial of plaintiff's right in 
written statemént, effect of. 

On the death of one of three brothers holding an 
estate in equal shares, his widow succeeded to a life- 
interest in her husband’s share, A part of the estate 
having been acquired by Government, the widow’s 
share of the purchase-moncy was paid te her with 
the consent of her brothers-in-law. Their minor sons 
then sued for declarations that the widow was only 
entitled to use by way of maintenance the income of 
the sum which she received as compensation, and that 
after her death the plaintiffs should be entitled to the 
capital and for an injunction restraining the defendant 
trom using tho capital during her lifetime. Both the 
lower Courts having decreed the plaintiffs’ claim, the 
defendant „preferred a second appeal to the Chief 
Court: 

Held, (1) that the question whether the consent 
of the plaintiffs’ fathers was given bona fide was one 
of fact and could not be argued in second appeal: (pn, 
556, col, 1.] . 

(2) that although the mere fact that their fathers 
consented to allow the widow to receive the com- 
pensation in cash, gave the plaintiffs no canse of action, 
provided that the welfare of the estate was not 
threatened, yet in view of the plaintifs’ allegation 
that the defendant set herself up ss full owner and 
her reply that the plaintiffs had no right in the pro- 
perty, it could not be said that the plaintiffs had no 
cause of action, [p. 556, cols. 1 & 2.) 

Bindoo Bassinee Dossee v. Bolte Chand Seti, 1 W. R. 
125; Musammat Prab Devi v. Harkishn Das, 47 P. R. 
1884; Subba Reddi v. Chengalamma, 22 M, 126; 9 M. 
L. J. 19, distinguished. 

Second appeal from the decree of the 
Divisional Judge, Lahore, dated the 10th 


June 1913. 


The Hon’ble Mr. Muhammad Shafi, for 
the Appellants. 

Messrs. Oertel and Nabi Bakhsh, for the 
Respondents. 


JUDGMENT.—Muhammad Shafi, Muham- 
mad Hafiz and Muhammad Hanif were three 
brothers holding an estate in equal shares. 
On the death of Muhammad Hanif his widow 
Musammat Sardar Begam succeeded to a 
life-interest in her  husbands share of 
the estate. In 1910 a part, of the estate 
was acquired by Government under the Land 
Acquisition Act, the widow’s share amount. 
ing to Rs. 6,115-2-3. 


In spite of the provisions of section 32 of 
the Land Acquisition Act this sum was paid 
_to the widow in cash by the Land Acgnisi- 
tion Officer with the consent of her brothers. 
in-law. 


The present snit was instituted by the 
mincr sons of Muhammad Shafi and Muham- 
mad Hafiz for declarations that the widcw 
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is only entitled to use by way of maintenance 
the income of the sum which she received 
as compensation and that after her death 
plaintiffs shall be entitled to the capital, 
and for injunctions restraining the defendant 
from using the capital during her life and 
requiring her to deposit the amount in some 
Bank to be selected by the Court, or to so 
invest it that there will be no danger of its 
being used or squandered during defendant's 
lifetime. The plaintiffs obtained a declara. 
tion that the defendant was only entitled to 
deal with tbe : property in question in the 
same way asshe was eutitled to deal with 
the land, an injunction prohibiting her 
from dealing with it otherwise, and a further 
injunction directing her to deposit or invest 
the amount as prayed by the plaintiffs, 


The defendant preferred an appeal to the 
Divisional Judge who maintained the decision 
of the first Court, and the defendant has now 
lodged a second appeal in this Court. 


The learned Advocate forthe defendant- 
appellant has argued two points only. The 
first is that the plaintiffs-respondents were 
bound by the consent of their fathers. 

Both Courts have found as a fact that 
the consent of the plaintiffs’ fathers was not 
given bona fide. Bat Mr. Shafi contends 
that a wrong inference has been drawn from 
the facts in evidence and that, therefore, he 
is able to argue this question on second 
appeal asa pointof law. With that con- 
tention we do not agree, but even if the case 
could be so argued, we have no hesitation 
in saying that in our opinion the decision of 
the lower Courts on the question of fact was 
perfectly correct. Itis no doubttrue that 
the fathers of the plaintiffs were not 
actuated by any desire to injure their sons, 
but at the same time their action in con- 


senting to allow this large sum to be made 


over to their brother’s widow in direct 
contravention of the provisions of the Act 
was so wholly unreasonable that it is 
impossible to regard their consent as being 
of bona fide character. We agree, therefore, 
with the lower Courts that the plaintiffs 
are not estopped from suing by their fathers’ 
consent. 

Mr. Shafi’s second point is that, even if it 
be granted that the plaintiffs are not so 
bound, the mere fact that their fathers 
consented to allow the widow to receive the 
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compen$ation in cash, provides the plaintiffs 
with no cause of action provided that the 
welfare of the estate has not been threatened 
by the widow, and in support of this pro- 
position he has cited Bindoo Bassinee Dossee 
v. Bolie Chand Sett (1); Musammat Prab Devt 
v. Harkishn Das (2) and Subba Reddi v. 
Chengalamma (8). In the abstract, no donbt, 
this proposition is quite correct. The plaint- 
iffs have no more right to bring a suit 
regarding this money than they would have 
had if the property had remained in the 
shape of Jand. The argument, however, 
fails when we come to look at the facts. It 
was stated in paragraph 9 of the plaint that 
the defendant denies that the plaintiffs have 
any right, present or reversionary, in the 
property and that she sets herself up as the 
full owner and threatens touse the capital. 
It is true that no evidence to this effect was 
tendered in Court, but it was unnecessary 
in view of the termsof paragraph 9 of the 
pleas. The defendant there asserted that 
the plaintiffs had no right in the property 
and that she herself had every right to 
spend properly the compensation money 
which she had been awarded. Having 
regard to the text we are unable to hold 
that by the word ‘property’ she meant 
merely that she was entitled to spend the 
capital for necessity of the kind which 
would justify her in alienating land; and we 
think that it is clear from her own pleas that 
she had in fact set up an absolute title 
and threatened to use the capital in a manner 
which wénld not be warranted by custom, 
and in view of the attitude which she hag 
taken, we are of the opinion that the decree 
granted by the District Judgeis no more 
than is required to safeguard the property 
in the interest of the reversioners. 

The appeal fails and is dismissed with 
costs. 


Appeal dismissed. 
(1) 1 W. R. 125. 
(2) 47 P. R. 1884, 
(8) 22 M. 126; 9 M. L. J, 19. ; . 


r 
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i CALCUTTA HIGH COURT. 
Apprat FROM APPELLATE Decree No. 3612 
or 1913. 

April 12, 1916. 
Present:—Mr. Justice Chitty and 
Mr. Justice Walmsley. . 4 
KHIRODE CHANDRA ROY-~Derenpant 
No. 1—APPELLANT 
versus 


Srimatti ASHTULLA BEE AND OTHERS— ` 


Pramtirrs— RESPONDENTS. 

Cvil Procedure Code (Act XIV of 1882), ss. 18, 108, 
311—Res judicata— Suit to set aside ex parte decree 
on ground cf fraud, if barred, when epplication- under 
s. 108, Civil Procedure Code, on same ground rejected. 

Where a question of fraud bas been properly raised 
and determined in an application under section 108 of 
the Civil Procedure Code, 1£82, to set aside an ea 
parte decree, the same question cannot be re-opened 
by the applicant in a suit subsequently brought by 
him to set aside the ex parie decree on precisely the 
tame ground. [p. 861, col. 1.] 

Bal Kishan Lal v. Topeswar Singh, 14 Ind. Cas. 848; 
15 0. L. J. 446; 17 C. W. N. 219, not followed, 


Appeal egainst the decree of the Officiat- 
ing Additional District Judge, Hughly, dated 
the 7th June 1913, reversing that of the 
Munsif, 2nd Court, Howrah, dated the 20th 
February 1912. 


FACTS material to the report will 
appear from the judgment.of the High Court 
and from the following extracts from the 
judgment of the first Appellate Court:— 

“The suit out of which this appeal arises is 
to set aside a rent-decree passed on 20th 


June 1899, and the execution prcceedings’ 


which followed culminating inthe sale of the 
preperty in questicn on 15th November 1899, 
on the ground of fraud. The plaintiffs allege 
that they became aware of the fraud on 17th 
September 1907. The present suit was 
brought on the 17th July 1909. 

Defendant No. 1 brought the suit for rent, 
tke decree passed in whichis now sought to 
be set aside. The defendant No. 2 is his 
brother and is also a Pleader of the Court in 
which ‘that svit was brought. Defendant 
No. 3 is a relation of theirs ard a Mukhtear 
of the same Court, The three were members 
ofa joint Hindu family up to 1309. f 

The case, set forth in that Court, is that no 
summons was cerved in the required names 
but one was sent to the plaintiffs? house by 
defendant No. 3, whereupon the present 
plaintiff No. 3 came to Court and saw defend- 
ant No. 2 and paid him Rs, 50 in full satis- 
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faction of the claim upon -his promising to 
see that the suit would be withdrawn; that 
the defendant No. 2, besides being defendant 
No. 1’s brother and interested in the property 
with defendants Nos. 1 and 3, was also de- 
fendant No. 1’s Pleader in that suit and 
was entrusted with its conduct; ihat sub- 
sequently another co-sharer landlord named 
Erfan- ud-din Mallick obtained a decree for 
rent against the plaintiffs which he put into 
execution, whereupon defendant No.1 pre- 
ferred a claim to the property in questicn as 
auction-purchaser thereof; that it was there- 
upon that they first became aware of this 
fraudulent dec.ee and auction-purchase; that 
they-then applied to set aside the er parte 
decree and the sale but were unsuccessful and 
that they, therefore, bring this regular suit 
for the purpose of obtaining ihe necessary 
declarations, possession being still with them. 

The defence material to this appeal is that 
there was no fraud ard everything was bona 
fide; that there was no promise to withdraw 
from the suit and there was no payment of 
Rs. 50 as alleged; that Rs. 50 was indeed 
paid io defendant No. 2 but not for the 
purpose alleged, but on acccunt of the rent 
suit brought by Erfan-ud-din Mallik and that 
the suit is res ;udicata and time-barred. 

The learned Munsif has dismissed the 
plaintiffs’ suit, 

Hence the plaintiffs’ appeal. 

[After discussing the evidence and the 
circumstances of the case, the Jearned Officiat- 
ing Additional District Judge came to the 
findings of fact that fraud as alleged by the 
plaintiffs was established and that the suit 
was within time, as they were kept ovt of 
knowledge of the fraud by the defendants. 
As regards the question of res judicata, he 
observed: |] 


“Thethird point for consideration is whether 
the present suit is barred ‘by res judicatts 
or not maintainable by reason of the plaint- 
iffs’ applications under sections ICS and 311, 
Civil Preeedure Code, having been rejected. 

The learned Munsif has held it is not. 

1 think so too. 

The cases of Mungul Pershad Dichit v. Grija 
Kant Lahiri (1) and Ram Gopal Majumdar v. 
Frasanna Kumar Samad (2) have been cited 

(1) 8 C. 51; 11 C.L.R. 113; 81. A, 123; 4 Sar. P. C. 


J. 249. 
(2) 2C, L. J. 508; 10 C. W. N. 529, 


. 
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for the defendants and those of Pran Nuth 
Roy v. Mohesh Chandra Moitra (8); Fadha 
Raman Shaha v. Pran Nath Roy (4); Khagendra 
Nath Mahata v. Pran Nath Roy (5); 
Golab Koer v. Badshah Bahadur (6) 
and Bal Kishan Lal v. Topeswar Singh (7) 
for the plaintiffs. I think the cases guotel 
for the defendants have no application. The 
question for consideration upon the applica- 
tion under section 108, Civil Procedure Code, 
was a very limited one, namely, whether 
there had been served no summons or the 
applicants had been prevented from appearing 
at the hearing by any sufficient cause. It is 
quite conceivable that even if fraud like that 
alleged in this suit be alleged in an applica- 
tion under section 108, Civil Procedure Code, 
the application may be dismissed on the 
finding that the remedy by such application 
is time-barred or that though there might be 
an understanding of the kind alleged, yet 
it was the duty of the applicant to appear 
in the suit on the date fixed and see that the 
understanding was duly carried out. But the 
rejection of an application of this kind on 
such ground ought not to bar the trial of the 
question, whether the violation of the under- 
standing and the obtaining of an ex parte 
decree by means of such violation are not 
fraud which vitiates the decree and renders 
it liable to be set aside on that ground. 
Furthermore, the view that a regular suit 
is the preferable, though not the exclusive, 


remedy in a case in which an ez parte decree - 


` and a sale on the basis of it are assailed on 
the ground of fraud, is well-founded on 
principle aud is supported by weighty 
authorities, as pointed out in the cases quoted 
for the plaintiffs. The enquiry required upon 
an application under section 311, Civil Pro- 
cedure Code, is also limited in its scope. T, 
therefore, think that the present suit is not 
barred by renson of the plaintiffs’ unsuccesfal 
applications under sections 108 and 311, Civil 


Procedure Code, the scope of both of which 

was so limited, * * * * * + # # 
5 py * * * + * ey 
(3) 24 C. 546, 


(4) 28 O. 475; 5 C. W. N. 757. 

(5) 29 O. 395; 60. W. N. 473; 4 Bom. L. R, 363; 29 
I. A. 99; 8 Sar. P. C. J. 266. 

(9 2Ind. Cas- 129; 100. L.J. 420; 18 0. W.N. 


1197. 
(7) 14 Ind. Cas. 845; 15 O. L.J. 446; 17 C. W. N, 
219, 
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The appeal was decreed and the decision 
of the Munsif reversed. The defendant 
then appealed to the High Court and the first 
two grounds taken in the memorandum of 
appeal were that the Court of Appeal below 
cught to have held that the suit was barred 
by res judicata and thatit was not maintain- 
able by reason of the plaintiffs’ applications 
under sections 108 and 311, Civil Procedure 
Code, 1882, having been rejected. 

Babu Manmatha Ruy, for the Appellant.— 
The suit tö set aside the ex parte rent-decree 
and the execution proceedings is barred by 
res judicata. There having been previous 
applications by the plaintiffs’ predecessor in 
1908 to set aside the rent-decree and the 
execution proceedings under sections 108, 244 
and 311, Civil Procedure Code,1882, on identi- 
cal grounds which have been dismissed, 
the plaintiffs cannot re-agitate the same ques- 
tion in the present suit. See Niadar Mal v, 
Raunak Husain (8), Puran Chand v. Sheodat 
Rai (9) and the observation of the Judicial 
Committee in Rajwant Prasad Pande v. Mahant 
Ram Ratan Gir (10). The question of fraud on 
which this suit is based was properly within 
the scope of the previous application and was, 
as a matter of fact, enquired into and found 
against the plaintiffs’ predecessor. 

The cases referred to by the learned District 
Judge in support of his view are clearly dis- 
tinguishable, In the Privy Council case of 
Khagendra Nath Mahata vy. Pran Nath 
Roy (5) the suit itself was attacked as 
fraudulent and there was no allegation of 
fraud made in the application to set aside the 
ex parte decree. In the case of Radha Raman 
Shaha v. Pran Nath Roy (4) Lord Hobhouse 
distinctly observed that it was impossible to 
say that the matter alleged to be fraudulent 
in the suit came in any way before the Court 
in the application under section 108, Civil 
Procedure Code, 1882. 

In the case reported as Pran Nath Roy v? 
Mohesh Chandra Moitra (8) it appears from 
the judgment that the plaintiff's case was - 
that the defendant’s suit was a fraud in its 
inception, see page 549,* 

(8) 29 A. 608; A. W. N. (1907) 191; 4 A. L. J. 668, 

(9) 29 A. 212; A. W. N. (1907) 31;4 A. L. J. 61. 

(10) 30 Ind. Cas. 849; 13 A. L. J. 987; 29 M. L. J. 
165; 2 L. W. 671; 18 M. L. T. 173; 17 Bom. L.R. 764; 


87 A. 485; 20 C. W. N. 35; (1915) M. W. N. 736; 23 
0. L. J. 55; 42 I. A. L71 (P. C.). 


#Page of 24 C.—Ed. aaa 





Vol, XXXV] 
KHIRODE CHANDRA ROY V. ASHTULLA BEE. 

In the recent case of Bal Kishan Lal v. 
Topeswar Singh (7) Mr. Justice Mookerjee 
stated the proposition somewhat too broadly; 
the Privy Council cases to which he referred 
do not seem to justify such a general proposi- 
tion. Besides that case is no authority for 
the present case as the facts are not similar. 
The decision in Ram Gopal Majumdar v. 
Prasanna Kumar (2) is still good law, although 
it goes too far and brings such cases within 
the purview of constructive res judicata. 

Babu Dwarkanath Ohakraburty (with him Babu 
Nagendra Nath Ghosh), for the Respondents.— 
There could be no res judicata if the scope of 
the previous infructuous proceedings .under 
sections 108, 244 and 311, Civil Procedure 
Code, was such that the question raised in 
this suit could not be decided. 

Referred to Khagendra Nath Mahata v, Pran 
Nath Roy (5). The fraad in the present case 
consisted of the cireumstance that although 
the then plaintiff took the money promising to 
make a settlement with the then defendant 
(the present plaintiff), he did not do so but 
managed to secure an ex parte decree. The 
only question in the application to set aside the 
ex parte decree was whether appearance of 
the defendant was prevented by fraud. But 
the present suit is based on a different ground 
of fraud, ` 


[Currry, J.—The fraud consisted in keeping 


the defendant away from the suit—that is. 


quite within the scope of section 108. The 
test is whether the fraud could be enquired 
into and was in fact gone into.) 

The case in Bal Kishan Lal v. Topeswar 
Singh (7) supporta my contention. 

[Carrrr, J.— There was no adjudication, 
- the application was dismissed for default. ] 

There are two distinct frauds, one was 
practised upon me and the other upon the 
-Court. The fraud in the suit is not the same 
which was alleged and inquired into in the 
application. 

JUDGMENT.—In this case the original 
plaintiff Kasimji Adamji, whose heirs are 
now the plaintiffs on the record, sued for a 
deslaration that.the decree in Suit No. 188 
of 1899 in the Court of the fourth Munsif of 
Howrah and the execution proceedings result- 
ing on that decree should be set aside as 
fraudulent, and the plaintiff confirmed in 
possession of the land described in the 
schedule to the plaint. The sole question 
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arising in this second appeal is whether the 
present suit is barred by reason of an order 
under section 108 of the Civil Procedure 
Code of 1882 dismissing an application of the 
present plaintiff to set aside the ex parte decree 
in Suit No. 188 of 1€99.. The Court of first 
instance found that there was no fraud on the 
part of defendant No. 1 in obtaining the 
ew parte decree, and that no payment was 
made to the defendant No. 2,as alleged, for 
the purpose of getting the suit withdrawn. 
As to the execution proceedings, that Court 
was of opinion that no fraud had been 
established. It also found that the plaintiffs’ 
predecessor-in-title knew of the-auction-sale 
and of the possession being delivered to the 
defendants before the date when it was alleg- 
ed that that fraud had become known to him, 
and it accordingly found that the suit was 
barred by limitation. On appeal by the 
plaintiff, the lower: Appellate Court found 
that the fraud relied upon by the plaintiff was 
satisfactorily established, and that the suit 
was within time, having been brought within 
three years of the date when the fraud was 
discovered. On the third point, which is the 
point before us, the learned Additional Dis- 
trict Judge found that the suit was not barred 
by reason of the plaintiffs’ unsuccessful appli- 
cations under sections 108 and 311 of the 
Civil Procedure Code of 1882. He acecord- 
ingly allowed the appeal and gave the plaint- 
iff a decree. Against that the defendant 
No. 1, Khirode Chandra Roy, has appealed 
to this Court. His interests are the same as 
those of defendants Nos. 2 and 8. 


A number of cases have been cited before 
us.’ It was held by this Court in the case of 
Pran Nath Roy v. Mohesh Chandra Moitra (3) 
that the fact of the plaintiff having applied 
unsuccessfully under sections 108 and 311 
of the Civil Procedure Code of 188%, did not 
bar the suit then before the Court, which 
was for setting aside a decree as fraudulent. 
That case and a cognate case went upon 


appeal to Her Majesty in Council. The case 
just referred to is reported as Radha 
Raman haha v. Pran Nath Roy (4). 


There their Lordships of the Judicial Com- 
mittee said that they had nothing before 
them but the bare fact that the plaintiff had 
endeavoured to geb an ev parte decree set 
aside undor section 108, Civil Proceduro 
Code, under which the Court might try who- 
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ther the summons had been served cr whether 
the plaintiff had been prevented by any 
sufficient cause from appearing. It was, 
therefore, impossible for them to say that the 
matter now alleged as fraudulent came in 
any way before the Court under the applica- 
tion which was made by virtue of section 108. 
In the cognate case of Khagendra Nath Mahata 
v. Pran Nath Roy (5) more particulars 
were laid before their Lordships. Lord 
Robertson, who delivered the judgment of 
the Court, said: “It is, therefore, necessary 
io ascertain what are theirne grounds and 
scope of the present suit, in order to see whe- 
ther the refusal of the applications under 
the sections specified had already determined 
the questions now raised.” After setting out 
the allegations made by the plaintiff he said: 
“These allegations are plainly an attack, 
not on the regularity or sufficiency of the 
service or the proceedings, but on the whole 
suit asa fraud from beginning to end.” The 
Privy Council accordingly held that the 
limited orders under sections 108 and 311 
would not bind the plaintiff in that suit, where 
the whole suit itself was attacked asa fraud. 
In the case of Bal Kishan Lal v. Topeswar 
Singh (7) the learned Judge remarked: “It 
is uow well settled by the decision of the 
Judicial Committee” (in the cases to which 
we have just referred) “that it is open to a 
plaintiff, whose application to set aside an 
ex parte decree under section 108 and the 
sale consequent thereon under sections 244 
and 311 of the Code of 1882 have heen 
infructuous, to maintain a suit to set aside 
the decree on the ground of fraud or for any 
other valid reason.” If the judgment of 
the Judicial Uommittee to which we have 
just referred be carefully read, it will be 
seen that that proposition is too broadly 
stated. In that case, however, if was 
obyious that tne order under section 108 
could not bind the plaintiff. The plaintiff 
was a mincr at the date of the original decree 
and was not represented by any guardian, 
Some person, it does not appear who, made 
an application on behalf of the plaintiff 
while he was still a minor to have the er 
parte decree set‘ aside. That application, 
however, was dismissed for default, and-a 
later application to restore it was subsequent- 
ly rejected. Obviously the plaintiff in that 
case could not be said to be bound by the 
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order, which had been made nominally 
against him when he was a minor and un- 
represented. The case of Qolab Koer 
v. Badshah Bahadur (6), to which reference 
was made, has really no application to the 
present case as the point there was whether 
an order made under section 623 declining to 
review a decision would bar a subsequent 
suit. The two cases do not rest upon pre- 
cisely the same footing. The trae test seems 
to be whether the fraud, in respect of which 
it is sought to set aside the decree, was a 
question which was properly in issne in the 
application under section 108. It seems 
unnecessary to consider the question of the 
application under section 311. Ifthe decree 
can be set aside in this suit, the execution 
proceedings consequent upon it would like- 
wise be set aside. If the decree stands, 
then the decision of the application under 
section 311 would rest upon its own 
facts and upon its own merits, It seems, 
therefore, necessary to see what the fraud 
actually alleged by the plaintiff was. A 
perusal of the first 7 paragraphs of the plaint 
sbows that the fraud alleged in this case 
was not in the rent suit itself but was the 
deceit practised upon the plaintiff, or rather 
upon his son, by which the then plaintiffs 
secured the absence of the present plaintiff 
Kasimji Adamji on the date that the suit 
came on for hearing. The allegation was 
that Salebhoy Kasimji had gone to the 
Pleader and had paid him Rs. 50 on account 
of the claim which was just under that sum 
and the Pleader, who was the brother of defen- 
dant No. 1, had promised that he would get 
the suit withdrawn. Instead of doing that 
the defendant No. 1, aided by defendant No. , 
2, his brother the Pleader, and defendant No. 
3, applied for and obtained an ez parte decree. 
There was in this case no doubt that the. 
money was due as claimed by the plaintiff}- 
The Court which tried the application under 
section 108 found that the plaintiff had 
failed to prove the arrangement made by 
Salebhoy Kasimji with the Pleader for the 
withdrawal of the suit or that the Rs. 50 was 
paid. The application under section 108 was 
accordingly rejected, as it appeared that the 
plaintiff Kasimji Adamji was well aware of 
the suit and of the date when it would come on 
for hearing. That appears to be the precise 
fraud, on which it is now songht to set aside 
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that decree. An attempt was made ‘by the 
learned Pleader for the plaintiff to argue that 
the fraud in obtaining the decree was not 
that, but was the false swearing that money 
was due when, as a fact, it was not due. 
That, however, is not correct. The fraud 


alleged was the deceit which was practised: 


upon the plaintiff's son, and which, no doubt, 
facilitated the passiag of the ex parte decree. 
We have wot been referred to any case in 
this Court precisely in point, but there are 
two cases decided by the Allahabad High 
Court in which this distinction has been 
drawn. In the case of Puran Chand v. Sheo- 
dat Raz (9) it was pointed out that ihe only 
real fraud alleged was connected with the 
non-service of summons. That was a fraud 
which could be and was decided in the ap- 
plication under section 108. It was, there- 
fore, held that the plaintiff could not be 
allowed to again litigate that question in a 
subsequent suit. The Privy Council cases 
above referred to were distinguished on that 
ground. In Niadar Mal v. Raunak Husan 
(8) the same view was taken. There the 
suit was brought by the plaintiff to set aside 
a decree on the ground of fraud, the fraud 
alleged being that the suit had been impro- 
perly instituted against the plaintiff as of full 
age when he was, in fact,a minor. In the 
application under section 108, that question 
was gone into and was found against the 
plaintiff. It was held that he could not be 
allowed to re-open that question ina subse- 
quent suit. If the remarks of Lord Robert- 
son to which we have above referred, be read 
carefully, it will be seen that their Lordships 
clearly anticipated that the refusal of appli- 
cations under sections 108 and 311 might 
determine the question of fraud on which the 
subsequent suit was based. The point in 
every case must be whether such questions 


. have been properly raised and determined 
on such applications. 


In the case before us, 
the fraud alleged and sought to be proved, 
was clearly the prevention of Kasimji Adanji, 
the original plaintiff, from appearing as de- 
feudant in the previous suit. That was 
found against him in his application under 
section 108 after a full trial, and we are of 
opinion that he cannot be allowed to re-open 
it in the present suit in which he seeks relief 
on precisely the same grounds. 


We azcordingly allow the appeal and order 
36 
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that the platntiff’s suit do stand dismissed 
with costs in all the Courts. 
Appeal allowed. 


PUNJAB CHINE COURT. 
Secoyp Crvit Apefat No. 634 or 1913, 
January 17, 1916. 
Present:—Mr. Justice Shah Din. 
SHIB DIAL—PLAINTIFE— SPPELLANT 
versus 
MATHRA DAS AND 0THER3— DEFENDANTS — 
RESPONDENTS. f 

Custom or personal law—Bhandari Khatris vj 
Jalalabad, Amritsar District—Custom, proof of—Pre- 
sumption in case of high caste Hindus. 

Each caso of alleged custom has to be decided 
primarily upon the proof actually adduced in that 
case and not upon a priori grounds. [p. 563, col. Lis 

Where the partios concerned are high casie Hindus 
not depending for their subsistence on agriculture , 
the presumption in the first instance is in favour ot 
She applicability of Hindu Law tothe exclusion of 
custom. [p. 583, col. 1.] . 

Bhandari Khatris of Mauza Jalalabad, Amritsar 
District, are, in matters of succession, governed by 
ordinary agricultural custom, and not by their 
personal law. [p. 562, col. 1.) : 

Musammat Pal Devi v. Fakir Chand, 60 P. R. 1695; 
Harnam Singh v. Devi Chand, 107 P. R. 1901; 117 P. 
L. R. 1901, distinguished. 


Second appeal from the decree of the 
Divisional Judge, Amritsar Division, dated 
the 2lst January 1913. 

Bakhshi Tek Chand, for the Appellant. 

Mr. Nanak Chand, for the Respondents. 


JUDGMENT.—A return has now been 
received to this Court’s order of remand 
dated the 22nd December, 1914. Both the 
Munsif, who conducted the enquiry, and the 
District Jadge, through whom the record has 
been re-submitted to this Court, have con- 
curred in holding that in the matter of 
succession the parties are governed by or- 
dinary agricultural custom and not by their 
personal law, and that, therefore, the plaint- 
iff Shib Dial, though a nearer reversionary 
collateral of Chamman Mal, vendor, would 
not exclude the remote reversioner Mathra 
Das, vendee, from succession to the land 
in suit. 


The District Judge has discussed in his 
return five instancss of succession among 
the Bhandari Khatris of Jalalabad as dis- 
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closed by mutation entries in the revenue 
records of the village; and he has shown 
that in each of these instances the collaterals 
of the male proprietor concerned succeed- 
ed to the landed property according to the 
rule of representation recognised by custom 
and that the nearer collateral did not 
exclude the more remote. 

Two of the instances relate to the family 
of the parties. The following pedigree- 
table is material:-- * 





Suse Rar 
( > 
Ralla Ram, Shib Dial, Bura, Kirpa Raw, 
| Plaintiff. died 1903. died 1911. 
Rura. 


Bura died in 1903, leaving two brothers, 
Shib Dial, who is plaintif in the present 
case, and Kirpa Ram, and a nephew Rura. 
The land left by Bura was mutated.in the 


names of all three in equal shares. This 
is the first instance of succession in the 
family. The second instance is that of 


succession to the land left by Kirpa Ram 
who died in 1911. His estate was mutat- 


ed in the names of Shib Dial, plaintiff, 
and his nephew Rura in equal shares. The 
remaining three instances relate to the 


yilage in which the parties reside, and the 
facts as stated by the District Judge by 
reference to the several pedigree-tables 
given ir his return have not been disputed 
before me. 

We may, therefore, take it as proved 
that there are no less than five authenticat- 
ed instances of succession to landed pro- 
perty among the Bhandari Khatris of 
Jalalabad, which show that in the matter 
of inheritance relating to land they are 
governed by custom and not by Hindu Law. 
The plaintiff has keen unable to cite one 
single instance to show that the Hindu 
Jaw of succession has ever been followed 
either in his own family or among other 
families of Bhandart Khatris in Jalalabad 
so far as succession to landed estate is 
concerned. The only criticism of the above- 
mentioned instances that has been made by 
the plaintiff's learned Pleader is that the 
collaterals, who are said to have succeeded 
together to the landed estate of the male 
proprietor concerned in each of those in- 
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stances, might haye been members of a 
joint Hindu family, and that as such they 
would succeed equally irrespective of the 
nearness or remoteness of their relationship 
to the male proprietor. No such suggestion 
appears to have been made in the Courts 
below even as regards the two instances in 
his own family in which the plaintiff Shib 
Dial was directly concerned, and I cannot 
give any weight to his learned Pleader’s 
argument relatiug to this part of the case. 


It is next contended by him, on the 
authority of Musammat Pal Deri v. Fakir 
Chand (1) and Harnam Singh v. Devi Chand 
(2), that Bhandari Khatris follow Hindu 
Law and not agricultural custom, and that 
the few instances proved and relied upon 
by the opposite party in this case are in- 
sufficient to establish the applicability of 
custom regarding succession to landed pro- 
perty among members of this tribe, Now, 
Musammat Pal Devi v. Fakir Chand (1) was 
a case in which the parties were- Bhandari 
&hatris of Batala in the Gurdaspur District, 
and it was held by this Court that. they 
followed Hiadu Law, under which the widow 
of the last male proprietor was entitled for 
her life to a share equal to that of a son 
of the proprietcr upon the estate being 
divided among the sous. The actual de- 
cision has, therefore, no bearing upon the 
present case. But it was observed thatin 
a case in which the parties are by caste 
Hindus of good position and residents of 
a town, and, though holding land, non- 
agriculturists, depending for their livelihood 
on ayccations other than cultivation of land, 
while the Courts should see in the first 
instance whether there is any custom 
bearing on the question in issue relating to 
inheritance, alienation, ete., no presumption 
should be made in favour of the existence 
of such custom, which will have to be. 
established by the evidence of the ‘parties. 
This principle was followed in Harnam Singh 
v, Devi Chand (2), which was a case ofan 
alienation among the Bhandari Khatris of 
Verowal, a town in Tarn Tarn Tahsil; and 
it was there held that upon the evidence 
adduced in that case the plaintiff had failed 


(1) 60 P. R. 1895. 
(2) 107 P. R. 1901; 117 P. L. R. 1901. 
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to establish that a sonless Bhandari Khatri 
of Verowal was governed by custom pro- 
hibiting alienation by him of ancestral land 
without the consent of the collaterals. 

The principle underlying the above-men- 
tioned decisions is now well-established, 
namely, that each caze of alleged custom 
has to be decided primarily upon the proof 
actually adduced in that case and not upon 
a priori grounds; and that where the parties 
concerned are high caste Hindus not depend- 
ing for their subsistence on agriculture, the 
presumption.in the first instance is in fa- 
our of the applicability of Hindu Law to 
the exclusion of custom. 

In the present case the initial burden lay 
on the defendant-vendee of proving that 
the parties were governed by custom and 
not by Hindu Law; but I agree with the 
Courts below that he has discharged that 
onus, and it must be held that in matters 
of succession to landed estate custom applies 
to the parties and not their personal law. 


It follows from the above finding that 
the plaintiff’s right of pre-emption in respect 
of the land sold is not\superior to that of 


Mathra Das, the second’ vendee; and I 
accordingly maintain the decree of the 
Divisional Judge and dismiss this appeal 


with costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DRORERS Nos. 144 
AND 143 or 1914. 

Rees Nos. 385 ano 386 or 1914. 

June 23, 1916, 

Present:—My. Justice D. Chatterjee and 
Mr. Justice Newbould. 

SHAIK SAHED—Dsraxpant No, 1— 
APPELLANT 
versus 
KRISHNA MOHAN BASAK—PraintirF— 
RESPONDENT. 

Landlord and tenant—Suit for rent against all 
heirs of deceased tenant, if could be decreed agawnst 


one of then—Contract Act (IX of 1872), s. 48, appli- 
cation of. 


In a suit for rent brought against all the heirs of 
a deceased tenant, a money-decree for the entire 
claim cannot be made against one of them on the 
ground that he alone used to pay the rent as the 
representative of the old tenant. The defendants 
“must be taken as one body of registered tenants 
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holding one single holding. [p. 563, col. 2; p. S64, 
col, 1. 

actin 43 of the Contract Act can have no appli- 
cation where parties become jointly interested by 
operation of law in a contract made by a single 
person. [p. 564, col. 1.] 

Rameswar Singh v. Jaideb Jha, 6 Ind. Cas. 387; 
12 ©. L. J. 591; Jogendra Nath Roy v. Nayendra Narain 
Nandi, 11 0. W. N. 1026, distinguished. 

Kashi Kinkar v. Satyendva Nath Bhadro, 7 Ind. Cas. 
840; 15 ©. W. N. 191; 12 C. L. J. 642, followed. 

Appeals against the decrees of theO fiiciating 
Sub-Judge, Dacca, dated 12th August 1913, 
reversing and affirming, respectively, those of 
the Additional Munsif of that place, dated 
the 27th September 1912. 

Babu Surendra Nath Das Gupta, for the 
Appellant. 

Dr. Sarat Chandra Basak (with him Babu 
Chandra Sekhar Sen), for the Respoudent. 

JUDGMENT, - 
S.A, No. 144 or 1916. 

The plaintiff, a co-sharer landlord, 
brought a suit for arrears of rent against 
defendants Nos. |, 2 and 3, the heirs of his 
original tenant. Defendant No. 1 did not 
appear, but defendants Nos. 2 and 3 appeared 
and filed a written statement denying the 
rate of rent alleged by the plaintiff and plead- 
ing want of parties and dispossession of a 
part of the holding. The Court of first in- 
stance dismissed the suit for want of parties 
and dispossession of a part of the holding and 
expressed an opinion that the plaintiff had 
failed to prove the rate alleged by him. On 
appeal by the plaintiff the learned Subordi- 
nate Judge has given a money-decree against 
defendant No. 1 only for the entire claim. The 
defendent No. 1]. appeals and it is contended 
on his behalf that the learned Subordinate 
Judge is wrong. The learned Subordinate 
Judge has held that defendant No. 1 used to 
pay the rent as the representative of the old 
tenant and is, therefore, liable to pay the 
whole rent, althongh there is no evidence that 
defendant No. 2 or No.3 ever authorised him 
to pay rent. Now the defendant No. 1 was the 
eldest son of his father, defendant No. 2 being 
a minor and defendant No. 3 a female, and 
he might be taken as representing the family 
in their relations with the landlord and if 
the landlord had brought a suit against him 
alone as his recorded tenant, there would per- 
haps have been no difficulty in his obtaining a 
decree for the rent claimed against him alone 
but the landlord has chosen to sue him ag 
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one of three tenants who stand in the place of 
one deceased tenant. Having brought his 
suit against all the heirs, he has recognised 
them all as his tenants and they must all be 
‘taken as one body of registered tenants hold- 
ing one single holding. There is no case of 
a joint contract which might be enforced 
against any of the joint contractors, because 
the defendants have not made any joint con- 
tract. Section 43 of the Contract Act speaks 
of two or more persons making a joint pro- 
mise and can have no application where par- 
ties become jointly interested by operation of 
law in a contract made by a single person. 
Reliance has been placed on the case of Sir 
Rameswar Singh v. Jaideb Jha (1). That was 
not a case in which the contract of one per- 
son was inherited by more than one; at least 
the report does. not show that it was such 
a case. The observation there that “it was 
“competent to the plaintiff to bring his suit 
against any number of-several joint tenants” 
must be read as applying to the facts of that 
case and for all that we know, that case may 
have been one in which the contract of ten- 
ancy was entered into jointly by the severai 
tenants. The same remarks may also be made 
‘as to the case of Jogendra Nath Royv. Nagendra 
Narain Nandi (2). The later case of Kashi 
Kinkar Sen v. Satyendra Nath Bhadro (3) is 
more in point, as the case was one of an in- 
herited contract and supports the contention 
of the appellant. We think it was not open 
to the learned Judge to make for the plain- 
tiff a case that he did not make for himself. 
The decree of the lower Appellate Court must, 
therefore, be set aside and the case sent back 
for a decision in accordance with law as a 
case against all the defendants. Costs to 

abide the result. 
This judgment will govern Second” Appeal 

No. 148 of 1914. 

The Rules will stand discharged. 
Appeals allowed; Cases remanded; 


Rules discharged. 
(1) 6 Ind. Cas. 387; 12 ©. L. 3.591. - 
(2) 11 0. W. N. 1026. 
18) 7 Ind. Cas. 840; 15 C. W. N. 19°; 
642. 
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‘Alliance Bank of Simla, 


. PUNJAB CHIEF COURT. 
First Cryin Appeas No. 2540 or 1914, 
January 19, 1916. . 
Present: —Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. ’ 
KANHAYA LAL—Dezrenpantr— 
APPELLANT 
versus A 
ALLIANCE E BANK or SIMLA, Lro.— 


Pratniire— RESPONDENT. | 

“aga De payable by instulments — Provision 
in deed enabling mortgagee to call up who'e amount 
—Fatlure of mortgagor to pay first instalment —Mort- 
gagee, whether can claim re-payment of whole debt. | 

On the 14th November 1912 defendant mortgaged 
a house to plaintiff for Rs. 15,C00, which amount was 
to be re-paid in 5 annual instalments of Ra. 3,000 
each begivning on the Ist January 1914. The deed 
contained a provision thatthe mortgagor will, 90 
days after demand, pay to the mortgagee Bank or 
its assigns the amount for the time being owing by 
the mortgagor to the Bank in account current to 
be made up with interest and all other lawful 
charges. Defendant having failed to pay the first 
instalment, the plaintiff Bank sued to recover the 
whole sum then due on the footing of the mortgage 
with interest at the same rate until realisation: | 

Held, (1) that the Bank was fully entitled te sue 
for the amount of each unpaid instalment as soon as 
it fell due, and that the provision in the deed conferred 
on the Bank the further right to call up the whole 
amount of the debt wheneverit thought fit and 
whether or no there had been any default on the 
part K the mortgagor 90 days after demand; [p. 565, 
col. 1. 

(2) that-as no final demand had been made ‘for the 


“payment of the whole debt 90 days before the 


institution of the suit, the terms of thé deed had 
not been complied with and the plaintiff Bank was only 
entitled to claim the amount of the first instalment 
plus the interest due on the whole debt up to the 
date of the institution of the suit. [p. 565. col. 2; p. 
566, col. 2.] 

Venkatarao Krishnappa v. Mahableshwar, 26 B. 241, 
3 Bom. L. R. 876, distinguished. 


First appeal from the decree ‘of the Dis- 
trict Judge, Delhi, dated the 22nd July 1914. 

Messrs. Balwant Rat and Sardha Ram, for 
the Appellant. 

Messrs. B. Bevan Petman and Wazir Singh, 
for the Respordent. 


$ JUDGMENT. | 

Lesu1E Joxes.—On the 14th November 
1912 the defendant Kanhaya Lal of Delhi 
mortgaged a house with outbuildings to the 
Limited, in lien 
of a sum of Rs. 15,000 bearing interest at 
7 per cent. per annum with six-monthly 
rests. According to the terms of the desd 
the principal was to be re-paid in five annual 
instalments of Rs. . 3,000 each, beginning. 
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on the Ist of January 1914. Before 
the first instalment fell due the defendant 
had begun to ask for an extension of time. 
This request was refused by the Bank, which 
instituted the present suit on the 16th of 
April 1914 for the whole sum then due on 
the footing of the mortgage with interest 
at the same rate until realization of the 
decree. 

The District Judge of Delhi has granted 
the plaintiff a decree for the sum of 
Rs. 17,671 principal and interest at Rs. 7 per 
cent., calculated up to the 22nd of October 
1914,-with further interest at the rate of 
Re. 6 per cent. per annum after that date 
until realization, with full costa. 

The defendant has now appealed to this 
Conrt. 

The deed which is in the form of an 
English mortgage, contains a provision that 
the mortgagcr will, 90 days after demand, 
pay to the Bank or its assigns the amount 
for the time being owing by the mortgagor 
to the Bank in account current to be made 
up with interest and all other lawful 
charges. 

It has been contended on behalf of the 
defendant that according to this provision 
the Bank was not entitled to claim even 
the amount of the first instalment until 
90 days after demand. We have, however, 
no difficulty in finding that the Bank was 
fully entitled to sue for the amount of each 
unpaid instalment as soon as it fell due, 
and that the provision in question is one 
which confers on the Bank the further 
right to call up the whole amount of the 
debt whenever it thought fit and whether 
or no there had been any default on the 
part of the mortgagor 90 days -after 
demand. 

We are equally clear that there was 
no subsequent oral agreement extending the 
time for the payment of the first instalment 
and also that there has been no waiver on 
the part of the defendant-appellant of any 
right which he may have possessed under 
the deed. 

The first question of importance is whe- 
ther the Bank had demanded the whole 
sum due on the footing of his mortgage 
90 days before the institution of the snit. 
For the plaintiff-respondent it is contended 
that such demand was made in two letters 


+ 


dated the 25th of November 1913 and the 
7th of January 1914, respectively. The 
first of these letters was in reply toa request 
by the defendant for an extension of time. 
It refers particularly to the instalment of 
Rs. 3,000 due on the Ist of January 1914 
and closes with the following sentences:— 
“We insist upon your instalment, &e., being 
paid as per your bond, and unless you pay 
the same on due dates (sic) your loan ac- 
count will at once be called up. Please 
acknowledge receipt of this letter.’ The 
second letter dated the 7th of January 1914 
runs as follows:— 

“Re instalment P Rs. 3,000 due on your 
Joan account on the lst current and interest 
Rs. 763 5-3 acerued to 3lst December last. 

“As you have failed to pay the above, 
we write to say that unless you pay the 
amount due by the 15th current a suit will 
be Sled against yon without further notice. 

“ Kindly own receipt of this notification.” 

We are unable to read these letters as 
containing a demand for the whole amount 
of the debt. What they contain rather is 
a threat that if the first instalment was not 
paid the whole debt would then be called 
up, andit is admitted by Counsel for the 
plaintiff-respondent that if the first instal- 
ment had been satisfied, the whole amount 
of the debt would not have been claimed. 


That the view which we take regarding 
the contents of these letters is correct, is 
indicated by a letter dated 19th of March 
1914 despatched by the Pleader for the 
Bank to the defendant, in which the defendant 
was given what is described asa final notice 
that unless the first instalment plus interest 
is paid within a week the plaintiff Bank would 
file a suit for the recovery of the whole debt. 


In our opinion, then, no final demand was 
made for the payment of the whole debt 
90 days hefore the institution of the suit, 
There was merely a conditional notice and 
although we have asked Counsel for the 
plaintiff-respondent to supply us with some 
authority for holding that such conditional 
notice is tantamount to an abso ute demand, 
he has failed to do so. We hold, therefore, 
that the terms of the deed as regards the 
making of a demand 90 days before the 
institution of the suit haye not bsen complied 
with. 
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-Counsel for the plaintiff-respondent has 
two further arguments with which it is neces- 
sary to deal, According to the terms of 
the deed the Bank is entitled to bring the 
whole property to sale without notice, if the 
whole or part of any instalment has fallen 
into arrears forone calendar month. It is 
contended that this provision enables the 
Bank to neglect the earlier provision regard- 
ing 90 days’ demand. Counsel for the 
appellant urges, onthe other hand, that by 
reason of the provisions of section 69 of the 
Transfer of Property Act this condition in the 
mortgage is invalid. That contention, however, 
we do not propose to discuss for this reason 
that even if it be granted that the full terms 
of ‘that English mortgage in dispute are 
enforcible in the Punjab, we are still of the 
opinion that the condition in question is not 
one on which the plaintiff-respondent is able 
to rely for the purposes of the present ‘suit, 
as the right which this condition gives to 


the plaintiff is merely aright of private sale. ' 


The plaintiff has not even asked the Court 
to enforce that right but has elected 
rather'to sue for the amount of the mortgage 
debt and having done so, we consider that he 
is bound by the provisions of the deed which 
relate to such recovery. 


The last argument of Counsel for the plaint- 
iff-respondent is that as the defendant- 
mortgagor has fsiled to carry out 
the terms of the mortgage contract, the 
Bank is entitled to put an end to the contract 
and to call up the whole amount of the debt 


although « the remaining instalments 
have not fallen due. In ‘support of this 
argument he has cited Venkatarao Krish- 


nappa v. Mahableshwar (1), but an exami- 
nation of that ruling shews that the 
Bombay High Court were dealing with 
very different’ facts. The defendant in that 
case had mortgaged ten fields to secure 
payment of certain debts payable after 15 
years, but subsequently it turned out that he 
had no title to six of the fields. He not only 
failed to pay the stipulated interest as agreed 
upon but also he had failed to furnish the 
plaintiff with the whole of his security. 
In those circumstances the Bombay High 
Court held that the plaintiff was entitled to 
bring the mortgaged rrorerty,to”sale not- 


(1) 26 B. 241; 3 Bom. L. R. 876. 
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withstanding that the term of 15 years bad 
not expired. We donot think that this case 
is one which can have any bearing on the 
appeal now before us. 

We hold then that in the present suit the 
plaintiff Bank was only entitled to claim the 
amount of the first instalment plus the interst 
due on the whole debt up to the date of the 
institution ofthesuit. The.plaintiff- respondent 
has not appealed against the decision to allow 
interest at the rate of only Rs. 6 per cent. 
per annum after that date until realization. 

Accordingly we accept the appeal’ to this 
extent that the plaintiff will get a decree for 
the sum of Rs. 3,000 principal, with interest 
calenlated with_six monthly rests at tbe rate 
of Rs. 7 per cent. per annum from the 14th 
of November 1912 up to the date of the 
institution of the suit, plus interest on the 
total at the raie of Rs. 6 per cent..rer 
annum after that date until realization, |, 

Having regard to the whole circumstances 
of the case we further order that the parties 
do bear their own costs throughout. 


Appeal accepted in part. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 153 
or 1913. 

March 17, 1916. 
Present:—Sir Lancelot Sarderson, Kr, KA 
Chief Justice, and Mr. Justice Newbould. 
KANTA MOHINI DASI, MINOR, by: 
HER NEXT ERIEND KAMINI DA SI— PLANIIEY 
— APPELLANT 
vETSUS 
NANICHORA SOBA AXD, ON BIS LEATH HIS 
HEIRESS AND LEGAL REPRESENTATIVE, HIS WILOW 
BRAJA SUNDARI DASI—Derenpayt— 
- Respondent. 

Hindu Laew—Widou—Maintenance, sight .tc— 
dlienation by husband for his maintenance during 
illness—Family necesstty— Widow's lien or charge, 

The right of a Hindu widow to maintenance by 
her husband in his lifetime or tow charge upon his 
property must be dependent on his right to alienate 
the property fora family necessity. - Tp. £68, col. 2.] — 

A. gift by a diseased Hindu of his property to 
another, who has keen maintaining and nursing him, 
in consideration of services 1endered in the past and 
to be rendered in the {rltae, isan alienation for 
good consideration and fora family necessity and 
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so his widow cannot claim to charge that property for 
her maintenance, [p. 567, cols. 1 & 2.] 

Appeal against the decree of the Subordi- 
nate Judge, lst Court, Burdwan, dated the 
8th of October 1912, reversing that of the 
Munsif, Ist Court, at Katwa, dated the 22nd 
March 1912. 

Babu Satish Chandra Ghose for Babu 
Hemendra Nath Sen, for the Appellant. 

Babu Shib Prasanna Bhattacharjee, for 
the Respondent. 


JUDGMENT. 


SANDERSON, C. J.—In my judgment this 
appeal must be dismissed. 

The facts of the case were these: — They 
are concisely set out in the judgment of the 
lower Appellate Court at page 10 of the 
paper-book. The action was brought by 
the plaintiff,-a minor who was the widow 
of one Bhusan and who was represented in 
the action by her mother. The defendant 
was the maternal uncle of the deceased 
Bhusan. The action was brought for a declara- 
tion, first of all, that a certain deed of gift 
executed by the plaintiff's husband in favour 
of his maternal uncle was fraudulent and in- 
valid and the same should be set aside;' and 
secondly, for a a declaration or for that which 
was equivalent to a declaration that the pro- 
perty was liable for the plaintiff’s maintenance 
if it were found that she was not entitled 
to have the deed of gift set aside, and to ob- 
tain possession of the property. : 

Now, Bhusan, apparently, was paralyzed 
and he had this young wife, the plaintiff who 
was of tender years. I think I am right in 


saying that she was living in the house of her . 


mother and never went to live with her hus- 
band. This property which belonged to 
Bhusan was a very small piece of property, 
which was barely sufficient to provide for the 
maintenance of one individual. When Bhu- 
san “became paralyzed he proposed that he 
should go and live in the house of his wife’s 
mother, and his wife and her mother should 
look after. him and that they should take 
possession of the property, and ont of 
that property maintain Bhusan, the paralysed 
man. The learned Subordinate Judge in 
giving his judgment at page 10 says: “The 
defendant’s witnesses have proved that plaint- 
is mother was called in and was asked 
to take charge of her invalid son-in-law and 
his properties, but very likely considering 
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that the property was very small (only about 
4 bighas of land) and the income was 
not sufficient even to support one man, 
she refused to take charge, and if under 
such circumstances the defendant took charge 
of him (Bhusan) and the latter made a gift 
of his little property, either out of gratitude 
or love, to the former, it cannot be called a 
mala fide transaction.” The learned Judge 
has found that it was a bona fide transaction 
and that there was no ground for setting aside 
the deed of gift. The learned Vakil for the 
appellant agrees that inasmuch as that is a 
finding of fact it cannot be disputed in this 
Court. Therefore, the only qaestion is whe- 
ther the learned Judge in the Court below, 
when he said that this property in the hands 
of thedefendant was not subject to the charge 
for the maintenance of the deceased man’s 
widow, was right or wrong. 

Now I do not intend to decide any ques- 
tion relating to the Hindu Law except the 


“particular one that arises in this case: and, if 


I were to find it in favour of the plaintiff, it 
certainly would have an astounding result. 
It would come to this, that although 
the plaintiff, the widow who was really 
acting through her mother, was offered the 
property in order that she might maintain 
her husband during his lifetime and look 
after the property, and upon snch offer being 
made to her, she refused through her mother 
to have anything to do with her husband, and 
then the husband was taken compassion upon 
by his maternal uncle, who himself was a poor 
man and was not able out of his own income 
to support the paralytic man, then when the 
husband, the paralytic man, for good con- 
sideration, both for services rendered in 
the past and for services to be rendered in 
future, executed a deed of gift in favour of 
the maternal uncle, it is to be said that inspite 
of this the maternal uncle is not to have this 
bit of property, but itis to be subject to the 
charge of maintenance of the widow. I should 
be very sorry if I were forced to come to such 
a conclusion. But it is not necessary to come 
to this conclusion for I think the appeal upon 
the second point ought to be dismissed, and 
the reason is this: The deed of gift, to my 
mind, shows from the terms of it that it was 
made by Bhusan for gool consideration, It 
refers first of all to the beginning of his ill- 

. te ` . . 
ness; then it says, soin a distressed condi. 


565 
KANTA MOHINI DASI V, NANICHORA SOBA, 


tion I (Bhusan) sought for your (é. e., the 
maternal uncle’s) help and support and you 
agreed to it, Since that time you have kept 
me in your house and although your circum- 
stances are very bad yet moved by affection 
you have incurred debts fromothers onaccount 
of my medical treatment and nursing, Till 
now my illness has not abated. It cannot 
be said how long I shall have to live in this 
diseased condition. As your circumstances 
are bad you have become embarrassed on ac- 
count of my medical treatment, &e. Besides, 
so long as 1 shall continue in this condition 
I have no other means but to remain in your 
house and to be nursed under your care and 
medically treated at your expense. I also 
know this for certain that you cannot help 
keeping me in your own house and getting me 
treated during my diseased condition. For 
the said reasons’ —this, as I understand if, 
means that he islparalysed, that he has received 
assistance from the maternal uncle in the past 


and in consideration of services to be ren-. 


dered by him in future, because he was a 
paralysed man, and he bad no other means 
but to remain in the house of his maternal 
uncle and to be medically treated at his ex- 
pense and the maternal uncle could not get 
rid of him—‘I do hereby give you this pro- 
perty”, It simply amounts to this that in 
consideration of what was done in the past 
and in consideration of what is to be done in 
future I give you this bib of property. This 
is, to my mind,a deed for which there is good 
consideration. 

Now the question is whether the property, 
having passed by the deceased man to the 
defendant, is subject toa charge in favour 
of the plaintiff for maintenance. Ido not 
think itis. I accept what was stated by the 
learned Vakil in the argument when Le read 
from a passage in Mr, Mayne’s Book (Hindu 
Law and Usage, Sth Edition) at page €46. 
It begins: “tt has, no donbt, been decided that 
a father in Bengal may by Will deprive his 
son of any right to maintenance. But that 
is because an adult son has no right what- 
aver to maintenance. His only right is as 
an ‘heir expectant, and that right may be 
wholly defeated by sale, gift or devise. But 
the right of a widow to her maintenance 
arises by marriage, and that of a daughter by 
birth; it exists during the life of the father, 
and continues after his death, It isa legal 
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obligation attaching upon himself personally, 
and upon his property. He cannot free 
himself from it during his lifetime, and it 
attaches upon the inheritance immediately 
after his death. It seems, therefore, con- 
trary to principle to hold that, by 
devising the property to another, he could > 
authorise that other to hold it free from 
claims which neither he himself nor his heir 
could have.resisted.” I accept that in its 
entirety. The whole question is what is 
the right of a widow to maintenance. The 
right of a widow to maintenance has been | 
dealt with in the same book at page 638, to 
which the learned Vakil has referred in his 
argument, where Mr. Mayne after dealing 
with the right of the widow to maintenance 
says, ‘upon these passages, however, it is to 
be observed: first, that they all refer to cases 
of gift or dissipation, where no consideration 
exists for transfer” and in this case I think 
there is consideration, it is not a case of gift 
or dissipation. “The same prohibition” 
(i. e., prohibition against alienation) “would 
not apply to a sale, either for a family 
necessity or for value, where the purchase- 
money would take the place of that which 
was disposed of.” As i read this, I under- 
stand it to mean that the right of the widow 
to maintenance by her husband in his life- 
time or to a charge upon his property must 
be dependent on his right to alienate the 
property for a family necessity, and the 
question is whether it can be said that the 
alienation which took place during the hus- 
bard’s lifetime by the deed of gift, we should 
now properly describe it as a deed of aliena- 
tion for good consideration, was an alienation 
for a family necessity. I cannot imagine a 
better instance of a family necessity. In this 
case there was a man paralysed without any 
means of supporting himself except this little 
bit of property and the only way of preserv- 
ing his life or, as the learned Vakil for the 
respondent has described it in a graphic way, 
the only way of eking out his miserable 
existence, was to sell this property. If this 
was not a family necessity, Ido not know 
what can be called family necessity. If he had 
not sold the property he would have starved 
and would baye been dead within a few days 
and in order to avoid that and to live a little 
bit longer, his wife’s mother having refused 
to take him into her house or support him, 
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he did the only thing he could do, namely, 
he got his maternal uncle to take him into 
his house and lgêk after him, and in con- 
sideration of that he alienated the disputed 
property. 
necessity and for these reasons I think the 
appeal should be dismissed with costs. 
NEWBOULD, J.—I agree. . 


Appeal dismissed. 





MADRAS HIGH COURT. 
Seconp Civit Appear No. 939 or 1914. 
January 3, 1916. ` 
Present:—-Justice Sir William Ayling, KT,” 
- and Mr. Justice Napier. 
RAHIMAN BEEBI AND OTAERS— DEFENDANTS 
Nos, 2 to 7 — APPELLANTS 
versus 


KHATOON BEE AND anotHar—PLAINTIFE 


AND Devenpant No. 1— RESPONDENTS. 

Trusts Act (II of 1852), s. 82—Purchas2 of property 
an name of third party—Presumption. of ownership— 
Advancement, doctrine of ~ Law in India. 

The presumption of advancement as prevailing in 
England does not arise in India, the source from 
which the purchase-money was paid shifting the 
onus. That was the law prior to the Trusts Act. [p. 
570, col. 1.] 

Stock v, McAvoy, (1872) 15 Eq. 5%; 42 L. J. Ch. 
230; 27 L, T, 411; 21 W. R. 521; Bi Motivahoo v. 
Purshotam Dayal, 29 B. 326; 6 Bom, L. R. 975; 
"Suleiman Kadr Bahadur v, Mehndi Begum, 25 I. A. 
15; 25 C. 478: 20. W. N. 186; 7 Sar, P. C. J. 254: 
Moulrie Sayyud Uzhur Ali v. Musammat Bebee Ultaf 
Fatima, 3 M. I. A. 232: 13 W. R. (P.O) 134 BI.R 
(P. 0.) 1; 2 Sar. P. O. 7. 522: 15 E R. 87; Naginbhai 
v. Abdulla, 6 B. 717, followed. 


The question is now governed by section 82 of 
the Indian Trusts Act, and the Court must, in each 
case where property is trarsferred to one person for 
a consideration prid or provided by another, address 
itself to the qnestion whether it appears that such 
other person did not intend to pay or provide such 
consideration for the benefit of the. transferee. In 
doing so, the particular circumstances of the case 
must be first considered, and the Court should 
determine whether or not there was any intention to 
benefit the person in whose name the purchase was 
made. [p. 570, cols. 1 & 2.] 

Dhurm Tas Pandey v, Musammat Shama Soondri 
Dibiah, 3 M. I. A. 229; 6 W, R. ( P. ©.) 48; 1 Suth. P. 

C.J. 147; 1 Sar. P. C. J. 271; 13 E. R. 97; Gopeekrist 
Gosain -v, Gungapersaud Gosain, 6 M. T. A. 53; 4 W. 
R. 46 (P. C.); 1 Sar. P. C. J. 498; 13 E. R. 603; Ram 
Narain v. Muhammad Hadi, 26 I. A. 38; “60, 227; 3 
O. W. N. 118; 7 Sar. P. C. J. 425: Suleiman Kadr 
Bahadur v. Mehndi Begum, 25 T.A. 18; 25 0. 473; 2 
C. W. N. 186;7 Sar. P, Ọ. J. 254, referred to, 


I think he alienated it for family. 
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Second appeni. against the deeree of the 


District Court, Chingleput, in Appeal 
Suit No. 129 of 1913, preferred against 
that of the Principal District Munsif, 
Chinglepnt, in Original Suit No. 142 of 
1912. - 

Mr, K. 8. Krishnaswami Atyangar, for the 
Appellants. 


Mr. V, Visvanatha Sastri, for the Respond- 
ents. 


This-second appeal coming on for hearing 
on ihe 3rd, 4th and 5th August 1915 and 
having stood over for consideration till the 
19th August 1915, the Court (Ayling and 
Tyabji, JJ), delivered the following 


JUDGMENT.—The plaintiff sues her 
husband (the lst defendant) and her hus- 
band’s mother and sisters and brothers for 
recovery of a certain property, alleging that 
it was transferred to her by the Ist defendant 
in part payment of her mahr. The alleged 
transfer is by Exhibit A. 

It is admitted before ns that Exhibit A 
was executed by the Ist defendant, and 
that mahr was due from him when he 
executed it. The real contest in this Court 
is on the question whether it was the Ist 
defendant or his father -who was entitled 
"to the property, at the time when Exhibit 
A was executed. 


The property was purchased on 27th 
March 1903 by the father of the Ist 
defendant, in the name of the Ist defend- 
ant (Exhibit I). On 9th July 1909 it 
was mortgaged by the two jointly for Rs. 
300 (Exhibit II). On 22nd June 1910 
Exhibit A was executed by the Ist defend- 
ant purporting to transfer the property to 
the plaintiff. On lst September 1910, the 
lst defendant executed a deed [Exhibit 
I:I (a)] purporting to cancel Exhibit A, 
and another deed (Exhibit ITI) purporting 
to re-transfer the property to his father. 

The District Judge, reversing the District 
Munsif’s finding, has held that the property 
passed to the Ist defendant under Exhibit 
I, because there was nothing to negative 
the presumption that it was intended to 
wake the Ist defendant the owner of the 
property. + 

He considers this conclusion supported 
by the fact that the property was schsequently 
mortgaged (by the Ist defendant and his 


, 


` ant’s 
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father) for ‘the expenses of the lst defend- 
marriage. ‘So it may equally well 
be argued,” he says, that the property 
was ear-marked as belonging to the Ist 


defendant.” This observation is not in 
accordance with the prevailing custom 
amongst Musalmans, which requires the 


father to bear the expenses of his son’s 
marriage. 

On the broad question involved in the 
2nd issue the ‘authorities do not seem .to 
have been brought to the notice of the 
learned District Judge; and he seems to 
have bad in mind the presumption of 
advancement as prevailing in England. See, 
e.g, Stock v. McAvoy (1). That presump- 
tion, to use the words of Batty, Jai in Bai 
Motivahoo v. Purshotam Dayal (2), “does rot 
-arise in India, the source from which the 
purchase-money was paid shifting the onus; 
Suleiman Kadr Bahadur v. Mehndi Begum” 
(8). 


The presumption has been stated to be 
the other way by the Privy Council in Moulvta 
Sayyud Ushur Ali v. Musaminat Bebee Ultaf 
Fatima (4) and in. very clear terms in 
_Naginbhai v. Abdulla (5). 

These two lastly mentioned pronounce- 
ments were made before the Indian Trusts 
Act was enacted, and the 
now taken from section 82 of that Act, 
which doeg not create any presumption 
of law. Our attention was drawn in this 
connection to what Batty, J., said in 
Bai Mottvahoo v. Purshotam Dayal (2) at 
the original trial, his exposition of the law 
having been approved in appeal on page 
314. 

The Indian Trusts Act has not been 
extended to Bombay, and in that respect 
the law prevailing in. Madras is, it was 


- contended, different from that obtained in 


Bai Motivahoo-v. Purshotam Dayal (2). 

In our cpinion, under the Indian Trusts 
Act, the Court must, in each instance where 
property is transferred to one person for 


(1) (1872) 15 Eq. 55; 42 L. J. Ch. 230; 27 L. 
T. 411; 21 W. R, 521, 

(2) 29 B. 306 at p. 312; 6 Bom. L. R. 975 

(3; 25 I. A. 15; 25 Ce 473; 20. W. N. 186; T Sar 
P. C, J. 254 $ 

(4) 13 M. I. A. 232; 13 W. R. (P. ©.) 1; 4B. L. R, 
(P. 0.) 1. 2 Sar. P. O. J, 522; 15 E. R. 87, 

(5) 6 B. 717. 
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a consideration paid or provided by another 
person, address itself to the question 
whether it appears that such other person 
did not intend to pay or provide such 
consideration for the benefit of the transferee. 
In doing so the particular circumstances 
of the case must, of course, be first considered; 
and so far: as the circumstances and con- 
siderations referred to in the cases mentioned 
above, and in Dhurm Das Pandey v. Musammat 
Shama Soondri Dibiah (6), Gopeekrist Gosain 
v. Gungapersaud Gosain (7), Ram Narain v. 
Muhammad Hadi (&) and Suleiman Kadr 
Bahadur v. Mehndi Begum (8) are not special 
to those cases, but such as would fall under-the 
terms of section 114 of the Indian Evidence 
Act, they should also be given due weight. 

It is for the Court that has to find on 
the facts to weigh the importance of such- 
of these and other circumstances as may 
existin any particular case and to determine 
whether or not there was any intention to bene- 
fit the person.in whose name the purchase is 
made, As the learned District Judge approach- 
ed the decision cf this question..from a 
wrong point of view, we shall call-for. a 
revised finding on'the 2nd issue. i 


Tt was contended before us, however, -that 
no such finding is necessary as under 
section 41 of the Transfer of Property 
Act, the frst defendant’s father allowed 
the Ist defendant to be the ostensible 
owner of ‘the property, and to transfer it 
for consideration to the plaintiff. In, order 
that this contention may be available to 
the plaintiff, it must also appear that the 
plaintiff, (1) after taking reasonable care 
to ascertain that the Ist defendant had 
power to make-the transfer,.(2) has acted 
in good faith. In the circumstances of 
this case, considering the relation between 
the parties, the answer to these two questions 
must depend upon the finding on issue:No. 2. 
lf the plaintiff intended to rely on section 41 
as a separate ground of claim, apart from 
the finding on issue No. 2, she should have 
pleaded the necessary facts, and an issue 
should have been raised on it. We do not 


consider that it would be proper now to 
(6) 3 M. I. A. 229 at p. 240,6 W. R. (P. ŒC.) 43;1 
Suth. P. C. J. 147; 1 Sar. P. C. J. 271; 18 E. R. 97. 
(7) 6 M. I. A. 53 at p. 74; 4 W. R. 46 P. C31 Sar. 
P. C. J. 498; 18 E. R. 603, 
(8) 26 1. A. 88; 260. 227;3 CO, W.N. 118;7 Sar, 
P. 0. J. 425, 
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frame new issues based on section 41 of 
the Transfer of Property Act and to allow 
fresh evidence to be adduced on them. 
We, therefore, reject the plaintifi’s contention 
based on section 41 of the Transfer of 
Property Act. 

In case the finding on the 2nd issue is 
in favour of the plaintiff it may be 
necessary to determine “whether the 2nd 
defendant is entitled to any hen on the 
property” (issue No. 3). 

The contention of the 2nd defendant is 
that she paid off the mortgage on the 
property executed by her son (the Ist 
defendant) and his father, her deceased 
husband; and that in any event she ought 
to have -a right to be paid off that mort- 


gage. On this question, the learned District 
Judge was under the wrong impression 
that the endorsement of discharge on 


Exhibit II (the mortgage-deed) was, not 
proved. It was proved by the 3rd witness 
for the defence, and the learned Pleader 
for the plaintiff-respondent had to concede 
that the payment had been made by the 
2nd defendant out of her busband’s estate. 
Under the cirenmstances, considering that 
the mortgage was execufed by the Ist 
defendant jointly with his father, and that 
at the time when the 2nd defendant paid 
the mortgage-debt there was a re-conveyance 
of the property from the Ist defendant to 
his father, the learned District Judge erred 
in kolding that the presumption was that 
the mortgage was extinguished. It is not 
alleged that there was any intention to 
discharge the mortgage for the benefit of 
the plaintiff. The 2nd defendant is entitled 
to be subrogated to the mortgagee’s rights 
in the event of issue No. 2 being decided 
against her. 

It was argued, however, that though the 
2nd defendant may be entitled to have 
such a claim she ought not to be given 


the declaration in the present litigation, and ` 


that the parties should be referred to a fresh 
suit for determining their rights on these 
facts. This course would, it appears to us, 
result in mere multiplicity of suits. 


We shall, therefore, call for a fresh 
finding on the 2nd issue. The finding will 
be submitted within two months from this 
date and seven days will be allowed for 
filing objections. 
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In compliance with the order contained 
in the above judgment, the District Judge 
of Chingleput submitted the following 

FINDING.--The High Court has called 
for a fresh finding ‘on issue No. 2: “Whether 
the 1st defendant has had full rights in 
the property to alienate the same to the 
plaintiff?” s 

* * it % 


I hold that the Ist defendant acquired no 
interest in the property and accordingly find 
issue No. 2 in the negative. 

This second appeal coming on for final 
hearing after the return of the finding of 
the lower Appellate Court upon the issue 
referred to it for trial, the Court delivered 
the following 

JUDGMENT.—We accept the finding and 
must hold that Ist defendant at the time 
of Exhibit I had no right in the property 
which he purported to convey thereby. He 
subsequently succeeded to a fractional 
interest (7/48) on the death of his father. 
Under section 43 of the Transfer of Property 
Act, plaintiff is entitled to recover this 
fractional share subject to payment of a 
similar share of the mortgage amount 


. (Rs. 300) discharged by 2nd defendant, 


i. e., Rs. 43-12-0, 

She will be given a decree accordingly 
with proportionate costs to each side 
throughout, the decree of the District 
Judge being set aside. 

Appeal allowed in part: 
Decree modified. 





ALLAHABAD HIGH COURT. 
First Uivit Appean No. 395 or 1914. 
May 23, 1916. 

Present:—Myr. Justice Piggott and 
Mr. Justice Lindsay. 
CHUNNILAL AND orsers—Praintizrs— 


APPELLANTS 
VETSUS 
HABIB ALI AND OTHERS — DEFENDANTS— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 11, O. XLI 
r, z3—Remand for decision on merits - Presh prelimin- 
ary point, whether can be raised before trial Court 
after remand - Pleadings — Res judicata, 

Plaintiffs sued on a mortgage, but their suit was 
dismissed on the ground that no consideration 
for the mortgage had passed. Plaintiffs appealed 
to the High Court, which held that the 
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passing of consideration was proved and remanded 
the case to the lower Court under Order XLI, rule 23 
for decision on the merits. The defendants did not 
try before the High Court to support the judgment of 
the lower Court on any other ground. On the case 
being remanded to the lower Court they raised for 
the first time the objection that the mortgage-deed 
had not been properly attested within the meaning 
of section 59 of the Transfer of Property Act. The 
lower Court again dismissed’ the suit, on that ground: 

Held, that the effect of tho order of remand was 
to send back the case to the first Court to have the 
remaining issues tried, and that the latter Court 
was not competent to frame and try a fresh prelimi- 
nary issue. [p. 574, col. 2.] 

Held, further, that the technical plea of want of 
due attestation, in the form in which it was put 
forward, was a new one and ought to be treated as a 
plea put forward for the first time in appeal. The 
defendants not having raised the point when the case 
came up before the High Court for the first time, 
should be held to be precluded from taking it at a 
subsequent stage of the same litigation, either on the 
principles of res judicata as laid down in Ram Kirpal 
v. Rup Kuari,6 A. 269: 11 T. A. 37; A. W. N. (1886) 
286 (P. C.), or on the general discretion of an Appel- 
late Courtin dealing with a substantially new plead- 
ing, taken for the first time in appeal, and not admit- 
ting of satisfactory disposal without the recording of 
fresh evidence. ne 574, col. 2; p. 575, col. 1.} 

First appeal from the decision of the 
Additional Snbordinate Judge, Aligarh, 
dated the 11th March 1914, 

FACTS.—The plaintiffs: brought a suit on 
the footing of a mortgage, dated the 10th 
December 1883, executed by one Shaukat 
AH. One of the pleas of the contesting 
defendants was that they did not admit the 
execution and completion of the bond and 
the receipt of consideration”. The Court 
framed the following issue: — 

“Did Shaukat Ali execute the bond in suit 
for consideration P’* On this issue it found 
that the bond was executed by Shaukat Ali, 
but no consideration had passed. The plaint- 
iffs appealed to the High Court, which 
decided that the passing of considera- 
tion was proved. The case was then remanded 
for trial under Order XUI, rule 23, Civil 
Procedure Code. The defendants-respond- 
enis did not raise any objection as to the 

_dne execution of the bond. Thereupon the 


Additional Stbordinate--Judge- proceeded to 


try the question, whether the bond was 
duly attested within the meaning of the 
ruling of the Privy Council in Shamu 
Patter v. Abdul Kadir Rowthan (1). He held 

(1) 16 Ind. Cas. 250; 35 M. COT; 160. W. N. 1009; 
93 M. L. J, 821; 12 M. L. T. 388; (1912) M. W. N. 985; 
J10 A. Lid. 29; 14 Bom, L. R. 1084; 16 C. L. J. 596; 
R9 1. A. 220 (P. C.). 
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that the plaintiffs had failed to prove t 
mortgage-deed had been duly execut 
dismissed the suit. The plaintiffs a 
to the High Court. 

The Hon’ble Mr. Moti Lal Nehru (w 
Mr. Gulzarilal), for the Appellant: 
Court below is wrong in deciding th 
tion of execution. That question was 
decided by the predecessor of the 
Subordinate Judge. No objectio 
taken to his finding by the responden 
the matter came up in appeal to this 
The Privy Council ruling had cor 
existence by that time. The def 
could have supported the decree 
Court of first instance by showing th 
deed in suit had not been duly a 
No such plea was in fact ever raised 
defendants in their written statement. 
chief defence in fact was that they c 
hold any portion of the property be. 
to the mortgagor. Under these circum: 
the pleadings of the parties should be 
construed. He reliedon the provis 
Order VT, rule 8, Civil Procedure Cod: 

The Hon'ble Dr. Tej Bahadur Sapru (w 
Messrs. G W. Dillon, Pearey Lal Ban 
Lakshmi Narayan) for the Respondents 
Court below was perfectly justified i: 
into the question of proper attestation. 
question had not been decided by th 
Court, which simply confined its 
the question as to the passing of con 
tion. The question is a question of la 
it can be raised at any stage of the p 
ings. As the High Court did not < 
any opinion onthe point, there was r 
to prevent the Court below from o 
it. He relied on Shamu Patter v, 
Kadir Rowthan (1) and Radhe Shi 
Ohunni (2). 


Tn any event this Bench can consid 
question asthe whole case is before 
is not bound by the previous 
of remand. Mubarak Husain v Bihar 
Amir Kazim v. Zainab Begam (4). 


- - The Hon’ble Mr, Moti Lal Nehru rej 


JUDGMENT.—This is an appeal 1 
plaintiffs in a suit on a mortgage of the 


(2) 35 Ind. Cas. 192; 14 A. L J. 361. 
3) 16 A. 306; A. W. N. (1894) 97, 
(4 A, W.N. (1897) 152, 
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December 1883. The defendants originally 
impleaded were the mortgagor, Shaukat Ali, 
and a, number of other persons alleged to be 
transferees of the mortgaged property, or at 
any rate persons in actual possession of 
the same. Shaukat Ali has died during the 
pendency of the litigation and his heirs have 
been brought on the record in his place; but 
no appearance has been entered or defence 
set up by, or on behalf of the original mort- 
gagor. Thesuit was contested by the other 
defendants. They formally put the plaintiffs 
to proof of the execution of the mortgage- 
deed and of the passirg of consideration. 
Their substantial defence on the merits was 
that Shaukat Ali, on thedate of the mortgage, 
either possessed no interest at all in property 
purporting to ke dealt with under the said 
deed, or at most possessed an interest in a 
fraction only of the said property, and this 
interest encumbered by some prior charge 
or charges in favour of the contesting defend- 
ants. There was alsoa plea as to the alleged 
insanity of one of the defendants. This was 
finally disposed of by the decision of the first 
Court on the seventh issueframed by it. Of the 
remaining six issues the learned Subordinate 
Judge tried only the first. He found that 
tlie deed in suit had been duly executed by 
Shaukat Ali, but that the payment of consi- 
deration was not satisfactorily proved. His 
judgment is dated July 10th, 1911. The 
plaintiffs appealed, and their appeal was 
determined by a Bench of this Court on 
January lth, 1913. In the interval the 
famous ruling of their Lordships of the 
Privy Council in Shamu Patter y. Abdul Kadir 
‘Rowthan (1) “had enlightened the Courts in 
this part of India as to the true force of the 
provisions of section 59 of tbe Transfer of 
Property Act (IV of 1€82) regarding the 
“attestation” of instruments of mortgage. 
It is to be noted that the appeal before this 
Court (First Appeal No. 315 of 1911) was by 
the plaintiffs; they simply asked for a 
reversal of the finding of the first Court as 
to the passing of consideration. It was, 
however, open to the successful defendants to 
support the decision of the first Court on the 
ground which had been decided against 
them. They could have asked this Court to 
re-consider the whole of the evidence on the 
questionof execution; and they could an- 
doubtedly have raised the point that, even if 
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the said evidence were held sufficient to prove 
that the signature on the deed in suit was 
that of Shaukat Ali, it was not proved that 
this signature had been affixed in the 
presence of two attesting witnesses. The 
record shows that no such plea was taken on 
behalf of the defendants-respondents; the 
learned Judges of this Court disposed of the 
appeal by determining the one and only 
question raised before them, that of the 
passing of consideration. They reversed the 
finding of the first Court on this point, held 
that the payment of consideration was 
proved, and remanded the case to the first 
Court under the provisions of Order XLI, 
rule 23, of the Civil Procedure Code, to “be 
re-admitted to its original number in the 
register, and disposed of according to law.” 
The effect of this order is the principal 
point which we have to consider and determine 
in order to dispose of theappeal now before us. 
lt seems worth while to say at once that we 
do not consider it part of our functions to 
criticise this order, as for instance by 
discussing the question whether an order 
under role 25 of Order XLI of the Civil 
Procedure Code might not have been pass- 
ed by our learned predecessors, instead of one i 
under rule 23. What we are concerned with 
is the meaning and effect of the order actually 
passed, and we conceive tbat we are bound 
to put a broad and reasonable interpreta- 
tion on the said order, and to insist upon 
due effect being given to the same 
as governing the subsequent course of the 
litigation. Looking at the matter from this 
point of view, we find nodifficulty in appreciat- 
ing the position taken up by our learned 
predecessors. They regarded the pleastaken as 
to proof of execution and passing of considera- 
tion as merely formal and the decisionon, these 
points as “preliminary” tothetrial of the sub- 
stantial questions involved in the remaining 
issues dealing with the extent of the mort- 
gagor’s interest in the property dealt with by 
him. They saw no reason to distrust the 
direct and positive evidence by which the 
plaintiffs proved that Shaukat Ali had not 
merely executed the bond in suit, but had 
received the consideration in cash at registra- 
tion. These “preliminary points” being 
determined in the plaintiffs’ favour, there 
remained for disposal a number of issues 
bearing on the extent of Shaukat Ali’s 
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interest In the property which he purported 
to mortgage. We have no doubt that the 
true effect of this Court's order of January 
15th, 1913, was simply to send baek the case 
to the first Court to have these issues tr’ed. 

If we are right in this opinion, it follows 
beyond question that this order has 
not been complied with according to its 
spirit and intention. The case eame before a 
successor of the learned Subordinate Judge 
who had first decided it. He asked the parties 
if they desired to produce any further evi- 
dence, and they replied that they did not. 
The case was then set down for arguments 
and for disposal on the evidence as it stood. 
At the hearing which followed the defend- 
ants for the first time raised the point that 
the plaintiffs’ evidence, while sui€cient to 
prove the signature on the deed in suit 
to be Shaukat Alis, fell short of proving 


that he bad affixed this signature in 
the presence of two attesting witnesses. 
The learned Snbordinate Judge felt 
grave doubts as to whether he ought 


to entertain this plea: but decided to do so. 
He then cousiderel the evidence. The 


plaintiffs had fully complied with the pro- | 


visions of the Indian Evidence Aet: they 
had put in the witness-box the sole survivor 
of the attesting witnesses. His evidence, 
on any reasonable interpretation of the same, 
does prove that Shaukat Ali signed the 
deed in his presence; hut he does not say 
that any of the other attesting witnesses was 
also present at that moment. He was not 
asked any question on this point; the plain 
fact is that no one thonght of putting questions, 
of this sort to an attesting witness before 
the strict meaning of the word ‘ attestation” 
was expounded by their Lordships of the 
Privy. Council, The other witness for the 
plaintiffs was present at the registration 
of the document, but not atits execution. 
On this evidence the Court below has found 
that the plaintiffs have failed to prove 
due “attestation” of this document: that it 
has consequently no effect as a legal 
mortgage, and that the suit must fail on this 
ground alone, the limitation period for 
enforcing the personal liability of the 
executant having long since expired, 


The plaintiffs having again appealed to 
this Court, we hold, for reascus which we 
have already made sulficiently clear, that it 
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tothe Court below to disnis 
the suit a second time on such grounds as 
the above. To do so was in effect to re-open 
one of the “preliminary points’? which this 
Court had held to be coneluded in favour 
of the plaintiffs. The learned Subordinate 
Judge should have heen eontent to comply 
with this Court's order of January 15th, 
1913, and we ean only repeat that, in our 
opinion, he has not done so, 


This makes it unnecessary for us to 
discuss the further question whether, under 
the circumstances stated, the Court below 
ought not to have offered the plaintiffs a 
definite opportunity of further examining 
the surviving attesting witness, or of pro- 
dueing other evidence on this specitie point. 
It may perhaps be contended that even the 
conelusions hitherto reached by us do 
not dispose of the present appeal, Our 
own position is not quite the same as that 
of the Subordinate Judge; we are seized of 
the whole ease, and responsible for its 
correct decision at this stage. We have not 
been asked to re-cousider the finding of our 
predecessors on the question of the payment 
of consideration, and need not, therefore, dis- 
cuss the question whether we could have 
done so. The real question is whether we 
could or ought, at this present stage of the 
litigaticn, to treat the question of the legal 
attestation of this document as an issue 
not yet disposed of, and to proceed to deal 
with it on that basis. We are of opinion 
that we cught not todoso. The practical 
inconvenience of an order calling for fresh 
evidence on this specific point, after all that 
has oceurred, is obvious and need not be 
enlarged upon. The technical plea of 
want of due attestation, in the form in which 
it is now put forward, isa new one, ard we 
think it ought to be treated asa plea put 
forward for the tirst time in appeal. Indeed 
it is overstating the case in favour of the 
defendants to put it inthis way. There 
might have been something to be said in 
favour of remitting an issue on this specific 
point if the question had been raised before the 
Bench which passed the order of January 1dth, 
1913. The defendants not having raised the 
point then, we think, they should be held 
to be precluded from taking it ata snb- 
sequent stage of the same litigation. This 
opinion may be based upon a constructive 


was not open 
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application of the principles of res ie 
on lines analogous to those laid down by 
the highest authority in the case of Ram 
Kirpal v. Rup Kuari (5), or it may be rested 
simply on the general discretion of an Appel- 
late Court iu dealing with a substantially 
new pleading taken for the first time in ap- 
peal and not admitting of satisfactory disposal 
without the recording of fresh evidence. From 
either point of view the question must, in 
our opinion, be decided against the respond- 
ents, 

For these reasons, we set aside the decree 
of the Court below. Weagain remand the 
case to that Court in order that our predeces- 
sors’ order of January 15th, 1913, may be 
given effect to according to its true purport 
and intention. The suit must be tried out on 
the merits; thatis to say, on the remaining 
issues‘raised by the pleadings, the questions 
of the valid execution of the deed in suit, of 
its effect as an instrument of mortgage and 
of the payment of consideration being treated 
‘as preliminary ‘points finally decided in favour 
of the-plaintiffs. We think the appellants 

. are entitled to the costs of this appeal, and 
we order accordingly, such costs to include 
fees on the higher scale. - 


Decree set aside; Case remanded. 
‘ 


(5) 6 A. 269; 11 1. A. 37; A. W, N. (1886) 286 
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MADRAS HIGH COURT. 
SEGOND Crvin Appear No. 585 or 1915. 
April 28, 1916. 
Present:—Mr. Justice Kumaraswami Sastri 
and Mr. Justice Phillips. ` 
BOLLAPRAGADA RAMAMURTHY 
TRADING UNDER THE NAME AND STYLE OF 

BOLLAPRAGADA RAMAMURTHY | 
& Co.— PLAINTIFF — APPELLANT 
: versus 
THAMMANNA GOPAYYA AND ANOTHER— 


DEFENDANTS—RESPONDENTS. 
Limitation Act (IX of 1908), ss. 9, 19—Conditional 
acknowledgment of liability, when operative—Agreement 
to refer to arbitration, effect of—Pronvise not to plead 

limitation ~Contract Act (IX of 1872), s. 28. 
, In cases of conditional acknowledgment of 
liability, where there is a promise to pay on a 


emttion, that condition, in order that the promise 
May operate as an acknowledgment, must be fulfilled. 
[p. 576, cols. 1 & 2.) 

Maniram Seth v. Seth Rupchand, 33 C. 1017; 40. L, 
J. 94; 8 Bow. L, R. 501; 10 ©. wA did; LM. L. T. 199; 
3 A. L. J. 525; J6 M. L, J. 300; 2 N. L. R. 130; 88 L A. 
165; dr unachella Row v. Rangiah Appa Row, 29 M. 519; 
16 M. L. J. €63; 1 M. L. T. 318; River Steamer Co, In 
ve, Mitchell, Ex parte, 6 Ch. 822; 25 L. T., 319; 19 
W. R. 1180, followed. 

To operate as an acknowledgment a subsisting 
jural relationship of debtor and creditor must be 
admitted. A mere reference to arbitration, which 
prima facie is only a mode of settling disputes and 
not an admission of any liability by the parties, does 
not import any such relationship. {p. 576, col. 2.) 

A promise by the defendant notto raise the plea 
of limitation, should a suit have to be filed, isin cf'ect 
a covenant to defeat the provisions of the Limitation 
Act and consequently void under section 28 of the 
Contract Act. [p. 577, col. 1.] 

Parties to a suit cannot estop themselves from 
pleading the provisions of a Statute. [p. 577, col. 1.] 

Sitarama Chetty v. Cotta Krishnasami Chetty, 21 Ind. 
Cas, 24; 38 M. 374; (1913) M. W. N. 676; 25 M. L. J. 
264, followed. 

Where in a suit brought in 1912 for damages for 


` breach of a contract, of which the per: formance was 


due before the 20th September 1906, the plaintiff 
relied upon a letter dated 20th September 1v09 
written by the defendant, saying that asa suit was 
threatened he (the defondant) agreed to refer matters 
to arbitration and to pay whatever was found due 
from him, and furtheragrecd that he would not raise 
the bar of limitation to any. suit brought by tho 
plaintiff: 

Held, (1) that inasmuch as ihe letter was a mere 
submission to arbitration containing a promise to 
pay whatever amount thearbitratorsawarded against 
the defendant, it was not available as an acknowledg. 
ment within the meaning of section 19 of the Limi- 
tation Aet in the event of the arbitration proving 
abortive; [p. 576, col. 2.) 

(2) that inasmuch as the agreement torefer was 
long after the period when limitation for a suit on a 
breach of contract began to run, it could not be 
stopped by anything that happened subsequently. 
[p. 577, col. 1.) 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Cocanada, in Appeal Suit No. 130 of 1914, 
(Referred Appeal No. 82 of 1914, on the 
file of the Court of the Subordinate Judge, 
Cocanada), presented against that of the 
District Munsif, Cocanada, in Original Snuit 


No. 589 of 1912, 
Mr. G. Venkataramayya, for the Appellant. 
Mr. P. Venkataramana Row, for the Re- 
spondents. 


JUDGMENT.—Plaintiff is the appellant, 
He sued in 1912 to recover damages for 
breach of a contract of which performance 
was due before the 20th September 1906; 
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and relied upon a letter dated 20th Septem- 
ber 1909 to save the bar of limitation. 
Both the lower Courts dismissed the plaint- 
ifs suit, on the ground that the letter does 
not contain an acknowledgment of liability 
sufficient to bring the ease within section 
19 of the Limitation Act. 

The letter Exhibit B signed by the defend- 
ants states that as disputes about the 
contract were not settled and a suit threaten- 
ed, both parties agreed to refer matters 
to the arbitration of the persons mentioned 


therein. The material part of the document 
runs as follows:—'I shall agree to the 
decision made by them (arbitrators), With- 


out haying to do anything with the limita- 
tion of time, if they decide that I should 
pay any amount to you, I shall pay it im- 
mediately to you. If perhaps, for any reason, 
the said three mediators donot give their 
decision it is settled that, on this letter, 
suit, ete., proper steps may be taken and 
eonducted in the Court without having any- 
thing todo with the time-bar”. 


16 is argued for the appellant that the 
letter contains a promise to pay whatever 
may be found dve on arbitration and that 
there is an acknowledgment of liability. It 
isalso argued that the agreement to refer 
to arbitration and not to plead limitation 
as a bar, if the arbitration fell through, is 
valid and binding on the parties, amounting 
as it does to a covenant by one party not 
to sue till the arbitration was over and by 
the other uot to plead limitation should 
it be necessary to tile a suit. 


We do not think that the terms of Exhibit 
B amount to an unconditional undertaking 
by the defendants to pay the debt, The 
plaintiff was setting upa claim for damages 
and the defendauts were denying that they 
were liable to the plaintiff. When a suit 
was threatened, the parties agreed to refer 
the disputes to arbitration. Exhibit B is 
a conditional premise to pay whatever the 
arbitrators may tind to be due What the 
defendants in effect state ise “We deny that 
anything is due to you. But as you threaten 
a suit, we shallagree to refer matters to 
arbitration and if the arbitrators give an 
award holding us liable to pay any sum, 
we shall pay it to you.” 

In eases of conditional acknowledgment 
of liability the law is clear that where there 


isa promise to pay on a condition, that 
condition, in order that the promise may 


operate as an acknowledgment, must be 
fulfilled. 
In River Steamer Co, In re, Mitchell, 


Ex parte (1), which has been approved of by 


their Lordships of the Privy Council 
in Mantram Seth v. Seth Rupchand 
(2), Lord Justice Mellish observed 
that in order to take the case out 


of the Statute of Limitation, there must either 
be an acknowledgment of the debt from 
which a promise to pay may be implied, or 
an unconditional promise to pay the debt or 
a conditional promise to pay the debt and 
evidence that the condition has been 
performed. This case was referred to and 
followed in .frunachella Row v. Rangtah Appa 
Row (3), where Justices Subramania Ayyar 
and Benson were of opinion that the English 
and Indian Law are the same as regards 
conditional promises and that an acknowledg- 
ment of a conditional liability would not 
give a fresh start so long as the condition 
remained unfulfilled. 


It is well-settled law that to operateas an 
acknowledgment, asubsisting jural relationship 
of debtor and creditor must be admitted. <A 
merereference toarbitration, which prima facie 
ia only a mode of settling disputes and not 
an admission of any liability by the parties, 
does not import any such relationship. No 
authority has been cited for the proposition 
that the mere fact that parties agree in 
writing to refer matters to arbitration 
amounts tc an acknowledgment. The result 
of the English authorities seems to be that 
a mere submission to arbitration containing 
a promise to pay whatever the arbitrators 
decide, is not available as an acknowledg- 
ment if the arbitration proves abortive, 
unless the submission contains an ungualitied 
acknowledgment of the debt (Halsbury’s 
Laws of England, Volume 19, page 66; 
Banning on Limitation, page 45). There is 
nothing in section 19 of the Limitation Act 
to suggest that the law in India is different. 


(1) 6 Ch. 822; 25 L. T. 3819: 19 W. R. 1139. 

(2) 33 Ü. 1LO£7; 40. L.J. 94; 8 Bom. L.R. 504; 10 
C. WON. 874 1M. L. TP. 199; 3 A. L.J. 525; 16 M, L, 
J,30°%; 2 N. 0, R. 130: 33 1. A. 165. 

(8) 29 M. 519; 16 M. L. J. 563; 1 M. L. T. 318, 
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We do not think that the promise of the 
defendants not to raise the plea of limitation, 
should a suit have to be filed, is valid. It is 
_ argued that the effect of the clause is not to 

restrict the time but to extend it and that 
section 28 of the Contract Act, which only 
applies to cases where time is limited, has 
no application. Reference has been made 
to the observations of Sir Frederick Pollock 
in bis Commentaries of the Contract Act at 
page 179.. 

Whatever doubts my exist as to the 
applicability of section 28, we think that 
the case falls under section 23. The effect 
of the covenant is, in our opinion, to defeat 
the provisions of the Limitation Act and 
“it falls under section 23 of the Contract Act, 
as being an agreement which defeats the 
provisions of the Limitation Act. 

Tt has been argued that the period between 


the date of the agreement to refer and the- 


date when the 
proceedings 
excluded. f 

It is difficult to see how a reference to 
arbitration, though it may imply a covenant 
not to sue, would prevent the operation of the 
law of limitation when once the period 
commenced to ran. Though parties to a 
contract may agree to postpone the accrual 
of any rights under it, they cannot postpone 
the period of limitabion, in case a suit should 
have to be filed forits breach, In the 
present case the agreement to refer was long 
after the period when limitation for a suit 
ona breach of contract began to run and 
section 9 of , the Limitation Act is clear, as 
it enacts that once limitation begins to run 


plaintiff knew that the 
became abortive should be 


it cannot be stopped by anythiug that’ 


happened subsequently. ‘The case does not 
` fall within the provisions relating to stay 
of snits by injunction. 

As regards the argument that the defend- 
ants are estopped from pleading limitation, 
there can beno question of estoppel as the 
parties cannot estop themselves from plead. 
ing the provisions of the Statute [ Sttarama 
Chetty v. Ootta Krishnasami Chetty (4)). 

We ara of opinion that the decrees of the 
lower Courts are right and dismiss this 
second appeal with costs. 

Appeal dismissed. 
VRP, 


(4) 21 Ind. Cas. 24; 38 M. 374 (1913) AL W.N 
676; 25 M. b. J. 264. a 
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PUNJAB CHIEF COURT. 
Seconp Oivi Appuan No. 2057 ov 1913. 
June 1, 1916. 
Present:—Mr. Justice Shadi Lal and 
. Mr. Justice LeRossignol. 
ISHAR DAS AND ANOTHER — DEFENDANTS — 
APPELLANTS 
VETSUE 
HARKISHAN DAS AND ANOTHER— 
Puatvtirrs, BHAGWAN DAS— 
Derenpant— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 57, 64, 85— 
Punjab Loans Limitation Act (I of 1904), Sch. I, 
S. Nos. 8, 7—Account stated—Closed accownt—~Open 
and current account—Balance —Interest, rate of-—Pre- 
sumption. 

An account is said tobe stated only when there 
have been cross-demands between the parties and 
tho balance struck then becomes the consideration 
for the discharge on either side. Such an account 
stated amounts to a new contract and is a sub- 
stantive causo of action. [p. 578, col. 1.] 

Laycock v. Pickles, 88 L. J, Q. B. 43; 4B. &S8. 497; 
10 Jur. (x. s.) 336; 9 L. T, (x. s.) 878; 12 W. R. 76; 122 
E. R. 546; 129 R. R. 827, referred to. 

When in striking the balance of an account 
interest at a certain rate is charged, it must be 
presumed thatthe same rate is to be chargeable 
till payment. [p 578, col. 2] 

Plaintiff advanced loans to defendant from time 
to time, and in re-payment defendant occasionally 
passed grain to plaintiff, which the latter sold and 
cradited to the former's account. After some months 
the accounts were examined and a balance struck 
in plaintiff's favour. Subsequently defendant borrowed 
more money from plaintif and overpaid kim in this 
latter account. Plaintiff, after giving credit in 
the previous account of this overpayment in the 
subsequent open account, claimed the balance under 
the former account averring an oral agreement for 
re-pryment of balance with interest: 

Held, that plaintifs suit was on a closed account 
and not on an open account and that it was governed 
by Article 64or by Article 57 of the Limitation Act 
a3 amended by the Punjab Loans Limitation Act and 
not by Article 85 of the Limitation Act. [p. 678, 
cols, 1 & 2.) 

Jas Ram v. Attar Chand, 80 Ind. Cas. 491; 178 P. L. 
R. 1915; 118 P.W.R, 1915; 16 P.R. 1916, distinguished, 


Second appeal from the decres of the 
Additional Divisional Judge, Shahpur Divi- 
sion at Lyallpur, dated the 14th July 1913, 
varying that of the Subordinate Judge, 
Lyallpur, dated the 30th July 1912, dismiss- 
ing the suit. 

The Hon’ble Pandit Shea Narazn, R. B., for 
the Appellants. 

Rai Sahib Lala Mets Sagar, for the Re- 
spondents 

JUDGMENT. 

LeRossigsor, J.—The only question in 

this appeal is one of limitation. 
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The suit was for money due on accounts 
and was dismissed by the first Court on the 
ground of the time-bar; it held that Article 
85 applied and not Article C4 of the Limita- 
tion Act. 

The period for the latter Article has been 
extended by the Punjab Loans Limitation 
Act to six years, whilst that for the former 
remains at three. 


The Additional Divisional Judge held 
that Article 64 applied and decreed the 
claim less interest against Ishar Das 


personally, and against the other defendants 
to the extent of the property received from 
Devi Das. Defendants-appellants now urge 
that the suit was time-barred, that it fell 
under Article 85 and that Jas Ram v. Attar 
Chand (1) is a parallel case. 

For plaintiff-respondent it is argued that 
Jas Ram v. Attar Chand (1) is not parallel, 
for in that case several kinds of transactions 
were embodied in the accounts, whilst in 
this case the account consisted solely of 
loans by the plaintiff ta defendants who made 
ve-payments in the shape of grain, which was 
sold by plaintiff and credited to defendants’ 
account. The transactions lasted from 21st 
January 1905 to 16th September 1905, when 
the accounts were examined and a balance of 
Rs. 2,530-14-3 in plaintiff's favour was 
established, which plaintiff alleges defendants 
agreed to pay with interest. 

Subsequently up to 138th April 1908 
defendants borrowed Rs. 1,033-3-3 and 
re-paid Rs, 1,453-3-9, so that plaintiff deducts 
Rs. 420-0-6 from the balance of Rs, 2,530- 
14-3 and sues for Rs. 2,110-13-9 plus interest. 

It will beobserved that plaintiffs sue not 
on an open but on a closed account, although 
they allow a credit due on another open 
account and this circumstance alone would 
appear to exclude Article £5 and distinguish 
this case from Jas Ram v. Attar Chand (1), 

A suit under Article 64 is a suit on an 
account stated and signed by defendant, but 
an account is said to be stated only when 
there have been cross-demands between 
the parties and the balance struck then 
becomes the consideration for the discharge 
on either side. 

Such an account stated amounts to a new 


(1) 30 Ind. Cus. 491; 16 P. R. 1916; 178 P. L. R. 
1935; 118 P. W. R. 1916. 
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e 
contract and is a substantive cause of action, 
Cf. Laycock v. Pickles (2). 

‘Moreover inthis case a definite oral agree- 
ment to pay is alleged and we see no reason 
why tho allegation should not be accepted. 

The exact nature of the agreement batweeu 
the parties it is not possible for us to say on 
the material on record, but on the facts 
diselused, there was no reason why the 
account should not have oscillated from one 
side to the other, for plaintiffs at any time 
might have sold on defendants’ account grain 
supplied by defendants fora much higher 
price than that advanced to defendants by 
plaintiffs. 

But even if Article 64 of the Limitation 
Act does not furnish the proper limitation 
for the suit and the account stated of 1905 
is to be regarded as a mere acknowledgment, 
then the suit is one for money payable for 
money lent, and falls under Article 57, the 
period for which under the Panjab Loans 
Limitation Act of 1904 has been extended 
to six years. 

Under either Article, the suit is 
time. 

There is also a cross-appeal by plaintiffs, 
in which they ask for the interest denied by 
the lower Court and also pray the decree 
should be made personal against all the 
defendants. 

They charged six per cent. when balancing 
the account and it must be presumed that 
the same rate was to be chargeable till pay- 
ment. è 

The debt was incurred by Ishar Das father 
and Devi Das his eldest son, so there is 
every presumption that they were acting as 
kartas of the family. 

Iu accordance with these findings, we 
dismiss this appeal and accepting the cross- 
appeal we enhance the lower Court's decree 
from Rs, 2,110-13-9 by Rs. 69-+4-9-0 to 
Rs. 2,805-6-9, recoverable from Ishar Das 
personally and also from the co-parcenary 
interest in the joint family property of all 
the other principal defendants, with propor- 
tionate costs throughout. 


within 


Appeal dismissed. 


4B, & 8.497; 10 Jur. (x. 8.) 


Q. B 
) 12 W.R. 76; 122 E.R, 546; 


J, 43; 
(x. >.) 378; 
7. 
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MAHADEO PRASAD SAHU V, RAM CHANDAR NARAIN SINGH, 


PATNA HIGH GOURT. 
First Cryin APPEAL FROM ORDER No. 396 
oF 1914. 
. July 4, 19:6, 

Present:—-Sir Edward Chamier, Kr., Chief - 
Justice, and Mr. Justice Sharfuddin. 
MAHADEO PRASAD SAHU—Dzecrues- 
HOLDER—-APPELLANT 
versus 


Pandey RAM CHANDAR NARAIN SINGH 


_ —JUDGMENT-DEBTOR—ResPONDENT. 

Limitation Act (IX of 1908), s. 15, Sch. I, Art. 182— 
Execution application presented more than three years 
after dismissal of last application, whether barred— 
Application in continuation of former application. 

Where the execution of a decree has not been 
stayed by injunction or order, and the decree-holder 
has not been presented by force or fraud from 
executing it, an application for execution presented 
more than threo years after the dismissal of the last 

: STP an is barred by time. [p. 579, col. 2; p. 580, 
col. 1, 

The principle that the Court may treat an appli- 
cation prima facie barred by limitation as an 
application made in continuation of au application 
which has been dismissed, can be applied only to~ 
those cases where the decree-holder has not been 
remiss, [p. 580, col. 2.] 

Rameshwar Singh Bahadur v. Rateshwar Singh, 18 
Ind. Cas. 841; 17 C. L. J. 125, distinguished. 

Kartic Chandra Mondal v. Nilmani Mondal, 32 Ind. 
Cas, 931; 20 C. W. N. 686, referred to, 

Appeal from the decision of the Sub-Judge, 
Muzaffarpur, dated the 16th July 1914. 

Messrs. Hasan Imam, Jayaswal and Saroshi 
Charan Mittra, for the Appellant. 

Messrs. S. Sinha and Kulwant Sahay, for the 
Respondent. 

JUDGMENT, 

CHAMIER, C. J.—This is an appeal against 
an order of the Subordinate J udge, first 
‘Court, Muzaffarpur, dismissing an application 


made by the appellant for execution of a. 
decree, passed on December 14th, 1903. The . 


first application for execution was presented 
in 1906 and was struck off on November 
15th, 1906. Meanwhile on November 14th, 
1906, a suit had been brought by the 
‘judgment-debtor to have the decree set 
aside on the ground of fraud. On June 
Sth, 1908, that suit was dismissed. On July 


6th, 1908, an application was made to the. 


Court to restore that case to the pending 
file. That application was dismissed on 
August 29th, 1908. On September 23rd, 
1908, another application was made for 
execution and on January 16th, 1909, an order 
was made with reference to that application 
bringing on to the record the names of the 


representatives of a deceased party. On 
February 8th, 1909, that application for 
execution was struck off for default. Mean- 
while on November 26th, 1908, the judgment- 
debtor had appealed to the High Court 
against the order of August 29th, 1908, 
dismissing the application for restoration of 
the case. On July 8th, 1910, the appeal was 
allowed and the case was remanded by the - 
High Court to the Subordinate Judge and 
on May 8th, 1912, the Subordinate Judge 
again dismissed the suit. The application 
for execution out of which this appeal arises 
was presented on March Sth, 1914. The 
decree-holder claims to be entitled to 
deduct the period that elapsed between 
April Sth, 1909, and May Sth, 1912. The 
former was the date on which the decree- 
holder received notice that the judgment- 
debtor had filed an appeal to the High 
Court against the order of August 29th, 
1908. 


If the decree-holder is allowed to 
deduct the time that elapsed between the 
date on which he received notices of the 
appeal to the High Court and the date on 
which the Subordinate Judge dismissed the 
judgment-debtor’s suit after the remand by 
the High Court, the present application for 
execution is within time, otherwise itis barred 
by limitation. The deeree-holder suggests 
that it was reasonable for him to await the 
decision inthe judgment-debtor’s suit before 
proceeding further with the execution of the 
decree. This, even if true, would not justify 
the Court in disregarding the law of limita- 
tion. Section 15 of the present Limitation 
Act applies to applications for the execution of 
a decree and it provides that “in computing 
the period of limitation prescribed for any 
suit or application for the execution of a decree, 
the institution or execution of which has been 
stayed by injunction or order, the time of the 
continuance of the injunction or order, the 
day on which it was issued or made and 
the day on which it was withdrawn, shall 
be excluded.” In the present case the execu- 
tion of the decree was not stayed by in- 
junction or order. It is conceded that when 
the judgment-debtor appealed to the High 
Court in November 1908 he did not obtain 
an order from the High Court staying further 
execution of the decree. Nor is it suggest- 
ed that the decree-holder was prevented 
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either by force or by fraud from executing 
his decree between February 1909 and March 
1914, when the present application was made. 
A little over 5 years elapsed between the 
dismissal of the previous application and the 
filing of the present application. It is con- 
tended by learned Counsel on behalf of the 
deeree-hulder that although the case is uot 
` povered by section 15 of the Limitation 
Act and although there is no question of force 
or fraud on the part of the judgment- debtor, 
yet he is entitled to a deduction of the time 
that elapsed between the filing of the jndgment- 
debtor’s appeal and the dismissal of his suit by 
the Subordinate Judge, in accordance with the 
principle applied in the case of Rameshwar 
Singh Bahadur v. Rateshwar Singh (1). In 
that case Sir Lawrence Jenkins said: “From 
the narrative of these long and tedious 
proceedings, it is, Lthink, apparent that the 
decree-holder has not been remiss; the 
delay has been oceasioned by obstacles for 
which he cannot be held responsible. And 
so the deeree-holder can claim with some 
show of reason that the case, viewed as a 
whole, presents those features which are 
regarded by the Court as a justification for 
holding that an appheation otherwise time- 
barred may be treated as one for the revival 
and continuation of earlier proceedings in 
execution. The decree-holder’s application 
of the 24th of March 1998 was apt for 
this purpose, for it contained a prayer 
directed to obtaining such an order in ease 
the Court thought fraud not established.” 
The present application for execution did not 
coutain a prayer that it should be treated 
as one made in continuation of the previous 
application, but subsequently a petition was 
presented to the Ccurt praying for permission 
tonmend the application by inserting in it a 
prayer to that effect. That petition was 
rejected, but for the purpose of this appeal 
we may assume that the petition should 
have been allowed and we may treat the 
application for execution as if it contained 
a prayer that it should be treated as one 
made in continuation of the previous applica- 
tion. Even so,it appears to me that the 
deeree-holder is not entitled to a deduetion of 
the time claimed by him. The case on whieh 
he relies can easily be distinguished from 
the present case. That case arose oub of 


(i) iS Ind Cas. 841 170C. L. J, 125 at p. 130, 


au application made for execution of a decree 
passed in December 1893. Shortly before 
the expiry of 12 years from that date an 
application regular in all respects was made 
for execution of the decree. Thereupon a 
claim was made on which the Court ordered 
that the property placed under attachment 
should be released and soon afterwards it 
dismissed the application for exeention in 
ecnsequence of the claim case. Immediately 
after that, further claims were made. 
Within a year of the dismissal of the 
application the decree-holder came into 
Ccurt with an application which, he prayed, 
might be treated as a continuation of the 
previous application. From the extract 
from the judgment given above, it will be 
seen that the Court was of opinion that the 
decree-holder had not been remiss in any 
way. I do not think that that remark 
applies to the decree-holder in the present 
ease. I can discover no reason whatever 
why he took no action to execute his decree 
during the five years after February &th, 
1909, and assuming that there is a principle 
in aceordance with which the Court may 
treat an application grira facie barred by 
limitation as an application made in con- 
tinuation cf a previous application which 
has been dismissed, itis obvious that the 
principle can ke applied only to those cases 
where the decree-holder has not been remiss. 
The presént case is not unlike that of 
Kartice Chandra Mondal v, Nilmani Mondal (2), 
In that case their Lordships, dealing with the 
contention that the subsequent application 
should be regarded as a continuation of 
the previous application, said: “We need only 
point out that the previous application was 
finally disposed of on November öth, 1908, 
so that that branch of the contention has 
no substance in it.” Soin the present case, 
the previous application for execution was 
definitely dismissed in February 1£09, not 
in consequence cf any proceedings which 
had been taken by the judgment-debtor or 
any other person but beeause of the default of 
the decree-holder. In these circumstances 
it appears to me impossible to treat 
the present application as one made in 
continuation of the previous application. L 
would dismiss this appeal with costs. 
Suarreppiy, J.—l| agree. 
alppeal rejected 

(2) 82 Ind. Cas. 931; 20 C. W, N. 656. 
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KRISHNA ROW V. PRESIDENT OF THE CORPORATION OF MADRAS, 


6 
MADRAS HIGH COURT. 
~ Rererrep Case No. 5 or 1915. 

March 29, 1916. 
Preseni:—Justice Sir William Ayling, KT., 
and Mr. Justice Napier. 

Mr. J. KRISHNA ROW—Ptatntirr— 
APPELLANT : 
Versus | 
Tae PRESIDENT or Tur CORPORATION 
or MADRAS — DEFENDANT — 


RESPONDENT. 

Madras City Municipal Act (If of 1904), ss. 150, 
151 (f)—Vehicle kept under repair—Liability for being 
taxed —-‘Kept, ‘let out for hire, ‘used,’ meaning of. 

The possession of a vehicle without ase brings the 
possessor within the scope of section 150 of the 
Madras City Municipal Act. Therefore a motor car 
kept under repair is liable to taxation. 

Under section J50, the car need not be in the 
possession of the owner. 

The three phrases “kept,” “let out for hire’, and 

“used” in section 150 of the Madras City Municipal 
Act are employed distinctively and the word ‘kept’ 
is not qualified by the words “for hire.” 


Case stated under section 176 of Act HI 
of 1904 by the Chief Presidency Magistrate, 
Egroore, Madras, in Calendar Case No. 9747 
of 1915. 

FACTS.—The facts appear clearly from the 
following extracts from the letter of refer- 
ence by the Chief Presidency Magistrate to 
the High Court:— 


“A gentleman, Mr. Krishna Row, bought 
a motor car in August 1914. Immediately 
after purchase it was handed over to a firm 
of motor car repairers, as if was not then 
in running order. It was returned to him 
_after repair only on the Yth September 1914; 
on these facts, the Corporation assessed Mr. 
Krishna Row on his motor car for the half 
year ending 30th September 1914, viz., Rs. 25. 
This assessment was based on section. 152 
(2) of the said Act which lays down that 
the tax shall be payable “so soon as a vehicle 
has been for thirty days kept or let out for 
hire or used within the city.’ The Corpora- 
tion contends that the car, having been 
purchased in August 1914, was kept for more 
than thirty days. 

“Qn appeal, this Court held that to keep a 
car was something more than to own a car 
and that though Mr. Krishna Row owned 
the car from August 1914, he kept a car 
only from the 9th September 1914, when 
the car was handed over to him by the 

epairers, 


“IE the interpretation placed by this Court 
on the expression ‘to keep a vehicle or 
animal’ is not upheld, a further question 
raised by the appellant will have to be con- 
sidered, i. e., whether itis the keeping of a 
car or the keeping for hire that is referred 
to in section 150 asa condition necessary for 
rendering a person Hable to the tax.” 

Mr. R. N. Ayyangar, for the Appellant. 

Mr, P, Doraiswami Ayyangar, for the Re- 
spondent, 

JUDGMENT. 

ArYLING, J.—In my opinion the three phrases 
“kept”, “let out for hire” and “used” in section 
150 of the Madras City Municipal Act are 
employed distinctively; and the word “kept” 
is not qualified by the words “for hire”. If 
the mere possession of a car which is never 
used does not bring the possessor within the 
scope of section 150, it is difficult to imagine 
what is the cbject of the exemption clanse, 
section 151 (f). 

I can ses no ground for holding that a 
car ceases to be “kept,” within the meaning 
of section 150, because it is under repair and 
for that reason unfit for immediate use. 

I would set aside the order of the Magis- 
trate, cancelling the tax and ordering 
refund. 

Napier, J.—I agree. 

Three points are argued. First, that a car 
under repair is nota vehicle. I cannot take 
this argument seriously. Second, that the 
word “kept” must be read with the words 
“for hire” and private persons who do not use 
for 30 days are not taxable. Section 151 (£) 
clearly negatives this argument. Thirdly, 
that as the owner had not the car in his 
possession, he was not “keeping it.” The 
section does not require the car to be in the 
possession of the owner. Any vehicle that 
is under some one’s control is undoubtedly 
kept. 

It has not beenargued that if it was kept the 
owner need not pay and the argument would 
be impossible as long as the owner had 
control. Vide Section 150 (2) of the 
Madras Municipal Act. The assessment by 
the Corporation is correct. 


Reference answered in the negative. 
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DANPATI MAHTO @. MIDNAPUR ZAMINDARY CO., LTD. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree NO, 790 
or 1915. 

June 16, 1916. 

Present:—Mr. Justice Fletcher and 
Mr, Justice Teunon. 

DANPATI MAHTO AND o1rners— 
DEFENDANTS APPELLANTS 
versus 
Tue MIDNAPUR ZAMINDARY CO., Lip., 
— PLAINTIFFS — RESPONDENTS. 

Minor—Guardian's agreement to pay enianced rent, 
iy binding upon minor. 

The mere fact that infants tenauts would avoid liti- 
gation with the landlord is not suficient by itself 
to entitle their guardian to enter into afresh lease 
agreeing, on behalf of the infants, to pay euhaneed 
rent. ip. 588. col. 1.] 

Appeal against the deeree of the District 
Judge, Midnapore, dated the 20th December 
191-4, affirming that of the Officiating Sub- 
ordinate Judge, Ist Court at that place, dated 
the Sth July 1913. 


FACTS of the case will appear from the 
judgment. 

Babu Mohini Mohan Chatteri?, for the Àp- 
pellants.—The appeal is by the defendants 
Nos. + to 8. Defendant No.3 was himself 
a minor when he executed a kalrdiyat, in 
favour of the Midnapur Zemindary Co., on 
behalf of defendants Nos, +4 to S. The de- 
fendant No. > had no authority whatsoever 
to exezute the aforesaid kakuliyat on behalf 
of defendants Nos. -+ to $. The kabuliyat was 
for the payment of enhanced rent. The onus, 
in the present case, is clearly on the plaintiffs 
to show that the kabuliyat was legally executed 
by one who had authority to do so, and the 
plaintiffs have not discharged that onus. It 
is for the plaintiffs to show that the minors 
were properly represented. There is no 
finding as to how the minors will be benefited. 
In order that a minor might be bound by an 
agreement, it must be clearly established that 
he was going to obtain some benefit by it. 
No evidence has been given in the present 
case to justify the enharcement of rent. 
Unless the plaintiffs have fully discharged 
the onus which lies heavily on them, they 
cannot succeed, 


Mr. U. N. Sen Gupta, Counsel (with him Mr. 
S. M. Boseand Babu Probodh Kumar Das), for 
the Respondents.—It is a general principle of 
law that when adult members are parties to 
a kabuliyat, the minors therein too are bound 


LJ 
by the terms of the said kabuliyat. Vide 
Rameswar Pershad Singh v. Rim Bahadur 
Singh (1). 


The very factthatthe adult members joined 
in the execution of the kabuliyat is proof 
positive of the faet that the minors too had 
beneficial interest. The ordinary presump- 
tiån of fact is that the minors entered into 
the contract with the adults for their own 
benefit, and this presumption has not in any 
way been rebutted by the minor defendanta. 
So the plaintiffs are entitled to succeed as 
against defendants Nos. -t to S, who cannot be 
said to be not bound by the terms of the 
kabuliyat executed on their behalf by defend- 
ant No, 3, 

Babu Mohini Mohan 
called upon to reply. 


JUDGMENT.—This is an appeal from the 
decision of the learned District Judge of 
Midnapur, dated the 20th December, 1914, 
affirming the decision of the Subordinate 
Judge of that place, dated the tth July, 1913. 
The suit was brought by the plaintiff, the 
Midnapur Zamindary Company, Limited, to 
recover the arrears of rent due under a 
kabultyat. There are two classes of defend- 
ants in this case, the adult defendants and 
the infant defendants. The appeal in so far 
as the adult defendants are concerned is, it 
is conceded, barred by limitation and is 
accordingly dismissed. We shall now deal 
with the appeal of the infant defendants, 


a 


namely, the defendants Nos. tto $. 


Chatterji was not 


Two questions are raised in this appeal 
with reference to the infant defendants, First 
of all, ib is urged that the defendant No. 3, 
who entered into this kabuliyat on the Ltth 
March, 1909, on behalf of himself and as 
guardian of the infant defendants, was hiw- 
self a minorat that time. The learned Judge 
has found that he was of fullage. If the 
case remained there, we shonld have to 
accept the finding of the learned Judge that 
the defendant No. 3, at the time he entered 
into the kabultyat on behalf of the defendants 
Nos. d to $, was of full age, although there is 
a considerable body of documentary evidence 
which would suggest that the defendant 
No. 3 was not at that time of full age. The 
second question is, was the kabuliyat properly 


(1) 34 0.70; 11 C. W. N. 178; 5 C. L. 
M. L.J. 69;2 M L. T. 165 (P. Ç.) 


J. 175; 17 
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entered into on behalf of and is binding on 
_ the infants? The learned Judge of the lower 
Appellate Court has made only one finding 
with reference to that, namely, that the 
kabuliyat was entered into in order to avoid 
a litigation. Before the kabuliyat was en- 
tered into, the defendants had a right of 
occupancy in the land; and it is obvious that 
the mere fact that the infants avoided litiga- 
tion with the plaintiff Company was not 
sufficient by itself to entitle a guardian to 
enter into a fresh lease in which the rent 
was doubled. That seems to us quite clear. 
Moreover on the record} there appears evi- 
dence of former proceedings brought by the 
Midnapur Zemindary Company as plaintiff 
against the defendants. What exactly were 
the reasons that led to the conclusion of the 
Court in that case does not appear on the 
record. But what does appear is that the 
Court by its decree found that the Company 
was not entitled to increase the rent. That 
being the case, it is quite clear that we can- 
not accept the statement made by the learned 
Judge of the lower Appellate Court, that the 
kabuliyat was entered into on behalf of the 
infant defendants by their guardian in order 
to avoid a litigation, az a sufficient fact on 
which we can hold that the infants are 
bound by the terms of the kabuliyat. The 
matter does not seem to have been fally or 
satisfactorily determined by the learned 
Judge of the lower Appellate Court and we 
think that the appeal ought to go back to 
him in order that we may come toa proper 
finding as to whether or not the kaluliyat is 
binding on the infant defendants Nos. + to 8. 

We understand that the decree in the 
former litigation states that the suit for 


`. enhancement is dismissed. Whether that is so 


or not, obviously the conclusion of the Court 
was, as the matter then stood, that the 
plaintiff was not entitled to the enhancement 
of rent as claimed. 

The result, therefore, is that the appeal of 
the adult defendants is dismissed with costs, 
and, in so far as the infant defendants are 
concerned, the appeal is sent back to the 
lower Appellate Court to be dealt with as 
directed above. The costs as between these 
infant defendants and the respondents will 
abide the result. 


Case remanded. 
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PUNJAB CHIEF COURT. 
Civit Appzar, No. 326 or 1911. 
Civil Miscellaneous Petition No. 454 
of 1915. 

January 21, 1916. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Leslie Jones. 

VIR SINGH AND oTaers—PLAINTIFFS— 
PETITIONERS 
VETSUS 
TIRATH RAM AND OTHERS—- DEFENDANTS — 


RESPONDENTS, 

Civil Procedure Code (Act F of 1908), s 110, ©. XLT, 
t. 8—Privy Council Appeal—Petition for leave to 
appeal—-Substantial question of law. 

Where the decree of the Chief Court affirmed the 
decision of the Court immediately below, the 
decisions of both Courts being based solely on the 
facts which were held to be established, and the 
petitioner applied for a certificate on the ground 
that his claim to a small portion of the property 
in dispute was not barred by time: 

Held, that as no substantial question of law was 
involved in the appeal and the case was not “other. 
wise” a fit one for appeal to His Majesty in Council, 
the certificate prayed for could not be granted. _p. 
E84, col. 1.) 

Banke Laul v. Jagat Narain, 23 A. 94; A. W. N. 
(1900) 8, Banarsi Prasad v. Kashi Krishna Narain, 
23 A. 227; 28 I. A. 11 (P. C.),5 C. W. N. 193, followed. 

Petition, under Order XLV, rules 2 and 5, of 
the Civil Procedure Code, for grant of a certifi- 
cate to prefer an appeal to His Majesty .in 
Council against the judgment and decree of 


the Chief Court, dated the 4th June 1915. 


Mr. Ralli, for the Petitioners. 
Mr. Beechey, for the Respondents. 


JUDGMENT.—The petitioners apply 
under Order XLV, rule 3, of the Civil 
Procedure Code, for a certificate that this 
case fulfils the requirements of section 110 
of the Code, or that it is otherwise a fit 
one for appeal to His Majesty in Council; 
and Mr. Beechey, on behalf of respondents, 
contests the right of petitioners to any 
such certificate. 


In our opinion, the respondents’ conten- 
tion must prevail. ,The value 7 the ne 

ich plaintiffs-petitioners emselves in 
ve ner instance estimated at Rs. 1,100) 
has, no doubt, been found to be Rs, 20,660, 
but the decree of this Court affirmed the 
decision of the Court immediately below 
and the appeal to His Majesty in Council 
involves no “substantial question of law, 
the decision of both Courts being based 
solely on the facts which were held to be 
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established. The “grounds of appeal”, as 
set forth in the petition for grant of a 
certificate, do not disclose any such 
substantial question of law, except possibly 
that part of ground No. (6) which alleges 
that “their title to plot No. 4 was not 
barred by time.” Apart from the objection 
that this plot, which is merely one of several 
in dispute, is of value far short of 
Rs. 10,000, we find that the decision of this 
Court as regards plaintiffs’ claim to it 
proceeded on ‘the ground that petitioners 
(who were plaintiffs in the suit) had failed 
to prove their allegations that their 
possession dated from 1887 and continued to 
1898, and that they were not entitled ant 
a late stage of the case to shift their ground 
by asserting that, though they were not 
fas they originally asserted) themselves 
in possession up to 12898, Charan Singh 
was in possession as manager or trustee 
on their behalf. - But the decision of this 
Court went further, if being held that 
even if plaintiffs had not lost theie rights 
by defendants’ adverse possession, their 
title had been lost by aequiescence, inasmuch 
as (1) they must have known of the 
defendant’s possession and had nevertheless 
stood by and allowed him without objection 
to erect buildings which had enormously 
increased the value of the property, and 
(2) they had, after the institution of the 
present suit, instituted another suit (which 
hag also been dismissed) for pre-emption of 
the property sold by Charan Singh to defend- 
ant in 1899. 

In these circumstances, following the 
decision of the Allahabad High Court in 
Banke Lal v, Jagat Narain (1), we 
hold that no substantial question of 
law is involved in the appeal and as the 
ease is not, in our opinion, regard being had 
to the dicta of their Lordships of the Privy 
Council in Banarsi Prasad vy, Kashi Krishna 
Narain (2), “otherwise” a fit one for appeal 
to His Majesty in Council, we decline to 
grant the certificate prayed for. Jt is, 
of course, open to the petitioners, if sa 
advised, to apply direct to His Majesty in 
Council for leave to appeal from the judg- 
ment of this Court. 

The application is dismissed with costs. 

Petition dismissed, 


(1) 23 A. MH; A. W. N (1900) 8. 
(2) 23 A. 227; 28 L ALTE (P. C.); 50. W. N, 1983. 
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CALOUTTA HIGH COURT. 
Letters Parent Appear No, 69 or 1913. 
May 19, 1916. 

Present:— Justice Sir John Woodroffe, Kr., 
and Mr. Justice Choudhnri. 
HARISH CHANDRA BOSE— PiaitirrF— 
APPELLANT 
Terus 
RAM GOBINDA NANDY AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

Bragal Teraney Act (FI B.C. of 1855), s. 171 -Ua 
registered cashier ‘n orenpansy holding, if entitled 

fo benefit ofa 171. 

An nnregistered co-sharer in an eecupancy holding 
cannot obtain the benefit of section 171, Bengal 
Tenancy Act, agninst the registered holder of 
which the deeree fer rent was obtained, by reason 
of his paying into Court the amount requisite te 
prevent the sale of the kolding in exeention of a 
deeree, ap. 5S8 eol. 1L; 

Radhika Nath Sarkar y. Rakhal Rej Gauen, 3 Til. 
Cas, 885: IBU, W, N. TITS: 10 C. b J. 473 and Juyal 
Mohini Dase v. Svi Nath Chatteejee,] Und. Cas. 477; 12 
C, Lad. 869, distinguished. 

Ashok Bhniyoa v, Karim Repesi, BO. W. N. 843 
and Behery Lal Pau v. Fake Charda Ron, 12 C.W. 
N. tenun, referred to. 

Appeal against the decree of Mr. Justice 
Newbould, one of the Judges of this Court, 
dated the 15th of April 1913, in Appeal from 
Appellate Decree No, £164 of 1910. 


FACTS material to the report will ap- 
pear from the following extract from the 
appellate judgment of the Subordinate Judge 
and from the ligh Court judgments:— 


“he Maharaja of Tippera brought against 
the defendants Nos. 1 and 2 a suit for arrears 
of rent for 1311 to 1314 iu respect of a raiyati 
jama of Rs. 10-5-9 and got a deeree. In 
execution of the decree, the holding was adver- 
tised for sale. The plaintiff, who was in 
possession of one of the plots of the holding 
as mortgagee, deposited in Court Rs. 65-20 9, 
the decretal money, on the 14th November 
1905 and thus saved the holding from being 
sold. The Munsif has decreed the plaintilfs 
claim for the Rs. 65-10-9 and also for 
Rs. 3 8-6, the costs for depositing, and ordered 
the plaintiff to get possession of those lands 
of the holding which are not m his possession 
and to remain in pessession until the amounts 
and the casts of the suit Lave been realised. 

xo 4 3 k # The plaintiff is admittedly 
the owner of some of the plots of the holding, 
the plots Nes. 2,8, h by right of purchase, 
In the plaint be states that he has been in 
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possession of the plots Nos. 2, 3, 4 after 1314 
by right of purchase. But from his evidence 
it appears that he was in possession of the 
plots in 1304 by right of purchase. Now it 
is evident that he was a co-sharer of the de- 
fendants Nos. 1 snd 2, the jadgment-debtors, 
in the holding in 1314. The rent-decree 
was for the arrears of rent for !311 to 1314. 
As the plaintiff is a co-sharer ofthe jadgment- 
debtors in the holding, he cannot get the 
benefit of section 171 of the Bengal Tenancy 
Act, for he was jointly liable with them to 
pay the decretal money, vide ruling reported 
as Behari Lal Pan v. Fakir Chandra Roy 
(1). It is argued on behalf of the plaintiff- 
respondent that he deposited the decretal 
money as mortgagee of the plot No. 1 and 
consequently he is entitled to get the benefit 
of section 171. This argument is not valid 
for as co-sharer in the holding he was bound 
to satisfy the decree.” id x z z 

On appeal to the High Ce urt, the following 
judgment was delivered by 

NEWBOULD, J.— This appeal arises out of 
a suit for contribution and possession under 
section 171 of the Bengal Tenancy Act. 
The suit was decreed in part by the Court. 
of first instance and dismissed on appeal 
on the ground that the plaintiff was not 


entitled to get the benefit of section 171. The 
first question which arises in this 
appeal, is whether the plaintiff as an 


unrecorded co-sharer in an occupancy holding 
bad an interest which would be voidable on 
the sale of the holding tn execution of a rent 
decree to which be was not a party. For 
the appellant reliance has been placed on 
the cases of Radhika Nath Sarkar v. Rakhal 
Raj Gayen (2) and Jugal Mohini Dasi v. 
Sri Nath Chatteriee (3). Both these cases 
are distinguishable, firstly, on the ground that 
they are cases relating to tenures and not 
occupancy holdings, and secondly, on the 
ground that it was distinetly held in these 
cases that the interest of the person claim- 
ing right under section 170 or 171 was an 
interest which was voidable on sale of the 
tenure. It appears to me on the authority of 
Ashok Bhuiyan v. Karim Bepari (4) that 
the sala of this jote in execution of the 
decree obtained against the appellant’s co- 

Q) 12 0. W. N. cexxxi. 

(2) 3 Ind. Cas. 885; 18 ©. W. N. 1175; 10 O.L.J. £73. 

(3) 7 Ind. Cas. 477; 12 0. L. J. 619. 

(4) NG. W. N. 843, 
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sharers cannot pass his interest. The learned 
Subordinate Judge had referred to the case 
of Behary Lal Pan v. Fakir Chandra Roy 
(1). Ihave referred to the Full Bench 
judgment of this case, as the note in the 
report is not quite clear. In that case the 
learned Judge held that the expression 
“interest” under section 171 refers to an 
incumbrance as cefined in section 161 and 
any person having in a tenure or holding an 
interest which would be voidable on the 
sale means any person who has in a tenure 
or holding an incumbrance as defined in sec- 
tion 161. So far as we are concerned on the 
point under consideration the plaintiff is not 
certainly a person who had an incumbrance 
on the holding as defined in section 161. 
I agree with the view taken by my learned 
brother in a similar case that a person cannot 
obtain the benefit of section 171, on the 
ground of being an unregistered co-sharer 
in the occupansy holding, against the regis- 
tered holder of which the decree for rent 
was obtained. 

It is next contended that the plaintiff was 
not only the purchaser of shares of the hold- 
ing but he was also the mortgagee. It is 
not quite clear whether he is a mortgagee 
or not. [n his plaint he has not claimed to 
hold the land as mortgagee. He claimed 
that he was the purchaser of a mortgage. 
decree. But, however that may be, in his 
application for depositing the money he did 
not describe himself as mortgagee. He 
described himself as the malik in the raiyati 
holding. As he did not deposit the money 
as mortgagee he cannot now claim the benefit 
of section 171 as mortgagee. 


The next point taken is that as only defend- 
ants Nos. 7 and 8 appealed against the 
decree of the lower Court it should have 
been upheld as against the other dsfendants 
who had not appealed. But in rule 4, 
Order XLI, of the Code of Civil Procedure it 
is laid down that where there are more 
defendants than one ina suit and the decree 
appealed from proceeds on any ground com- 
mon to all the defendants, any of the defend- 
ants may appeal from the whole decree 
and thereupon the Appellate Court may 
reverse or vary the decree in favour of all 
the defendants. In this case, the decree of 
the first Court proceeded on grounds common 
tn all the defendants and so als) the decree 
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of the lower Appellate Court. The Appel- 


late Court had full power, therefore, to 
reverse the decree in favour of all the 
defendants including those who did not 
appeal. 


Lastly, it was contended that under section 
69 of the Contract Act the plaintiff was 
entitled to a decree for the money which 
he had claimed against the other defend- 
auts. The difficulty about granting this claim 
is that the plaintiff has not proved the 
facts necessary to obtain a decree for con- 
tribution. It is contended that the lower 
Appellate Court should have remanded the 
case in order that evidence might be taken 


on this point. In my opinion the lower 
Appellate Court exercised a wise discre- 
tion in holding that the plaintilf? could 
have given evidence in the lower Court 
to prove what amount as rent was due 
by each of the defendants, and in 
refusing to remand the ease at that 
stage. 


The appeal fails on all the paints raised, 
aud is, therefore, dismissed with casts 

Baba Blrewlea Chinlra Das, for the 
Appellant,—The whole question is about 
' the declaration of a mortgage Hen, vide sec- 
tion 171 of the Bengal Tenancy Act. Plaint- 
iff hasan interest which is voidablean sale, he 
is entitled to come under section 171 of the 
Bengal Tenancy Act as an unregistered 
co-shaver. Mr. Justice Newbould has relied 
on the ease of Ashok Bautyan ye Karim 
Bepart (4). 


A decree against a registered tenant is also 
binding on the unregistered eco-sharer, cade 
Azgar Ali v. Asaboddin Kazi (5). 1f the 


decree was binding on the plaintif also, 
his interest then also should pass, so 
he has an interest which is voidable on 
sale, 


The case of Taruk Das Pal Chewdhry v. 
Harish Chandra Banerjee (6) is to the point. 
The deposit was made under section LFU, 
Bengal Tenancy Act. Lam entitled to deposit 
as a part malik, as purchaser of a portion of a 
hold.ng whose name is not recorded. If 

enefit conld not be derived as an unrecorded 


(5) 9 C. W. N. 134, 
(6) 16 Ind. Cas 977; 17 U. W. N. 163; 16 C. L. J. 
545, 
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transferce under section 171, it could be 
derived as a mortgagee. Section 161 says a 
mortgage is an encumbrance, therefore, if the 
sule had taken place, the purchaser would 
have taken this with power to annul the sale, 
so he is a person who has an interest void- 
able on sale under section 171, It is im- 
material in what capacity the deposit was 
made, 

[Cuovpucrr, J.—The interest of a co. 
tenant is not yoidable on sale but void.; 

Your Lordship will kindly refer to 
Mookerjee, J.s judgment in Tarak Dus Pal 
Chowdhry v. Harish Chandra Banertee (6). 


i Cuorpui rt, J.—Recent decisions say that 
they are void. 

Vide Bhagraj Singh v. Methur Singh (7) 
aad in Ahmadullah Chowdhury v.  Harkaru 
Saha (8) where these interests are said to 
be void. ] 

As regards the point whether he could 
eome nuder section 171 as a mortgagee— 

_Caovpucrt, d.—There is no clear finding. 
The deposit was made as a malik and not asa 
mortgagee. 


The Appellate Court says he was in pas- 
session as a mortgagee. He was either a 
mortgagee or assignee of the mortgage-decree 
as regards plot 1. Even then he would be en- 
titled to claim the benefit of section 171. Even 
after the mortgage-decree it would be an en: 
cumbrace. The difference between ‘void’ and 
‘voidable’ is clearly set out in Tarak Das Pal 
Casedhry y. Harish Chandra Banerjee (6), The 
auctionpurehaser has got to avoid the en- 
eumbrance which is voidable and not void, vide 
section 159, Bengal Tenancy Act. He has got 
the power to annul the encumbrance. Sec- 
tion 167 directs how a purchaser can annul an 
eneumbrauce Beni I'rusad Sinho vy. Rewat Lall 
(9) has held that a sale does not ipso facto 
cancel an encumbrance, so itis clear that 
itis yoidable at the option of the pur- 
chaser, 

LCuorpnori, JA martgage-decree is not 
an encumbrance. | 

Yes. itis so. vide Banbihar? Kapur v. Khetra 
Pal Singh Rey (10). The case of Radhika Nath 


(7) 27 lud, Cas, 424. 

a 27 Ind, Cas. 176; 20 C.W.N. 39; 22 ©. L. J. 106, 
(9) 24.0. 746. 

(10) 13 Ind. Cas 785; 16 C. W, N. 259; 38 C. 923, 
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Sarkar v. Rakhal Raj Gayen (2) says that the 
interest of an unrecorded purchaser of a 
share ina darpatnt is voidable and it is 
unintelligible, how Newbould, J.,distinguishes 
this case from the present one. Vide Sahdeo 
` Singh-v. Kuldip Singh (11). If he is a person 
whose interest is voidable cn sale he can claim 
the benefit of section | 71. 

[Cuoupnurt, J.—Do you mean to suggest 
that the effect of the rulings you have quoted 
is to make the words ‘void’ and ‘voidable’ 


in. 
terchangeable ? ] 
Yes, my Lord. 
[Wooprorre, J.--Can a co-sharer who 
ie to pay rent take advantage of section 
17179) 


No, he cannot, 

[ Wooprorrs, J.— You say he is not a 
sharer and cannot be so unless recognised by 
“the landlord. | 


Yes, he is an unrecorded purchaser and his 
interest is voidable on sale, Jugal Mohini Dasi 
`y, Sri Nath Chatterjee (3). The weight of 
authority is that the interest of an unrecorded 
transferee is extinguished on sale. 

{[Caovonurt, J.—Is extinction equal 
voidability ? ] 

Here it means so, the word ‘voidable’ is not 
.to be interpreted in its strict sense. 


[OHOUDHURI, J.—When the right is ex- 
tinguished, then how is it voidable ?] 


to 


Vide section 170, Rampini’s- Bengal Tenancy 
Act. The case of Ashutosh Ghose v. Abinash 
Chandra Chowdhurt (12), which says that the 
interest of a co-tenant is not voidable but void, 
is the solitary exception. But this case does 
not apply here as the plaintiff here is nota 
co-tenant. 


Babu Dhirendra Lal Kastagir, for the Re- 
spondent.—As regards, section 171, it refers 
to execution sales. For ‘what interests are 
voidable on sale,’ vide sections 158 (b) and 
159. In this case it is nob an encumbrance 
which is defined in section 161, vide Abdul 

+ Rahman Chowdhuri v. Ahmadar Rahman (13), 
The interest of the present plaintiff is nota pro- 
tected interest, see section 160, and it does not 


(11) 18 C. W. N. cerik. 

(12) 11 Ind. Cas. 501; 15 CO. W. N. 752. 

(18) 31 Ind. Cas. 554; 19 C, W. N. 1217; 22 0, Ti J, 
356; 43 0, 558, 
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come under section 161 too. The case of Abdul 
Rahman Ohowdhurt v. Ahmadar Rahman 
(13) was a’case where a person had pur- 
chased a portion of a patni. Here 
the plaintiff's interest is that of a 
co-sharer tenant, and the deposit was made as 
aco-sharer. As it isinot an encumbranee, his 
interest as purchaser of the holding is cancelled 
on sale. In this case the mortgagee obtained 
a decree against the mortgagor, there was only 
the right to execute the mortgage- decree by 
sale or foreclosure and nothingelse. He is 
the purchaser of a mortgage-decree, who can 
apply toenforce the mortgage-decree only. The 
ease of Azgar Ali v. Asaboddin Kazi (5) says 
that the purchaser of a portion of a holding 
would be bound by the sale, Plaintiff cannot 
come in under section 171, The rulings quoted 
by the Vakil on the other side refer to see- 
tion 170. As regards the case of Radhika 
Nath Sarkar v. Rakhal Raj Gayen (2), it is in 
conflict with the case of Abdul Rahman Chew- 
dhuri v. Ahmadar Rahman (13) which is a 
later decision. 

Section 171 refers to a case where interest 
is yoiddble, in this case the interest passed 
by the sale. 

Babu Birendra Chandra Das, in reply.—~ 
The learned Vakil for the respondent takes 
it for granted that an interest voidable on sale 
is an encumbrance, but as a matter of fact 
‘interest voidable on sale’ has a wide meaning. 
Mookerjee, J., has heldin Tarak Pal Das Chow- 
dhuri v. Harish Chandra Banerjee (6) that an 
in terestvoidable on sale does not meanonly an 
encumbrance which is voidable on sale. The 
ruling quoted by Mr. Kastagir has no re- 
ference to section 160 or section 161, 
Bhagraj Singh v. Methur Singh (7) is a 
distinct authority in favour of the plaintiff, 

The assignee. of a mortgage-decrea can 
claim subsistence of mortgage. If the en- 
cumbrance subsists even after the mortgage- 
decreeand if the mortgageecan take advantage 
of it, his representative can also take 
advantage. , The holder of a mortgage-deecree 
stands in the position of the mortgagee. 

Tt does not matter in what capacity I made 
the deposit. The point is whether, when I 
made the deposit, I had an interest which 
would be yoidable on sale. I made the de- 
posit as assignee of the mortgage-decree. 
From the very beginning I wanted to take 
adyantage cf section 171, 
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HARBANS PRASAD TEWARI V. RAMA KANT TEWARI. 


JUDGMENT. 
WOODROFFE, J-—I agree with Mr. Justice 
Newbould in holding that a person cannot 


obtain the benefit of section 171 of the Bengal 
Tenancy Act ou the ground of being an uu- 
registered co-sharer in the occupancy holding 
against the registered holder of which the 
decree for rent was obtained. In making his 
application for depcsiting the money, the 
appellant decribed himself as the malik in 
the raiyati holding. Mr. Justice Newbould 
says that it is not quite clear whether he is 
a mortgagee or not. The position of ihe 
appellant, however, is this, that he is not 
the mortgagee or an assignee of the mort- 
gagee, but he is a purchaser of the mort- 
gage-desree, that is to say, be purchased 
the right to execute the decree against the 
mortgagor, Apart fiom this Mr. Justice 
Newbsuld bas pointed ont that the plaintiff 
did not claim in his plaint to hold the land as 
mortgagee and the deposit was not made 
under that title but under that of malik. 

The appeal, therefore, fails and is dis- 
missed with costs. 

CHOUDHURI, J.—I agree. 


Appeal dismissed. 


PATNA HIGH COURT. 

Seconp Civiu APPRALS Nos, 2824 AND 3297 

or 1914, 
July 25, 1916. 

Present-—Mr. Justice Kingsford. 
HARBANS PRASAD TEWARI AND OTHERS 
—-PLAINTIFFS— APPELLANTS 
versus 
RAMA KANT TEWARI AND oTuers—' 

Di PEN DANTS— RESPONDENTS. 

Settlement Record -“Lagan ab tak nahin 
meaning of 

The description “lugan ab tak nahin dia“ used jn 
a Settlement Reword, is equally consistent with the 
possibility that the Jands may be “belugan,” that is 
rent-free, or “kabil layan”, that is capable of assess. 
ment. 

Messrs. Rey and udh Bihari Choudhoy, 
for the Appellants. 

JUDGMENT.—In this ease the plaintiffs 
brought a suit before the Munsif.to recover 
arrears of rent from 1316 to 1319 Faslis in 
respect of two holdings from the defendants- 
respondents, The plaintiffs stated the amount 


din,” 


of rent and asked in the alternative that if 
it was held that those were not the 
actual rents which the defendants were liable 
to pay, then the rents might be assessed 
by the Court. The Munsif accordingly 
assessed the rents and passed a deeree in 
favour of the plaintiffs. 


On appeal by the defendants the learned 
Subordinate Judge reversed the decree and 
dismissed the suit. The plaintiffs appealed. 


The learned Judge observes that the 
entry in the Settlement Record is ‘lagan 
ub tak nahi dia”, He then goes on to 
discuss the meaning of the word “kabil 
lagan”, and he then notes that the holdings 
in suit are described as belagan in the 
Settlement Record, and he holds that by 
virtue of this description of “belagan” and 
from other facts in the case it may be 
presumed that the lands are held rent- 
free. The Judge: is mistaken in supposing 
that the word ‘belagan? occurs in the 
Settlement Record with reference to these 
holdings. The description is merely lagan 
ab tak nahin dia, that is to say, that no 
rent has been paid up to now, This 
description is equally consistent with the 
possibility that the lands may be ‘helagan”, 
that is rent-free, or kalil lagan, that is 
capable of assessment. 


Tt is clear, therefore, that the conclusion 
at which the learned Judge has arrived 
is based upon a misapprehension of the 
facts. 


T, therefore, set aside the order of the 
lower Appellate Court and remand the 
appeal for re-hearing. 


There is no appearance for the respond- 
ents. No order as to costs, 


Order set aside; Case remanded, 
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MADRAS HIGH COURT. 
Rererrep Case No. 6 or 1915. 

July 24, 1916. 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Phillips. 
VEERABHADRAH IYER—Appettant 
VETSUS 
PRESIDENT, CORPORATION or 


MADRAS — RESPONDENT., 

Madras City Municipal Act (I of 1904), s. 130 (1) 
—“Gross value,” meaning of —Stipulation by tenant to 
pay enhanced rent, in case of failure to water garden, 
effect of. 

“Gross rent” is the annual rent which a tenant might 
reasonably be expecied to pay for an hereditament 
if the landlord undertook to bear the expenses 
necessary to maintain the hereditament in a state 

~ to command that rent. a 

Where according ‘to the terms of a lease, the 
tenant was to pay Rs. 20 per mengem and keep the 
garden properly watered, and if he did not want to 
water the garden or failed to do so, the landlord was 
to arrange for the watering and the tenant was to pay 
Rs. 50, and where the tenant chose the latter course: 

- Held, that the gross value of the garden was the 
annual rent at Rs 50 per mensem, the amount received 
by the landlord for maintaining the garden in a pro- 
per state. 


Case stated under section 176 of the 

Madras City Municipal Act (TII of 1904), by 

` the Presidency Magistrate, Egmore, Madras, 

in Municipal Appeal No. 9204 of 1915, on 
the file of his Court. 


Mr. O. Veeraraghava Aztyar, for the Appel- 
lant. 
Mr. K. C. Destsachariar, for Mr. P. Dorat- 


sami Atyangar, for the Respondent. 


JUDGMENT.— Petitioner in this case 
owns a cocoanut garden, which he has leased 
to a tenant. Under the lease, the’ tenant 
is to pay Rs. 20 per mensem as rent, and to 
keep the garden properly watered. if he 
does not want to water the garden, 
or fails todo so properly, the landlord is to 
arrange for the watering and the tenant is 
to pay Rs. 50 per mensem. The tenant has 
chosen the latter alternative. Ib is now 
contended that the gross rent of the land 
jg only Rs. 20 per mensem, as the balance 
of Rs, 30 is paid to meet watering charges 
and cannot be treated as rent. Jt is, how- 
ever, perfectly clear that the watering does 
not benefit the tenant alone, but itis also 
beneficial to the landlord for it preserves his 
property in good condition. If the land 
were not leased out, the landlord would have 
to water the garden, aud would himself get 
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the usufruct. Under the lease, he continues 
to water the garden, but instead of getting - 
the usufruct he gets Rs. 50 per mensem, and 
this amount is clearly the gross rent, being 
the amount paid to the landlord for the 
occupation of the land and enjoyment of the 
usufruct. “Gross rent” is not defined in the 
Madras Municipal Act but ‘in the Valuation 
of Property (Metropolis) Act (1869), 32 & 
33 Victoria (Ch. 67). We find “gross value” 
defined as follows, te, “the annual rent 
which a tenant might reasonably be expected 
to pay for an hereditament if the landlord 
undertook to bear the expenses necessary to 
maintain the hereditament in a state to 
command that rent.” Applying this defini- 
tion we find the gross value of the garden 
to be Rs. 600. če., the annual rent at Rs. 50 
per mensem, the amount received by the 
landlord for the land maintained in a proper 
state. The Presidency Magistrates are right 
in tbeir conclusion and -we dismiss the 
reference with costs. 
Reference dismissed. 

VRP, 


PATNA BIGH COURT. 
Civit Revision Petition No, 117 or 1916. 
July 18, 1916. 

Present: —Sir Edward Chamier, Krt., Chief 
Justice, and Mr, Justice Sharfuddin. 
Rani DEBENDRA BALA DASI— 

PLAINTIFF —PETITIONER 
versus 

- Babu CHANDRA SHEKHAR PRASAD 
SINGH—DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of WOS), O. XXI, r. 
52—Receiver, money in hands of —Disputes relating to 
such money, which Court can decide—Jurisdiction. 

A Receiver is an officer of the Court and moncy 
in his hands is regarded asbeingiu the custody of the 
Court. Therefore, the only Court which has jurisdiction 
to decide disputes relating to such money is the Court 
in whose custody the money is, and not any other 
Court. [p. 591, col. 1.) | 

Gopee Nath Acharje v. Achha Bibee, 7 C. 553;9C. 
L. R. 893, not followed. 

Application for revision of the order of 
the Sub-Judge, 2nd Court, Chapra. 

Messrs. Grija Prosanno Roy Chewdhry and 
Bamkim Chandra Dey, for the Petitioner. 

Messrs. Baldeo Narain Singhand Kulwant 
Sahay, for the Receiver- Respondent. 

Messrs. Lakshmi Narain Singhand Baidya- 
nath Narain Siagh, for the Decree-holder- 
Respondent. 
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JUDGMENT. 

Cuamier, C. J.— This is an application for 
revision of certain orders passed by the Sub- 
ordinate Judge (2nd Court), Chapra. The 
applicant Rani Debendra Bala Dasi, who is 
described as executrix of the estate of Suresh 
Chandra Singh of Paikpara, is the holder fer 
the time being of the Paikpara Estate. lt 
appears thatin August 1902, Mr. R. Mitter, 
who was then Receiver of the Paikpara Estate, 
lent a considerable sum of money to the uucle 
of the 2nd respondent and that the mortgage- 
deed contained a provision that it would be law- 
fulfor the mortgagee at any time after the com- 
mencement of a suiton the mortgage to apply 
for and obtain the appointment of a Receiver 
of the mortgaged premises, Consequently in 
a suit brought by the Receiver of the Paikpara 
Estate in 1907 on the mortgage an application 
was made to the Subordinate Judge (first 
Court) Chapra for appointment of a Receiver 
of the mortgaged property. The Subordinate 
Judge (first Court) disallowed theapplication. 
The plaintiff appealed, with the result thatthe 
Caleutta High Court set aside the order of 
the Subordinate Judge and appointed the first 
respondent to this application Receiver of the 
mortgaged property “to collect the rents and 
protits thereon until final disposal of the suit 
either by payment of the mortgage-debt or by 
confirmation of any sale which might take 
place.’ That order is dated Jane 5th, 1908, 
and since that date the Ist respondent has 
been in possession of the estate and the mort- 
gaged property and has been receiving the 
rents and profits thereof. It is stated that 
for a considerable time the first respondent 
made payments to the applicant bat discon- 
tinued these payments in June 1912, 
when the mortgaged property was sold in exe- 
cution of the decree. In consequence of an 
application presented by the judgment-debtor 
that sale was set aside on May 3lst, 1915. 
In the meantimea considerable sum seems to 
have accumulated in the hands of the Re- 
ceiver. Respoudent No. 3 Mulka Rani Kuar 
has obtained a money-decree for Rs. 22,070, 
which is declared to be recoverable out of the 
estate of the original mortgagor. Last year she 
made an application to the Calcutta High 
Court praying for permission to attach money 
in tho hands of the Receiver in execution of 
her decree. By order of the Calcutta High 
Court thatapplication stood over till after the 


disposal of the proceedings taken to have the 
sale set aside. It ultimately came up for 
hearing in this Couit and was disposed of by 
this very Berch. On that occasion we said: 
“the only-question which we have to decide is 
whether theapplicant Mulka Rani Kuar should 
be allowed to execute her decree by attaching 
money in the hands of the Receiver, Baba 
Chandra Sekhar Prasad Singh, who was 
appointed Receiver by the Caleutta High 
Court. No one has appeared on behalf of the 
mortgagee-deerce-hulder and it has been sug- 
gested that we should make no order without 
issuing a further notice to her. It appears to 
us that it is unnecessary to issue any further 
notice to her. The question whether the 
mortgagee or the holder of the money- decree 
is entitled to proceed agatnst the property in 
the hands of the Receiver is a matter upon 
which we express noopinion. We grant 
formal permission to Musammat Mulka Rani 
Kuar to execute her decree by attaching 
money in the hands of the Receiver.’ laying 
obtained that order Mulka Rani Kuar in 
execution of her decree Lwhich L should have 
mentioned was obtained inthe Court of tho 
Subordinate Judge (second Court), Chapra! 
applied for attachment of Rs. 28,000 odd in 
the hands of the Receiver. It is said, and we 
may assume for the present purpose, that the 
attachment was regularly carried out. Husam- 
mat Mulka Rani Kuar then applied to the 
Subordinate Judge (second Court) for an 
order upon the Receiver to pay the sum of 
Rs. 235,000 toherand an order for payment was 
issued. This is one of the orders and indeed 
the principal order of the Subordinate Judge 
which the applicant asks us to set aside. 
She contends that the Subordinate Judge 
(second Court), Chapra, had no jurisdiction to 
order payment of the monoy in the hands of 
the Receiver to the 3rd respondent. Her caso 
ig that she is mortgagee of the rents and 
profits of the property and she ig entitled to 
those rents and profits as against any ono 
holding a money-decree against the judgment- 
debtor. These conflicting claims tun portion 
of tho money in the hands of the Recciver 
must be decided by some Court and the ques- 
tion is by which Court the dispute should bo 
decided. It appears to me quite clear that the 
Subordinate Judge (second Court) had no 
power to decide this dispute. Order XX], 
rule 52, lays down the procedure tu be follow- 
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ed where the property to be attached is in the 
custody of a Court. In the present case the 
money to beattached must be regarded as being 
in the custody of the Court, as the Receiver is 
admittedly an officer of the Court. Then the 
proviso lays down that where such property 


is in the custody of the Court, any question , 


of title or priority arising between the decree- 
holder and any other person not being a 
judgment-debtor claiming to be interested in 
such property by virtue of any assignment, 
attachment or otherwise shall be determined 
by such Court. This proviso appears to 
apply exactly to the facts of the present case 
and, in my opinion, the Court to decide the 
present dispute between the mortgagee and the 
holder of the money decree isthe Court in whose 
custody the money is, and not the Court of the 
Subordinate Jndge (second Court), Chapra. 
-I am unable to follow the decision in Gopee 
Nath Acharje v. Achcha Bibee (1). I hold 
that the order passed by the Subordinate 
Judge (second Court), Chapra, directing pay- 
ment of Rs. 28,000 odd to the 3rd respondent 
was made without jurisdiction and it must be 
set aside. The applicant, besides asking this 
Court to set aside the order ofthe Subordinate 
Judge (second Court) for the payment of 
this money, asks us to decide that she is entitl- 
ed to the money; in other words, she asks this 
Court to decide the dispute between the par- 
ties. The learned Vakil for respondent No. 3 
contends that his client is entitled to take 
away the sum which she has attached and 
that the mortgagee can have no claim 
to it. In my opinion, we should go no 
further on the present occasion than to 
set aside the order of the Subordinate Judge 
(second Court), Chapra. If the parties 
consider that this Court is the Court to 
decide the dispute between them a proper 
application should be made by one or other of 
them to this Court. At the present moment 
we have not before us the necessary materials 
on which to decide the question. Even the 
mortgage-deed is not here. In conclusion I 
wish it to be clearly understood that I do not 
hold that this Court should decide the ques- 
tion. It appears to me, as ab present advised, 
extremely doubtful whether respondent No. 1, 
the Receiver appointed by the Caleutta High 
Court, should be treated as a Receiver appoint- 
ed by that Court and not by the Subordinate 


(1) 7 0. 553; 9 C. L. R, 395. 
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éicge. I would allow the present application 
with costs and set aside the orderof the 
Subordinate Judge directing the payment of 
the sum in question to the 8rd respondent. 
Hearing fee five gold mohurs. The Receiver 
must await further orders before paying the 
money. h 
SHARFODDIN, J.—I agree, 
Order set aside. 


MADRAS HIGH COURT. 
Civi Revision Petrtion No. 263 or 1915. 
April 14, 1916. 
Present:—Mr. Justice Seshagiri Aiyar. 
MUTHU REDDI alias DURAISWAMY 
REDDI— PLAINTIFF — PETITIONER 
versus 
VELU ASARI AND oruers—Devenpanrs— 


RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), s. 9. 
10, 60, £0—Promissory note, endorsement un— Pre- 
sumption of demand—Negotiation—Prior discharge 
— Rights of endorsee—Action, right of. 

The endorsement of some payments on the back 
of a promissory note is not evidence of full discharge 
of the note and of a previous demand for the return 
of the note. jp. 593, col. 1.5 

Payments by the maker of a promissory note to 
the payee is no defeuco against a holder in due 
course, and the discharge of the note before its 
negotiation by the payee does not affect the right 
of the endorsee to recover on it, asthe maker can- 
not be said to have acted ‘in good faith and without 
negligence’ in not securing the note after its dis- 
charge under section 10 of the Negotiable Instru- 
ments Act. [p. 592, col. 1; p. 598, col. 1.J 

Dubitante-—Whether, after the passing of the 
Negotiable Instruments Act, knowledge on the part 
of the endorsee of a demand by the payee would 
subject him to the equities subsisting between tho 
latter and the maker. [p. 598, col. 1.1 

Glosscock v. Balls, 424 Q. B. D. 18; 59 L. J. Q. B. 
5l; 62 L. T, 163; 38 W. R. 155, Nash v. De Freville, 
(1900) 2 Q. B. 72; 69 L. J. Q. B. 454; 52 L. T. 642; 
48 W. R. 484; 16 T. L. R. 265; Lickbarrow v. Masun, 2 
T, R. 63; 1 H. Bl. 357; 6 East. 21 n; 1 R. R. 425; 5 T. 
R. 367; 683; 2 H. BI. 211; 4 Bro. P. C. 57; 6 T. R. 131; 
1 Sm. L. C. (11th Ed.) 698; 100 E. R. 85; Comnndun 
Mohideen Saib v. Oree Meerah Saib, 7 M. IL O. R. 271; 
Harry Van Ingen v. Dhunna Dall Lallah, 5M. 108, 
Brooks v. Mitchell, 9 M. & W, 15; 11 L. J. Ex, 51, dis- 
tinguished. ; 

Petition, under section 25 of Act IX of 
1887, praying the High Court, to revise the 
decree of the Court of the Temporary 
Subordinate Judge, Cuddalore, in Small 
Cause Suit No, 1739 of 1914, 


Mr. T. M. Krishnaswanui Ayar, for the 
Petitioner. 
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Mr, T. S. Natesa Sastriar, for the Respond- 
ents. 


JUDGMENT.—The point for decision is 
whether it is open to the maker of a pro- 
missory note payable on demand to plead, 
against a holder in due course, that he paid 
the money to the payee before the endorse- 
ment. The learned Vakils who appeared on 
either side argued the question ably before 
me. The note in question ia dated the lzth 
August 1912 and is for Rs. 200. Certain 
payments mado towards it are endorsed on 
it. Jt ig alleged by the defendants that some 
other payments made by them were, by 
mistake, not entered on the back of the 
note. The endorsement to the plaintif was 
on the 26th of August 1914. The defence 
to the suit was that the note was fully 
discharged before the endorsement and that 
the assignment was frandulent. The Sub- 
ordinate Judge framed no issuo on the 
second plea. He held that on the date 
of the endorsement, nothing was due on the 
note and dismissed tho plaintiffs suit against 
the makers. 


lam unable to agree with the Subordinate 
Judge. Mr. Natesa Sastriar, who appeared 
for the defendants, relied upon section 60 
of the Negotiable Instruments Act and 
on Commundun Mohideen Saib v. Orce Meerah 
Saib (1). Itis true that section 60 pro- 
hibits negotiation by the payee after payment 
or satisfaction. ‘This does not affect a holder 
in due course. By section 59 the holder is 
affected only if be acquired the note after 
dishonour. 

There is no reference to payment or satisfac- 
tion in this section. Section 9 makes a person 
whe has paid consideration “a holder in due 
course”, if he became the possessor of the 
note before the amount mentioned on it 
became payable. The Janguago is not, 
before the amount was pail. Under section 
10 payment must be according to the 
apparent tenor of the instrument. It further 
provides that there must bo good faith and 
absence of negligence. To my mind where 
the maker fails to secure the noto after 
discharging it, he cannot be said to have 
acted in “good faith and without negligence”. 
Section 82, which deals with the discharge 
of the maker, says that the payment must 


have been made in dne course. My conch- 
Q) TM. H.G. R. 271. 
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sion is that ns there was no payment in due 
course as defined in section 10, the maker is 
not discharged from liability. 

1 shall now deal with the cases cited. 
Commundun  Mohideen Saib v. Orce Meernh 
Sab (1) was before the Act. Innes, Ja 
relying on Parfrum v. Caddy (2), held that 
a discharge against the payee would be a 
good defence against the endorsee though for 
value and without notice. In other words, 
the learned Judge subjected the holder in 
due course to all the equities subsisting 
between the maker and the payee. Mr. 
Justice Kernan was inclined to the view that 
the equity would apply only to holders of note 
overdue. In Bartrum vw. Caddy (2) Lord 
Denman, C. J., put the case upon the ground 
that 55 George L1, Chapter 184, expressly 
prohibited the re-issue of a note by the maker 
after payment and delivery to him. Patteson, 
J. also based his decision on the Act of Parlin- 
ment. This decision is not an authority for 
the general proposition that payment affects a 
holder in due conrae. In Glasscock v. Balls (3) 
Lord Esher, M. R., says: “Ifa negotiable in- 
strument, remains current, oven though it bas 
been paid, tbere is nothing to prevent n 
person to whom it has been endorsed for 
valne without knowledge that it has been 
prid from suing.” Referring to Bartrum’s 
case (2) the Master of the Rolls said that as 
the note never came into the hands of the 
maker and was re-issued by him the case did 
not apply. The other Lords Justices concur- 
red. The principle applicable to these cases is 
stated by Colins, L. J., in Nash v. De Fvrerille (4) 
thus: “it resolves itself inton simple question, 
and may be decided in accordance with the 
familiar principle laid down in Lickbarrow v. 
Mason (5), namely, ‘That wherever one of 
two innocent persons must suffer by the acts 
ofathird, he who has enabled such third 
person to occasion the loss must sustain it?” 


It is on this principle, the sections 
of the Act to which I referred are 
based. In this case, it is the act of the 
maker in having left the note with the 


(2) 9 Ad. & E. 278; 1 P.A D 207: 1 WW, EHTE 
Sh. J. (x.s.) Q.B BI 12 B. R. 1216; 48 R. R. 502. 

(3) 24 Q. B. D. 13:59 L.J. Q. B. 5l; 62 b. T, 163; 
35 W.R 155. 

(4) (1900) 2 Q. B. 72 69 D. J. Q. B. 4Sh 82 In E, 
GE: 48 W. R, 434 16 T. L. R. 265. 

(5) 2 T. R. G3 at p. 70; 1 H. BIL 357: 6 Mast 2in; t 
R.R. $25; 5 R. 387, 883; 2 N. BIE 211; 4 Bro P.C. 37; 
GT. R. 131; t San L. C. qilib Ed.) 693; 109 R. R 35, 
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payee that enabled the latter to endorse it 
to the plaintiff. Therefore the maker must 
suffer the consequences of his carelessness. 
In Harry Van Ingen v. Dhunna Lall Laliah (6), 
which was also a decision before the Act, 
a distinction is drawn between on-demand 
notes which have become overdué and those 
which have not matured. The learned Judges, 
of whom Mr. Justice Innes was one, followed 
the dictum in Oommundun Mohideen Saib v. 
Oree Meerah Saib (1) and pointed out that 
before a note can be said to be overdue there 
must have been a demand. See also 9 
Mason’s Weekly 15. Mr. Natesa Sastriar 
relied on this observation and contended 
that the endorsement of payments on the 
back of the note is evidence of a previous 
demand. I doubt very much whether 
after the Act knowledge on the part 
of tbe endorsee of a demand by the payee 
would subject him to the equities subsisting 
between the latter and the maker. 

At any rate Iam not prepared to extend 
by implication the fiction of a demand, 
because certain payments are entered on 
the back of the note, The usual presumption 
would be that no more than what has been 
entered has been paid by the maker. 

I am, therefore, of opinion that payment by 
the maker will not be a defence against a 
holder in due course. The other defence 
leads to’ the inference that the plaintiff is not 
a holder in due course. But that issue has 
not been raised. The Subordinate Judge 
will now try the issue, whether the plaintiff 
is a holder in due course. The case is 
remanded to him. Costs to abide the result. 


4 Petition allowed; Case remanded, 
(6) 5 M. 108, 


SIND JUDICIAL COMMISSIONER’S 
COURT. - 

ORIGINAL Crvrn Sort No. 196 or 1913. 
December 9, 1915. 
Present:—Mr. Hayward, A. J. ©. 

TIKAMDAS MULCHAND AND ANOTHER— 
PLaIntires 
VETSUS 
» GOKALDAS VISHINDAS AND ANOTHER— 


DEFENDANTS. 
Civil Procedure Code (Act V of 1908), s. 92—Chari- 
table trust—Relators—Suit for accounts against non- 
trustees, maintainability of. 
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The relators ofan author of a charitable trust 
cannot maintain a suit for an account against a 
third person, who is not a trustee, on the ground that 
he obtained possession of trust properties from the 
last surviving trustee. The relators have no locus 
standi against third parties and cannot demand 
accounts simply to facilitate recovery of the amount, 
if any, found due by new trustecs, when appointcd. 
[p 598, col. 2; p. 594, col. 1.] 

The relators can only claim accounts and enquiries 
from trustees under clause (d) of sub-section (1) of 
section 92, Civil Procedure Code. [p. 593, col. 2.] 


An order for accounts and enquiries ogainst third 
persons in possession of trust properties and for 
recovery of the amount, if any, found due on tho 
enquiries can only be made in a properly con- 
stituted suit brought for that purpose by trustees 
duly appointed. {p. 594, col 1.] 

Such 2 suit, when brought, would be outside the 
contemplation of section 92, Civil Procedure Code. 
[p. 594, col. 1.] = 

Ghelabhai Gavrishankar v. Uderam Ichharam, 12 
Ind. Cas. 577; 36 B. 2); 18 Bom. L. R. 989; 
Malhar Bhagvant Kulkarni v. Narsink Krishna Majli, 
17 Ind. Cas. 665; 37 B. 95; 14 Bom. L. R. 941; Collector 
of Poona v. Bai Chanchalbai, 12 Ind. Cas. 30; 85 B. 
470; 13 Bom. L, B. 690, referred to. 


The Hon’ble Mr. Harchandrat and Mr. 
Vishindas, for the Plaintiffs. 

Messrs. Fatehchand Assudamal, for Defend- 
aut No. 1. 


JUDGMENT. - The plaintiffs sue as rela- 
tors interested in- certain charitable trust 


` property for an account from the defendant 


No. 1, whois alleged to have obtained posses- 
son of certain portions of tha charitable trust 
property from his deceased father Vishindas, 
alleged to have been the last surviving trustee 
of the charity created by the Will of one 
Bhagwandas. The defendant No, 1 pleads 
that the relators cannot claim any account 
from him, a third party, or obtain any order 
against him, a third party and not a trustee 
of the charity. . But he has now withdrawn 
his further objection to the appointment of 
new trustees as he has dropped his contention 
that no charitable trast was created by the 
Will of the deceased Bhagwandas within the 
meaning of section 92 of the Civil Procedure 
Code. , 

It seems to me that defendant No. 1’s 
objections to the right of the relators to 
demand from him an account in these proceed- 
ings must prevail. The relators have no 
locus standi as against third parties. They 
can only claim accounts and enquiries from’ 
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trustees. This is the case in which it is 
sought to obtain accounts from a third party 
merely in order to facilitate the recovery 
of the amount, if any found due, by the new 
trustees when appointed. It is not a case 
of accounts and enquiries claimed against 
a trustee ander clause (d) of sub-section (1) 
of section 92, Civil Procedure Code. It 
would be useless to direct such enquiries 
and accounts in this suit as admittedly no 
order could be made for the recovery of the 
amount, if any, found due on the enquiries, 
Sach an order could only be made in a 
properly constituted suit brought for that 
purpose by the new trustees. Such a suit 
when brought would be outside the contemp- 
lation of section 92 of the Civil Procedure 
Code, as indicated in the cases of Ghelabhai 
Gavrishankar v, Uderam Ichharam{1) and Mal- 
har Bhagrant Kulkarni v, Narsinh Krishna 
Majli (2). Nor, since the creation of the trust 
is no longer denied, is this a case similar to 
that of the Collector of Poona v. Bat Chanchalbat 
(3). 

The suit against defendant No. 1, so far as 
it relates to taking of accounts, must, therefore, 
be dismissed. But it must be decreed as 
far as it relates to the appointment of new 
trustees and the vesting in them of such 


property as may be ascertained to be the. 


property of the charitable trust under the 
Will of the late Bhagwandas. It seems to 
me that the proper persons to be appointed 
new trustees are one of the relators Tikam- 
das Mulehand and the two additional persons 
Tikamdas Sukhramdas and Gordhandas 
Vishindas, agreed upon by both the parties. 
They are accordingly appointed trustees 
and in them is vested the property of the 
charitable trust created under the Will of 
the late Bhagwandas, under section 92 of the 
Civil Procedure Code. With regard to costs 
the order must be that each party bear his 
own costs. The suit against defendant No, 2 
is dismissed. No order as to costs. 


Suit partly allowed. 
(1) 12 Ind. Cas. 577; 36 B. 29; 18 Bom. L. R. 989. 


2) 17 Ind. Cas, 665; 37 B. 95; 14 Bom. L, R. 94). 
3) 12 Ind. Cas. 80; 35 B. 470; 13 Bom, L, R. 690. 
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. 
MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER NO, 83 
or 1914. i 
July 17, 1916. 
Present:—Ay, Justice Spencer and 
Mr, Justice Krishnan. 
YELLAMPALLE VENKATAPPA— 
PLAINTIFE— APPELLANT 
TErSuUsS 
MATAM NANJAPPA- -DEFENDANT— 


RESPONDENT, 

Limitation Act (IX of 1908), Sch. 1, Art. 182— 
Executton—Dismissal of first application fer none 
payment of batta—Secund application made more than 
3 years after—Inierval spent in contesting suit by third 
partu—Second application, whether revival of first. 

Where the first application for execution, dated 
27th April 1907, was dismissed for non-payment of 
bata and the plaintiff applied again on 22nd October 
1912 and in the interval the decree-hulder’s right to 
attach the property was contested in a suit by a 
third party which was finally decided in the deeree- 
helder s favour on llth August 1911: 

Held, that, as the dismissal of the first application 
had nothing to do with the suit brought by the third 
party, it could not be treated as pending during the 
time taken in that litigation and the second appli- 
cation haying been made out of time was lable to 
be dismissed. 7p. 595, col. 1.) 

Chalavadi Kotiah y. Polowi Alimelammeh, 81 M. Tl; 
18 M. L. J. 46; 3 M. L. T. 328, distinguished. 


Appeal against the decree of the District 
Court, North Arcot, in Appeal Suit No. 680 
of 1913, preferred against the order of the 
Court of the District Munsif, Madauapalle, 
in Execution Petition No. 811 of 1912, in 
Original Suit No. 219 of 1906, on the file 
of the District Munsif’s Court, Chittoor, 

Mr. K. P. Shunmugam Pillai, for the Ap- 
pellant. ` 

JUDGMENT.—Plaintiff’s first applica- 
tion for execution was on 27th April 1907; 
his second application was on 22nd October 
1912. Itis prima facie barred by limitation. 
To save it from this bar, two arguments 
have been advanced before us. It is first 
contended that the second application should 
be treated asa continuation of the first one. 
The facts are that when properties were 
attached in pursuance of the first application 
one Nanjappa claimed them as his; his claim 
was dismissed. He thereupon brought Ori- 
ginal Suit No. 383 of 1908 to establish his 
right. He got a decree in his favour for 
item No, 2 on 31st December 1£09. Plaint- 
iff appealed and on his appeal that decree 
was reversed on llth August 1911. It is 
argued that execution under his first appli- 
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cation should be treated as pending during 
the time he was litigating to remove the 
obstacle placed in his way by Nanjappa’s 
claim and suit, and that this present appli- 
cation is one to ravive it and carry out the 
prayer in the first application. There might 
be force in this argument, if it had not been 
that plaintiff’s first application was dismissed 
for non-payment of batta. That dismissal 
had nothing’ to do with the claim or suit 
brought by Nanjappa. In the case cited, 
Chalavadi Kotiah v. Poloort Alimelammah (1), 
the first application was dismissed as the 
Munsif received an order of stay without 
notice to either party and in their absence. 
That order was treated as a direction to the 
officers of the Court to remove the proceed- 
ings from the pending list. Such an execution 
petition may be asked to be revived, but not 
one in which there is an order, as in the 
present case, dismissing the execution peti- 
tion for the plaintiff’s own default in paying 
batta. The argument should, therefore, be 
disallowed. 

The neat argument is that the time between 
the dates of the Ist Court’s decree in Nan- 
jappa’s suit which declared the property 
was not attachable and the deeree in ap- 
peal which reversed it, should be deducted 
in plaintiff’s favour under section 15 of the 
Limitation Act. Itis argued that the decree 
of the lst Court was tantamount to an order 
staying execution of the plaintiff’s decree 
against the property to which it referred. 
It is not, however, necessary to decide this 
question as the time that plaintiff would be 
able to dedust, if his argument is right, will 
not make his 2nd application to bein time. 
We agree with the lower Courts that plaint- 
iff’s application is barred by limitation and 
dismiss it. 

Appeal dismissed, 


URP 
(1) 31 M, 71; 18 M. L. J. 46; 3 M. L. T. 328. 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM ÅPPELLATE Decree No. 776 
oF 1913. 

June 23, 1916. 

Present: —Mr. Justice D. Chatterjee and 
Mr. Justice Newbould. 
GANGA CHARAN DAS AND ANOTHER— 
PLAINTIFFS~—APPELLANTS 
Versus 


AKHIL CHANDRA SAHA on THE DEATH OF 
RADHA RAMAN SAHA AND orners— 
Derenpants—-REsPONvENTS, 

Limitation Act (IX of 1908), s. 34, Hupl. 1~Civit Pro- 
cedure Code (Act V of 1908), O. VII, r. 10 ~Return of 
plaint—Time necessary for re-filing, exclusion of —Pro- 

ceedings in suit, termination of, by return of plaint. 

Where a suit was filed on the last day of limitation 
but the Court returned the plaint as being under- 
valued allowing five days’ time to re-file the plaint 
in the proper Court, and on that very day ordered 
the plaintiff to pay costs to the defendant, but the 
order assessing the amount of costs was recorded in 
the order-sheet three days after the return of the 
plaint, and the plaint was re-filed within the five days 
allowed by Court: 

Held, that the suit was barred by limitation as 
there is no provision in the Limitation Act (IX of 
1908) or in the Civil Procedure Code (Act V of 1908) 
for allowing further time to re-file a plaint, and the 
order allowing further time must be considered a 
nullity. [p. 597, col. 1.] 

When a plaint is returned under Order VII, rule 10, 
Civil Procedure Code, the proceedings in the suit 
terminate on the day of the return of the plaint, and 
not on the day when the vosts ordered to be paid by 
the plaintiff on such return are assessed and recorded 
in the order-sheet. [p. 597, rol. 1.] 

Haridas Roy v. Sarat Chandra Dey, 18 Ind. Oas. 
421; 17 C. W. N. 515, referred to, 


Appeal against the decree of the Additional 
District Judge, Dacca, dated the 9th October 
1912, affirming that of the Additional 
Subordinate Judge of that place, dated the 
25th July 1912. 

FACTS of the case appear fromthe judgment. 

Babu Ramesh Ohandra Sen, for the Plaint- 
iffs-A ppellants.—Plaintiffs’ suit is not barred 
by limitation; section 14 of the Limitation Act 
covers the case. The proceeding com- 
menced on 2nd September 1909, on which 
date the plaint was filed in the Munsif’s 
Court, and the proceeding terminated on 
30th June 1910, on which date the Munsif 
passed the last order in the proceedings; if the 
period from 2nd September 1909 to 30th 
June 1910 be deducted, as it should be under 
section 14 of the Limitation Act, the plaint- 
iffs’ suit would be within time. The pro- 
ceeding in the Munsif’s Court did not termi- 
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nate with the return of the plaint on 27th 
June 1910; even after that date some- 
thing remained for the Munsif for the exer- 
cise of his judicial decision and that decision 
was made on 30th June 1910, and the pro- 
ceeding cannot be held to have terminated 
without that order of the Munsif. 

Even if the proceeding in the Munsif’s 
Court be held to have terminated with the 
return of the plaint on 27th June 1910, then 
also the plaintiffs’ case would be within 
time. Under section lt of the Limitation 
Act the period commencing from 2nd Sep- 
tember 1909 and ending with 27th Juno 
1910 must be deducted, and the learned 
Munsif had ample jurisdiction to allow the 
plaintiffs a reasonable time so as to enable 
them to re file the plaint in the proper Court, 
and the plaint being re-tiled in proper Court 
within the time allowed by the Munsif, 
the plaintiffs’ suit is within time. Vide Haji 
Shah Mumtaz Hussain v. Raghu Nandan Sahu 
(1) and Nibaran Chandra Banerjee v. N. U. 
Mutherjee (2). 

In this case it has been held that reason- 
able time should be given for carrying out 
the order of the Court if there is nothing ia 
law to the contrary, and it is the duty of the 
Court to decide what reasonable time is. In 
the present case the learned Munsif granted 
five daya’ time for carrying out his orders, and 
the plaint being filed within the time thus 
allowed the suit is within time, and the five 
days’ time allowed by the Munsif is not un- 
reasonable in the present case. 

Dr. Sarat Chandra Basak (with him Babus 
Binin Chandra Basu and Sarat Chandra Dutt), 
for the Defendants Nos. 1 to 5.—The 
proceeding in the Munsif’s Court terminated 
with the return of the plaint on the 27th 
June 1910; there remainel nothing left for 
the Munsif to decide. The order passed on 
the 30th June 1910 was merely a clerical 
order, and the Munsif had nothing to da but 
to put his signature. No judicial discretion 
was exercised in the matter. After the re- 
turn of the plaiut, the plaintiffs cannot be 
said to have carried on any proceeding in 
the Munsif’s Court; the proceeding so far 
as the Munsif’s Court is concerned terminat- 
ed by the return of the plaint. 


The Munsif had no jurisdiction to extend 
(1) 5 Ind. Cas, 153; 14 G. W. N. 2315 11 CG. LJ. 


216. 
(2) 6 Ied. Cas, 637. 
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the period of limitation. Section lt of the 
Limitation Act entitled the plaintiffs to 
exemption of the time during which the case 
remained pending in his Court, aud the law 
does uot authorise any extension of that 
period by any Court. See Haridus Loy v, 
Sarat Chandra Dey (3), 


In this case, the case cited by the learned 
Vakil for the appellants was considered and 
dissented from. See also Abhoya Churn 
Chackerbutty v. Gour Mohun Ihet (4). 


Maulvi A. K. Fazlul Huy (with him Babus 
Upendra Lal Roy, Prokash Chandra Pakrast 
and Ramandra Mohan Majumdar), for Defend- 
ant No. t, adopted the arguments of Dr. 
Basak, and submitted his arguments on the 
inerits of the case. 


JUDGMENT.-- The plaintiffs attached 
certain properties in execution of a decree 
against defendant No. 9. Some of the other 
defendants claimed the same and were 
successful, The claims were allowed on the 
3rd of September 1908 and the plaintiffs 
brought this suit on the 2nd of September 
1909 in the Court of the Munsif of Dacca. 
The defendants objected to the valuation of 
the suit and onthe 23rd of June 1910, the 
learned Munsif held that the suit was under- 
valued and ordered the plaint to be returned 
and directed the plaintiffs to pay costs to 
the contending defendants. The plaint was 
accordingly returned on the 27th of June. 
The costs payable by the plaintiffs to the con- 
tending defendants were subsequently 
calculated in the office and on the 30th 
Junean order fixing the amount at Rs, 25 
was recorded in the order-sheet. When 
returning the plaint on the 27th of June the 
learned Munsif directed that the plaint might 
be re filed in the proper Court within 5 daya. 
The plaint was actually re-filed on the Ist 
of July 1910, within the 5 days so allowed. 
Itis contended, however, that the suit is 
barred hy limitation as the learned Munsif 
had no authority to grant the additional 
5 days. The plaintiffs contend, first, that the 
Munsif was right in granting timeand secondly, 
that the proceeding in the Munsif’s 
Court ended on the 30th of June when 
the order assessing costs was made, and in 


(3) IS Ind, Gas. 121; 17 C. W. N. 5:5, 
CH ZEW. R. 26, 
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either case they are within time. Explanation 
l to section 14 of the Limitation Act lays 
down that in excluding the time during 
which a former suit was pending the day on 
which the suit was instituted and the day 
on which the proceedings therein ended shall 
both be counted. No further time is allowed 
asin clanse 2 for going from one Court 
to another. There is no other provision in 
the Limitation Act or in the Civil Proce- 
dure Oode for allowing further time and 
the order allowing further time must be 
considered asa nullity. See Haridas Roy v. 
Sarat Ohandra Dey (3). This view of the 
matter might cause hardship in some cases, 
as the plaintiff might require time to secure 
further costs or to reach the new Court. 
Buta plaintiff who files his suit on the very 
last date available to him under the law of 
limitation takes the risk, and the law does 
not make any provision for such time except 
in cases coming under clause 2 of section 14, 

But then if the proceedings in the suit in 
the Munsif’s Court ended onthe 30th June 
the plaintiffs are still within time. Order 
Vil, rule 10, Civil Procedure Code, provides 
that on returning a plaint the Judge shall 
endorse thereon the date of its presentation 
and return the rame of the party presenting it 
and a brief statement of the reasons for return- 
ing it. The return of the plaint with these 
particulars, therefore, seems to terminate the 
connection of the Court with the plaint, which 
it cannot entertain. So far as this case is 
concerned, the costs were ordered to be paid 
by the order of the 23rd of June, so that no 
further judicial act remained to be done. 
The costs were calculated later but the 
plaintiffs had nothing to do with that; they 
were not prosecuting the suitin the Court 
of the Munsif after that Court returned the 
plaint, and the explanation cannot be read 
as extending the time excluded beyond the 
time when the plaintiffs may be said to 
have been prosacuting their suit In this 
view of the matter the order for costs passed 
onthe 30th of June cannét be taken. into 
consideration. The suit is, therefore, barred 
by limitation and it isnot necessary to con- 
sider any other question. 
dismissed with one set of costs to be divided 
among three sets of respondents. 


Appeal dismissed. 
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PUNJAB CHIEF COURT. 
Secoyp Civie Appear No. 553 or 1912. 
January 14, 1916. 

Present: ~Mr. Justice Chevis and 
Mr. Justice Leslie Jones. 
JHANDA AND OTHERS — DEFENDANTS— 
APPELLANTS 
versus 


'DATA RAM—PLAINTIFE—RESPONDENT. 

Punjab Tenancy Act (XVT of 1887), s. 77 (8) (d)— 
Suit for redemption—Defendants’ claim to occupancy 
rights—Ciwil Court, whether can take cognizance of claim, 

The plaintiff mortgaged the land in suit, with 
possession, to the defendants who were recorded 
as tenants-at-will. On his suing for redemption, the 
defendants set up a plea that their real position 
was that of occupancy tenants and that consequently 
the plaintiff was not entitled to a decree for physical 
possession of the property: 

Held, that the plea of the defendants related toa 
matter in respect of which they were entitled to 
bring a suit in a Revenue Conrt and could not, 
therefore, be taken cognizauce of by a Civil Court. 
[p. 598, col. 1.] 

Haji Muhammad Bakhsh v. Bhagwan Das, 3 Ind, 
Cas, 498; 76 P. R. 1909; 11 P. W. R. 1909 (F. B.); 66 P. 
L. R. 1910, referred to. 


Second appeal from the decree of the 
Additional Divisional Judge, Delki, dated 
the 7th October 1911, affirming that of the 
Additional District Judge, Delhi, dated the 
28th July 1911. 

Pir Taj-ud-Din, for the Appellants. 

Mr. Nand Lal, for the Respondent. 

; JUDGMENT. 

Lusuig Jones, J.—The plaintiff mortgaged 
the land in suit, with possession, to the 
defendants, who were then recorded as ten- 
ant3-at-will of the said land. The plaint- 
iff has now sued for redemption. His right 
to redeem has not been contested, but the 
defendants set up a plea that their real 
position was that of occupancy tenants and 
that consequently the plaintiff was not 
entitled to a decree for physical possession 
of the property. 

The Additional Divisional Judge in a 
judgment dated 7th October 1911, 2.e., on 
a date before Punjab Act IIT of 1912 was 
passed, held on the authority of Haji Muham- 
mad Bakhsh v. Bhagwan Das (1) that this 
plea could not be entertained, and concor- 
ring in the finding of the Additional Dis- 
trict Judge, who had come to the same 
conclusion and had granted the plaintiff a 
decree for the relief claimed, dismissed the 


defendants’ appeal. 
(1) 3 Ind. Cas. 498; 76 P. R. 1909 (F. B.); 11 P. W 
Ri 1909; 66 P, L, R. 1910, 
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The defendants have now preferred a fur- 
ther appeal to this Court. 

The arguments of Counsel for the defend- 
ants-appellants have not been very clear 
but, having regard to the date of the de- 
cision of the appeal, Haji Muhammad Bakhsh 
v. Bhagwan Das (1) is of full application, and 
the only question is whether the plea of 
the defendants relates to a matter in respect 
of which they would have been entitled to 
bring a suit in a Revenue Court [cide sec- 
tion 77 (3) of the Punjab Tenancy Act!, 
If it does, then the Courts below were, 
under the authority cited, right in ignoring it. 

Counsel for the appellants does not admit 
that the defendants have lost their status 
as tenants, but the contention is, that as 
the proprietor had mortgaged his rights, 
the persons in possession, č. e. the defend- 
ants themselves and not the proprietor are 
the landlords, and that consequently a suit 
to establish occupancy rights would not have 
been cognizable by a Revenue Court, be- 
eause the status of landlord and tenant did 
not exist between the parties. 

There is, of course, no doubt’ that ‘a 
mortgagee is a landlord for certain pur- 
poses, but we do not think that where the 
question is one of establishing occupancy 
rights, the proprietor can be excluded from 
the category of landlord merely because he 
has mortgaged his rights. Supposing, for 
instance, the proprietor has mortgaged his 
rights to a third party, it would not be 
open to the tenant to bring a suit to 
establish such rights against the mortgagee 
only, without impleading the proprietor as 
landlord. 

The position which a mortgagee holds 
as such is of a temporary character, and 
where rights of a permanent character such 
as occupancy rights are in question, the 
person principally concerned is the proprietor 
in his capacity as landlord. As mortgagees 
the defendants could not have sued to 
establish such a right, and if, as is contend- 
ed on their behalf, they are tenants at all, 
they would be compelled for the purpose of 
such a suit as is under consideration to 
recognise the preprietor as landlord, 

We think, therefore, that the Courts below 
were right in declining to entertain this 
plea. The appeal fails and is dismissed 
with costs, 

Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Sxconp Civin APPEAL No. +12 or 1915. 
May 23,1916. 

Present:—Mr. Justice Sunder Lal. 
GULAB AND aNoTHER—PLAINTIEFS— 
APPELLANTS 
versus 
Khwaja MUHAMMAD ISMAIL AND otuers 
—Drrenpants—RESsPonvENTS. 

Evidence Act (I of 1872), s. 90—Deed, thirty years 
old--Genuineness— Presumption --Evidence to prove 
genxineness, if necessary, 

A sale-deed more than 30 years old is presumed to 
be genuine under section 90 of the Evidence Act and 
no evidence is required to prove its genuineness, ‘p. 
600, col. 1.] 

Second appeal from the decision of the 
District Judge, Aligarh, dated the 23rd 
December 1914. 

Mr. S. K. Dar, for the Appellants. 

Mr. Gokul Prasad, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for redemption. It appears that on 
the 24th of March 1£63 three persons 
Baldeo, Kesri and Chattar mortgaged the 
land now in suit to two persons Kundan 
and Sita Ram for Rs. 400. The mortgage 
was for a term of 13 years, at the 
end of which the land was to be given 
back to the mortgagors without payment; 
in other words, the mortgage-money was 
to be satisfied from the usufruct in the 
course of the 13 years. On June Ist 
1866 the three mortgagors sold a moiety of 
their rights in the mortgaged property to 
two persons named Ganga Ram and Ghasi 
Ram, ard on June 21st 1966 they sold the 
remaining moiety to the mortgagees Kundan 
and Sita Ram. If these two sales were 
good and valid, then the mortgagors ceas- 
ed to have any interest in the property 
mortgaged by them. But somehow or 
other the rights of Baldeo and Chattar 
were sold in execution of a decree on the 
20th May 1874 and purchased by the first 
two defendants, These two defendants then 
brought a suit for redemption against the 
mortgagees, which was numbered as 206 
of 1892, The mortgagees were the principal 
defendants in that case and Kesri whose 
interests were not purchased by the then 
plaintiffs was impleaded as agro furma de- 
fendant. One of the defences set up by 
the mortgagees in that suit was that they 
had purchased a moiety of the mortgagors’ 
interests in the mortgaged property on 
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the 21st of June 1836 and that the claim 
of the plaintiffs with regard to the interests 
_thus purchased was not maintainabie. The 

Court of first instance held in that suit on 
23rd June 1893 that the sale of 21st June 
1866 did not convey to the mortgagees a 
good title. As the mortgage had been 
satisfied from the usufruct it gave the plaint- 
iffs a decree for possession of 2/drds share 
owned by Baldeoand Chattar. The plaint- 
iffs, in that suit, seem to have taken 
possession of the entire mortgaged property 
in execution of that decree. The present 
suit has been instituted by the heirs of 
Kesri as also by the person to whom these 
heirs have transferred a motety of their in- 
terests. They say that the interests of Kesri 
in the mortgaged property still subsist 
and that the plaintiffs as heirs of Kesri 
and transferee of the rights of such heirs 
are entitled to maintain the present snit. 
The Court of first instance held that the 
suit was maintainable at the inatance of 
the heirs of Kesri and decreed the claim 
for redemption, so faras their interests were 
concerned. It dismissed the suit of the 
transferee on the ground that the sale in 
his favour was contrary to public policy and 
was a fictitious transaction and that con- 
sequently he was nob competent to main- 
tain the suit. From that decree there were 
two appeals, one by the defendants Nos. l and 
2 who appealed in so far as the claim of 
the heirs of Kesri which was decreed was 
concerned, and the other by the transferee 
from the heirs of Kesri in so far as his 
portion of the claim which was dismissed 
was concerned. The Court below has dis- 
missed the entire suit, on the ground that 
by the two sale-deeds dated respectively 
the lst of June 1966 and the 21st June 
1866 the rights and interests of Kesri were 
sold to Ganga Ram and Ghasi Rim as 
also the mortgagees Kundan and Sita Ram 
and that.as nothing was thereafter left to 
the heirs of Kesri insofar as the latter’s 
interests in the mortgaged property were 
concerned, the suit for redemption was not 
maintainable. 

“Mr. Shyam Krishn Dar has argued in 
appeal here that the judgment dated the 23rd 
June 1893 operates as res judicata upon the 
quesion of the effect of the two sales of the 
lst June and 21st June 1856. As to the first 
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of these sales, namely, that of the 1st of June 
1865 the mortgagees did not set up 
that sale in their defence to that suit. 
Tpdeed it afforded no defence to the suit 
from their standpoint of view. There was 
no decision in that suit whether the sale 
of Ist June 1866 was or was not valid. The 
decision, therefore, is not res judicata in so 
far as that sale was concerned. Coming 
now to the second sale of January 21st, 
1866, the plaintiffs in that case sued for 
redemption of the 2/3rds share of Baldeo and 
Chattar which they had purchased. As 
the mortgage-debt had been satisfied .ong 
before that suit was brought, they were 
entitled to claim possession of the 2 ‘3rds share 
only without payment of any amount. The 
share of Kesri was not in suit in that case 
and although he was impleaded as a pro 
forma defendant along with the mortgagees, 
the question relating to Kesri’s title to the 
remaining one-third share was neither put in 
issue nor decided in the case. Kesri was 
arrayed on the same side as the mort- 
gagees; the decision in that case cannot 
operate as res judicata upon the question 
whether Kesri had or had not a subsisting 
interest in the mortgage. Mr. Shyam 
Krishn Dar has also argued that the sales 
of the lst of June and of the 21st June 
1866 were fictitious and invalid. In this 
eonnection I may refer to the judgment of 
the Courts below passed in this case. The 
Court of first instance in dealing with the 
issue hag observed as follows: — Now I have 
to see whether the plaintiff Dharman has 
any right left to him in the said property. 
It is urged on behalf of the defendants that 
two deeds of sale were executed in respect 
of the mortgaged property. One of the said 
deeds is dated 21st June 1866 and it is 
Exhibit 33 on the record of Sait No. 206 
of 1892 onthe file of the Sub-Judge’s Court. 
This deed was, however, found by the Court 
to be fictitious and, therefore, it is unneces- 
sary to go through if. A copy of the 
second deed dated lst June 1866 is pro- 
duced here. The deed is more than 30 
years old and there is no good evidence 
to prove that the said deed was fictitious. 
The plaintiffs have examined Baldeo to prove 
that the deed in question was not acted 
upon. But his statement is very vague 
and doubtful and cannot be relied upon 
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Moreover he is connected to Gulab plaintiff 
and has sympathy for him and cannot be 
believed. The sale was made to Ghasi 
and Ganga Ram by all the three mort- 
gagors and half of the mortgaged property 
was sold. Therefore, Kesri’s heir, plaintiff 


No. 2, cannot have any right to redeem 
the whole. He can redeem only half of 


Kesri’s share in the mortgaged property. 
I, therefore, find that Dharman plaintiff No. 
2 has half share in the mortgaged share 
of Kesri.” On appeal the learned Judge 
has held that the execution of these two 
sale-deeds is not in dispute. He observed: 
“Both these sale-deeds were registered and 
the fact of their execution is not in dis- 
pute. It is alleged, however, that these sales 
were merely nominal and not intended to 
have effect..................l decide that these 
sale-deeds of the Ist and 21st June 1866 
represent genuine transactions.” On these 
findings of the lower Appellate Court the 
plaintiffs have no title left in the property 
in suit. Mr. Dar has argued that there is 
no evidence to .prove that these sale-deeds 
were genuine. The sale-deeds were more 
than 30 years old. The Court below 
was entitled to presume under section 90 
of the Evidence Act that they were genuine 
sale-deeds. As 1 have already noted, the 
fact of their execution was not in dispute 
in the Court below and the only question 
was whether the circumstances of the case 
show that they were nominal transactions. 
The reasons given by the Court below for 
holding that they represent genuine tran- 
sactions are good and cannot be impugned 
in second appeal. 1, therefore, dismiss the 
appeal with costs. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 551 or 1915. 
May 25, 1916, 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
SHANKAR LAL— Prainrirr— 

APPELLANT 
versus 
LATAFAT ALI AND oruers—Derenpants— 
RESI NNDENTA, 
Transfer of Property Act (IV of 1882), s. 82— 
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Contribution, snit for—-Neccssary parties—-Piantif, 
duty of-~Valuation of items of properties —Principle, 

Where a suit is brought for contribution to enforce 
a statutory charge, mentioned in section 82 of the 
Transfer of Property Act, all the persons in whom 
all the mortgaged property is vested should be made 
parties, inasmuch as itis only when such persons are 
properly before the Court, that a proper deeree finally 
settling all disputes can be made. |[p. 601, col, 1.) 

It is the duty of a plaintiff to take every reasonable 
precaution to have the necessary parties before the 
Court. If, by some accident, some party is omitted, 
an application to bring him on to the record ought to 
be male at the earliest possible opportunity. Íp. 601, 
col. 1. 

In valuing the different items of property the 
valuation ought to beas at the date of the mortgage, 
but if the plaintiff adduces evidence to show the 
value of the property at the time that he purchased 
it, it Hes upon the other side to say that the valua- 
tion at the date of the mortgage was different. Dp. 
601, cols, 1 & 2.] 

Second appeal from a decree of the 
Additional Judge of Saharanpur. 

Mr. Shamnath Mushran (for Mr. Motilal 
Nehru), for the Appellants. 

Dr. S. M. Sulaiman (for Mr. Shafi-uz- 
zaman), for the Respondents. 

JUDGMENT. — This appeal arises out of 
a suit brought by the plaintiff under the 
provisions of section 82 of the Transfer 
of Property Aci. The plaintiff contends 
that there was a mortgage which affected 
properties which are mentioned in lists A 
and B attached to the plaint. He is the 
purchaser of one of the items mentioned 
in list A. The suit was brought on foot 
of the mortgage and the property in list 
A only was sold. This was sufficient to 
satisfy the mortgage-decree. He made 
defendants to the suit all the persons whom 
he believed, as he alleged, to be the 
purchasers of the properties mentioned in 
list B. He omitted to make parties to the 
auit some of the other purchasers of the 
property mentioned in list A. The Court 
ot first instance dismissed the plaintiif’s 
snit on two grounds: (1) that one of the 
purchasers of the property mentioned in 
list B was not made a party, (2) that 
he had failed to prove the values of the 
several properties. The lower Appellate 
Cenrt dismissed the appeal. 

The plaintiff comes here in second appeal, 
ard contends that he ought to have been 
allo: ed an opportunity of bringing the neces- 
sary artier on to the record and that the 
valuation of the property ought to be taken 
as forrd in the sale deeds and sale-certificates, 
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In our opinion, itis the duty of a plaintiff 
to take every reasonable presaution to have 
the necessary parties before the Court. If 
by some accident som; party is omitted, an 
applicition to bring him on to the resord 
ought to be mide ak tha earliest posible 
opportunity. It is obviously very inconvenisnt 


that parties should bə added = after 
issues have baen framed and evidence 
given. The addition of freah parties means 


that the case must, practically speaking, be 
heard de novo. The issues ought to be 
re-framed and the evidence taken afresh 
in the presence of the new parties. Tt 
also leads t? the waste of public time. 
Under the circumstances, however, of the 
present case, we are prepared to allow the 
plaintiff an opportunity of bringing the 
necessary parties bafora the Court, but saly 
on the terms which we shall mention later 
on. In our opinion, where a suit is brought 
for contribution to enforce a statutory charge 
mentioned in section 82 of the Transfer 
of Property Act, all the persons in whom 
all the mortgaged property is vested should 
be made parties. It is only when such 
persons are properly before the Court that 
a proper decree finally settling all disputes 
can be made. In the prese case, not only 
all the persons to whom the property 
mentioned in list B now belongs should be 
parties, but also the owners of the property 
mentioned in list A not purchased by the 
plaintiff. It was by the sale of all or the 
greater part of the property, mentioned in 
list A that the mortgage-decree was dis- 
charged. The purchaser of this property 
will also have a charge against the defend- 
ants, if it is found that their property had 
to bear more than its rateabla share of 
the mortgage-debt. It is impossible to 
satisfactorily ascertain the value of the 
different items of the property unless the 
owners are before the Court. 


Another matter dealt with by the Courts 
below is the question as to the date at which 
valuation of the different items of property 
is to be taken. There is no doubt that 
the valnation ought to ba as at the date 
of the mortgage, but we think that if the 
plaintiff adduced evidence to show the value 
of the property at the time that he pur- 
chased it, ib would lie upon the other side 
to say that the yaluation at the date of 
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the mortgage was different. The Court 
would be wrong in refusing the plaintiff's 
relief merely on the ground that the evidence 
he adduced as to the valuation of the 
property referred to its value at the present 
time or at the time of sale. We allow 
the appeal, subject to the conditions here- 
after mentioned, and remand the case to the 
first Court, through the lower Appellate 
Court, with directions to re-admit the suit 
on its original number and to allow the 
plaintiff an opportunity of bringing on to 
‘the record all necessary parties The plaint- 
iff, however, must pay the costs incurred 
in this Court and in both the Courts 
below, as a condition precedent to the case 
being restored to its original number. If 
he fails to comply with this'condition, his 
appeal will stand dismissed with costs, 
which in this Court will include fees on 
the higher scale. The costs must be paid 
within three months from the date the 
record is received back in the lower Court. 
Appeal allowed; Suit remanded. 


ALLAHABAD HIGH COURT. 
LETTERS Parent APPrar; No. 7 or 1916. 
May 26, 1916. 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
DHANRAJ SINGH AND orgers— 
DEFENDANTS — APPELLANTS 
versus 


Musammat LAKHRANI KUAR—Puatntirr 


— RESPONDENT. 

Ejectment—Suit for possession -Decree—Decree not 
executed within time—Second suit for possession, main- 
tainability of—Merger, principle of, applicability of. 

If a party obtains adecree fur a debt or for 
damages for tort, the original cause of action 
merges in the decree, but the doctrine of merger 
does not apply to decrees for ejectment. [p. 603, col. 
1, 
a mere fact thata plaintiff obtained a decree 
for possession of a certain land, would not entitle 
him to get possession of that land ina second suit 
if he had never been ia possession within twelve 
years, but if after the decree the plaintiff gets into 
possession, otherwise than in execution, and is dis- 
possessed within twelve years of the second suit, he 
has a cause of action irrespective of the previous 
decree and is entitled to -bring a second suit for 
possession, the previous decree being part of his title. 
[p. 602, col. 1; p. 603, col, 1.] 

Quere.—Whether a decree-holder is entitled to 
bring a suit on the decree at any time within 
twelve years, notwithstanding that the decree has 
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become incapable of exeention by lapse of time, (p 
603, col. 2. 

Letters Patent Appeal against the decree 
of Mr. Justice Walsh, in Second” Appeal 
No. 1676 of 1914, dated the sth January 
1916, reported as 32 Ind. Cas, 654. 

Mr. Girdhavt Dal Agarwala, for the Ap- 
pellants. 

Mr. Anandi Prasad Dube for Dr, Surendra 
Nath Sen, for the Respondent. 


JUDGMENT.—-This appeal arises out 
of a suit for possession of certain immoveable 
property. The plaintiff obtained a decree 
for possession of this very land in 1001, 
On appeal this decree was confirmed, Ad- 
mittedly, the plaintiff did not obtain posses- 
sion through the Court and when she made 
an application for execution of the decree, 
her application was rejected on the ground 
that the deeree was more than three years 
old. She then institnted the present suit. 
In the Court of first instance she sueceeded 
in obtaining a decree. On appeal, the learned 
District Judge held that not having executed 
the decree within three years, her suit was 
barred by the provisions of section 11 of 
the Code of Civil Procedure, and also by 
the provisions of section 47 of the Code of 
Civil Procedure. In second appeal to this 
Court, the learned Judge reversed the decree 
of the lower Appellate Court and restored 
the deerce of the Conrt of first instance. 

An issne was framed in the Court of first 
instance as to whether or not the plaintiff had 
been in possession within twelve years. It 
was, of course, necessary from evey possible 
aspect of the ease for the plaintiff to prove 
that she had been ix possession within twelve 
years of the institution of the present suit. 
The mere fact that she had obtained a decree 
for possession of the land would not, in 
our opinion, entitle her to get possession 
inthe present suit if she had never been 
in possession within twelve years. Two wit- 
nesses were produced who deposed for and 
against the alleged possession of the plaintiff, 
one witness for the plaintiff and the defend- 
aut for himself. The plaintiffs witness was 
Ram Dawan Singh. He deposed that a 
year after the decree had been obtained, the 
plaintiff got possession and that she was 
subsequently put ont by the defendants. 
He mentioned that she had  eultivat- 
ed the land. The defendant stated that 
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he has been for eighteen years in 
possession aud that he had cultivated the 
land himself aud by tenants. His evidence 
was somewhat vague. The learned Munsif 
says, in dealing with the witness Ram 
Dawan Singh, that no connection of this 
witness with the plaintiff and no enmity 
with the defendant is shown or proved. He 
then points out that the defendant is an 
interested witness and that be places no re- 
lance on his statement, and then he says he 
believes the witness for the plaintiff. In 
the memorandum of appeal no specifie 
ground was taken against the finding of 
the Munsif that the plaintiff had been in 
possession within | twelve years. Now the 
only evidence of her possession was the 
evidence of this witness and the possession 
he proved was possession after the decree, 
therefore, when finding that she was in 
possession within twelve years the Munsif 
must have found that she was in possession 
after the decree. The learned District 
Judge arrived at no finding on this point. 
He decided the ease against the plaintiff 
purely on the question of law. The learned 
Judge of this Court considered that he was 
bound by the finding of the Munsif on the 
question of fact. This, we think, was wrong. 
lie was entitled either to refer an issue on 
this question of fact or he might have 
exercised the powers conferred on the High 


Court nuuder section 103, and decided the 
issue Limself. We consider that this is 
an important issue. We ecusider that it 


is a fit case for this Court to exeicise the 
jurisdiction it has under seetion 103. The 
evidence is on the record and is sutieient to 
emnble us to decide the issue. The learned 
Munsif had the advantage of hearing and 
seeing the witnesses on this point. He be- 
lieved the witnesses for the plaintiff and 
has given reasons for believing them. Fur- 
thermore, there is considerable probability 
that the evidence is true. After the plaintiff 
had finally got a decree for possession in 
1907, it is improhable that she would have 
remained absolutely quiet for three years 
unless she had got into possession of the 
property. It is also probable that the 
defendants would not have resisted her in 
getting possession at first, though it is quite 
likely that finding her a defenceless woman 
they would have gradually attempted again 
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to dispossess her. This is really what we 
believe actually happened. We find upon 
the evidence that the plaintiff did get into 
possession after the decree. On this finding 
of fact it seems to us that the plaintiff had 
a cause of action irrespective of the previous 
decree. The previous decree would, no doubt, 
be part of her title. We do not think that 
the mere fact that she obtained a decree 
for possession in 1907 would prevent her 
again suing fer possession, if her possession 
was again interfered with, nor do we think 
that the doctrine of merger applies to 
decrees for ejectment. No doubt if a party 
obtains a decree fora debt or for damages 
for tort, the original cause of action merges 
in the decree, but a decree in ejectment 
differs very much from other decrees. 
In Broom’s Legal Maxims, Second Edition, 
page 251, in dealing with ejectment, undr 
the Maxim, “Nemo debet bis vexari pro ana et 
eadem causa” the learned author says:-—-“With 
respect to the action of ejectment, we may 
further specially remark tbat by the judg- 
ment in this action the lessor of the plaintiff 
obtains possession of the lands recovered by 
the verdict, but does not acquire any title 
thereto, except such as he previously had; 
if, therefore, he had previously a freehold 
interest in them, he is in as a freeholder; 
if he had a chattel interest, he is in as 8 
termor; and if he had no title at ali, he 
isin as a trespasser, and will be liable to 
account for the profits to the legal owner, 
without any re-entry on his part. Moreover, 
although it has recently been decided that 
a judgment in ejectment is admissible 
in evidence in another ejectment 
suit between the same parties, yet it is not 
conclusive evidence because a party may 
have a title to possession and to grant a 
lease at one time, and not at another. 
Neither can a judgment in ejectment be 
pleaded by way of estoppel, because the 
defendant is bound, by the terms of the 
consent rule, to plead not guilty and hence 
there is a remarkable difference between 


ejectment and other actions with regard to- 


the application of the maxim under con- 
sideration.” It seems tous that ifthe plaint- 
iff had got formal possession in execution of 
her decree ard her possession was again 
interfered by the defendants she basa right 
to bring afresh suit. Jf she succeeded in 
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getting possession without applying to the 
Court, we see no reason why she should not 
bein as good a position as if she had got 
formal possession through the Court. 

What we have said above is sufficient to dis- 
pose of the appeal. The learned Judge of 
this Court, however, seems to have held that 
the plaintifi’s cause of action merged in the 
decree and then to have considered that it 
is always open to a decree-holder to tring 
a suit on the decree at any time within 
twelve years notwithstanding thatthe decree 
has become incapable of execution by lapse 
of time. This dictum, if correct, would 
mean that suit after suit could be brought 
upon barred decrees. If this is correct law, 
it is a very alarming situation. It is difficult 
to understand why the Legislature should 
have expressly limited the time within which 
a decree can be executed and at the same 
time allow decree-holders to bring suits upon 
decrees, thereby putting the parties to extra 
expevse and vastly extending limitation, 
With regard to ordinary decrees we think 
that section 47, which provides that no 
separate suit shall be brought in respect cf 
matters relating to the discharge of decrees, 
prevents a fresh suit being brought upon 
a decree. We donot think it necessary to 
say anything further on the point, first, 
because it is not necessary for the decision 
of the present case and secondly, because 
the question has not been fully argued 
before us. In view of our finding on the 
issue as to possession and our view of the 
law, we dismiss the appeal with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Crvm Appeat No, 22 or 1914, 
April 12, 1916. 

Present:—Sir Henry Richards, Kr, Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
RAMJI—PLAINTIFF—APPELLANT 
versus 
KOMAN DAS AND OTHERS— DEFENDANTS — 
RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), Sch I, 0. YL, r. 
4—Fraud, no specific allegation uf— Account, suit Tor 
accounts, re-opening of, when allowable—Evidence, ad- 

missibility of. 

Ina suit in which the plaintiff claimed that the 
defendant might be ordered to render correct 
accounts of the profits of, certain property and upon 
taking of those accounts ‘a certain document jn 
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favour of the defeudaut bo held to be valid only 
for the amount found due on taking of tho acconnts, 
no sp2cilic fraud was alleged to havo vorn committed 
in execution of the document, except that n certain 
dobe was fraudulently entered as consideration: 

Held, that under the circumstances ofthe cse 
the plaintif alleged no fraud entitling him to go 
intu evidence to noopen the accounts which were 
sottled at tho time the document was executed. ‘p. 
605, ool, 2.) 

First appeal from the decision of the 
Subordinate Judge, Muttra, dated the 3rd 
January 1914. 

The Hon'ble Mr. Moti Lal Nehru and Me. 
Gulzari Jal, for the Appallant. 

The Hon’ble Dr. Sundar Lal and Mr. 
Baldeos Prasad, for the Respondents. 

JUDGMENT.—This appeal arises out of a 
suit in which the plaintiff claims that the 
defendant No. 1 might be ordered to render 
correct accounts of the profits of certain 
property and that upon the taking of 
those accounts ihe document, dated -tth 
August 1910, should be held to be valid 
only for the amount that should be found 
due on taking of the accounts. Tho circum- 
stances are shortly as follows. The plaintiff 
is one of the three sons of one Tipsi. Defend- 
ant No. 2 is the widow of Tipsi and 
mother of the plaintiff and the defendants 
Nas. 3 and 4 who are still minors. De- 
fendant No. 1 is the mortgagee under a 
mortgage, dated the 4th of August 1910, 
executed by Musammut Gopi as mother and 
guardian of the plaintiff and of his brothers, 
defendants Nos. 3 and 4, under authority 
granted by the District Judge. It appears 
that Koman Das, defendant No. l, hel! § 
usufructuary mortgages. One of these was 
executed by one Musammat Unku as well as 
by Tipsi. Musammat Unku was the widow 
of a brother of Tipsi. There were two 
other dccuments, one for Rs. 1,200 and one 
for Rs. 600, which were executed by 
Musammat Unku alone. As early as 1906 
Musammat Gopi had been endeavouring to 
raise money to pay off the debts left by 
her husband Tipsi. She presented her first 
application for leave to make a mortgage 
for Rs. 18,000 on the 24th of August 
1906. Rs 14,000 of this 16,000 was es- 
timated as the debt due to the defendant 
No. l. The remaining Rs. 4,000 was 
supposed to be due to one Baiju. A 
drait was put up before the Judge who 
authorised the raising of a loan of 
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Rs. 18,000. Nothing appears to have been 
done and on the 18th of November 1909 
Musammat Gopi presented a further applica- 
tion in which she stated that the person 
who was about to lend the money had 
backed out of his arrangement. Still the 
money was not raised and on the 2nd of 
August 1910. Musaminat Gopi madea third 
application to the Jadge in which she 
stated that the defendaut No. 1 was 
ready to advance the money but only on 
the terms of a simple mortgage being 
made. A draft was put up along with the 
application. ‘The Court granted the applica- 
tion and on the 4th of August 1910 the 
mortgage was executed. It was in the 
form of a simple mortgage, the principal 
sum being Rs. 17,000 and the interest 
being 10 annas per cent. per mensem. 
The document itself sets forth that a 
sum of Rs. 17,000 was secured. The account 
of the amount due to the defendant No. 
1 is mentioned. ‘This amount was arrived 


at by including the amount of the two 
bonds executed by Musammat Unka alone 
and the amount of decree, and in tho 
body of the mortgage it is stated that 


in order to aveid disputes the sum of Rs, 
2,009 is omitted. This Rs. 2,000, as 
appears from the last clause of the mort- 
gage, included the Rs.’ 1,200 and Rs. 
600 being the principal sums due on the 
bonds executed by Musammat Unku. The 
document was duly registered and from 
the certificate of the Registrar it appears 
that Musammat Gopi admitted all the 
consideration, but stated that she did not 
admit the two documents oxecuted by 
Musammut Unku. The document _ itself 
and the circumstances of the case do not 
in any way suggest fraud. What ig 
stated in the bond is quite clear and 
easy for any one to understand. ‘There 
was no particular hurry about carrying 
the matter into execution, and it would 
rather soem as if Musamimat Gopi was glad 
to bo able to get defendant No. 1 to cor- 
solidate his claims and enable her to pay 
off the other debts. It has been suggest- 
ed in the argament that the fact that 
part of the consideration was the sum of 
Rs. 4,500 secured by the bond, dated the 
Isth of March 1891, itself shows that 
the consideration was invalid to the extent 
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of, Rs. 2,250, This suggestion is based on 
the fact that this oofd was executed by 
Musammat Unku as well as by Tipsi. We 


are, of course, unaware what were the 
relations between Musammat Unku and 
Tipsi. If Tipsi and his brother were joint 


Musammat Unku would have nothing to 
say to the debt or to the property, but 
still her name may have been recorded 
for tbe satisfaction of the mortgagee. 
However this may be and whether Tipsi 
and his brother were joint, or not, the 
minors’ property was Hable for the whole 
Rs. 4,500 and, therefore, there was nothing 
improper in making the whole sum se- 
cured by the bond part of the considera- 
tion for the fresh mortgage. We merely men- 
tion this to show that on the face of the 
transaction there does not appear to have 
been any fraud or sharp practice. It was 
contended on behalf of the appellant that 
tlie Court below ought to have allowed them 
to go into evidence and prove their case, no 
matter how improbable it might wppear to 
the learned Judge. This, no doubt, might 
be a good plea if we could see that the 
plaintiff specifically alleged fraud, which 
he was ready to prove. Reading the 
plaint asa whole, it would appear as if the 
main ground of complaint was that the 
defendant No. 1 had not rendered an account 
of the profits he had received prior to the 
execution of the mortgage of August 1910. 
This, of course, would not amounitofranud. The 
only specific allegation of fraud is contained 
in the 18th paragraph of the plaint. There 
it is said that the defendant No. 1 fraudulent- 
ly caused the debt due from Musammai 
Unku to be entered as consideration for the 
bond. If this vagne‘allegation refers to the 
fact that the first item in the details of 
consideration was the bond of the 18th of 
March 1891, which we have already stated 
to have been executed by Musammat Unku 
as well as Tipsi, the allegation has no founda- 
tion and we have already stated the reason 
why, namely, whether or not as between Tipsi 
and Unku, Musammat Unku was liable for 
half the debt, the property of the minors 
was nevertheless liable. If inthe allegation 
in the 18th paragraph itis meant to refer 
to the two bonds which were executed by 
Musammat Unku alone, then the allegation 
is also| without{foundation because the amount 
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of these two bonds had been omitted from the 
consideration forthe bond. In our opinion, 
the plaintiff alleged no fraud entitling him 
to go into evidence to re-open the accounts 
which were settled at the time the mortgage 
was executed. We think the decree of the 
Court below was correct and we dismiss the 
appeal with costs, including in this Court fees 
on the higher scale. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPLICATION FOR LEAVE TO APPEAL TO Privy 
Councit No. 18 or 1915. 

May 2, 1916. 

Present: —Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 

SURENDRA NATH ROY AND orgers— 
Praintirrs—A PPELLANTS— PETITIONERS 
VErSUS 
DWARKA NATH CHAKRABUTTY anp 
ANOTHER— DEFENDANTS — RESPONDENT;— 
OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), s. 110, para, 2 
—Appeal to Privy Council—Value of subject-matter — 
Material date for determination of vatue—Question of 
law, inference deducible from facts, if is. 

The question whether or not upon certain given 
facts or data a tenancy is to be regarded as one at 
will or one of a permanent nature is a mixed ques- 
tion of law and fact. [p. 606, col. 2; p. 608, col. 4.) 

In determining the value of the subject-matter of a 
suit for the purpose of section 110, para. 2, Civil Pro- 
cedure Code, its value at the date of the decree from 
which the appeal is tobe made to His Majesty in 
Counoil; and not the value at the institution of the 
suit, is to be taken into account. [p. 606, col. 2; p. 
607 col, 2.] 

Allan v. Pratt, 18 A. 0.760; 67 L. J. P. O. 104; 5) 
L. T. 674; Macfarlane v. Leclarie, 15 Moor. P. C. 181; 
8 Jur. (N. s.) 267; 10 W. R. 324; 15 E. R. 462; Dalgleish 
v. Damodar Narain Chowdhry, 33 ©. 1286, followed. 

Bank of New South Wales v. Owston, 4 A. C. 270; 
48 L. J. P. C. 25; 40 L. T. 500; Gooroopersad Khoond v. 
Juggutchunder, 8 M. I. A. 166; 3 W. R. (P. C.) 14; 18 
Moor. P. ©. 472; 1 Suth. P. C. J. 899; 1 Sar. P. C.J, 
749, 19 EB. R. 463; Motichand v. Ganga Prasad Singh, 
291. A. 40; 24 A, 174; 60. W. N. 862 (P.C.); Nand 
Kishore Singh v. Ram Gulam Suhu, 17 Ind. Cas, 221; 
39 U., 1087; 16 C. W. N. 1089, referred to, 

Per Sanderson, Č. J—A plaintiff who brought his 
suit in the Munsif’s Court paying Court-fees on the 
annual rental of Rs. 4-4, is not debarred from assert- 
ing afterwards (when applying for leave to appeal 
to the Privy Conncil) that the property in dispute 
is in fact worth Rs. 10,000 or mors. [p, 607, col. 1.] 


Application for leave to appeal;to His 
Majesty in Council. 

Babus Dwarka Nath Chakrabutty and 
Kalikinkar Chakrabuity, for the Petitioners, 
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Babu Jyotish Chandra Hazra, for tho decree or final order from whieh the 
Opposite Parties, appeal ismade, that is, the decree of the High 
JUDGMENT. Court of December 191 and when one 


SANDERSON, C. J.— This is an application 
by the plaintiffs for lenve to appeal to llis 
Majesty in Council. An action was brought 
by the plaintiffs against the defendants 
claiming ejectmenut from certain property. 
The plaintiffs allege that the defendants are 
tenants at-will only, while the defendants 
alloge that they had a permanent tenancy 
which had been granted by the plaintitfs’ 
predecessor to the defendants’ predecessor, 
and the Munsif befure whom the action was 
brought gave judgment for the plaintiffs 
and came to tho conclusion that the tenancy 
was aterminable one on notice. Then there 
was an appeal to the District Judge, who 
accepted the findings of fact arrived at by 
the Munsif but came to the conclusion that 
the tenancy was a permanent one and gave 
judgment for the defendante. Thereupon 
the plaintiffs applied to a Division Bench of 
this Court for permission that the appeal 
should be admitted under Order XLI, rule 11, 
of the Code of Civil Procedure. That appli- 
cation was rejected on the lth December 
1914. The applicant now asks this Court 
for leave to appeal to His Majesty in Council 
against the order of this Court dismissing his 
application under Order XLI, rule 11. 


The first question raised by the Vakil for 
the opposite party is under section 110. He 
gays that under that section tho subject- 
matter of the suit must be of the value of 
Rs. 10,000 at the date of the institution of 
the suit, and also that it must be of that 
value at the date of the decree from which 
the appeal to His Majesty in Council is 
desired. Now 1 think that, without deciding 
whether this case does come within the first 
paragraph of section 110 of the Code of 
Civil Procedure, as to whichlthero may be 
some ditkculty inasmuch as there was no 
evidonce as to the valueof the subject-matter 
while this case was in the Court of first 
instance, [ think this matter does come within 
the second paragraph of section 110 of the 
Code of Civil Procedure, seeing that the 
decree or final order involves directly or 
indirectly sume claim or question to or res- 
pecting proporty ofthe value of Rs. 10,000- 
The deoree or final ordor must bo the 


remembers that the question which it is 
desired to arguo is this, whetter upon certain 
given facts or deta the tenancy is to be 
regarded ns one at will or one of a permanent 
nature, it seems to me that this is a matter in 
which asubstantial question of law is involved. 

The other question which I have to con- 
sider is whether the property is of the value 
of Rs. 10,000 or upwards. We have the 
report which was mado at the instanze of the 
High Court dated January 1916, which is to 
the effect that the property was worth 
Rs. 11,400. The learned Vakil says that 
this is all very well. The property may have 
been worth Rs. 11,000 iu 116 but it does 
not follow that it was worth that amount at 
the date of the institution of the suit. I do 
not think myself that that is the material 
date. 1 think the material date is the date of 
the deeree of the High Court from which the 
appeal is to be made and that date is admit- 
ted)y December 191-4. Jt may be said that 
even if that was the value of the property in 
January 1916, it does not follow that the 
valne was the same in December 1914 inas- 
much as according to the report the pro- 
perty has gone up by leaps and bounds 
within the last few years. When we look 
at the report, especially at the materials 
upon which the Munsif made his report, we 
find from the evidenco given by tke valuer 
that the property was valued at Rs. 309 a 
cotta. Jig corroborated his opinion by 
referring to two conveyances of the land in 
the iminediate neighbourhood which are 
dated the tth and 9th April 1914, and there 
seems to have been no other transaction 
subsequent to the dates on which the 
valuer based his opinion and consequently 
I think that the value arrived at by Mr. 
Warwick at Rs. 300 per cotta may be taken 
to have been the value of the property in 
1914. Therefore, the value of the property 
was above the requisite amount in Decomber 
1914, and for this reason the case comes 
within the second paragraph of section 110 
of the Coda of Civil Procedure. 

fhe property was at the date of the 
decree worth more than Rs. 10,000, but the 
learned Vakil went on to argue that the 
plaintiff could not now assert that tho 
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property was worth Rs, 10,000 inas- 

much as he brought his suit in the Munsif’s 


Court and he paid Court-fees on the annual 
rental of Rs. 4-4. 


Speaking for myself, I do not think that 
the plaintiff is debarred from raising the 
point that the property which is in dispute 
isin fact of the value of Rs. 11,400. It 
may very well be that at the time he institut- 
ed the suit he thought if he could, accord- 
ing to the Rules of the Court, bring his case 
within the jurisdiction of the Munsif he 
would be well advised to doso. The point 
taken by the learned Vakil may have been 
a good one, for objecting to the jurisdiction 
of the Munsif in the Conrt of first instance, 
at the most, it could only be taken as an 
admission and it was one that might be 
rebutted by subsequent evidence that it was 
worth more than Rs. 10,000. 


For these reasons I think the application 
should be allowed and leave to appeal to 
His Majesty in Council granted. 


Mooxerser, J.—I agree that the petitioners 
have established that their application for 
leave to appeal to His Majesty in Council 
fulfils the requirements of section 110 of the 
Code of Civil Procedure. The petitioners 
rely upon the second’ paragraph of the sec- 
tion which deals with cases where the decree 
involves, directly or indirectly, some claim 
or question to or respecting property of the 
amount or value of Rs. 10,000. They do not 
rely upon the first clause, which refers to 
cases where the amount or value of the 
subject-matter of the suitin the Court of 
first instance is Rs. 10,000 or upwards, and 
the amount or value of the subject-matter 
in dispute on appeal to His Majesty in 
Council] is also the same sum or upwards. 
They cannot take advantage of the frst 
clause, inasmuch as there are no materials 
on the record to show that the value of the 
subject-matter of the suit in the Court of 
first instance, or in the Court of Appeal, was 
of the prescribed amount. The Trial Court, 
however, has reported that the value of the 
property affected by the decree is over Rs. 
10,000. The finding of that Court is some- 
what loosely expressed and it may be plausi- 
bly contended that the value as determined 
by that Court refers to the valuein 1916. 
But the evidence on which the finding is 
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hesed relates to transactions which took 
place in 1914, and, consequently, we may 
legitimately hold that the Trial Court has 
found that the value of the property affected 
by the decree was above Rs. 10,000 in 1914. 
The suit, which was instituted in 1912, was 
decreed by the Court of first instance on the 
7th July 1918. On appeal. to the District 
Judge, the suit was dismissed by him on the 
1éth June 1914, A second appeal to this 
Court was dismissed under Order XLI, rule 
11, on the 15th December 1914. This dis- 
missal operates in lawas an affirmance of 
the decree of the District Judge. The 
petitioners now pray for leave to appeal 
to His Majesty in Council against the 
decree of this Court dated the 15th Decem- 
ber 1914, and the question consequently 
arises, with reference to what point of time is 
the value of the ‘property affected by the 
decree to be determined for the purposes of 
section 110, In my opinion, it is plain that 
when section 110 provides that the decree 
must involve, directly or indirectly, some 
claim or question to or respecting property 
of the value of Rs. 10,000 or upwards, the 
intention of the Legislature is thatthe value 
is to be determined with reference to the 
date of the decree under appeal. This view 
is supported by the decision of the Judicial 
Committee in Allan v. Pratt (1), where the 
Earl of Selborne quotes with approval the 
observationof Lord Chelmsford in Macfarlane 
v. Leclarie (2) “that the judgment is to be 
looked at as it affects the interests of the party 
who is prejudiced by it, and who seeks to 
relieve himself from it by appeal. If there 
is to be a limit of value at all, that seems 
evidently the right principle on which to 
measure it. The proper measure of value 
for determining the question of the right of 
appeal is the value of the judgment.” It 
is on this principle that the Judicial 
Committee, in Mohideen Hadjiar v. FPrtchery 
(3), held that in determining the value 
for the purposes of an appeal, the mesne 
profits up to the date of the decree 
are to be taken into account, and this 
view was followed by this Court ix the case 


(1) 18 A. O. 780; 57 L. J. P. C. 104; 59 L. T. 674, 
(2) 15 Moore. P. C. 181; 8 Jur! (x. s.) 267; 10 W, 

R. 324; 15 E. R. 462, . 
(3) (1893) A. C. 198; 62 L. J. P. O. 96, 
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of Dalgleish v. Danodar Narain Chowdhry 
(4). The same principle was adopted by the 
Judicial Committee, when in the cases of 
Bank of New South Wales v. Owston (5), 
Gooroopersad Khoond v., Juggutchunder (6), 
Motichund v. Ganga Prasad Singh (7) 
they ruled, that interest up to the date 
of judgment is to be taken into account 
in determining whether the appealable value 
has been reached or not [Nand Kishore 
Singh v. Ram Gulam Sahu (38)]. In my 
opinion, it is perfectly piain that under 
section 110, the point of time to be con- 
sidered is the date of the judgment 
under appeal. If this principle is adopted, 
there is no room for controversy that in 
the case before us, the decree against 
which leave to appeal is sought does affect 
property of the value of Rs. 10,000 and 
upwards. 

The only other question is, whether the 
decree appealed against, which is in afirm- 
auce of the decree of the Court immediately 
below, involves a substantial question of law. 
As already explained by the Chief Justice, 
the question in controversy relates to the 
nature of the tenancy held by the defendants 
under the plaintiffs; was that a permanent 
tenancy or a tenancy terminable by notice to 
quit? The District Judge has in effect 
accepted the findings of the Court of first 
instance, but he has drawn from those find- 
ings a conclusion precisely contrary to that 
drawn by the Trial Court. The question 
thus is, what inference may legitimately be 
drawn from the facts found, and this clearly 
isa mixed question of fact and law, as 
appears from a long line of cases 
reviewed in Mahoram Sheikh Chaprasi vy. 
Telamuddin Khan (9) and Rajah Makund Deb 
v. Gopi Nath Sahu (10). In my opinion, 
there is no room for doubt that the appeal 
does involve a substantial question of 
law, and that a certificate must consequently 
issue that the case fulfils the statutory re- 


27 J; 43 L. J. P. C. 25; aay T. 660. 
JA. 166; 3 W. R. (P. C.) 14; 18 Moor. 


4 
(6) 8 
) 472; 1 Suth. P. O. J. 399; 1 Sar. P. O. J. 742; 19 
463. 


(P. C. 
E. R. 
(7) 29 I. A. 40; 24 A. 174; 6 C. W. N. 362 (P. C.). 
(8) 17 Ind. Cas. 221;39 C. 1037; 16 C. W. N. 1089. 
(9) 13 Ind. Cas. 606; 15 C. L. J. 220; 16 ©. W. N. 


mey 


bi . 
(10) 25 Iud, Cas, 286; 21 C. L. J. 45. 
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quirements both as regards nature and 


value. 
Application granted. 


PUNJAB CHIEF COURT, 

Civit Revision Perition No, 461 or 1916, 

July 27, 1916. 

Present: — Mr, Justice Broadway. 
GULAB CHAND AND ANOTHRR—- DJERENDANTS 
— PETITIONERS 
versus 
SHER SINGH—Puarytiyy— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 115— 
Revision—Interlocutory order, 

Interlocutory orders cannot or, at any rate, should 
not be interfered with ou revisionas a matter of 
course. fp. 609, col. 1.} 

Mahtab Rai v. Kaman Lal, 61 P. R. 1899, fol- 
lowed. 

Abdul Hayy. Nias Ahmad, 7 Ind, Cas. 718; R3 P. 
R. 1910; 104 P. W. R. 1910;82 P. L.R. 1910; 
Gur Dasv. Bhag, Il Ind, Cas. 231; 96 P. R. 1911; 
216 P. L. R. 1911; 143 P. W., R. 1911; Abdul 
Rahim Salib v. Kullappa Gownden, 30 Ind. Cas. 
845; 18 M. L. T, 243, distinguished. 

Pokhar Das v, Kaka Ram, 31 P. R. 1902; 8 P. L. R. 
1902; Gopi Nath v. Livierato and Co., 64 P. R. 1905; 
101 P. L. R. 1905; Shib Dit Singh v. Devindar Singh, 
7 Ind. Cas. 710; 70 P. R. 1910; 94 P. W. R. 1910; 123 
P. L. R 1910; Sardar Arur Singh v. Bua Ditta, 9 Ind. 


Cas. 674; 4 P. R. 191); 45 P, L. R. 1911; 26 P. W. 
R. 1911; Musammat Misri v. Musammat Chauli, 27 
Ind. Cas, 640; JO P, L. R. 1915; Delht Cloth and 


General Mills Company v, R, B. Hardhian Bingh, 6 
Ind, Cas, 939; 72 P. W. R. 1910; Nihala Mall v. 
Bayu Ram, 11 Ind, Cas. 880; 248 P. L. R. 1911; 
164 P. W. R. 1911, referred to. 

Petition, under section 44 of Act III of 
1914, for revision of the order of the Senior 
Subordinate Judge, lst class, Rohtak, dated 
the tth March 1916, rejecting defendants’ 
application as regards jurisdiction, 


Rai Shaib Lala Moti Sagar, for the Peti- 
tioners. 


Bakhshi Tek Chand, for the Respondent. 

JUDGMENT. — In this case the petitioner 
asks me to revise an order passed by the 
Sénior Subordinate Judge, Rohtak, on the 4th 
of March 1916 onan application made by 
him asking that the first issue relating to 
the jurisdiction of the Court to try the case 
should first be disposed of, and that the evi- 
confined to that issue 
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The learned Senior Subordinate Judge 
ordered that the plaintiff was entitled to 
produce such witnesses as he considered 
necessary and to examine them on other 
issues as well, in order to save the time and 
expense which would be entailed if they 
were not fully examined on all the facts 
within their knowledge which had a bearing 
on the case asa whole. Mr. Tek Chand on 
behalf of the respondent raises a preliminary 
point to the effect that this order is an in- 
terlocutory one and that, therefore, no revision 
lies. He refers me to section 44 of the 
Punjab Courts Act, 1914, and to the following 
rulings: Mahtab Rat vy. Kaman Dal (1); 
Pokhar Das v. Kaka Ram (2); Gopi Nath v. 
Livierato and Co. (3); Shib Dit Singh v. Devin- 
dar Singh (4); Sardar Arur Singh v. Bua 
Ditta (5) and Musammaé Misri v, Musammat 
Chauli (6). He alsorelies on Order XIV, rule 2, 
and Order XVIII, rule 1. Inall these cases 
it was held that interlocutory orders dealing 
with decisions on questions of jurisdiction 
are not open to revision. As -against these 
Mr. Moti Sagar has cited Abdul Hag v. Niaz 
Ahmad (7); Gur Das v. Bhag (8); 
Delhi Cloth and General Mills Company v. 
R. B. Hardhian Singh (9); Nihala Mall v. 
Bagu Ram (10) and Abdul Rahim Sahib v. 
Kullappa Gownden (11). I have considered 
all these rulings carefully and it appears to 
“methat the weight of authority is in favour 
of Mr. Tek Chand. This Court appears to 
have consistently held that interlocutory 
orders cannot or, at any ~rate, shoald not, be 
interfered with on revision. The reason 
seems to be obvious. It was held in Mahtab 
Rai v. Kaman Lal (1) that the policy of the 


ŠL P. R, 1899. 
81 P. R. 1902; 8 P. L. R. 1902. 
64 P. R. 1905; 101 P. L. R. 1905 
7 Ind. Cas. 710; 70 P. R. 1910; 94 P, W. R. 1910; 
. L. R. 1910, 
9 Ind. Cas, 674; 4 P. R. 1911; 45 P. L. R. 1911; 
W.R, 1911. 
27 Ind. Oas. 640, 10 P. L. R. 1915. 
(7) 7 Ind. Cas. 718; 83 P. R. 1910; 104 P, W. R. 
1910; 82 P. L. R. 1910. 
(8) 11 Ind. Cas. 231; 96 P. R. 1911; 216 P. L. R, 
1911; 143 P. W. R. 1911. 
D 6 Ind. Cas. 989; 72 P. W. R. 1910, 
Da Ind. Cas. 880; 243 P. L. R. 1911; 164 P, W. 
R. 1911. 


(11) 30 Tnd, Cas. 845; 18 M. L, T. 243, 
; 39 


P. 
P. 
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Code is not to make the High Court take 
up the work of the lower Courts while the 
cases are pending before the latter. If 
interlocutory orders were to be dealt with 
by this Court on revision, this Court would 
practically be doing the work which, the Code 
lays down, should be done by the lower 
Courts. In all the cases cited by Mr. Moti 
Sagar a decision on the point before the 
Court had actually been arrived atas also 
was the case in the decisions referred to by 
Mr. Tek Chand. Mr. MotiSagar argues that 
asa matter of fact in this case the question 
of jurisdiction has not yet been decided and 
that, therefore, this Court should treat the 
point as “a decided case” and entertain this 
revision. In Abdul Haq v. Niaz Ahmad (7) 
no doubt, this Court did exercise its revisional 
power but the circumstances were 
peculiar. In Gur Das v, Bhag (8) the 
learned Judge, while interfering with the 
order in question, did so as an exception and 
with reluctance. Mr. Moti Sagar urges 
that in this case irreparable harm will be 
done to his clientif this Court does not 
interfere with the order in question and that 
this fact should be considered. Without 
going into all the facts of the case it is 
impossible for me to ascertain whether any 
harm will be caused by this order to the 
petitioner or whether that harm, if any 
would be irreparable and I do not think that 
I am concerned at this stage with this matter. 

There is no decision come to by the 
Court on any poirt. The plaintiff is entitled 
to bring such evidence as he thinks fit in 
support of his case and if he chooses to have 
his witnesses examined on facts bearing on 
other issues in the casein order to save time 
and expense, prima facie it does not seem 
to me to bea matterin which this Court 
should interfere with his discretion as to the 
manner in which he conducts his case. I 
do not understand Abdul Rahim Sahib v. 
Kullappa Gownden (11) to hold that revision 
ofan interlocutory order lies asa matter of 
course, and if that decision. does. go to that 
extent I am unable to accept it as correct in 
the face of repeated decisions to the contrary 
by this Court, 

I, therefore, hold that the present revision 
is not competent and reject it accordingly 
with costs. 

Revision rejected, 
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MADRAS HIGH COURT. 
Lerrers Patent APPRAL No, 337 or 1014, 
July 11, 1916. 

Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Phillips. 
PALANIAPPA MUDALI AND ANOTBER-— 
APPELLANTS 
versus 
Tue OFFICIAL RECELVER or 
TRICHINOPOLY AND ANOTHER— 


RESPONDENTS. 

Provincial Insolvency Act (III ef 1907), ss. 16, 18, 
36, 46— Alienation by insolvent—Order of Court 
cancelling alienation—Rights of other sharers in po- 
perty, whether affected—IHigh Court --Oeder of single 
Judge in revision under s, 46—-dppeal. 

The cancellation by Court of a sale by an insojvent 
does not affert the interests of the other sharers in 
the property anda Court has no jurisdiction by its 
order to deal with such shares, 

An appeal Hes toa Division Bench from the order 
of a single Judge of the High Court under section 46 
of the Provincial Insolvency Act. 


Appeal, under clause 15 of ihe Letters 
Patent, against the judgment of Mr. 
Justice Hannay, reported in 25 Ind. Cas. 
948, in Civil Revision Petition No. 556 
of 1913, presented to the High Court to 
revise the order of the District Court cf 
Trichinopoly, in Civil Miscellaneous Appeal 
No, 44 of 1912 (1. P. No. 1 of 1911) on the 
file of the Court of the District Munsif of 
Namakkal. 


Messrs. T. Ranga Chariar and 
Ganapathy Ayyar, for the Appellants. 

Mr. S. T. Sriniiasa Gepalachartar, for the 
Respondents. 


JUDGMENT.—We think the learned 
Judge rightly construed the finding of the 
District Judge, in saying that there wasa 
finding that the appellants were not bona 
jide purchasers. The cancellation of the 
sale-deeds in so far as they conveyed the 
share of the insolvent was, therefore, right- 
but the order of the WVistriet Judge as it 
stands may be construed as implying that 
the appellants acquired no interest at all in 
the properties comprised in the sale-deeds. 
The shares of the grandfather and of the 
father of the insolvent could not vest in the 
Official Receiver, as they rever applied to 
be declared insolvents. Sections 16, 18 and 
39 of the Provincial Insolvency Act are clear 
on the point. Moreover the application of 
the Official Receiver was to cancel the sales 
only so far as the share of the insolvent was 
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concerned and the District Judge had no 
jurisdiction, under the sections referred to, 
to deal with the other shares. We must, 
therefore, modify the order of the District 
Judge by declaring that the sale-deeds are 
cancelled in respect of the share of the 
insolvent only. 


A preliminary objection was taken to the 
maintainability of the appeal, on the ground 
that section 46 of the Act only gives the 
High Court a discretion to interfere and as 
against the exercise of such discretion by 
a single Judge, there is no right of appeal. 
The language of section 46 of the Insolvency 
Act is practically the same as tbat used 
in section 25 of the Provincial Small 
Cause Courts Act, and it is settled law 
now that as against the decision of a single 


Judge exercising jurisdiction under that 
section, there is a right of appeal. The 
same principle must govern the decision 


under section 46 of the Provincial Insolvency 
Act. We overrule the preliminary objection. 


In the result, subject to the modification 
already indicated, the appeal is dismissed. 
We direct each party to bear his own costs 
throughout. 

Appeal dismissed; Decree modified, 
VR P 


CALCUTTA HIGH COURT. 
Leiters PATEKT Arrear No, 13-6 ov 1915. 
June 7, 1916. 

Present: —Justica Sir John Woodroffe, KT., 
and Mr. Justics Chaudhuri. 
DEODHARI PANDEY AND OTHERS— 
PLatn LIFFS—APPRLLANTS 
tersus 
DAYANAND PANDEY AND OTHERS — 
DEFENDANTS— RESPONDENTS. 

Limitation det UX of 1908}-—Applicability to rights 
sef up in defence — Bar of claim to enforce rights, 

The provisions of the Limitation Act preseribing 
a limit of time for enforcement of rights and 
remedies apply only to actions brought by the plaint- 
iff, and not to rights set up in defence. A defend- 
ant will not be precluded from setting up a right 
by way of defeuce even if he could not have done 
so under the Limitation Act as plaintiff by way 
of substantive claim. [p GIL, col. 2.4 

In a suit for declaration of title to and recovery 
of posses:ion of a property from the defendants 
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on the basis of a document, itis open to the defend- 
ants to impugn the document, even though 
their right to get the document set aside or modified 
by a suit has been barred by limitation. [p. 611, col.2.] 


Àppeal against the decree of Mr. Justice 
Mullick, dated the 30th July 1915, iu Appeal 
from Appellate Decree No. 403 of 1912. 

FACTS of the case appear from the judg- 
ment. : 


Babu Jogesh Chandra Roy (with him Babu 
Bankim Chandra Sen), for the Appel- 
Jants.—If£ a document has been registered, it 


cannct be said to be inoperative. There ought | 


to have been a suit for rectification of the 
document. There was no registered instru- 


ment rectifying the previous registered docn-- 


ment, there was an  ekrurnama only, 
which was unregistered. The lower Appel- 
late Court relies upon a finding of possession 
arrived at by the Sessions Judge ih a 
eriminal case; but that finding should not 
be relied on by the Judge when deciding 
the civil suit. Three years is the period of 
limitation for rectification on the ground of 
fraud. Ifthe respondent discovered the fraud, 
he should have sued for rectification of the 
document within three years. As soon as the 
deed was registered, it passed a complete title 
to the appellant. lf the deed was fraudulent 
and no relief was claimed within three years, 
the document created title in the appellant. 
Refers to Lakshmi Doss v. Roop Daul (1) and 
Jugaldas v. Ambashankar (2). 


Babu Mohendra Nath Roy (with him Babu 
Manmotha Nath Roy), for the Respond- 
ents.—The findings are clear. The document 
here is inoperative. The Limitation Act does 
not say that any right is extinguished, it 
merely provides periods during which one 
has got to claim relief. If fraud is proved, 
the document becomes waste paper. Evi- 
dence can certainly be gone into regarding 
facts which invalidate the document. 
Section 28 of the Limitation Act has no 
application here. The defendant is not 
“barred from pointing out that he who wants 
to turn him out has no title. There is no ex- 
tinction of title here. 

So far asthe Sessions Judge’s judgment 
is concerted, it is not referred to in regard 
to the fact that the document was obtain- 


(1) 50 M. 769; 17 M. L, J. 19; 2 M. D, P. 4 
(2) 12 B. 501. 
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ed by fraud. Withont claiming possession 
the plaintiff-appellant claims a declaration of 
title and reut. This is absurd. 

Babu Jogesh Chandra Roy was heard in 
reply. 


. JUDGMENT.—The main points which 
are urged in this appeal are, first, that the 
learned Judge is in error in holding that 
the sale-deed executed by Jugal Kishore 
conveyed no title to the plaintiff notwith- 
standing the registration and that it was 
open to the defendants Nos. 1 and 2to ask 
the Court to find that the sale was also in 
fayour of Ambica and that his name was 
omitted by frand without bringing a separate 
suit for declaration of their title, and that 
it was necessary for them, if they so desired 
to question the validity of the kobala, to sue 
to have it set aside or modified; but as they 
have not done so and as the period of limita- 
tion has expired the defence cannot now be 
taken. In our opinion there is no force in 
this argument, for the Limitation Act ia an 
Act which is applicable to a suit brought by 
the plaintiff; a defendant will not be preclud- 
ed from setting up a right by way of defence 
even if he could not have done so as plaintiff 
by way of substantive claim. Inthe present 
case, however, it is decided as a question of 
fact that the respondents were in possession. 
The appellants seek to disturb that possession 
and produce in support of their case a docu- 
ment which the respondents impugn. It is 
open, in my opinion, to them to do so. This 
objection, therefore, fails. 

The other question relates to certain 
observations in the lower Appellate Courl’s 
judgment which, it is said, show that the 
learned Judge relied upon evidence which 
ought not to have been admitted in this case. 
Lam not satisfied that the instances to which 
our atterition has been drawn are instances 
of reliance upon inadmissible evidence. If 
they were, I agree in the learned Judge’s 
judgment under appeal that they did not 
affect the question raised befere us and that 
the material findings are based upon evi- 
dence which is admissible. 


It is lastly contended that though it is said 
that the claim which is made for 
khas possession cannot be supported, still 
there should be a declaration of title. This 
is not a claim which is made in the plaint 
and moreover the answer is that the title 
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which is sought to be declared is not made 


out. 


The appeal, therefore, fails and is dismissed 
with costs. 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Seconp Oivin APPEAL No. 251 or 1915, 
May 23, 1916. 
Present:—Mr. Justice Sunder Lal. 
JAL RAM—DerenpaNnT—APPELLANT 


versus 
GULZARI MAL AND aNOoTHER—PLAINTIFFS— 
RESPONDENTS. 


Cuil Procedure Code (Act F of 1608)... 11— 
Res judicata—Derisen of Revenue Court—PlaintG 
not entitled to weas co-sharer Suit by plarntyf a> 
lambardar, maintainability o—Co-sharer, cultivating, 
yf fenant— Question, decision af, 4 

A decision of a Revenue Court deciding that the 
plaintiff as co-sharer was not entitled to maintain a 
suit for ejeetment cannot operate as res judicata 
with reference to the question whether the plaintiff 
as a lanberdar is entitled to maintain such a suit. ip, 
612, col. 2; p. 618, col. 1.5 Š 

The question whether a vo-shurer cultivating lands 
in a village in a portion of which he ip a co-owner 
is invariably to be regarded as a ev-sharer accountable 
for the rent tothe body of co-sharers at the time 
of the distribution of protits or as a tenant on behalf 
of the general body of co-sharers, depends upon the 
circumstances of each case. [p. 618, col. 1.3 

Second appeal from the decision of the 


District Judge, Saharanpur, dated 2nd 
December 1914. 
Mr. Pearey Lal Banerji (with him Mr. 


Girdhari Lal Agarwalla), fur the Appellant. 
Mr. Nehal Chand, for the Respondents, 
JUDGMENT.—This is an appeal arising 

out ofa suit to eject the defendant under 

section 5S (a) of the Agra Tenancy Act of 

1901. The plaintiffs are Gulzari Mal who is 

lambardar and his son Lachman Chand. ‘The 

defendant Jai Ramis said to bea non-occupancy 
tenant of 1] highas odd. He also appears to 
have purchased an area of 5 bighas 17 biswas 
comprising several plots in the village, 

The suit was resisted on various grounds, In 

the first place ib was urged that the plaintiffs 

asco-sharers could not alone maintain the sunit 
for ejectment. It was further urged that the 

suit for ejectment was barred by reason of a 

decisionof an Assistant Collector, Mr. Sita 

Ram Kher, dated the 17th December 1907, 

aud that it was also barred by reason of a 
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Civil Court's decision dated the3rd of Novem- 
ber 1908. The last plea in defence was that 
the defendant himself was a co-sharer, that 
he was not a tenant and that the suit against 
him for ejectment by brother co-sharers was 
not maintainable. The case came before 
Mr. Darling, Assistant Collector of the first 
class, who on the 1th of September 1911 
decreed the plaintiffs’ suit. The defendant 
first of all appealed to the Commissioner, that 
officer returned the memorandum of appeal, 
which was thereupon filed in the Court of 
the District Judge. The case then came up 
for hearing before Mr. Burkitt, who on the 
2nd of October 1912 dismissed the 
plaintiffs’ suit. The plaintiffs, there- 
upon, appealed to this Court and on the dth 
of July 1913 Mr. Justice Ratique dismissed 
tbe appeal. His decision is reported as 
Golzari Mal v. Jai Ram (1). The plaintiffs then 
preferred an appeal under section 15 of the 
Letters Patent and the case was ultimately 
referred to a Full Bench, which on May 2nd 
1914 beld that although the plaintiffs 
as co sharers could not maintain the suit, 
Gulzari Mal as lambarda> was entitled to 
maintain it. This decision is reported 
as Gulzaré Lal v. Jai Ram (2). The case 
was then remanded to the lower Appellate 
Court for the determination of the remaining 
issues. These have been disposed of Ly Mr. 
Tabor in his judgment dated the 2nd of 
December 1914. Mr. Tabor decreed tke suit. 
The defendant has preferred this appeal. 
The two remaining points have been very 
ably argued by Mr. Pearey Lal Banerji, the 
first of these béing whether the present suit 
is barred by the principle of res gudicata, 
Reliance was placed on the judgment of Mr. 
Sita Ram Kher, dated the 17th . December 
1607, holding that the plaintiffs as co sharers 
could not maintain the suit for ejectment, 
This view was also taken by this Court. But 
a further point now before the Court is 
whether as lambardar Gulzari Mal can main- 
tain the suit. The Full Bench in this case 
held that Gulzari Malas lambardar was entitled 
to maintain the snit. The judgment of Mr. 
Sita Ram Kher deciding that the plaintiff as 
co-sharer was not entitled to maintain a suit 
for ejectment cannot operate as res judicata 


(1) 21 Ind. Cas, 
(2) 24 Ind. Cas. 


$8, 1L A. L.J. 742. 
178; 12 A. L. J. 606; 86 A. 441. 
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with reference to the question whether the 
plaintiff as a lambardar is entitled to maintain 
sucha suit. The nezt point taken is that the 
Civil Court, onthe 3rd of November 1906, held 
that the plaintiff’s title as a purchaser was not 
good. It appears that the plaintiff Gulzari 
Mal acquired property in the first place under 
a sale-deed of the 18th January 1906 and in 
the second place atan auction sale of the 
24thof November 1906. In that case the 
plaintiff's title under the auction sale was held 
to be good. The present suit has been brought 
by him in the capacity of alambardar. Being 
a co-sharer at any rate of a portion of the 
“property in suit, he was entitled to become a 
lambardar and as such lambardar to maintain 
a suit for ejectment. I may mention in this 
connection that in paragraph (1) of the 
- written statement the defendant admits the 
correctness of the allegation made in para- 
graph (1) of the plaint to the extent that the 
plaintiffs are co-sharers of this very khata. 
That being so, the plaintiff's suit is not barred 
. by the rule of res judicata. The second point 
raised by Mr. Pearey Lal Banerji is that the 
defendant himself is a co-sharer and that he 
cannot be dealt with asa tenant although he 
holds land in excess of 5 bighes 17 biswas, his 
owninterestin the land. The question whether 
a co-sharer cultivating lands in a village in a 
portion of which he is co-owner is invariably 
to be regarded as aco-sharer accountable for 
the rent to the body of co sharers at the time 
of the distribution of profits or as a tenant on 
behalf of the general body of co-sharers, is not 
one admitting of an invariable answer. The 
person may be a tenant on behalf of the 
general body of co-sharers. As an illustration 
I may refer to the case of Abul Hasan 
Khan v. Bhura (3), where a Bench of this 
Court held that by reason of the purchase 
of a share in the village the person who has 
been a tenant does not cease to be s.ch. In 
other words, a man may be a co-sharer as also 
a tenant of a village at the same time. On 
the other hand, as Mr, Pearey ual Banerji 
has argued, a co-sharer may cultivate land 
not asa tenant but-as aco-sharer, in which 
case he has to account for the rent of the 
land in his cultivation. As an illustration 
of this I may refer to the case of Indar Lal 
v. Deojit (4), Each case depends upon its own 


(3) A. W., N. (1906) 226, 3 A. L. J. 763; 28 A. 763. 
(4) 4A. D.J. l; A. W. N. (1907) 26. 
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cireumstances, In tbis particular case, we 
find that there are four co-sharers in the 
village. The first of these is Harjas who 
holds an ancestral share in the village, The 
plaintiffs Gulzari Mal and his son Lachman 
Chand are co-sharers, who hold a portion 
of the village land by virtue of the two 
purchases. I have already mentioned, 
and the fourth co-sharer is the defendant 
Jai Ram who is tbe purchaser of the 
specific area of 5 bighas 17 biswas. The 
learned Judge has found that the plots in 
dispute which the defendant cultivated did 
not form part and parcel of the specific area 
of 5 bighas 17 biswas owned by him, nor did 
they form part and parcel of the land owned 
by Harjas; but that they are situated in the 
part owned by the plaintiff, This, I regard 
as a finding of fact. Mr. Pearey Lal Banerji 
has argued that it is not a correct finding as 
it has been arrived at by a process of elimina- 
tion whereby Harjas and the defendant are 
excluded from the ownership of the plots 
in dispute and the plaintiffs alone left as 
owners. I think for the purpose of this case 
itis sufficient to say that the defendant is 
not the owner of, nor has he any share in, the 
plots in suit. His specific area of 5 bighas 17 
biswas is quite distinct from the area now 
in suit. Upon the finding, therefore, he could 
have held the lands only asa tenant-at-will 
on behalf of other co-sharers. The result is 
that the appeal fails and I dismiss it with 
costs. 


Appeal dismissed, 


CALCUTTA HIGH COURT, 
Roe Nisi No. 166 or 1916, 

. dune 27, 1916, 

Present:—Mr. Justice D. Chatterjee and 

Mr. Justice Newbould. 
IBEPIN BEHARI SAHA—Puaiytive— 
PETITIONER 
VETEUS 
ABDUL BARIK AND OTHERS — Derenpayts—. 

Opposite PARTIES. 

Civil Procedure Code (Act V of 1908), O. IX, ir. 4 
Q—Application for restoration of a pplication 
under rr. 4, 9 dismissed for default—Provincial Small 
Cause Courts Act (IX of 1887), s. 17, applicability of, 


` 
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When an application under Order IX, rules 4, 9, 
Civil Procedure Code, for the restoration of a suit 
dismissed for the plaintiff’s default, is again dismissed 
for the default of the applicant (the plaintiff), the 
latter has the right to again apply under Order IX, 
rule 9, for the re-hearing of that application. 


Diljan Mihha Bibi v. Hemanta Kuman Roy, 29 Ind. 
Cas. 895; 19 0. W. N. 758, followed. 

Section 17 of the Provincial Small Cause Courts 
Act does not apply to a miscellaneous application 
for the restoration of an application under Order 
IX, rules 4, 9, Civil Procedure Code, dismisged for the 
default of the applicant, , 4 


Rule against the order of the Munsif, 
4th Court, Dacea, in Miscellaneous Case 
No. 161 of 1915. 

Babu Jitendra Nath Roy, for the Peti: 
tioner. | 

Babu Manmotha Nath Roy, for the. Opposite 
Parties. 


JUDGMENT.—The plaintiff brought a 
suit in the Small Cause Court. The suit 
was dismissed for the plaintiff's default in 
the presence of the defendant. The plaintiff 
then made an application under Order IX, 
rules £and 9, for restoration and re-hearing of 
the case. On this occasion also there was a 
default and then the order dismissing this 
case was made in the presence of the de- 
fendant’s Pleader. There was’ again an 
application made under Order IK, rule 9, for 
the re-hearing of the case. The learned 


‘Munsif held that Order IX, rule 9, did not - 


apply and, therefore, dismissed the applica- 
tion. 

It appears that the plaintiff made an ap- 
plication also for treating it as an application 
for review. On that application also, the 
learned Judge said “such application does 
not lie.” Weare unable to see the justifica- 
tion of such orders. 

In the first place, we do not think that 
Order IX, rule 9, does not apply; and in 
arriving at this conclusion, we follow the case 
of Diljan Mihha Bibi v. Hemanta Kumar Roy 
(1). There it was held that Order IX, 
rule 9, was applicable toa casein which an 
application for setting aside a sale had been 
dismissed. The application for setting aside 
the sale was treated there as an original 
proceeding.. In this case also, in a similar 
way, the application for the restoration of 
the case, under Order 1X, rules 4 and 9, may 
be treated as an original application although 


(1) 29 Ind. Cas, 395; 19 ©, W, N, 768, 
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no fresh parties are interested in the case’ 
The proceeding is initiated by an application 
which has to be numbered as a separate’ 
miscellaneous case and decided upon evi- 
dence. i 

In this view of the case, we think that the 
learned Munsif ought to have considered the 
application on the merits. 


Then, as regards the alternative prayer for . 


treating the application as an application 
for review, we do not understand why the 


learned Munsif says that Order XLVII, rule l, — 


has no application. That rule seems ‘to 
apply to all orders of the Court which may 
be reviewed undér certain circumstances. : 

The objection, taken by the opposite party 
was that there was no deposit under sec- 
tion 17 of the Small Cause Courts Act. Sec- 
tion 17 of the Small Cause Courts.Act, 
however, speaks of deposits where there has 
been an application for review of judgment 
in cases where an ex parte decree has been 
passed; ora review of judgment evidently 
in cases where there has been a judgment 
deciding the case. We do not think that the 
provisions of section 17 with regard to de- 
posit of security have any application toa 
miscellaneous application of this kind. If 
they had any application, the learned Judge 
might have asked the petitioner to give 
security or to deposit the amount instead of 
saying that the application does not lie. ' 

In this view of the case, we make the Rule 
absolute and direct that the application 
should be decided on the merits. 

‘We make no order as to costs, 

Rule made absolute; Case remanded. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 22 
or 1915. 

July 18, 1916. 

Present: - Mr. Justice Spencer and 
Mr. Justice Krishnan. 
RAMACHANDRA NAIDU— DECREB-HOLDER 
PETITIONER—ÅPPELLANT 
VETEUS 
TIRUPATHI NAIDU AND OTHERS — 

J LEGMENT- DE BTORS—COUNTER-FETITIONERS— 
RESPONDENTS. 


Linit'ation Act (IX of 1908), Sch. 1, Art. 182— 


4 
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Application for execution —Relief asked for not allaved 
by decree — Ar plication, whether step-in-aid of execution 
— Execution petition, error in, effect of. 

Any mistake or error in an execution potition does 
not necessarily render such an application a nullity. 
(p. 616, col. 1.] 

An execution petition may give a fresh starting 
point of limitation cven though the relief asked for 
is not allowed by the decree sought to be executed. 
[p. 616, col. 1.] 

Varadiah T. v. Rajakumara Venkata Perumal, 21 Ind. 
Cas. 782; (1914) M. W.N.157; 14 M. L. T. 530; 26 M. 
L. J. 83; Samia Pillai v. Chockalinga Chettiar, 17 M. 
76: 4 M. L, J. 8, followed. * 

Where the decree-holder prayed for tho arrest of 
the judgment-debtor in spite of the fact that the 
decree to be executed did not make the judgment. 
debtor personally liable: 

Held, that this wasa step-in-aid of execution and 
operated to save limitation, [p. 616, col. 1.] 


Appeal against the order of the Court of 
District Judge, Coimbatore, in Appeal 
Suit No. 195 of 1914, preferred against the 
order, in Execution Petition for Revision No. 

_971 of 1913, in Original Suit No. 366 of 
1601, on the file of the Court of the District 
Munsif of Udamalpet. 

FACTS appear from the following judg- 

ment of the lower Appellate Court :— 


“This is an appeal by the decree- 
holder against an order passed in 
execution. The question for determination 


is whether the District Munsif was right in 
holding that Execution Petition No. 639 of 
1912 was barred by limitation. This execu- 
tion application was presented on 9th April 
1912 and it was admittedly barred unless 
the operation of limitation is saved by the 
previous application, Execution Petition No. 
382 of 1909, which was presented on 14th 
January 1909. 

The facts so far as they are material are 
as follows:—-The appellant obtained a money- 
decree on tth February 1901 in Original 
Suit No. 366 of 1901 on the file of the Dis- 
trict Munsif of Udamalpet against the 
“ancestral properties of the respondents in 
their hands.” ‘The decree directed that the 
respondents were not personally liable for 
the decree. Two execution applications, 
Execution Petition No. 574 of 1904 and 
Execution Petition No. 187 of 1907 in which 
the issue of notice to the judgment-debtors 
was prayed for, were presented on 7th Jane 
1904 and 6th February 1207 respectively. 
A third execution application, Execution 
Petition No. 882 of 1909, was presented on 
14th April 1909, The only relief asked for 


|| 
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in this petition was the arrest of the judg- 
ment-debtors. The petition was dismissed 
on 14th September 1909 on the ground that 
no personal relief was given under the 
decree. 

The question for decision is whether 
Execution Petition No, 382 of 1909 was 
an application “in accordance with the law,” 
within the meaning of Article 182 of the 
Limitation Act. In my opinion it was not. 
It has been held in Chattar v. Newal Singh 
(1), which was followed in Mamawar Husain 
v. Jani Bijat Shankar (2), that the term 
“applying” in accordance with the law means 
“an application to the Court to do some- 
thing which by law the Court is competent 
to do” and it does not cover an application 
to the Court todo something which, to the 
decree-holder’s direct knowledge or upon his 
presumed knowledge of law, he must have 
known the Court was incompetent to do. 
As Ihave already stated, the only prayer 
in the execution petition was for the 
arrest of the judgment-debtors and the 
decree expressly provided that no personal 
relief was given under it. 

The appellant’s Vakil relies on the 
rulings in Samia ‘Pillai v. Ohockalinga 
Chettiar (3), Annamalat Mudaliar v. Ramier 
(4) and Bipin Behari Mitter v. Bibi Zohra 
(5). These rulings are, I think, not in point 
as the cases are clearly distingrishable from 
the present one. In the case of Samia Pillai 
v. Chockalinga Chettiar (3), which was follow- 
ed in Bipin Behari Mitter v. Bibi Zonra (5), a 
bona fide mistake was made in inserting the 
name of the deceased judgment-debtor in the 
application for axecution as the person against 
whom execution was sought. In Annamalai 
Mudaliar v. Ramier (4) what was decided 
was that an application by the transferee of 
a decree praying to be recognised as assignee- 
plaintiff inthe suit was an application in 
accordance with law, as it was “a step-in- 
aid of execution.” The appellant’s Vakil 
also relies on section 52 of the Civil Pro- 
cedure Code, but that section has clearly no 
application to the facts of the present case. 
The order appealed against is, I think, right, 
The appeal is dismissed with costs.” 

(1) 12 A. 64 A. W. N. (1899) 200. 

(2) 27 A. 619; 2 A. L. J. 876; A. W. N. (1905) 132. 

A) 17 M. 76: 4M. L. J. 8. 

(4) 31 M. 2384: 18 M. L. J. 24, 4 M. L. T. 72, 

(5) 35 C. 1047, 
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“Mr. M. S. Mohideen, for the Appellant. 
. Mr. V. Ramesam, for the Respondents. 
JUDGMENT.—In this case the petitioner 

sought to save limitation by treating as steps- 
in-aid of execution two execution petitions in 
which the decree-holder prayed for the arrest 
of the judgment-debtors in spite of the fact 
that the decree to be executed did not make 
the defendants personally liable. The lower 
Courts have dealt with the case on the basis 
that execution petitions asking for a relief 
which the executing Court was not competent 
to grant, are not “in accordance with law.” 
The presentis not a case of competence 
or incompetence. It has been held, 
in cases where the decree did not give 
the relief asked for, that an execu- 
tion petition may yet give a fresh starting 
point for limitation, e. g, applications to sell 
properties not liable to be sold and applica- 
tions against a deceased judgment-debtor. 
Vide Yaradiah T. v, Rajakumara Venkata 
Perumal (6) and Samia Pillai v. Ohockalinga 

Chettiar (8). 


Any mistake or errorin an execution 
petition will not necessarily render such an 
application a nullity. 

But the District Munsif was of opinion 
that the decree-holder’s action in the present 
case was not bona fide. We do not think that 
this conclusion can be drawn from the applica- 
tions themselves. 


The first execution petition, dated 7th June 
1904, was for realising the decree amount by 
sending the defendants a notice. This was 
dismissed for absence of the parties. The 
2nd execution petition, dated lst February 
1907, contained a similar prayer. It should 
have mentioned the method by which the 
money was to be realised. It was accordingly 
dismissed. Iu the third execution petition, 
dated I4th April 1909, this defect was 
attempted to be remedied by praying for the 
arrest of the defendants. lt was dismissed 
because they were not personally liable under 
the decree. In the fourth execution petition, 
dated 9th April 191%, the decree-holder asked 
for notice to the defendants and a warrant 
for their arrest. The Court, instead of 
dismissing this petiticn fc1 the same reason 
as it dismissed the t}:1d yetition, directed 
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(6) 21 Ind. Cas. 782; (1914) M. W. N. 187; 14 M. 
83. 


L, T. 580; 46 M. L. J. 
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notice to go to the defendants, and 
on the 2nd defendant being reported 
to have died, it ordered his legal 


representatives to be brought on record. It 
does notappear that the decree-holder was 
asked to explain the circumstances under 
which he sought a personal remedy against 
the defendants. Under certain circum. 
stances a decree may be executed against a 
judgment-debtor personally even though the 
original decree only provided for payment of 
money out of property in his possession. Vide 
section 52 of the Civil Procedure Code. 

We set aside the orders of the Court 
below and remand the petition to the 
District Munsif’s Court for disposal in accord- 
ance with law. Respondents will pay the 


_appellant’s costs in this Courtand in the lower 


Appellate Court. Costs in the executing 
Court will abide and follow the result. 


Appeal allowed; Petition remanded, 
VRP. 


PUNJAB CHIEF COURT. 
Civiu MISCELLANEOUS APPLICATION No, 393 
: or 1916. 
July 27, 1916. 
P “esent: — Mr. Justice Broadway. 
GULAB CHAND AND ANOTHER— DEFENDANTS 
— PETITIONERS 
CETSUS 
SHER SINGH—PLAINTIFE— 
RESPONDENT. 
Civil Procedure Code (Act F of 1908), ss. 22, 23, 
151—“‘After notice to the other parties,” interpretation of 


—Application of transfer, when to be made—Inherent 
power of Court. 


The words used in section 22 of the Civil Procedure 
Code, 1908, are mandatory. The words “after notice 


‘to the other parties’, indicate that the notice must 


be given prior to the making of an application for 
transfer of a case and that a notice of the applica- 
tion issued by the-Court to which the application is 
made is not what isintended. [p. 617, col. 2; p. 618, 
col. 2.] 


In a case where issues are settled, the application 
must be made at or before such settlement is 
made, and a delay in making such an application 
ik dani the application incompetent. [p. 617, 
col, 2 

Musammat Amir Begam v. Sardar Muhammad Ismail 
Khan, 26 Ind. Cas. 723; 150 P. L. R. 1914; 65 P. W. R. 
1914, distinguished. 
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Section 151 of the Code of Civil Procedure, does 
not empower the Court to wholly ignore the pro- 
visions of section 22, [p. 618, col. 2.] 

Sasibhushan Mookervjee v. Radhanath Bose, 25 Ind. 
Cas. 267; 20 C. L. J. 483; 19 C. W. N. 885; Jethabhai 
Nursey v. Chapsey Cooverji, 4 Ind. Cas. 108; 34 B. 
467 atp. 48?; 11 Bom. L. R. 1014, followed. 

Musammat Rabban Bibi v. Musammat Sohadra 
Bibi, 20 Ind. Cas, 758; Mehabir Pershad Chowdhury 
yv, Chandra Shekar Sahai, 28 Ind. Cas, 304; 19C, 
W.N. 1021; Hindustan Assurance and Mutual Benefit 
Society v. Mulraj Rai, 27 Ind. Cas. 455, 27 M. L.J. 
€45, distinguished. 


Application, under section 22 of the Civil 
Procedure Code, for transfer of a civil case 
pending in the Court of the Senior Subordi- 
nate Judge, Rohtak, to the Caleutta High 
Court. 


Rai Sahib Lala Moti Sagar, for the Peti- 


tioner. 
Bakhshi Tek Chand, for the Respondent. 


ORDER.—This is an application pur- 
porting to be made under sections 22 and z3, 
Civil Procedure Code, praying for the trans- 
fer of a case between the parties pending in 
the Court of the Senior Subordinate Judge, 
Rohtak, to the High Court of Calcutta. 
Mr. Tek Chand on behalf of Sher Singh, the 

` plaintiff in the suit, bas raised the prelimi- 
nary objection that the application is not 
competent inasmuch as it was not made at 
the proper time. He points out that the 
plaiut was filed on the 22nd December 1915 
and was fixed for the l4th cf January 1916, 
and that onthe 4th of February 1916 the 
defendant in the case filed in his’ written 
statement. On the 4th of March 1916 all 
the issues arising from the pleadings were 
framed by the Court, and 17th of April 1916 
was £xed for the production of evidence by 
the plaintiff, and the plaintiff summoned 
certain witnesses among whom was the de- 
fendant, who was called upon to appear with 
his books. On the 17th of April 1916, the 
date fixed, the defendant appeared but failed 
to produce his books and was ordered to do 
so by the 22nd cf May 1916. ‘his applica- 
tion for transfer was filed in this Court on 
the 15th of June 1916. It was, therefore, 
contended by Mr. Tek Chand that owing to 
the fact that no notice prior to the filing of 
the application was given to the other party 
in the case, and that it was not fled within 
the time prescribed by section 22, it should 
not now be entertained. Jn fact it was 
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argued that this Court had no jurisdiction 
to entertain it. Mr. Moti Sagar on behalf 
of the applicant argued that the provisions 
of section 22 should be construed liberally 
and that his client was justified, or at any 
rate that the delay was excused, by the fact 
that he had applied to the Court to first 


decide the issue relating to the Court's 
jurisdiction to try tbe case. He con- 
tended, on the authority of Musammat 


Amir Begam v. Sardar Muhammad Ismail 
Khan (1). that it was not essential that 
the application should be filed in every case 
before the Srst hearing, That authority, 
however, in my opinion, dees not support 
that contention. The facts of that case are 
very different from those nf the present one 
and it was there held that inasmuch as there 
was no proper hearing until certain minors 
eoncerned in that case were properly repre- 
sented, the application was made at the first 
hearing within the meaning of section 22, 
Civil Procedure Code. On the point of 
notice Mr. Moti Sagar urged that it really 
was not essential, inasmuch as a notice has 
now been issued on this application by this 
Court. Itseems to me, however, that the 
provisions of section 22, Civil Procedure Code, 
are clear and unmistakable. It is there laid 
down that where a suit may be instituted in 
more than one Court and is instituted in one 
of such Courts, any defendant, after netice 
to the other parties, may, in all cases where 
issues are settled, at or before such settle- 
ment, apply to have the suit transferred to 
another Court. [n my opinion the words 
“after notice ta the other parties” clearly 
indicate that this notice must be given prior 
to the making of the application, and that a 
notice of the application issued by the Court 
to which the application is made is not what 
was intended. This, however, is to some ex- 
tent a minor point. The real difficulty arises 
as to the time at which the application must 
be made. 


lt seems to me perfectly clear that the 
Legislature intended that the application 
should be made at or before the settlement of 
issues and that a delay in making such an 
application would render the application in- 
competent. Mr. Moti Sagar then referred 


(1) 25 Ind. Cas. 728; 150 P. G. R. 1914; 65 P. W. 
R. 1914, 


615 


PRIYANATH PAL V. TARINI CHARAN ROY. 


me to section 151, Civil Procedure Code, and 
argued that this Court has inherent power to 
pass orders which may be necessary for the 
ends of justice or to prevent abuse of the 
‘process of the Court, and he has asked me to 
exercise this power and direct the transfer of 
this case accordingly. Mr. Tek Chand, how- 
aver, strenvously urged that section 151, Civil 
Procedure Code, does not give this Court 
power to wholly ignore the provisions of sec- 
tion 22, Civil Procedure Code. He points 
out that prima facie the plaintiff is the arbiter 
lites and has a right to bring his suit in any 
Court which the law allows and that, therefore, 
it is only in very exceptional cases that the 
Court will interfere in his choice of the forum 
in which he wishes his case to be tried. He 
referred me to Sasibhushan Mookerjee v. Radha- 
nath Bose (2), in which it was held by a 
Division Bench of the Caleutta High Court 
that where a relief claimed is expressly 
forbidden by some other provision of the 
Code, it was not intended that that express 
provision should be overridden by sec- 
tion 151, Civil Procedure Code. He also 
cited Jethabhai Nursey v. Chapsey Cooverji (3), 
where it was held that when certain questions 
have been removed from the jurisdiction of 
a Court they cannot be brought within juris- 
diction on the plea that the Court has in- 
herent jurisdiction to do what justice re- 
qu'res to the parties before it. Mr. Moti 
Sagar referred me to Musammat Rabban 
Bibi v. Musummat Bibi Sohadra (4), Mohabir 
Pershad Chowdhury v. Chandra Shekar Sahat 
(5) and Hindustan Assurance and Mutual 
Benefit Society v. Rai Mulraj (6). The first 
case has mo direct bearing on the point 
before me and deals with the powers ofa 
Court under sections 22 and 23, Civil Pro- 
cedure Code, when a proper application is 
before it. In the second case it was held that 
although an application under section 152, 
Civil Procedure Code, to amend a decree was 
not competent, the High Court had power to 
make the necessary amendment under sec- 
tion 151 of that Code. Section 152, Civil 


(2) 25 Ind. Cas. 267; 20 C. L. J. 488; 19 0. W. N. 
835. 

18) 4 Ind. Cas. 108; 34 B. 467 at p. 488; 11 Bom. 
L. R. 1014. 

(4) 20 Ind. Cas. 758. 

(5) 28 Ind. Cas. 304; 19 ©. W. N. 1021. 

(6) 27 Ind. Cas. 455; 27 M. L. J. 645. 
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Procedure Code, is merely a permissive sec- 
tion and, in my opinion, this ruling has no 
In Mohabir 
Pershad Chowdhury v. Chandra Shekar Sahat 
(5) the point now before me was not in issue 
and, therefore, I do not consider it necessary to 
discuss it further. It seems to me that the 
words used in section 22, Civil Procedure 
Code, are mandatory. Notice has to be 
given before the applicaticn is made and the 
application must be made, ina case where 
issues are settled, at or before such settlement 
is made. I, therefore, hold that this applica- 
tion under section 22, Civil Procedure Code, 
cannot be entertained. With regard to sec- 
tiou 151, Civil Procedure Code, after giving 
the point my careful consideration I am 
forced to the conclusion that the dicta in 
Sasibhushan Mookerjee v. Radhanath Bose (2) 
and Jethabhai Nursey v. Chapsey Cooverji (3) 
are correct and I do not think that it was 
the intention of the Legislature, when this 
section was embodied in the Code, te give 
this Ccurt power to wholly ignore the pro- 
visions of section 22, Civil Procedure Code. 

In these circumstances I am forced to dis- 
miss this application, onthe grounds that as 
far as section 22, Civil Proeedure Code, is 
concerned if is made too late, and that Iam 
unable to take any action under section 151 
of the Code. The applicant must pay the 
costs of the proceedings in this Court. 


Application rejected. 


CALCUTTA HIGH COURT. 
Letters Patent APPRAL No. 51 or 1913. 
May 9, 1916. 
Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Asutosh 

Mookerjee, Kr. : 
PRIYANATH PAL -— PLAINTIFP—- 
APPELLANT 
versus 
TARINI CHARAN ROY AND OTHERS — 


DEFENDANTS— RESPONDENTS. 
Bengal Tenancy Act (FIII B C.of 1885), s. 30—“Held 
at a money-rent,” meaning of. 

Section 80 of the Bengal Tenancy Act refers to a 
tenancy where the rentis solely payable in money, 
and it does not apply to a tenancy of which rent is 
paid partly in cash and partly in kind. [p. 620, col. 1.] 


. 
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The Bengal Tenaricy Act is an Act which was 
passed in the interests of tenants and under it 
rents are payable sometimes in money, sometimes 
in kind and sometimes partly in money and 
partly in kind. [p. 620, col. 1.) 


Appeal against the decree of Mr. Justice 
Chapman, dated the 19th of March 1913, in 
Appealfrom Appellate Decree No. 629 of 
1912. 

FACTS will appear from the following 
judgment of 

Cuapman, J.~ This appeal arises out of a 
suit under section 30 of the Bengal Tenancy 
Act for the enhancement of the rent of an 
occupancy ratyat, upon the ground that there 
had been a rise in tke average local price of 


staple food crops during the currency of the - 


present rent. The holding was held at a 
rent of Rs. 17-15-9 gand s in cash and 2 aras, 
that is, about 13 maunds of paddy,in kind. 

“The Munsif and the learned Subordinate 
Judge have both dismissed the suit on the 
preliminary ground that section 30 of the 
Bengal Tenancy Act does not apply to a case 
in which rent is paid partly in cash and 
partly in kind. 


The landlord has appealed and it has been 
argued, and the argument has been conducted 
with considerable ability and knowledge of 
the law of tenancy that has been applied in 
this country, that the words money rent in 
section 20 of the Bengal Tenancy Act can be 
held to mean that portion of the rent which 
is payable in money, so that the section so 
_Interpreted would be read to mean 
that the landlord of a holding held at 
a rent payable in cash and in kind cau 
institute a suit to enhance the portion of the 
rent payable in money This would be 
straining the Janguage of the section and I 
have to see whether, as it has been contended, 
this particular case has been left entirely 
unprovided for in the Act and, if so, whether 
it was with intention that it was so left 
unprovided for. Now the result of the 
Act of 1§85 in this connection was to have 
rents payable in kind alone, except in so far 
as the Act provided for their commutation 
into rent payable in money. This was a 
change from the previous Act of 1869 which, 
so far as the law of enhancement was 
concerned, made no distinction between rents 
payable in money or in kind. 


For the determination of the question 


„àf improvement made by the landlord, 
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whether the Act apart from section 30 pro- 
vides at all for the enhancement of rent 
partly payable in cash and partly in kind 
upon the ground of rise in price I have to 
turn tothe section providing for commuta- 
tion,and from that section it is clear that there 
is no provision for enhancement of such 
rent on the ground of rise in price. Now 
the question is whether the omission was 
intentional or not. I observe that when this 
section was amended in 1907 it was amended 
in order to expressly provide for a case 
of: this kind, that is, a case in 
which rent is payable partly in kind and 
partly in cash. Simultaneously with that 
amendment an amendment was made that 


-in case of commutation rent may be simul- 


taneously enhanced upon the ground recited 
in section 30 (e), namely,-of improvement in 
the productive powers of the land by reason 
Now 
when the Legislature went to the length of 
carefully selecting óne of the clauses of section 
30 for the purpose of Incorporation into the 
commutation section 40, it is clear that the 
omission to provide enhancement on the 
ground of rise in price was intentional so 
far as the section is concerned. 


I, therefore, find that this particular case 
was intentionally left unprovided fora in 
the other provisions of the Bengal Tenancy 
Act, and this being so I feel unable to. eon- 
strue the language of section 30s0 as to 
make it include cases when rent is payable 
partly in money and partly in kind, 

I may say that on behalf of the respond- 
ents certain preliminary objections to the 
suit were raised, but having regard to the 
view which 1 have expressed on the first 
point it is unnecessary to go into them. 

The appeal is dismissed with costs, 


Against this decision an appeal was 
preferred under section 15 of the Letters 
Patent. 


Babus Mohendra Nath Roy and Jyotish 


Chandra Hazra, for the Appellant. 


Babus Sarat Chandra Khan and Hirendra 
Nath Ganguly, for the Respondents. 


JUDGMENT. 


SANDERSON, C. J.—In spite of the argument 
which has been addressed to us by Mr, Roy, 
and in which I was personally much interest. 


YG 
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ed, Ido not think we should interfere with ` 


the judgment of the learned Jadge; the 
short’ ground is that it is common know- 
ledge that the Bengal Tenancy Act was an 
Act passed in the interests of tenants, and 
itis also common knowledge that rents are 
sometimes paid in money, sometimes 
in kind, and sometimes partly in 
money and partly in kind; and whenI find 
the words of section 30 are, “The landlord 
ofa holding heid at a money rent,” I think 
it must be taken that the Statute is referring 
to a tenancy where the rent is solely payable 
in money. That is borne out not only by the 
words of the section itself, but also by the 
words of the other sections to which Mr. Roy 
drew four attention, especially section 38, 
as to which I made some remarks during the 
course of the argument which I need not 
repeat, 

For these-reasons the appeal must be dis- 
missed with costs. 

MOOKERJEE, J.—I agree. 


Appeal dismissed. 


PUNJAB-CHIEF COURT. 
Seconp Crvin Appear No. 895 or 1914. 
July 28, 1916. 

Present:—Mr. Justice Scott-Smith. 
MEHR SINGH AND OTHERS — Prainrirrs— 
APPELLANTS 
VETSUS 


SOCHET SINGH - Derenpanr— 


RESPONDENT. 

Alienation—Religious office—Bungas attached to 
Golden Temple at Amritsar—Manager, office of, nature 
of—Alienation of office, if valid, 

The bungas attached to the Golden Temple at 
Amritsar are partly religions and partly charitable 
institutions, and the office of manager partakes of 
the nature of a religions office which carnot be 
wa for the manager’s personal gain. jp. 622, 
col. 1. 

Gossami Sri Gridhariji v. Romanlalji Gossami, 17 C. 
8; 16 I. A. 137; 5 Sar. P. O, J, 350; Kishen Singh v. 
Sardarni Partab Kuar, 81 P. R. 1902; Khetter Chunder 
Ghose v. Hari Das Bundopadhya, 17 C. 557, Nirod- 
barani Dassi v. Shiba Das Pal Dewasin, 8 Ind. Cas, 
76; 36 C. 975; 18 ©. W. N. 1084, distinguished. 

Phoolbas Koonwur v. Lalla Jogeshwr Sahoy, 1 C. 
226 at p. 235; 25 W. R. 285; 3 L A.7;3 Sar. P, C.- 
J. 573; Ayancheri Kovilagath Rama Varma Tambaran 

v. Acholathil Varikoli Raman Nayar, 5 M. 89; Nur 
Muhammad v. Ghulam Habib, 106 P.R, 1892; Laksh. 
manaswamt Naidu v, Rangamma, 26 M. 31, followed. 
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Second appeal from the decree of the 
Divisional Judge, Amritsar Division, dated 
the 26th January 1914, affirming that of the 
Munsif, lst class, Amritsar, dated the 25th 
November 1912, dismissing the claim. 

The Hon’ble Pandit Sheo Narain, R. B., and 
Mr, Sewa Ram Singh, for the Appellants. 


Mr. Clarence Kirkpatrick and Bhagat 
Govind Das, for the Respondent. 


JUDGMENT.—In the suits out of which 
these two appeals, Nos. 895 and 896 of 1914, 
arise the plaintiffs sued for possessionof certain 
kothris in Bunga Sher Singh, situated in the 
quadrangle of the Golden Temple, Amritsar, 
Plaintiff No, 1, Mehr Singh, based his right to 
sue upon a deed executed in his favour by 
Ragbbir Singh, a descendant of the founders 
of the bunga. The’ other two plaintiffs 
joined him in the capacity of worshippers at 
The first Court held that it 
was not proved that the founders had reserv- 
ed to themselves any rights in the burga 


. or its management and that, therefore, they 


could not transfer those rights to any one 
else. It further held that the bunga being 
wakf property and a religious institution the 
right of management could not be sold; it, 
therefore, held that the plaintiff Mehr Singh 
had not the right to sue by reason of the deed 
executed in his favour by Raghbir Singh. It 
also held that the suitby plaintiffs Nos. 2 and 
3 in the capacity of worshippers could not lie 
‘in the present form and, therefore, dismissed 
the suit. On appeal the Divisional Judge 
agreed with the first Court that there was no 
right of private property in the bunga which 
the representatives of the founders could dis- 
pose of and that it had been absolutely dedi- 
cated to religious purposes. .As to: whether 
the plaintiffs as worshippers could maintain a 
suit he stated that no arguments had been 
addressed to him and that the lower Court’s 
finding upon that point stood unchallenged. 
He accordingly dismissed the appeal. The 
plaintiffs have filed a second appeal to this 
CourtandIhave listened tolengthy arguments 
ky Counsel. Pandit Sheo Narain on behalf of 
the appellants cites Gossami Sri Gridhariji 
v, Romanlalji Gossumt (1) and various other 
authorities in support of the proposition that 
according to Hindu Law, the office of manager 
of a religious institution is held to be vested 


_ (1) 17 ©, 8; 16 J. A. 187; 6 Sar. P. Ç. J. 350. 
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in tbe heir or heirs of the founder, in default 
of evidence that he has disposed of it other- 
wise, I do not propose to examine these au- 
: thorities or to decide the question whether the 
heirs: of the founders of the bunga in 
question have any right of manage- 
ment vested in themselves because in my 
opinion, the case can be decided on other 
points. Kishen. Singh v. Sardarnt Partab 
Kuar (2) is the only reported case relating 
toa bunga attached to the Golden Temple at 
Amritsar, which has been referred to, but it 
does not touch the point which I am now 
about to discuss and is of no help towards 
the decision of the present case. 


The other main point argued before me was 
whether the sale or alienation of the bunga 
or the right of management thereof could be 
validly effected. The deed under which 
plaintiff claims, commences by saying that 
the bunga in question is owned and possessed 
by Raghbir * Singh, the actual words used in 
the deed being mamluka wa magbuza khud, 
which certainly mean that Raghbir Singh 
claimed to be the proprietor of the institu- 
tion. The deed then goes on to say that 
Raghbir Singh has made over the whole of 


- the bunga to the possession of Bhai Mehr 
Singh and that it is to be managed 
and superintended by him. The words 


used are kul Bunga mazkur Bhai Mehr 
Singh ke kabze wa intizam ‘wa nigrant 
men hamesha ke We de diya hat. Then Ragh- 
bir Singh goes on to say that the reason for 
the transfer is that the bunga needs 
repairs and that he himself cannot afford and 
has no time to execute repairs. He then says 
that his own monthly income by way of rent 
from the bungu has been Rs. 5 and that in 
| consideration of this the Bhai Sahib, z.e, Mehr 
Singh, has promised to give him Rs. 1,000 
out of which Rs. 500 has already been paid 
and the other Rs. 500 is to be paid before the 
Registration Officer. Now there can be no 
doubt that this is a sale-deed of the bunga 
and of all the rights possessed by Raghbir 
Siogh therein for aconsideration of Rs. 1,000. 
The bunga is admittedly wakf and, therefore, 
it could not be sold by Raghbir Singh. But 
Pandit Sheo Narain argues that the sale of 
the right of management and superintendence 
is valid as the transfer was made for the benefit 


(2) 81 P. R. 1902. 
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of the institution. In support of his proposition 

“he relies upon Khetter Chunder Ghose v. Hari 
Das Bundopadhya (8) and Nirodbarant Dassi 
v. Shiba Das Pal Dewasin (4). In the former 
of these rulings it was held that the gift of an 
idol and of the land with which it is endowed 
(being a private endowment) made with the 
concurrence of the whole family to another 
family for the purpose of carrying on the 
regular worship of the idol, if made for the 
benefit of the idol, is not invalid. The 
ruling is, in my opinion, clearly distinguish- 
able from the present case, because there the 
endowment was a private one and the alisna- 
tion was by way of gift and not for consi- 
deration, as in the present, case. In the case of 
Nirodbarani Dassi y. Shiba Das Pal Dewasin 
(4) it was held that an alienation of the 
office of shebait to a closely connected 
member of the family who seems to have 
more interest in the worship of the idol than 
any one else, and without any idea of per- 
sonal gain, is valid under the Hindu Law. 
This authority is also distinguishatle from 
the present case. There also the alienation 
was made for the benefit of the institution 
and without any idea of personal gain. 


On the other side the following authorities 
have been cited by Mr. Kirkpatrick:—Phoulbas 
Koonwur v. Lalla Jogeshur Sahoy (5). This 
was a Privy Council case and their Lordships 
said that there was no authority under the 
general principles of Hindu Law for holding 
that the trustees of a temple had any power 
to make a transfer of their office in the insti- 
tution to a person unconnected with the 
family from which the trustees were taken. 
Ayanchert Kovilagath Rama Varma Tamba- 
ran v. Acholathil Varikold Raman Nayar (9), in 
which it was held that a transfer of the right 
to manage a Malabar temple and its lands 
by way of lease for a sum of money was 
illegal. The Privy Council case referred to 
above was followed. Nar Muhammad v. 
Ghulam Habib (7), in which it was held that 
the transfer of a share in the shrine and the 
offerings was akin to the transfer of a re- 
ligious office and was invalid. Lakshmanaswamt 


2 17 C. 557. 
(4) 3 Ind. Cas. 76; 36 O. 975; 13 ©. W. N. 1084, 

(5) 10. 226 at p. 235; 25 W, R. 285; 81. A, 7,8 
Sar. P. C. J. 573. 

(6) 5 M. 89. 

(7) 106 P. R. 1892. 
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Naidu v. Rangamma (8), where it was held 
that the sale of an office attached to a temple, 
involving services of a personal nature and 
entitling the holder of it to receive emolu- 
menis, is against public policy and will not 
be recognized or enforced by the Courts. 
Hindu Law by Ramakrishna, Volume II, 
page 451, where it is said “a religious trust, 
or the right of managing a religious or 
charitable endowment, or a religious office 
attached to a temple or any other endow- 
ment cannot be alienated by the holder, in 
the absence of a custom or usage to the con- 
trary or any term in the endowment justi- 
fying the alienation.” Numerous authorities 
are quoted in support of this, The rule 
appears to be subject to the exception that 
in the case of a private endowment an aliena- 
tion may in some cases be valid, where it 
is made for the benefit of the endowment to 
a person specially interested and without any 
idea of personal gain. 


The description of the bunga is given as 
follows in the judgment of the first Court 
and it is not contested by either side: — 
“bungas are hostels where pilgrims coming 
from various parts of India to pay a visit to 
the Golden Temple stay. These hostels were 
founded by rich men especially by the Rajas 
and were dedicated to the public as wakf 
property. There was appointed in each 
bunga a custodian called bungas, whose duty 
was to read Granth Sahib and arrange for the 
comfort of the pilgrims staying in the bunga 
and’ keep the bunga in a proper order.” 
This shews that the bungas are partly re- 
ligious and partly charitable institutions and 
the office of manager may, therefore, be said 
to partake of the nature of a religious office. 
The manager, if he has any powers at all, 
may himself be the bungaz or he may appoint 
some one else fo perform the duties of the 
bungat, who has to read the Granth Sahib. 
His other duties are to look after the visitors 
and to take proper care of the building. When, 
therefore, Raghbir- Singh sold the bunga and 
the right of its management and superin- 


tendence, he sold a religious office and did so. 


for his own personal gain. I, therefore, hold 
on the authorities above quoted that the 
alienation was invalid. 

As tothe right of plaintiffs Nos. 2 and 3 


(8) 26 M. 81. 
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to maintain the suit as worshippers, no argu- 
ments were addressed to me at all. The 
first Court’s finding against the plaintiffs was 
not challenged in the lower Appellate Court. 
It has, therefore, apparently been accepted 
and it is unnecessary for me to discuss its 
correctness. I, therefore, agree with the lower 
Courts that the plaintiffs have no locus standi 
to maintain the present suits, 

The appeals fail and are dismissed with 
costs. f A 

Appeals dismissed. 


PATNA HIGH COURT. 
Srconp Civiu APPral No. 581 ov 1916, 
July 7, 1916. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr, Justice Sharfuddin. 
E. G, STONE WIQG— Derenpant— 
APPELLANT 
Versus 
SHEO RACHHAYA SINGH AND OTHERS— 


PLAINTIFYS—RESsPONDENTS. 

Bengal Tenancy Act (VIIL B.C. of 1885), s. 20 (7)—~ 
Occupancy righis—Lease as thekadar, whether confers 
such rights—Raiyat, meaning of. 

A raiyat within the meaning of the Bengal 
Tenancy Aot is a person who acquires land for the 
purpose of cultivating it. [p. 629, col. 2.] 

Possession under a lease asa thekadar and not as 
a cultivating tenant does not confer occupancy rights 
under the Act. [p. 629, col. 2.] 


Appeal from a decision of the District 
Judge, Darbhanga, dated. the 28th March 
1916. { 

Mr. Rajendra Prasad, for the Appellant. 

Mr. Buidyanath Narain Sinha, for the 
Respondents. . 


JUDGMENT.. 


Cuamigr, ©. J.—This appeal arises out 
of a suit brought by the respondents for 
the ejectment of the appellant from 25 
bighas 9 cəttahs 19 dhurs of land and also 
a separate area of 3 bighas 19 cottahs and 9 
dhurs. The Subordinate Judge decreed the 
claim in respect of the former area and 
dismissed it in respect of the latter. Both 
sides appealed, with the result that the 
District Judge confirmed, the decision of 
the first Court as regards the former area 
and as regards the latter on the appeal 
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of the respondents decreed the claim in 
respect of 1 bigha 8 cottahs and 12 dhurs, 
which is called in the judgment Paltu's 
holding, being part of the second area 
mentioned above. It appears that the 
respondents were proprietors of a l-anna 
share in the village and they had in their 
khas possession 30 Łlighas 19 cottahs and 14 
dhurs of land. On November 8rd, 1902, 
they gave the appellant a lease of the 
share in the milkiat and also of the 30 


acres odd. The lease was to run from 
1310 Fasli to 1320 Fasli and, therefore, 
it expired in 1913 A. D. The present 


suit was brought on February 20th, 1914. 

Of the 30 beghas odd 5 bighas odd did not pass 
into the possession of the appellant and may 
be treated as not being affected by the 
lease. The remaining 25 bghas odd is 
the first area mentioned above. The appel- 
lant resisted the suit on the ground tbat 
he had acquired occupancy rights in the 
25 bighas. It appears that previous to 
January 5th, 1901, the 25 bighas odd were 
held by a ayat who is not a party to 
the present proceedings. That raiyat 
surrendered his holding to the respondents 
on January 5th, 1901. The appellant had 
been a shikmi tenant of the land and 
seems to have remained in possession of 
it notwithstanding the surrender of the 
holding by the rayat. It is found, however, 
that the respondents in no way recognized 
the appellant as their tenant and did not 
accept any rent from him. Prima facie, 
therefore, any possession which the appel- 
lant may have had previous to November 
1902, when be obtained a lease from the 
respondents, may be disregarded in con- 
sidering the question whether the appel- 
lant has acquired occupancy rights in the 
land. The appellant puts his case in this 
way. He says that the lease of Novem- 
ber 1902 gave him the 25 bighas odd to 
cultivate as a tenant and that he cul- 
tivated the land throughout the term of 
the lease as atenant and up to the date 
of the present suit and, therefore, under 
sub-section (7) of section 20 of the 
Bengal Tenancy Act it should be pre- 
sumed, until the contrary is proved or 
admitted, that he held the land con- 
tinuously for 12 years as a raiyat. He 
says that the finding of the Courts below 
that it is not proved that the respondents 
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recognized him asa tenant previous tə 
November 1902, may be disregarded as 
that finding assumes that the onus of 
proof is upon him, whereas under section 
20, sub-section (7), the onus is upon the 
respondents to prove that he did not 
hold during that period as a tenant. Jn 
my opinion, this question of onus of 
proof does not arise, for it appears to 
me to be quite clear that the appellant 
was not in respect of the 25 bighas a 
raiyat within the meaning of the Act, that 
is to say, that he did not acquire the 
land under the lease for the purpose of 
cultivating it. The lease is one in the 
usual form containing the usual provisions 
to the effect that the lessee is to carry 
ont all the orders of duly con- 
stituted authorities. It reserves one undivid- 
ed rent in respect of the share in the 
milkiaé and the 30 bighas odd which had 
up to that time been in the khas posses- 
sion of the lessors, and provides that the 
lessee may either cultivate the 30 bighas 
himself or let if out to tenants. We have 
been referred to several decisions upon 
other leases. It is impossible to treat 
decisions on other leases framed in different 
terms as authorities for the construction 
to be placed on the lease now in ques- 
tion. In my opinion, it is impossible to 
read the lease now in question without 
seeing that it was the intention of both 
parties that the lessee should hold not 
only the share in the milkiat but also 
the 30 bighas as- thekadar and not as a 
cultivating raiyat. Both Courts below 
have come to this conclusion and, in my 
opinion, they were unquestionably right. 1 
would, therefore, dismiss this appeal as 
regards the 25 bighas odd. 

The case as regards the remaining 1 bigha 
3 cottahs and 12 dhurs is still more clear. 
Palta, who was in possession of the land, 
abandoned it in or about 1315 Fasli. There 
is nothing to shew that he was restored to 
possession either by the respondents or by 
the appellant, their lessee, nor was it the 
case of the appellant that Paltu was 
restored to possession. The respondents 
took a mortgage of the land from Paltu 
after the expiry of the term of his lease 
and it is on the strength of this mort- 
gage that the appellant claims to be entitled 
to retain the land, It is obvious that the 
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mortgage does not entitle the appellant 
to retain the land. I would dismiss this 

appeal with costs, 
SHARPUDDIN, J.—I agree. 
Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE Orper No, 144 
or 1914, 

July 18, 1916. 

Present:—Mr. Justice Spencer and 
Mr. Justice Krishnan. 
MOHAMAD ROWTHER— PLAINTIFF 
— APPELLANT 
versus 
PICHAI ROWTHER AND orners— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 16 
—AÁssignmentof decree—Execution, application for, by 
GSsignee—dssignee benamidar for judgment-debtor— 
Proof of title. 

The assignee of a decree, who is found to have 
taken the assignment benamié for one of the judgment- 
debtors, should prove his title before he can be 
permitted to execute the decree. = 

Bayyanu Ramayya v. Nidamurthi Krishnamurti, 32 
Ind. Cas. 952; 3 L. W. 166; 19 M. L. T. 124; (1916) p 
W. N. 133, followed. 


Appeal against the decree of the District 
Court, Coimbatore, in Appeal. Suit No. 
143 of 1914, preferred against the order of 
the Principal District Munsif, Coimbatore, 
in Execution Petition No. 720 of 1913, in 
Original Suit No. 1267 of 1913. 

Mr. T. M. Krishnaswamy Aiyar, for the 
Appellant. 

“Mr. K. 5. Aravämüthü Aiyangar for Mr. 
A. Krishnaswami Aiyar, for the Respondents. 

JUDGMENT.—This is an application by 
an assignee decree-holder to execute the 
decree. It is found that the assignment was 
benami for one of the judgment-debtors, On 
this finding his application was rightly 
dismissed under Order XXI, rule 16. The 
transferee must first prove his right before 
he can be allowed to executeand it is only 
then any question of adjustment by pay- 
ment arises. See Bayyana Ramayya v. Nida- 
marthi Krishnamurthi (1). The appeal 
against the appellate order is dismissed with 
costs. 

Appeal dismissed. 
TRP. 


(1) 32 Ind. Cas. 952; 3 L. W. 186; 19 M. L, T, 124 
(1916) M. W. N. 133, 
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‘SONAL SINGH V, RANDHIR SINGH. 
ALLAHABAD HIGH COURT. 
Seconp Crvit APPEAL No. 4&2-or 1915. 
May 44, 1916. 
Present:—Mr. Justice Sunder Lal. 
SONAI SINGH — PLAINTIFF-— 
APPELLANT 
versus 
RANDHIR SINGH AND orgers— 


DEFENDANTS—— RESPONDENTS. 

Contract Act (IX of 1872), s. T4—Interest—Penal 
stipulation—Diseretion. > 
A bond contained a covenant to pay interest at the 
rate of Rs, 12 per cent. by a certain date, and if the 
money was not paid on that date, the interest was to 

run at Rs, 24 per cent. from the date of the bond: 
Held, that the stipulation to “have retrospective 
effect was penal and could not be enforced. 
It is in the discretion of the Court to award 
interest in such cases at such rate as it deems proper. 


Second appeal-from the decision of the 
District Judge, Benares, dated the ldth- 
February 1915, 

Mr. J. M. Banerji, forthe Appellant. 

Mr. Harnandan Prasad, for the Respond- 
ents. 

JUDGMENT.—Jn this case the only ques- 
tion is, at what rate should interest be 
allowed to the plaintiff-appellant. The bond 
in suit contained a covenant to pay interest 
at the rate of Rs. 12 per cent. by a certain 
date. ifthe money was not paid on the 
said date, the interest was to run at Rs. 24 per 
cent. from the dateofthe bond. A stipula- 
tion like this to have retrospective effect is 
penalandcannot be enforced, The Court has 
power to award such interest as it may con- 
sider reasonable. In this case the Court has 
awarded -at Rs. 12 percent. This was a 
matter entirely in the discretion of the Court 
below. I cannot interfere in second appeal 
and I dismiss the appeal with costs, in- 
cluding fees on the higher scale. Time 
for payment is extended by three months. 
Interest will run at Rs.12 per cent. up to the 
period of three months to which time for 
payment is extended. . 

; Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Civit Revision No. 79 or 1916. 
June 13, 1916. 

Present: —Mr. Justice Rafique. 

JAI RAM—Oppositre PARTY—APPLICANT 

VETSUS j 


PURNA-— PeTlNONER— RESPONDENT, 

Provincial Smali Cause Courts Act (IX of 1887), s. 
17—Ex parte decree, setting aside of—Deposit of 
decretal amount or security, necessity of. 

In order to set aside an ew parte Small Cause Court 
decree the applicant must, at the time of presenting 
his application, either deposit in Court the amount of 
the decree or give security as provided for by section 
17 of the Provincial Small Cause Courts Act, 


Civil revision against the order of the 
Small Cause Court’ Judge, Sambhal, 
District Moradabad, dated the llth March 
1916. 

Mr. Panna Lal, for the Applicant. 

JODGMENT.—Thisis an application in 
revision from the order of the Munsif of 
Sambhal exercising the jurisdiction of a 
Small Cause Court Judge. It appears that 
the applicant had brought a suit for the 
recovery of the rent of a house in the Court 
of the Munsif and had obtained an ex parte 
decree on the 22nd November 1915. On 
the lst December 1915, the opposite party 
made an application to the learned Munsif 
asking for the setting aside of the ex parte 
decree. The decretal amount or security 
for it was not fled with the application as 
required by section 17 of the Small Cause 
Courts Act. In fact the decretal amount was 
not deposited till some time in January, long 
after the application for setting aside the 
ex parte decree had been made. The plaintiff- 
‘ applicant objected on the date of hearing, on 
the ground that the application of the defend- 
ant could not be entertained as the decretal 
amount or the security for it had not been 
given on the date of the making of the 
application. The learned Munsif overruled 
the objection and allowed the defendant’s 
application and set aside the ex parte decree. 
The plaintiff has come up in revision to this 
Court and contends that the order of the 
lower Courtis erroneous. No one appears 
for the opposite party to oppose the appli- 
cation. 

It has been ruled by a Division Bench 
of this Court that-section 17 of the Provincial 
Small Canse Courts Act of 1687 requires that 
at the time of presenting his applicatien the 
applicant must either deposit in Court the 
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- amount of the decree or give security as pro. 
vided for by the section, so that the deposit 
of the decretal amount or the furnishing of 
the security is a condition precedent to 
the entertainment ofan application to set 
aside an ez parte decree: Jagan Nath v. 
Ohet Ram (1). The same view was taken 
in the case of Nanhe Mal v. Harjas (2). 
In the -present case it appears that the 
application of the defendant praying to set 
aside the ex parte decree was not accompanied 
by the decretal amount or a security-bond 
for it. The order of the learned Munsif 
setting aside the ex parte decree was, there- 
fore, wrong. The application is allowed with 
costs and the order of the lower Court 
setting aside the ew parte decree is re- 
versed. 


Application allowed. 
J. 818; A. W. N. (1906) 93. 


28 A. 470; 3 A.L. 
12 W. N. (1908) 141. 


. 295; A, 


MADRAS HIGH COURT. 
Seconp Crvin AePBAL No. 1694 or 1913, 
April 17, 1916. 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Jnstice Napier. 
D. L. SOORYAPRAKASALINGAM GARU 
— PLAINTIPE— APPELLANT 
versus 
SHAW TRIKAMLAL AND OTHERS— . 
DEFENDANTS—RESPONDENTS. 

Contract Act (IX of 1872), s. 56—“ Act impossible in 
itself”, meaning of—Practical impossibility — Contract to 
supplu articles of a particular kind within: specified 
time——Breach of contraet—Daumages, suit for—Defend- 
ant, what must prove, 4 

Where impossibility of performance is assigned 
asa ground for non-performance of a contract, it 
should be shown that both parties were aware of the - 
implied term as to impossibility. (p. 626, col. 2.] 

Emanuel v. La Compagnie Fermiere De L’Etablisse- 
ment Thermal De Vichy, (1889) W. N. i50, followed, 

In such cases, what the Courts have to consider is 
whether it was practically impossible for the pro- 
misor to perform the contract not on the date when 
it was entered into, but within the time specified for 
its performance. [p. 627, col. 1.] 

Inder Pershad Singh v. Campbell, 7 0. 474; 8 C. L. 
R, 501, followed, 
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The language of the first part of section 56 of the 
Contract Act referring to an “act impossible in itself” 
suggests that the impossibility which would relieve 
the promisor from liability must not relate to 
circumstances which render performance impossible, 
such as failure to keep to the time or difficulties 
which may have to be experienced in carrying out 
the terms, as these contingencies are referred to 
only in the second part of the section, but practical 
impossibility will excuse the promisor though the act 
may be physically possible of performance. [p. 627, 
col. 1, 

Gopalsami Pillai v. Chidambaram, 29 Ind. Cas. 
151; 2 L. W. 413; Jones v. St. John’s College, Oxford, 
6 Q. B. 115; 40 L. J. Q. B. 80; 23 L. T. €03;19 W.R. 
276, followed. 

Where, therefore, the plaintiff sued for damages on 
the ground that the defendant had entered into a 
contract with him to supply 151 bales of cotton twist 
of œ particular quality within 75 days of the 
contract, but had failed.to perform the contract as 
agreed upon: 

Held, that inasmuch as the defendant had failed 
to make out that it was practically impossible to 
perform the contract within the specified time, the 

laintiff was entitled to damages for breach thereof. 
Pp. 627, col. 2; p. 628, col. 1.] 

Second appeal against the decree of the 
District Court, Vizagapatam, in Appeal 
Suit No. 1113 of 1911, preferred against that 
of the Temporary Subordinate Judge, Vizaga- 
patim, in Original Suit No. 30 of 1909. 

The Advccate-General, for the Appellant. 

Mr. L. A. Govindaraghava Atyar, for the 
Respondents. 

This second appeal coming on for hearing on 
the 80th March 1915 (before Oldfield and 
Napier, JJ.}and on the lith and 12th August 
1915, and having stood over for consideration 
till the 17th August 1915, the Court delivered 
the following 

JUDGMENT.— The case for the plaintiff 
is that the lst defendant entered into a 
contract with him on the Sth of April 1909 


to supply 151 bales of cotton twist 
of a particular quality manufactured 
by the Raipur Mills within 75 days 
of the contract, that the Ist defendant 


was one of the partners of a firm of brokers 
in Ahmedabad of whish the 2nd and 3rd 
defendants are the remaining members and 
that as the defendants failed to perform the 
contract as agreed upon, the plaintiff is 
entitled to damages from them. 

The defendants raised various contentions. 
The Ist defendant denied the suit contract 
ın toto. All the defendants demurred to the 
jurisdiction of the Court and contended that 
the Ist defendant wasa minor at the time 
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of the contract, that he was not a partner, 
that he had no authority to bind the other 
partners. The most important defence is 
thus stated: “The yarn mentioned in the 
plaint cannot be had at Ahmedabad and so it 
was impossible to perform the contract and, 
therefore, the contract is void according to 
law.” 

. On the subsidiary issues raised in the case, 
the lower Appellate Court came to the con- 
clusion that the Ist defendant was a major 
when the contract was entered into, that he 
was a partner with the other defendants and 
as such had authority to bind the partnership 
and that the Vizagapatam Court had jurisdic- 
tion. These findings have not been contested 
in second appeal. i 3 

The Courts below decided the 3rd issue 
“whether the suit contract was impossible of 
performance and as such it is void” in favour 
of the defendants. In this Court, Mr. 
Srinivasa Aiyangar contended that the conclu- 
sion arrived at by the learned District Judge 
on this issue does not dispose of the case, 
The District Judge has held “that the yarns 
mentioned in Exhibit A were not available at 
Ahmedabad Raipur Mills at the time of the 
contract Eahibit A... asasaran As the Raipur 
Mills could not supply the yarn'desired by 
the plaintiff, thecontract was impossible of 
performance and, therefore, void.” 

As we stated at the outset, the contract 
gives 75 days to the defendants:to perform 
the contract. Consequently what the learned 
Judge shonld have considered is, not the im- 
possibility of performance on the Sth of April 
1909, but within 75 days of that date. Even . 
then, the liability will not necessarily be at ` 
an end. It will have to be shown that both 
parties were aware of the implied term as to 
impossibility. See per Lord Esher in Emanuel 
v. La Compagnie Fermiere De D’ Etablissement 
Thermal De Vicky (1). As we are not dealing 
with the case finally, it is not necessary to 
refer to the evidence which has been let in, 
However, attention may be drawn to Exhibit 
P, which shows that the defendants could 
have obtained from the Raipur Mills yellow ' 
and flower ties. Reference may also be made 
to Exhibit H. Itis not disputed that the 
Mills did manufacture twistifof the quality 


(1) (1889) W. N. 150. 
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mentioned in Exhibit A. We have referred 
in passing to this aspect of the case, because 
what the Courts have to ascertain is whether 
it was practically impossible for the defendants 
to supply the goods. The decision in Inder 
Pershad Singh v. Campbell (2) shows that the 
question for consideration must be whether 
it was reasonubly possible to perform the 
contract. The language of the first part of 
section 56 of the Indian Contract Act, which 
speaks “of an act impossiblein itself”, suggests 
that the impossibility which would relieve 


the promisor from liability must not relate to ° 


circumstances which render the performance 
impossible, such as failure to keep to the time, 
or difficulties which may have to be experienc- 
ed in carrying out the terms. The second 
part of the section refers to some of 
these contingencies. It was pointed out 
in Moss v, Smith (3) that practical 
impossibility will excuse the promisor, though 
the contract may be physically possible of 
performance. See also Gopalasamz Pillai v. 
Chidambaram (4). In Jones yv St. John’s 
College, Oxford (5) Hannen, J., puts the case 
against the promisor very shonkly: “Undoubt- 
edly, it may be an unwise or unusual contract 
to enter into, but there is no reason why a 
man should not enterinto such a contract.” All 
the learned Judges who took part in this case 
held that the promisor must perform or pay 
the penalty. This aspect of thecase has not 
been considered by the learned Judge, The 
evidence on the question has to be examined 
and for that reason we must remit the case 
for a finding to the lower Appellate Court. 
Mr. Govindaraghava Aiyar addressed a 
long argument to us on the meaning to be 
attached to the-finding of the learned District 
Judge. His contention was that the contract 
was subject to a condition that in case the 
yarn was not available from the Mills within 
75 days of the date of Exhibit A, it was not to 
be insisted upon; and that the finding of the 
Courts below is to that effect. We are unable 
to accept this contention, In the first place, 
there is not a trace of this conten- 
tion of a gondition precedent in the 


pleadings. It is not one of the issues in the 

(2) 70. 474; 8 C, L. R. 501. 

(3) 9C. B. 94; 19 L. J. 0. P. 225; 14 Jur, 
187 E. R. 827; 82 R. R. 307. 

(4) 29 Ind. Cas 151; 2 L, W. 411. 

(5) 6 Q.B. 115; 40L. J. Q. B. 80; 23! L. T. 
503; 19 W. R. 276. 


1003; 


case. The learned Judge in finding on the 
8rd issue seems to discuss the question whe- 
ther the parties contemplated the possibility 
of the yarn not being available at the agreed 
time. His inclination apparently is that the 
performance of the contract depended on the 
availability of the yarn. He does not say 
how far the minds of each of the 
parties were directed towards this contingency. 
As there was no issne on the question 
and as the attention of the parties was not 
-drawn to it atthe time of letting in evidence, 
this consideration should not be allowed to 
influence the decision in the case. 

The real question for consideration is 
whether it was practically impossible for the 
defendant to get the counts of yarn mention- 
ed in Exhibit A spun at the Raipur Mills and 
marked with special ties within the period 
allowed by the contract. Weare clear that 
the elephant mark was nota matter for the 
Mills. 

We must, therefore, remit the following 
issues for decision :— 

(a) Was it practically impossible to supply 
the goods to the plaintiff within thetime men- 
tioned in Exhibit AP 

(b) If not, have the defendants rendered 
themselves liableto pay any, and if so, what 
damages? 

Time for findings two months and seven days 
for objections. 

In compliance with the order contained in 
the above judgment, the District Judge of 
Vizagapatam submitted the following 

FINDINGS.— z kal * * 

4, I must hold, therefore, that defendants 
have failed to make out that it was prac- 
tically impossible to perform the contract 
Exhibit A within the time specified therein, 

5. Issue 2.—As the contract was not 
practically impossible of performance within 
the time allowed, defendants are liable in 
damages to the plaintiff for not having per- 
formed it. Plaintiff has claimed Rs. 3,586-4-0, 
which amount admittedly concludes both 
damages and loss of profits, 

6. It is admitted that the claim for loss of 
profits is not sustainable, Damages have to be 
ascertained by taking the price of the twist 
at the date of breach of contract, ú. e, 22nd 
June 1909, There is no evidence as to what 
the prices were on that date, but P. W. No. 3 
says that on 2fth June 1909 the price of No, 
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13 red tie was Rs. 3-11-6 and Rs. 3-12-0 and 
that No. 20 yellow tie was Rs. 4-0-6, No. 13 
in the contract A was Rs. 3-1-6, soif we take 
the former rate, difference would be 7 annas 
or 7 annas 6 pies per bundle, If, on the other 
hand, we take the No. 20 yellow rate and 
apply the rule that there is a difference of 
one anna in rate for each number (evidence 
P. W. No. 3), then Nos. 11 and 114 yellow tie 
would be Rs. 3-7-6 and Rs, 3-8-0 respectively, 
a difference of 5 annas per bundle only. 

7, I think that as regards the two yellow 
tie numbers the yellow tie rate for 
may be taken to determine therate of damages 
and that as regards the other two numbers 
(13 and 14) the No. 13 red tie rate may 
be taken. At that rate plaintiff would be 
entitled to damages at Rs. 12-8-0 per bale on 
120 bales and at Rs. 17-8-0 per bale on 31 
bales in all Rs. 2,042-8-0 on the 151 bales. 
I find accordingly. 

This second appeal coming on for final 
hearing after the return of the findings of the 
lower Appellate Court upon the issues 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.—We accept the findings, 
reverse the decrees of the Courts below and 
give a decree to plaintiff for Rs. 2,042-8-0 
with 6 per cent. interest thereon from the date 
of the plaint till payment. 

Parties will pay and receive proportionate 
costs throughout. 

Appeal allowed; Suit decreed. 





BOMBAY HIGH COURT. 
ORIGINAL Crvit Sort No. 47 or 1915. 
August 8, 1916. 
Present:—Mr. Justice Macleod. 
Tue INDIAN SPECIE BANK, Lrp.— 
PLAINTIFF 
versus 


NAGINDAS HURJIVANDAS NANAVATI 


s — DEFENDANT. 

Negotiable Instruments Act (XXVI of 1881), s. 76— 
Bill of ewchange—Acceptance—Set-of, right to, by 
acceptor on due date as against payee—Tender of 
balance after due date—Discharge of drawer after 
ete of dishonour— Drawer, nature of, liability 
of. 

The acceptor of a bill of exchange is entitled to 
set off on the due date as against the bill any amount 
due to him by the payee. [p. 629, col. 1.] 

On tender of any balance due by the acceptor 
after such set-off, the drawer is discharged from 
ability; but till such tender is made, his liability 


No, 29 ~ 


continues as the liability of a surety but only for the 
balance due after the set-off. [p. 629, col. 2.] 

Evenin the absence of a tender, the drawer is 
entitled to the benefit of a set-off existing in favour 
of the principal debtor as against the creditor, and 
the latter cannot enforce liability for the whole 
amount on a notice of dishonour for non-payment on 
the due date. In spite of dishonour the drawer 
remains a surety and will always remain a surety, 
and a surety will always be discharged as soon as 
the principal debtor acts in sucha way as to dis- 
ore himself from the principal liability. [p. 629, 
col. 2. 

Defendant drew a bill of exchange on 81st July 
1913 for Rs. 10,000 on M payable to the plaintiff 
Bank twelve months after date. M duly accepted the 
bill. Theamount not having been paid on the due 
date, ie., 3rd August 1914, the Bank treated it as 
dishonoured and gave notice of dishonour to defend- 
ant on 4th August 1914, The Bank went into liquida- 
tion on 28rd November 1918. On 29th August 
1914, W tendered a sum of Rs. 2,000 to the plaintiff 
Bank after setting off Rs. 8,000 dueto him by 
the Bank. The plaintiff declined to accept the tender 
and sued defendant for the full amount, Rs. 10,000, M 
was joined as defendant on a third party notice, and 
he paid the balance into Court: 

Heid, (1) that M was entitled to the set-off and 
the aoe was entitled to the benefit of it; [p. 629, 
col. 1. 

(2) that defendant’s liability was running from 
8rd August 1914 to 29th August 1914, but was dis- 
charged after tender of the balance due by M on the 
latter date; [p. 629, col. 2.] 

(3; that the plaintiff was not entitled to enforce 
the whole claim on the defendant asfrom the date 
of dishonour; [p. 629, col. 2.] 

(4) that even without the tender, defendant’s 
liability was only that of a surety and he was 
entitled to claim any equitable set-off in favour 
of M. [p. 629, col. 2.] 


Mr. Jardine, Advocate- General (with him 
Mr. Campbell), for the Plaintiff, 

Mr. Setalead (with him Mr. Strangman), 
for the I'hird Party. 

JUDGMENT.—This is a summary suit 
filed by the Indian Specie Bank (in liquida- 
tion) by its liquidator against Nagindas Hur- 
jivandas Nanavati, who, on the 3lst of July 
1913, drew a bill of exchange for Rs. 10,000 
on Maganlal Motilal payable to the Indian 
Specie Bank or order at their office in Bombay 
twelve months after date. On the 10th of 
August 19138, the bill was accepted by’ 
Maganlal Motilal. The bill fell due on the 
8rd of August 1914, and, as it was payable at 
the Bank and.the acceptor did not attend to 
satisfy his obligations on the bill, it became 
thereby dishonoured. On the 4th of August, 
notice of dishonour was given to the drawer. 
The defendant applied for leave to defend the 
suit and, in support of his application, filed an 


affidayit on the 23rd of February 1916. He 
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alleged that the amount due by the acceptor 
had been duly tendered to the plaintiff but it 
had not been accepted and he slainted to be 
entitled to bring in Maganlal Motilal as third 
party. Onthe 25:h of Febrnary, an order 
was made giving the defendantleave to defend 
and also giving him leave to serve Maganlal 
Motilal with a third party notice. Notice 
was served and when directions were asked 
for, an order was made on the Ist of April 
that the third party, Maganlal Motilal, be at 
liberty to defend the suit on condition that 
there should not be two sets of costs in the 
event of the costs being made payable 
by the plaintiff. 

It is not disputed that the acceptor did not 
pay what was due on his acceptance ou the 
3rd of August, but, on the 6th of August, his 
solicitors wrote to the plaintiff:-— 

“As you are aware the Specie Bank is in- 
debted to our clients in the sum of Rs. 8,000 in 
respect of two amounts, viz., Rs. 5,500 and 
Rs. 2,500 borrowed by the Bank on their 
fixed deposit receipts, dated 24th and 
30th September 1913 respectively, and 
bearing interest at 5 per cent, perannum, The 
Bank is thus indebted to our client in the 
total sum of Rs. 8,072-8-11, being the amonnt 
of the principal and interest up to the 29th 
November 1913, the day on which the peti. 
tion to wind up the Bank was presented. On 
your consenting to set off the said amount of 
Rs, 8,072-8-11 against the said sum of 
Rs. 10,000 our client isready and willing to 
pay off the balance, which please note.” 

It is also admitted that, on t'e 29th of 
August, Messrs. Hiralal and Co., on behalf 
of Maganlal Motilal, tendered to the plaintiff 
Rs. 1,927-7-1, the balance due on the accept- 
ance after giving credit for the amount dus 
by the Bank on the deposit receipts. 

Now it is admitted that the acceptance was 
not met on the 3rd of August. It is quite 
clear that, as between the liquidator of the 
. Bank and the acceptor, the liquidator was not 
entitled to claim from the acceptor the full 
amount of the acceptances and leavetheaccep- 
tor to prove his claim on the deposit receipts 
in liquidation and trust to see what dividend 
he would get. It would be a most extra- 
ordinary state of law if such anaction could ba 
permitted on the part of a liquidator. In my 
opinion a liquidator is bound toal'owa set- 
off in such a case, and, therefore, if Maganlal 
had gone to the Bauk on the 3rd of August 


and tendered the difference between the 
amount of the acceptance and what was 
due on the deposit receipt, the liquidator 
would have been bound to accept it. Ib is 
quite true that, on the 3rd of August, as 
Maganlal did not do that, the plaintiff had 
recourse to the drawer, but the liability of 
the acceptor remained, and if he had at any 
time afterwards fulfilled his liability, then it 
must necessarily follow that the liability of 
the drawer, which was only the liability of a 
surety, would be released. I will take it 
that the diawer’s liability was running from 
3rd August to 29th August, but on the latter 
date the principal debtor made a good tender 
of what was due to him on his acceptance 
and that tender extinguished the liability of 
the drawer. Asa matter of fact it was not 
accepted by the liquidator and, in my opinion, 
the liquidator in refusing to accept that tender 
was wrong. 

But assuming that the tender was not made 
and that the liability of the drawer as a 
surety still continued, he was still entitled to 
the benefit of any set-off which existed in 
favour of the principal debtor as against the 
ereditor, and, therefore, when the difference 
was paid into Court with the written state- 
‘ment after the third party notice, he would still 
be entitled to claim relief on payment of that 
difference. However, not only was a good 
tender made by the principal debtor on the 
29th of August but the fullamount that could 
possibly be recovered from the acceptor is 


> now in Court, and, therefore, it is quite clear 


that the liability of the drawer is gone 

It is suggested that the plaintiff Bank was 
entitled to recover the full amount from the 
drawer whetever the acceptor might do, but 
it would be most inequitable if the Bank could 
brush aside any claim made by the acceptor 
and say to the drawer: “Now that the bill 
is dishonoured on the due date, I am not 
concerned with what the acceptor may do. I 
am not concerned with any tender he may 
make. I am determined to get the money. 
out of you on your liability as a surety 
and leave you to your remedy against him.” 
Jn spite of dishonour the drawer remains a 
surety and will always remain a surety and 
a surety will always be discharged as scon as 
the principal debtor acts in such a way as to 
discharge himself from the principal liability. 

Therefore, in my opinion, the suit must be 
dismissed, the plaintiff being at liberty to 
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take the money out of Court if it is not 
taken already. Plaintiff to pay the third 
party’s costs and the defendant's costs up to 
Ist of April including costs reserved. 

Suit dismissed. 





CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decree No. 3410 
or 1914. 

July 4, 1916. 
Present: — Myr, Justice D, Chatterjee and 
Mr. Justice Newbould. 
LOCHAN BHINMALI AND orpers— 
Durenpants—APPELLANTS— 

VETSUS 


ADHAR CHANDRA MAHANTA— 


PLAINTIRY — RESPONDENT. 

Hindu Law—Sudra, if can become yati or sanyasi 
—Byragee mahant—Inheritance—Usage and custom, 
finding of, if questionable ın second appeal—Evidence, 
sufficient to establish usage or custom. 

A Sudra cannot become a yati or sanyasi accord- 
ing to the Smritis. [p. 630, col. 2.] 

A person who once renounced the world and 
adopted a religious order like that of a byragee 
mahant would not, by reverting to worldly affairs in 
his new life, cease to bea byragee mahani and if a 
well-defined usage or custom governs the succession 
in tho new order there is nothing in Hindu Law 
to prevent the said usage or custom binding him and 
his property after his death. [p. 681, col. 1.] : 

Teeluck Chunder v. Shama Churn Prohash1W. R. 
209; Juggunnath Paul v. Bidianund Dutt, 10 W. R., 172; 
T B. L. R. A. CO. 114; Khoodeeram Chatterjee v. 
Raokhinee Boistobee, 15 W. R. 197; and Harish Chandra 

Roy v. Sheikh Atir Mahmud, 18 Ind. Cas. 474; 40 C. 
545; 17 C. W. N. 517, referred to, 

The chela of a byragee mahant who has been 
nominated by him as his successor can inherit the 
properties left by him, if there is an usage or custom 
to that effect. [p. 631, col, 1.] 

The finding of the first Appellate Court as to the 
existence of a custom or usage cannot be questioned 
in second appeal on the ground that the evidence 
to establish the said custom or usage is not sufficient. 
[p. 681, col. 1.] 


Appeal against the decree of the Sub- 
ordinate Judge, Dacca, dated the 27th 
. August 1914, reversing that of the Munsif, 
Narainganj, dated the 5th April 1914. 


Babu Rajendra Chandra Guha, for the Ap- 
pellants. 


Babu Gopal Chandra Das, for the Re- 


spondent. 


JUDGMENT.—The plaintiff, Adhar Das 
Mahdht, says he is the chela and heir of 
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Guru Das Makant deceased and as such 
brings a suit on a mortgage-bond executed 
by the defendants in favour of the said Guru 
Das Mahant. ` | 


The main question fought out is whether 
the plaintiff is the heir of Guru Das. The 
first Court held he is not and the ‘Court of 
First Appeal has held he is: the question 
before usis which is the correct view. Guru 
Das was a Barus by caste and admittedly a 
Sudra. He could not, therefore, become a 
yati or sanyasi according to the Smritis. 
He could not and did not become ‚a yati or 
sanyast but he became a byragee. The 
learned Judge finds. “From the evidence 
we find that Guru Das entered the order 
of the byragees and was cut off once for all 
from his family and society and till his death 
acquired properties and left them at his 
death. He initiated the plaintiff as his 
principal disciple called chela and nominated 
him as his successor”, and furthér on, “the 
evidence adduced by the plaintiff about 
usage or custom establishes the fact that their 
chelas inherit the properties | left by 
byragees.”” t 


These findings are in favour of the plaintiff. 
It is contended, however, that the question 
of custom could not arise unless it were 
shown that there wasa complete rennveiation 
of the world. Inthe case of Teeluck Ohunder 
v. Shama Churn Prokash (1) tbe re- 
spondents who had become byragees were 
held not to have lost their right of succession 
as they had not given up all worldly cares 
and transactions. No question ‘of special 
custom was raised in that case. In the case 
of Juggunnath Paul v. Bidianund Dutt (2) 
the plaintiff became a byragee and went out 
on pilgrimage leaving his properties with his 
nephew who was to take them. if he did 
not return but to return them if he did, The 
learned Judges said: “it appears to us indisput- 
able that a Hindu becoming a byragee, if 
he chooses to retain possession of, or to assert 
his right to, property to which he is entitled, 
does an act which may be morally wrong, 
but in which he will not be restrained by 
the Courts.” The suit was decreed and the 
property recovered from a purchaser from the 
nephew. Then in the case of Khoodeeram 


1 W. R. 209, 
(2) 10 W. B. 1721 BL. R. A. C. 114, 
ze nk Re eed E se 
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Ohatterjee v. Rookhinee Boistobee (3) ib was 
held that a Hindu by becoming a byragee 
does not divest himself of all title in his 
family estate, which on his death devolves 
on his heirs and not on hig seba-dast or kept 
mistress who performed his sradh. In the 
ease of Harish Chandra Roy v. Sheikh Atir 
Mahmud (4) it was held that a Sudra who 
becomes an ascetic is not excluded from 
inheritance unless some usage is proved to the- 
contrary. In none of these cases was any 
custom or usage in this connection proved. 

In the present case, however, the lower Ap- 
pellate Court has found the existence of a 
custom or usage by which a chela succeeds to 
a byragee mahantof the type of Guru Das, 
and in second appeal we cannot say that 
the evidence is not sufficient. f 

It is not alleged or proved that Guru Dasdid 
not, when he entered the byragee order, 
give up his paternal properties or that he 
retained anything. If he once renounced 
the world and adopted a religions order like 
that of a byragee mahant, he would not by 
reverting to worldly affairs in his new life 
cease to be a byragee mahant and if a well-de- 
fined usage or custom governs the succession 
in the new order, there is nothing in Hindu 
Law to prevent the said usage or custom 
binding him and his property. 

In this view of the case, I think that the 
plaintiff is entitled to succeed. The appeal 
is dismissed with costs. 


Appeal dismissed. 


(3) 15 W. R. 197. 
(4) 18 Ind, Cas. 474; 40 O. 545; 17 C. W. N. 517. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1424 
or 1914, 

June 19, 1916. 

Present:—Mr. Justice Fletcher and 
: Mr. Justice Teunon. ; 
DHARANIDHAR MUKHERJI~ 
Derenpant No. 1—APPELLANT 

5 versus 
RAKHAL DAS BHATTACHARJEE AND 
OTHERS— PLAINTIFFS AND DEFENDANT 


No, 2—RESPONDENTS. 
= Vendor and purchaser—Contract—Option to re-sell 
to vendor lif calid—Specific performance of option, suit 


jor—Action, misconception oj, by Court—Decree for 
redemption, effect of—Wechnical mistake. 

An option by a purchaser to re-sell the property ` 
to the vendor on certain termsand conditions is a 
valid contract (subject to any possible question of 
perpetuity) which the purchaser is bound to fulfil. 
If the conditions are complied with strictly, specific 
performance should be decreed in an action to 
enforce the option. [p. 632, col .2.] 

Where the Court, misconceiving the action as 
based on a mortgage, wrongly decrees redemption 
instead of specific performance, the decree is only 
technically wrong and should not be interfered with in 
appeal as the parties are in exactly the same position 
as in a decree for specific performance. [p. 632, 
col, 2.] 

Appeal against the decree of the Subordi- 
nate Judge, Birbhum,’ dated the 2nd of 
March 1914, reversing that of the Munsif, 
lst Court, Bolepur, dated the 7th of October 


1912, 


FACTS of the 
judgment. 


Babu Baranasibast Mukerji, for the Appel- 
lant.—The learned Judge in the Court of 
Appeal below has held that the suit was one 
for redemption and that the transaction of 
sale coupled with the simultaneous oral 
promise tc re-convey on payment of the 
purchase-money amounted toa mortgage in 
law. 1 contend that the mortgage on the 
basis of which redemption has been decreed 
is unenforceable in law. The oral contract 
is invalid, the principal amount secured 
being more than Rs. 100. Vzde section 59 of 
the Transfer of Property Act, 1882. Moreover, 
the oral contract being in contravention of 
the terms of the registered deed of sale 
cannot be proved. Vide sections 19 and 92 of 
the Indian Evidence Act, 1872, Balkishen Das 
v. W. F. Legge (1), Achutaramaraju v. Sub- 
baraju (2), Somana Basappa v. Gadigeya 
Kornaya (8) and Fatz-wn-nissa v. Hanif-un- 
nissa (4). 

[Frercaer, J,—But under proviso 2 of 
section 92, the existence of a separate oral 
agreement can be proved.] 


‘The Judge in this case finds that the 
oral agreement was a part of the same 
iransaction and that finding of fact is binding 
upon your Lordships. As a matter of 


ease appear from the 


(1) 22 A, 149; 40. W. N. 153; 2 Bom. L. R. 523; 
7 Sar. P. O. J. 601; 27 I. A. 58. 

(2) 25 M. 7; 11 M. L. J. 370. 

(3) 35 B. 231; 13Bom. L. R. 113. 

(4) 27 A. 612; A, W. N. (1905) 129; 2 A. L. J. 869, 
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fact there is a clear distinction in law be- 
tween a mortgage and a sale with the option 
of re-purchase and unless the Judge holds 
that the condition for re-purchase is a part 
of the same transaction he cannot find a 
mortgage. 


[Frercusr, J-—The suit as proved was one 
for the enforcement cf the contract of re- 
purchase and the lower Appellate Court 
ought not to have gone into the question 
of mortgage. But substantially the effect 
will be the sameand we are not prepared to 
interfere with the decree. | 


N 

If the lower Court had proceeded upon 
the footing of a specific performance of 
an oral agreement of re-sale defences 
would have been available to me which 
have not at all been considered by the 
learned Judge. The Court of first in- 
stance on a review of the whole evidence 
relating to this agreement had found that 
there was an understanding between the 
plaintiff and Brojendra that he would return 
the properties which “might not have been 
ahard and fast contract, but it was certainly 
in the nature of a moral obligation” and 
further “that the father’s promise was not 
a hard and fast contract is sufficiently clear 
from all the circumstances.” This aspect 
of the case has not at all been considered 
by the Judge in appeal, and there ought to 
be a remand for afresh trial on the basis 
of specific performance of a contract, Various 
other questions might arise on such a trial, 
for instance, I might have contended that 
the covenant being of unlimited duration is 
invalid as offending the rule against per- 
petuities. 


[FLercuer, J.—But you have not taken 
that ground in your grounds of appeal, nor 
did your client take such a defence in the 
Courts below, ] 


How can I take a ground which does not 
arise on the judgment as it stands? I was 
meeting only a case of redemption on the 
footing of a mortgage, The omission to take 
the objection in the written statement is not 
fatal, as itis a pure question of law which 
can be raised at any appellate stage. 


Babu Siaram Banerjee (for Babu Surendra 
Nath Ghosal), for the Plaintiffs-Respondenis, 
was not called upon to reply, 


JGDGMENT,—This is an appeal by the 
defendant No. 1 against the judgment of 
the Subordinate Judge of Birbhum, dated the 
2nd March 1914, reversing the decision of 
the Munsif of Bolpur. The suit was 
brought for specific performance of an option 
to re-sell certain property, which had been 
sold to the father of the defendant No, 1. 
The option, apparently, so faras one can 
gather, was unlimited as totime and no 
question bas been raised in either of the 
Courts below nor in the grounds of appeal to 
this Court as to the option being a perpetuity. 
We must take the case as presented in the 
Courts below and in the grounds of appeal to 
this Court. Anoption by a purchaser to 
re-sell the land to the vendor on certain 
terms and conditions is a perfectly valid 
contract and there can be specific performance 
of such contract, as has been directed .in 
many actions brought to enforce such options. 
Nobody has ever doubted that an ‘option to 


- re-sell the land to the vendor is a perfectly 


good contract which, if the conditions are 
complied with strictly, the purchaser is 
bound to fulfil. In this case, there is a 
finding that there was an option; but the 
Judge then applied himself wrongly to the 
law because he said that, taking into con- 
sideration the fact that there was a promise 
of re-conveyance on payment of the considera- 
tion money, the transaction really amounted 
toa mortgage and he decreed redemption 
accordingly. Strictly speaking, that is not 
the correct form of the decree. There ought 
to have been a decree for specific perform- 
ance on exactly the same terms as the 
Judge has decreed redemption. Of course, 
the point isa technical one and the proper 
order ought to be to direct specific perform- 
ance of the contract. The decree for 
redemption passed in this case leaves the 
parties in exactly thesame position as if 
there had been a decree for specific perform- 
ance. That being so, it would be useless 
to interfere with the decree of the lower 
Appellate Court and convertit into one for 
specific performance. 

The appeal fails and must be dismissed 
with costs. ° 

Appeal dismissed. 
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PUNJAB CHIBF COURT? 
Civit Revision No. 46 or 1915. 
March 27, 1916. 
Present:— Mr, Justice Shadi Lal and 
Mr. Justice LeRossignol. 
LABHU RAM — DEFENDANT— 
APPELLANT 
versus 
AMIR CHAND, minor, THROUGH HIS GUARDIAN 
GHANIA SHAH—Puaintire — 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 151, 152, 
0. XLVI, r. L— Reference to Chief Court, when com- 
petent—Inherent power of Ocurt, when to be envoked. 

- The original Court passed a decree excluding 
certain properties claimed by the plaintiff, but upon 
an application made by him under sections 151 and 
352, Civil Procedure Code, the Court modified the 
decree by including those properties therein. The 
defendant appealed, but the Appellate Court being 
of opinion that no appeal lay against an order passed 
under these sections, made a referenee to the 
Chief Court for orders as to what should be the 
procedure to be followed in the case: 

Held, that the reference was not competent under 
Order XLVI, rule 1, as the rule empowers a Court 
to make a reference only when there is a suit or an 
appeal before it, in which the decree or order made 
by it would be final. Inthe present case, if the 
adjudication by tho Subordinate Court amounted to 
a decree, a second appeal would lie; and if it was an 
order, then no appeal lay to the Additional Judge, so 
that the reference was incompetent in either case. 
[p. 688, col. 2.] 

Where a specific romedy has been provided by the 
Civil Procedure Code the litigant should not for 
that purpose invoke the inherent power conferred 
upon the Court by section 151. The object of that 
section isto supplement, and not to replace, the 
remedies provided for in the rest of the Code. [p. 
633, col. 2.1 

Case referred by the Additional Judge, 
Lahore, with his No. 720, dated the 27th 
August 1915, for orders of the Chief Court 


of the Punjab. 


Mr, Sewa Ram Singh, for the Appellant. 

Messrs. D. O. Ralls and Badr-ud-Din 
Kureshi, for Lachman Das. 

JUDGMENT.—On the 26th April 1915, 
the Subordinate Judge passed a decree 
excluding certain properties claimed by the 
plaintiff, but upon an application made by 
him under sections 151 and 152, Civil 
Procedure Code, the learned Judge modified 
the decree by including those properties 
therein. The defendant, Labhu Ram, appeal- 
ed tothe Additicnal Judge, who held that 
no appeal lay against the order passed under 
the aforesaid sections, but he referred the 
case to this Court for “orders as to what 


INDIAN CASES. 


€33 


should be the procedure to be followed” by 
him. 


The learned Additional Judge does not 
refer to the provisions of law under which he 
bas made the reference. Order XLVI, rule 
1, which contains the lawon the subject, 
empowers a Court to makea reference only 
when there isa suit oran appeal before it, 
in which the decree or order made by it 
would be final. In the present case it is 
clear that ifthe adjudication by the Sub- 
ordinate Judge amounts to a decree, a 
second appeal would lie to this Court. If, 
on the other hand, it amounts to an order 
then no appeal lay tothe Additional Judge, 
and he was consequently incompetent to 
make the reference. 


Upon the law set out above there can be 
no doubt that the reference in question is not 
warranted by -the provisions of the Oode. 
We have, however, been asked by the learned 
gentlemen engaged on both sides to hear the 
case asa Court of Revision, and settle the 
dispute between the parties finally. We 
have acceded to this request; and after 
hearing arguments at considerable length we 
are of opinion that, thongh the procedure 
adopted by the Subordinate Judge is 
erroneous, his decision is correct on the 
merits. 


The Court of first instance, in order to 
determine whether the houses marked be 


(=) and jim (@) were covered by the 
previous litigation, had to re-consider tho 
whole evidence and its findings on issues Nos. 2 
and 8, and in fact had to examine the mistri 
to explain,the relevant plans. It is, there- 
fore, indisputable that this is nota case of 
clerical or artihmetical mistake within the 
purview of section 152, Civil Procedure Code; 
and it seems to us that, when the Code 
provides a specific remedy, namely, an 
application for rectifying mistakes on ques- 
tions of law or facts, the Legislature did not 
contemplate that the litigant should invoke 
for that purpose the inherent power confer- 
red upon the Court by section 151. The 
object of the aforesaid section is to supple- 
ment, and not to replace, the remedies provid- 
ed for in the rest of the Code. 

We accordingly hold that neither 
section 151 nor section 152 bas any 
applicability io the case. It is, how. 
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ever, manifest that the Court had ample 
jurisdiction to correct its mistake by review 
of judgment; and in view of our decision on 
the merits we think we should not interfere 
merely because the Court acted under a 
wrong provision of law. The application made 
to it can be treated as one for review; and 
as to the omission !to pay the requisite 
amount of Court-fee it is sufficient to point 
out that under section 15 ofthe Court Fees 
Act, the Court, upon granting the applica- 
tion for review, would have remitted the 
Court-fee, even if it had been already paid. 

_ Upon the merits we concur with the 
Subordinate Judge in holding that neither 
the principle of res judicata, nor the rule 
against the splitting up of a canse of action, 
bars the claim to houses be (+) and 
jim (e). The previous suit was based upon a 
sale-deed relating to kothas Nos. 1 and 2; and 
the plaintiff was not bound to, and did not, 
asa matter of fact, include in that suit 
his cause of action-with respect to the said 
houses. 

The petitioner isa mere mortgagee and 
has not proved that he effected any improve- 
ments. It appears that his mortgagors 
expended some money upon the houses, but 
they had no title thereto, and the petitioner 
cannot equitably claim compensation for 
improvements made by them. It is true 
that he loses a portion of the security for his 
debt, but there is no cogent reason why the 
minor plaintiff should suffer for his mistake. 

We accordingly decline to interfere with 
the order modifying the decree, but in the 
circumstances leave the parties to bear their 
own costs in this Court. It is hoped that the 
Court executing the decree shall, as far as 
possible, avoid the demolition of any build- 
ing, and adjust the rights of the parties by 
awarding, if necessary, compensation. 

Interference declined. 


GALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decaere No, 52 
or 1914, . 
` June 15, 1916. 

Present: —Mr. Justice Fletcher and 
Mr, Justice Teunon. 
GADADHAR BHATT A~ Devrenpanr— 
APPELLANT 

VETSUS 
SARAT CHANDRA MUKHERJEE AND 
ANOTHER — PLAINTIRg3— RESPONDENTS. 

U. P. Court of Wards Act (U. P. TH cf 1899), ss. 15, 35, 
42, sub-s. (1)-— Properties of ward outside territorial 
limits of the United Provinces Government~Juris- 
diction of Couriof Wards over—Superintendence 


after ward’s death—Sale—Exwistence of debts — Consent 
of heirs — Presumption. i 


The Court of Wards of the United Provinces of 
Agra and Oudh has jurisdiction to deal with the 
property of a disqualified proprietor under its charge 
situated outside the limits of the territories subject 
to the Lieutenant-Governor of those Provinces. [p, 
636, col. 1.} 


As section 15 of the U. P. Court of Wards Act 
makes no distinction at all between moveable and 
immoveable proper-ics, properties both within the 
limits of the Provinces of Agra and Oudh as 
well as outside thereof are subject to the adminis- 
tration seb up by the Act in the event of a person 
coming under the terms of the Act. [p. 636, col. 2.] 

t 


Section 35 of the Act givés a general power 
to the Court of Wards to sell or mortgage any part 
of any property under its superintendence subject 
to the restrictions in regard to property taken 
charge of by the “Court” under section 9 of the Act. 
[p. 636, col. 2; p. 687, col. 1.] : 


After the death of a ward, who was a disqualified 


` proprietor, tho Court of Wards nay retain charge of 


his property until the debts and liabilities of the ward 
have been discharged. [p. 637, col. 1.] < 


Where the Court of Wards, after the death of the 
ward, who was a disqualified proprietor, sold his 
property and there was no evidence to show that 
there were unliquidated debts and liabilities of the 
ward and that his widows (wbo were the heiresses) 
gave consentto the sale: 


Held, that under the ordinary presumption, arising 
in favour of the acts of the Executive Government, it 
must be held that there were unliquidated debts 
and liabilities and that the widows were consenting 
parties to the sale. [p. 687, cols. 1 & 2] -> 


Appeal against the’ decres of the -Sub- 
ordinate Judge, 2nd Court, Hooghly, dated 
the 22nd November 1913. 


FACTS of*the case appear from the 
judgment, 
Babu Dwarka Nath Chakravarty (with 


him Babus Bepin Behari Ghose. If and 


Vol. XXXV] 


INDIAN CASES, 


635 


GADADHAR BHATTA V, SARAT CHANDRA MUKHERJEB. 


Tarakeshwar Roy), for the Appellant.—The 
Court of Wards of the United Provinces of 
Agra and Oudh has, ib is submitted, no 
jurisdiction to deal with the property of a 
disqualified proprietor situated outside the 
limits of the territory subject to the Lieu- 
tenant-Governor of the United Provinces of 
Agra and Oudh, because the Court of Wards 
Act is an Act passed by the Legislative 
Council of the Lientenant-Governor of the 
United Provinces and it extends io that 
Province and that Province alone. 

The Court of Wards established by the 
Governor of Bengal is the Court which has 
jurisdiction to deal with properties in suit, 
as they are situated within its local limits. 
I rely by analogy on the principle which 
holds good in private international juris- 
prudence, that rights and obligations relat- 
ing to immoreable property are governed by 
the law of the place where the property is 
situate. The words “tha whole of the move- 
able and immoveable properties of a ward” 
in section 15 of the U. P. Court of Wards 
Act, mean “the whole of such property as is 
situate within the territory to which the 
Act applies.” There is no section in the 
Act which relates to property outside the 
territory. 

Secondly, it is submitted that the Court 
below was wrong in holding that the 
Court of Wards was competent to re- 
tain the property of the disqualified pro- 
prietor after his death. There is nothing 
on the record toshow that there were un- 
liquidated debts and liabilities of the dis- 
qualified owner, i 


Refers to section 42, sub-section 1, and 
section 35, U. P. Court of Wards Act. 
Then tbere is no evidence that the widows 
of the disqualified owner were consenting 
parties to the sale to the plaintiffs. The 
plaintiffs cannot succeed unless they prove 
that they acquired a valid title. The sale 
cannot confer on thema valid title unless 
itis proved that the sale was with the consent 
of the widows. 

The defendant was in quiet enjoyment of the 
properly, he was disturbed in his possession 
and, therefore, the plaintiffs could not de- 
mand full rents from the defendant. 


Babus Mohendra Nath Roy and Mohini 
Mohan Chatterji, for the Respondents. 


‘Mohan Tagore, 


JUDGMENT, 


Fuetcarr, J.—This is an appeal by the 
defendant against the decision of the learned 
Subordinate Judge of the second Court of 
Chinsura, dated the 22nd November 1913. 
The suit was one for the recovery of certain 
rent due under a durpatnt, The original 
plaintiffs were two Hindu ladies named 
Svimati Dulari Debi and Srimati Peari Debi, 
widows and heiresses of one Beni Madhab 
Das, who was a disqualified proprietor and 
whose estate had been taken charge of by 
the Court of Wards of the United Pro- 
vinces of Agra and Oudh and represented 
by the Collector of Mirzapur. 

During the pendency , of the suit, the 
Collector acting under the Court of Wards 
sold the property, of which rent is claimed, 
ta the present plaintiffs and the present 
plaintiffs were substituted in place of the 
two widows. The case as opened by the 
learned Vakil for the appellant showed a 
long and complicated title; but if is not 
necessary to go through all or the whole 
chain of title that was set out in 
the opening. It is sufficient to say that, 
on the Sth January 1881, a patni was 
granted of the property by Maharaja Sir 
Jatindra Mohan Tagore in favour of one 
Bibi Jarao Kumari. On the 27th March 
1892, Bibi Jarao Kumari granted a durpatni 
in favour of one Madan Mohan Bhatta. 
The present defendant admittedly represents 
Madan Mohan. The only question in this 
case is “do the plaintiffs represent Bibi 
Jarao Kumari in the patni which was 
granted by Maharaja Sir Jatindra Mohan 
Tagore on the Sth January 1881.” Beni 
Madhab Das purchased the interest of this 
lady Bibi Jarao Kumari ata sale in execu- 
tion of a money-deeree on the 17th April 
1905. Subsequently Maharaja Sir Jatindra 
acting under the Paing 
Regulation, brought the property to sale and 
purcuased it himself. After a long and 
complicated litigation, ‘that sale was set 
aside. So the title remained in Beni 
Madhab Das, subject to certain mortgages 
which were held by the plaintiffs. On the 
14th of July 1909, Beni Madhab Das made 
over charge of his estate to the Court of 
Wards of the United Provinces of Agra and 
Oudh. The application and the assumption 
of charge by the Court of Wards were made 
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under the provisions of section 9 of the 
Act. Beni Madhab died on the 3lst 
October 1911 and the property was acquired 
by the present plaintiffs on the 17th May 
1912. The present suit was instituted on 
the 15th April 1912 in the name of the 
two widows of Beni Madhab acting 
through the Collector of Mirzapur and the 
substitution of the present plaintiffs was 
made onthe 12th July 1912. 


The first question that has been urged 
in this appeal is that the Court of Wards 
of the United Provinces of Agra and Oudh 
has no jurisdiction to deal with the pro- 
perty of a disqualified proprietor situated 
outside the limita of the territories subject 
to the Lieutenant-Governor of the United 
Provinces of Agra and Oudh. The argu- 
ment, though bold, I am satisfied, on the 
wording of the Statute, has no foundation. 
The section relating to the matter is 
section 15. That section enacts that “the 
whole of the moveable and immoveable 
property of a ward should be deemed to be 
under the superintendence of the Court of 
Wards.” Now, what are the words in the 
Statute that cut down the clear words, 
“the whole of the moveable and immove- 
able property.” First of all, it is said that 
it is an Act passed by the Legislative 
Council of the Lieutenant-Governor of the 
Tnited Provinces of Agra and Ondh and 
that, therefore, the words “the whole of the 
moveable and immoveable property’ in 
the section must he deemed to mean the 
whole of the moveable and immoveable pro- 
perty within the territorial jurisdiction of 
the Lientenant-Governor of the United Pro- 
vinces of Agra and Ondh. That manifestly is 
not the meaning. The Lieutenant-Governor 
of Agra and Oadh has got no authority to 
legislate for persons residing outside the limits 
of the Provinces of Agra and Oudh and to 
regulate the superintendence of their proper- 
ties. Itis quite true that the Statute does 
not deal with cases in which a person has 
got property outside the limits of the Pro- 
vinces of Agra and Ondb; but if the dis- 
qualified proprietor has got property within 
the limits of the Provinces of Agra and 
Oudh so that the Court of Wards of those 
Provinces may take charge of his property, 
then there is nothing in the words of the 
Statute to cut down tho perfectly gencral 


words 6f section 15, in which it is enacted 
that the whole of the moveable and im- 
moveable property of the disqualified pro- 
prietor should become subject to the super- 
intendence of the Court of Wards. Take, 
for instance, the case of a disqualified pro- 
prietor residing in Agra with a heavy de- 
posit in the Bank of Bengal in Calcutta. It 
is suggested that because the Bank of 
Bengal in Calcutta is outside the limits of 
the territory subject to the Lieutenant- 
Governor of Agra, the Court of Wards at 
Lucknow or Allahabad has no jurisdiction 
to deal with the money lying to the credit 
of the disqualified proprietor in Calcutta. 
Such a proposition is manifestly unsound. 
As section 15 makes no distinotion at all 
between moveable and immoveable property, 
it is quite cleac that properties both within 
the limits of the Provinces of Agra and 
Oaodh as well as outside thereof are 
subject to the administration set up by the 
Act in the event of a person coming under 
the terms of the Act. It is said that 
there would be a conflict between the Court 
of Wards of the Presidency of Bengal and 
the Court of Wards established in the 
United Provinces. It seems to me that 
there cannot be any conflict at all. If the 
Court of Wards of Bengal had taken charge 
of the property, of course, the acts of the 
Court of Wards of the United Provinces ` 
would have been subject to any local legis- 
lation that might be passed, or established 
by the Government of Bengal. It seems to 
me quite clear on the’ section that the 
words used therein must bear their ordinary 
signification and that the expression “the 
whole of the moveable and immoveable pro- 
perty of the ward” means what it says 
and is not limited to the moveable and 
immoverble property situated within the 
limits of the territories subject to the Lieu- 
tenant-Governor of the United Provinces of 
Agra and Oudh. 


Then it was argued that, even if that 
were so, the Court of Wards had no juris- 
diction to sell the property at all. Section 
35 of the Court of "Wards Act of the 
United Provinces gives a general power to 
the Court of Wards to sell or mortgage 
any part of any property under its super- 
intendence. The power conferred by the 
Act is subject toa proviso, namely, that 
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where the property has been taken charge 
of by the Court of Wards under section 9 
of the Act, the sale should not be made 
‘without the consent of the proprietor. But 
subject to that, the Court of Wards has 
jurisdiction to sell any part of a property 
subject to its superintendence. The question 
in this case is whether, on the death of 
Beni Madhab Das on the 31st October 1911 
when the property passed to his two 
widows, the origina] plaintiffs, this property 
remained subject to the superintendence of 
the Court of Wards. The section applicable 
to this matter is section 42, sub section (1), 
which runs in these terms: “When a wad 
dies or when a ward disqualified under 
clause (a) or clause (c) of section 8 ceases 
to be disqualified before the liquidation is 
completed of the debts and liabilities with 
which the property is charged, the Court 
of Wards may either release such property 
or may retain it under its superintendence 
until such debts and liabilities have been 
dissharged.” The Court of Wards did re- 
tain the superintendence of this property. 
The ordinary presumption must be made 
in favour of the acts of the Executive Gov- 
ernment, namely, that they retained the 
superintendence because there were debis 
and liabilities and that these debts and 
liabilities had not been discharged; and; as 
a matter of fact, nobody has suggested 
that the debts and liabilities were discharged. 
A point was raised that, under the proviso 
to section 35, the Court of Wards could 
only sell if the sale was made with the 
consent of the two widows. Assuming that 
that view is corwsct, it appears from the 
record quite cléar that nobody in the 
Court below raised the question that the 
two widows were not consenting parties to 
the sale to the plaintiffs. The substitution 
of the plaintiffs wus made in the place of 
the two widows after the institution of the 
suit and it is obvious that the two widows 
must have consented to the sale. Their 
consent is recited in the deed of convey- 
ance and as nobody ever raised the ques- 
tion, no express evidence was given as to 
the widows having consented to the sale, 
There are two answers to the point that 
has been raised. The first is that, if the 
defendant meant to raise this question, he 
onght-to have raised it in tke Court.below, 


The second is that this is an act of the 
Executive Government and the Court may 
presume that that act was regularly done 
and that before the officers exercised the 
jurisdiction under section 35 they did, in 
fact, obtain the consent of the widows. 
There is no force in either of the points 
raised with reference to the power of the 
Court of Wards and the consent of the 
widows, 

The third point that has been raised in 
this case is equally bad. It is said that 
in this case the defendant during two of 
the years of his possession was disturbed 
in possession, The disturbance in the 
first instance is said to have been made 
by Maharaja Sir Jatindra Mohan Tagore 
during the time after he had purchased the 
puint and before the sale was set aside 
“by tke Court. The sale to the Maharaja 
was a good sale until it was set aside and 
the learned Judge of the Court below has 
found, and that finding has not been chal- 
lenged by anybody, that the Maharaja 
restored the moneys he collected after the 
sale was set aside. The other disturbance 
by permanent title is the disturbance by 
the Collector of Mirzapur during such time 
as he was acting as a Receiver appointed 
by this Court. The possession of a Receiver 
is the possession of the Conrt and when 
the property was in the custody of the 
Court, obviously a party cannot complain. 
The Receiver held the amounts he collected 
from the tenants subject to the orders of the 
Court and presumably awarded them to the 
persons who appeared to the Court to be 
ultimately entitled to them. In my opinion, 
the learned Subordinate Judge in this case 
arrived at a correct conclusion when he 
decreed the suit in favour of the plaintiffs. 
Nothing has been shown in the present 
appeal to make one doubt that the conelu- 
sion arrived at by the learned Judge of the 
Court below is not correct and is notin 
accordance with the evidence given at the 
trial. In my opinion, the present appeal 


- fails and must be dismissed with costs, 


TEUNON, J.—I agree, 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Seconp Civit Appeat No, 522 or 1915. 
June 14, 1916. - i 
Present:—Mr. Justice Rafique. 
Qazi ABDUR RAZZAQ—Puaintire— 
APPRLLANT ` 
versus 
Seth PARTAB SINGH AND otarrs— 
DEFENDANTS-—RESPONDENTS, 
Appeal-- Disposal on ground not urged, tf proper, 
A Judge of the lower Appellate Court is not 
justified in disposing of an appeal on a ground 
which was not urged for the defence and in respect 
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Shamsi, which would be one siham ont of six 
sthams. The claim for the redemption of 5 
sthams out of six. sthams was accordingly 
decreed. On appeal. the District’ Judgé 
modified the decree of the first Court by 
holding that the share of Imdad Husain at 
the time of the mortgage of 5th June 1869 
was not 7 bighas and 6 biswas but ten- 
nineteenths in the khata, according to which 
calculation the area of the land would be 
considerably less. Abdur Razzaq has come 
up in second appeal to this Court and 


of which the plaintiff had no opportunity to give -contends that there was no dispute between 


evidence. : 
Second appeal from the decision of the 
_ Additional Judge, Moradabad, dated the i4th 


January 1915. 


Dr. S. M. Suleman, for the Appellant. 
Mr. Haribans Sahay, for the Respondents. 


JUDGMENT.—The facts of this appeal are 
as follows: — One Imdad Husain mortgaged 
with possession 7 bighas and 6 biswas by a 
registered-deed on the 5th June 1869 to Johri 
Mal and Basiram. Imdad Husain died, 
leaving him surviving a son Nur Muhammad 
and a daughter Musammat Rahmat-un-nissa. 
Nur Muhammad died in 1885 without issue, 
leaving him surviving a ‘widow Musammat 
Shamsi. Musammat Rahmat-un-nissa died 
subsequently, leaving her surviving two sons, 
ws, Abdur Razzaq and Abdul Haq. Musam- 
mat Shamsi is also dead. Her two brothers 
who were her heirs .sold her share in the 
mortgaged property to Partap Singh, son of 
Johri Mal. On the 25th September 1913 
Abdur Razzaq, one of the sons of Musammat 
Rahmat-un-nissa, instituted the suit out of 
which this appeal bas arisen, for the redemp- 
tion of the mortgage of the 5th of June 1869 
on the payment of Rs. 40, or any other sum 
that the Court may find due. The claim was 

“prought against Partab Singh and the legal 
representatives of Basiram, the other mort- 
gagee. The chief contesting defendant in the 
case wag Partab Singh. He resisted the suit 
on the ground, among others, that he had 
purchased the rights of Nur Muhammad, and 
all that Abdur Razzaq was entitled to was 
redemption of 1/3rd of the property. The 
Court of first instance found that the pur- 
chase by Partab Singh from the two brothers 
of Musammat Shamsi could only convey 
legally to him the interest of Musammat 


him and the defendants as to the area 
of the mortgaged property on the share 
of Imdad Husain. No objection with: regard 
to the share of Imdad Husain or the ‘area of 
the land mentioned in the mortgage-deed of 
1869 was taken in the written statement 
and no issue was framed uponit, nor any 
objection seems to have been taken:in the 
grounds of appeal to the lower Appellate 
Court. I think that the contention: of the 
appellant is correct, The dispute between 
the parties seems to have been, whether the 
parchase by Partab Singh from the brothers 
of Musammat Shamsi conveyed to him the 
whole of the share of Nur Muhammad jor only 
the share of Musammat Shamsi. ‘In my 
opinion, the finding of the first Court was 
correct on‘the point. The learned Judge 
of the lower Appellate Court was not justified 
in disposing of the appeal on a ground which 
was not urged for the defence and in ‘respect 
of which Abdur Razzaq had no opportunity 
to give evidence, I allow the appeal and set 
aside the decree of the lower Appellate Court | 
and restore that of the first Court. Costs 
are allowed to the appellant, 
` Appeal allawed. 


\ 





CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE Decrex No. 1018 
or 1915. f 
June 26, 1916. ' 
Present:—Mr. Justice Fleteher and 
: Mr. Justice Teunon. : 
HEM CHANDRA BISWAS—Derenpant 
No. 1— APPELLANT | 
versus i 
PURNA CHANDRA MOOKERJBEE AND 
ANOTHER — PLAINTIKE AND DEFENDANT No, 2— 
‘ RESPONDENTS. 
Limitation Act (IX_of_.1908),7s. 20—lInterest, not 
` —— | 
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expressly paid as such, if could be taken as payment of 
principal — Payment in handwriting of debtor 
Presumption. 

A payment on a mortgage-bond, which cannot 
be taken as payment of interest under section 20 
of the Limitation Act by reason of not being 
proved to have been expressly made as such, will be 
considered as payment towards the principal under 
the section (so as to give a fresh start to limitation), 
if the fact of the payment appears from a document 
in the handwriting of the debtor making the same, 


Appeal against the decree of the District 
Judge, Burdwan, dated the 30th January 
1915, modifying that of the Munsif at that 
place, dated the 10th February 1914. 


Babu Monmatho Nath Roy, for the Appel- 
lant. : . : 

Babu Sarat Kumar Mitter, for the Respond- 
ents. 


JUDGMENT, 


FrerTcuER, J—This is an appeal by the 
first defendant from the judgment of the 
learned District Judge of Burdwan, dated 
the 30th January 1915. The snit was brought 
to enforce a mortgage security and the only 
question that has been raised in this appeal 
is ore of limitation. The mortgage was 
dated the 8rd July 1895 and the present 
suit was instituted on the 20th June 1913. 
Both the lower Courts have found that 
three payments were made, namely, Rs. 10 
on the 18th August 1900, Rs. €0 on 
the 25th October 1900 and Ks. 10 on 
the 3rd February 1903. It is common 
ground that the plaintiff must succeed, if 
atall, on proving the paymentof 3rd February 
1908, which would save the snit from being 
barred by limitation. The view that has been 

“taken by the learned District Judge is this: 
First of all, he says: “Was this payment of 
the 8rd February 1903 a payment on account 
of interest as such within the meaning of 
section 20 of the Indian Limitation Act?” 
The learned Judge apparently came to the 
conclusion that, the payment not having been 
expressly made as such, the evidence did 
not establish that it was made on account of 
interestas such. He then said that the case 
did not end there, because admittedly there 
was a payment and there was also a docu- 
ment (from which the fact of the payment 
appeared) in the handwriting of the person 
making the same. The learred Judge said 
“If [am wrong in the conclusion that 1 have 


arrived at as to the payment being a pay- 


ment ofinterestas such, then the payment 
being proved and there being admittedly a 
document in the handwriting of the defend- 
ant from which the fact of the payment 
appears, the payment must be taken to bea 
payment on account of principal.” That view, 
I think, is right. In none of the cases, 
wherea different view has been taken, was 
there a document in writing to satisfy the 
second partof section 20 of the Limitation 
Act. In this case, there is a distinct finding 
by both the Courts below as regards the pay- 
ment. If the Judge was right that the 
evidence did not establish that the payment 
was made on account of interest as such, 
still there was evidence establishing the pay- 
ment plus the document in writing proving 
the fact of payment. On that evidence, the 
learned Judge was entitled to come to the 
conclusion that the payment wasa part-pay- 
ment on account of principal. As a matter 
of fact, although not expressed in happy 
language, the learned Judge has found that 
this payment was on account of principal, 
because he uses these words:—“The pay- 
ment of Rs. 10 made on the 20th Magh 1309 
B. S. being in the handwriting of the debtor 
will be considered as payment towards the 
principal,” When the first Court of Appeal 
in fact says that the payment will be con- 
sidered that way. it must be considered that 
way and considered sofor all purposes. It 
seems to me that the learned Judge, on the 
materials before him, was entitled to come to 
the conclusion as he did that this- payment 
was a payment towards the principal 
coming within the meaning of section 20 of 
the Indian Limitation Act. The present 
appeal, therefore, fails and must be dismissed 
with costs. 


Appeal dismissed. 
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MADRAS HIGH COURT. 
Seconp Civiu Arrears Nos. 663, 664, 666 
ano 667 oF 1915. 
August 8, 1916. 
Present:—Mr. Justice Spencer and 
Mr. Justice Krishnan. G 
Sri Sri Sri RAMACHENDRA MARDA 
RAJA DEO GARU, MINOR, BY HIS AGENT 
AND NEXT FRIEND Tue MANAGER or 
KALLIKOTA anv ATTAGADA ESTATES 
— PLAINTIFE— APPBLLANT IN ALL 
versus 
In S. A. No. 663 of 1915 
MULL PODHANO— Derenpant— 
RESPONDENT. 
In S. A. No. 664 or 1915 
GOVINDA PODHANO — DEFENDANT 
RESPONDENT. 
_In S. A. No. 666 or 1115 
KALU PODHANGO AND OTHERS— 
TD EFENDANT3S— RESPONDENTS. 
In S. A. No. 667 or 1915 
HARI SAO AND ANOTHER— DEFENDANTS— 
RESPONDENTS. 

Madras Estates Land Act (I Mad. of 1908), ss. 73, 
44, 75—Order under s. 16 (7), nature of—Subsequent 
suit for rent for period covered by order, if barred, 

An order passed under section 75 (7) of the 
Madras Estates Land Act by an officer having juris- 
“diction is binding on the parties and settles the rent 
payable for the fasli. It has the effect of a ‘decree’ 
for arrears of rent for the period covered by the 
order. [p. 642, col. 2.] 

Such an order bars a subsequent suit for rent for 
the same fasli under section 77, even if the order is 
incorrect or is vitiated by a defect in procedure. The 
only remedy of the aggrieved party is to file 
objections to the division made by the Government 
Officer within a week or to apply in revision under 
section 205 of the Act to the Collector or the 


R ue Board. [p. 642, col. 1.] 
Talagapu Tarvudu v. Zamindar of Tarla, 32 Ind. Cas, 


706, distinguished. 

Second appeals against the decrees of the 
District Court, Ganjam, in Appeal Suits 
Nos, 422, 423, 425 and 426 of 1913, prefer- 
red against those of the Head-Quarters Deputy 
Collector, Ganjam, in Summary Suits Nos. 52, 
53, 55 and 56 of 1913. 

Dr. S. Swaminathan, for the Appellant. 

Mr. O. S. Venkatachartar, for the Responi- 
ents, 





JUDGMENT. 


Spencee, J—These saits were brought by 
the Zemindar of Kallikota and Attagada against 
certain ryots of his estate for the recovery of 
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arrears of rent under section 77 of the Madras 
Estates Land Act. From the printed papers, 
the admissibility of which is not disputed, ib 
appears that what happened was this. 


On the 22nd January 1912, certain ryots 
applied under section 74 of the Act to .the 
Deputy Collector to depute a Government 
Officer to make a division of the crops on 
their holdings, alleging that the estate 
officials had over-estimated the crop for the 
current fasli, that the ryots not agreeing to 
the estate’s estimate sent a notice to the 
taluk officer to have the crop estimated by 
mediators within two days of the receipt of 
their letter, stating that, if he would not do 
so, the crop would be cut and heaped in the 
threshing-floor, and that, as no one had come 
within six days, they had got the crop estimated 
by respectable persons and had eut and heaped 
it on the threshing-floor. Thereupon, the De- 
puty Collector sent a notice to the Manager of 
the estate to attend on a date fixed before the 
Deputy Tahsildar, informing him that the 
Deputy Tahsildar had been deputed for the 
purpose of division of produce under the 
Act. In his proceedings, dated 3lst January 
1912, the Deputy Collector directed the 
Deputy Tahsildar to make a division of the 
produce according to section 75 of the Act. 
He ordered him further to take up 
the work as soon as possible, pronounce 
his award and submit the records to the 
Deputy Collector’s Office with a report; 
adding thatif the parties agreed to his award 
the division of the produce might be made ac- 
cordingly. Seventeen days after this, the Mana- 
ger of the estate filed an objection petition in 
the Court of the Deputy Collector in which ` 
he stated that the Estate Revenue Inspector 
had got the crops estimated in December by 
the Village Officers and that the ryots did not 
object to this estimate, but that they had 
reaped a portion of the crop before and after 
the estimate was made and had carried away 
nearly half of it; and he, therefore, asked the 
Court to order payment at the rate of 11 
noutves per bharanam on the total produce 
of paddy and 12 nowties on the extent grown 
with sugarcane, or to order payment at the 
rate paid by other ryofs holding similar lands 
in the neighbourhood or, in the alternative, 
to have the crop appraised by a Government 
Officer under section 75 of the Act. A notize 
was sent in April to the Manager requiring 
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him to show cause why his application for 
appraisement of crops should not be rejected 
for want of standing crops on the lands for 
appraisement. But it does not appear 
whether he did show cause against this 
order and whether any final orders were 
passed on the subject. The Deputy Tahsil- 
dar, in his award dated the 28th May 1912, 
states that he confined himself to the division 
of the produce stored in the threshing-fior, 
noting simply the objection of the estate 
manager about the removal of a portion of 
the produce. An assessor was appointed by 
the ryots and the Deputy Tahsildar appointed 
another assessor for the estate, as the estate 
officials refused to nominate one. The Deputy 
Tahsildar then divided the paddy between 
the petitioners and the estate according to the 
usual waram rate, and appended to his award 
a statement showing the total produce of 
the holdings of each petitioner,the melvaram 
paid to the estate and the Kudivaram paid 
to the ryot. The estate Revenue Inspector 
gave a receipt for the portion that fell to 
the estate’s share acknowledging it as part- 
payment of what was due from the rysts. 
The Deputy Collector, on receiving the 
Deputy Tahsildar’s award, waited for.more 
than a month to see if any objections were 
filed and as none were received, he confirmed 
the award. 


Section 73 of the Act declares that the 
ryot is entitled to exclusive possession of the 
whole produce until it is divided, but may 
not remove any portion of the produce from 
the threshing-floor at such a time or in such 
a manner as to prevent the due division 
thereof at the proper time, and clause (4) 
declares that, if he does so, the produce 
may be deemed to have been as full as the 
fullest crop of the same description in the 
neighbourhood on gimilar Jand for that 
harvest. Section 74 provides for applications 
being presented either by the landholder or 
by the ryot to the Collector for deputing an 
officer to make the division or appraisemsnt 
or delermination of the crop. The next 
section declares what the duties of the officer, 
who is so deputed, are. If an objection is 
made that the rent is not taken by division, 
or appraisement, or that no rent is payable, 
section 75 (2) requires the officer deputed 
merely to record the objection, and after 
appointing assessors and recording their 
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opinions the officer is to make an award. If 
the parties agree to the awardand if the 
case is one of division of produce, the division 
is to be made accordingly. Jf they do not 
agree to the division, and in all cases where 
the rent is payable by appraisement of the 
standing crop or where the value of a full 
crop has to be determined, the officer deputed 
is to make an estimate of thé produce and 
determine the rent payable. He then 
delivers his award and submits a report to 
the Collector, A week’s time is given for 
parties to file objections. If an objection is 
filed that the rent is not payable by division 
or appraisement or that no rent is payable, 
(which reading section 74 together with 
clauses (2) and (7) of section 75, Itake to 
be equivalent to a preliminary objection 
against the application of this summary 
procedure for ascertaining the rent) and if 
the Collector upholds the objection, he must 
set aside the award. Ifany other objection 
is filed, or if no objection is filed, the Col- 
lector may confirm the award or may, after 
hearing the parties, modify it and he 
must then pass an order for the pay- 
ment of the rent. Such an order is declared 
to be final and to have the effect of a decree 
for arrears of rent. 


In the present case it does not appear 
that any objection was filed that the rent 
was not payable by division, etc., nor was 
any other objection filed after the receipt of 
the Deputy Tahsildar’s report. But the 
estate authorities had, at an earlier stage, 
raised an objection of another sort regarding 
the removal of the crop, and although this 
objection was filed before the case was sent 
to the Deputy Tahsildar for determination, 
the Deputy Collector might have considered 
whether it was a good objection and might 
have passed such orders as were proper in 
the circumstances of the case. It is now 
contended that, as there was no appraisement 
of the standing crop, no finding as to whether 
any portion of the crop had been removed, 
and no determination of what would be a 
full crop, the Deputy Collector’s award 
is no award in law but a nullity. The 
lower Courts held that the landholder had 
lost his remedy and must snffer for his own 
negligence. Iiven assuming that the Deputy 
Collector did not do all that he might have 
done, the question is whether the landholder 
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is to be allowed to go on with these suits as 
if there had been no proceedings between the 
parties for ascertaining the rent of the 
jaslí in question. There is no doubt that he 
might have obtained the remedy he wants 
if he had taken the necessary steps by filing 
an objection to the Deputy Tahsildar’s award 
within one week, but he did not do so, 
Again, if he considered that the Deputy 
Collestor or the Deputy Tahsildar had failed 
to exercise the jurisdiction vested in them by 
law or had contravened an express provision 
of law affecting their decisions on the merits, 
he might have applied under section 205 of 
the Act to the District Collector or the Board 
of Revenue to have the defect remedied. I 
am of opinion that, where there is an award 
which is final and when the law provides a 
means of questioning the legality of that 
award and the lundholder has not chosen to 
avail himself of it, he cannot be allowed to 
ignore the award and sue for rent as if the 
question of the tenant’s liability was res 
integra. It is true that the quantity of pro- 
ducé received by the estate Revenue 
Inspector is deducted in the schedule attached 
to the plaint from the total amount of rent 
demanded; but whether any of the produce 
had been removed by the ryot in such a 
manner as to prevent its appraisement or 
division,-and if so, what was a fair estimate 
of the fullest crop of the same description in 
the neighbourhood were essentially questions 
for the Collector to determine, as provided 
under sections 73 and 75 of the Act. The 
land-holdershould have takenall the necessary 
steps to have these questions determined in 
the manner provided by the Act, and if the 
officers appointed for the purpose declined 
jurisdiction he should have adopted the 
procedure prescribed in the Act for having 
the award revised. Not having done so, he 
cannot be allowed to choose his own tribunal 
and raise the same question again after wait- 
ing till all traces of the crop have been re- 
moved, The only decision on this part of 
the Act which has been cited to us is that 
of Talagapu Tavudu v. Zamindar of Tarla 
(1). The learned Judges who decided that 
case held that a finding of the Collector in 
the negative on the question whether the rent 
was payable by division or appraisement, 


(1) 82 Ind. Cas. 706. 
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would not operate as res judicata so as to bar 
a subsequent suit for the determination of 
that question. "If the Collector upholds an 
objection that the rent is not payable by 
division or appraisement, section 75 (7) 
requires that he shall set aside the award. 
In that case there will remain a mere finding 
between the parties without any final order 
having the effect of a decree, as in the pre- 
sent case. 

For these reasons I consider that the lower 
Courts were right in holding that these 
suits are not maintainable and in dismissing 
them. 

Another ground of appeal is that the 
suits were at least maintainable for the 
recovery of Jand-cess amounting to half an 
anna in the rupee. But this ground was not 
taken in the memorandum of appeal to the 
District Court and cannot be advanced for the 
first time in second appeal. Itis also urged 
that the award was bad because it did not 
provide for a division of the sugarcane crops, 
but it appears from the plaint that no claim 
at all was made under this head. 

The result is that the appeals fail and 
are dismissed, Second Appeals Nos. 664 
and 666 with costs and Second Appeals Nos. 
663 and 667 without costs. 

Krisanan, J.—The question for decision 
in these cases is, whether a landholder can 
maintain a suit against his tenant for a part 
of the arrears of rent alleged to be due for a’ 
particular fasl under section 77 of the 
Estates Land Act when an order has been 
previously passed by the Deputy Collector 
under section 75, clause 7, regarding the rent 
for that very fasli. The lower Courts bave 
dismissed the suits as not maintainable and 
I think they are right. 

An order passed under. section 75, clause 
7, by an officer who has jurisdiction to do so 
is binding between the parties and settles 
what rent is payable for the fasli, and by the 
terms of the clause has “the effect of a decree 
for arrears of rent.” The landholder’s claim 
for rent becomes merged in the decree. He 
must, therefore, execute the desree to recover 
his rent; he has no longer a cause of action 
for that rent or any portion of it to enable 
him to base a suit on. If the order disallow- 
ed a portion of his claim, it is equally bind- 
ingonhim. The landlord, therefore, cannot 
maintain a suit ignoring the previous order 
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altogether, ashe is attempting to do in these 
cases, h 

The ruling reported as Talagapu Tavudu 
v. Zamindar of Tarla (1) was cited for the 
appellant, but that case has no direct bearing 
on the question here. There a finding 
arrived at by the Collector on a certain issue 
in proceedings under section 75 was sought 
to be used as having the force of res judicata 
on that issue between the parties ina sub- 
sequent suit. Their Lordships disallowed 
it and I entirely agree with their view. The 
question here, as explained above, is entirely 
different, and has reference to the effect of 
the final order under section 75. 

16 was not seriously denied by the appel- 
lant’s Counsel that an order under section 
75 would bar a subsequent suit for the whole 
or part of the same rent. He, however, argu- 
ed that the procedure adopted by the officer 
deputed under clause (1) of section 75 and 
by the Deputy Collector was so erroneous 
that the final order should be treated as a 
nullity. Ithink this argument is entirely 
groundless. We are not now considering the 
correctness of the Deputy Collector’s order 
in appeal or in revision: indeed we have no 
power to revise his order under the Act, 
the authorities that have the power to do so 
under section 205 being the District Collector 
and the Revenue Board. The order is pleaded 
in bar of the sait; the Court before which 
such plea is raised has no power to examine 
the validity of the order on its merits. That 
principle is the very foundation of the 
doctrine of res judicata. No authority is 
shown for the proposition that an order hav- 
ing the effect of a decree and passed 
with jurisdiction can be treated as a nullity 
if there is an error in procedure, 


The appellant’s argument fails on the 
facts as well: an examination of the procedure 
adopted under section 75 does not in my view 
show that the Deputy Collector or the Deputy 
Tahsildar committed any error. On receiv- 
ing an application from the tenants under 
section 74, the Deputy Collector depnted an 
officer under section 75, clause (1°, to make 
the division asked for. The landlord, it is 
trne, made an objection subsequently that the 
ryots had cut and removed half the crops 
clandestinely. The officer deputed rightly 
recorded that objection under clause (2); he 
is not shown to haye been bound to decide it, 
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He proceeded to divide according to the 
usual waran rate the crop that he found on 
the threshing-floor and it is not suggested 


that that division was incorrect. He then 
delivered his award, and the landlord 
received his share under it. It is argued 


that this wasa case where the parties did 
not agree to the division and, therefore, under 
clause (6), the officer should have estimated 
the crop in the manner described in section 
73 (4). Such an estimation would have 
become necessary only if the landlord’s 
allegation about the removal of the crops had 
been established. The landlord’s opportun- 
ity to prove his allegation was before the 
Deputy Collector under clause (7) before the 
award was confirmed, as he had already filed 
an objection on the point. But though the 
Deputy Collector waited for nearly two 
months and though the landlord had notice 
to show cause why his objection should not 
be rejected, he apparently took no steps. In 
these circumstances the Deputy Collector 
was right in confirming the award as he did 
under clause (7) of section 75. The appel- 
Jant’s argument, therefore, fails in my view 
both on law and on facts. 

The other grounds of appeal referring 
to Jand-cess and sugarcane crops also fail 
for the reasons stated by my learned 
brother. 

I, therefore, agree 
appeals as proposed. 


in dismissing these 


Appeals dismissed. 
V. R. P. 


CALCUTTA HIGH COURT. 
APPBAL FROM ORIGINAL ORDER No, 474 
or 1914. 
June 30, 1916. 
Present: —Mr. Justice D. Chatterjee and 
Mr. Justice Newbould. 
MADHU SUDAN PAL-—Puatntirrr— 
APPELLANT 
versus 
PARBATI SUNDARI DASYA AND OTHERS 
——DEFENDANTS— RESPONDENTS. 
Provincial Insolvency Act (III of 1907), s. 34 (3) 
— Purchase of insolvent’s property from bona fide 
purchaser thereof—Validity of second purchase with 
notice of insolvency. 
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A purchase of an insolvent’s property, even with 
notice of his insolvency, from a person who by 
purchase of the same in good faith under a sale 
in execotion acquired a good title to it under section 
84 (8) of the Provincial Insolvency Act against the 
rei cannot be sot aside. [p. 645, cols, 1 

2. 


Appeal against the orders of the District 
Judge, Dacca, dated the 4th May, 10th June 
and 4th July 1914. 

FACTS of the case appear from the judg- 
ment. 

Dr. Sarat Chandra Basak (with him Babu 
Bepin Chandra Bose), for the Appellant.— 
Under section 46, clause 3, of the Provincial 
Insolvency Act, orders can be appealed against 
with leave of the High Court, so there can 
be no ground for saying that the order is 
not appealable. Madhu Sudan Pal v. Parbati 
Sundari Dassya (1). On 21st January 1910 
the insolvent executed a mortgage-bond in 
favour of the appellant Madhu 
Sudan Pal I. On November 21st, 1910, 
the husband of Parbati Sundari, a creditor of 
the insolvent, attached before judgment the 
mortgaged properties. A kobala was executed 
on 19th September 1912 by the insolvent in 
favour of Madhu Sudan I. On 23rd Decem- 
ber 1912,. Madhu Sudan Pal I preferred 
a claim in the execution case which was 
begun by thedecree-holder on the strength 
of the kobala. On the 15th February 1913, 
the claim was rejected leaving the question 
of mortgage open. On 17th February 1913, 
the properties were sold in execution of that 
decree and Kali Pal and Amar Pal purchas- 
ed them. Madhu Pal I obtained a convey- 
anze on 28th February 1913 from Kali Pal, 
and possession was delivered on 12th July 
1913. Order for adjudication was made on 
Vth February 1913. 

The Receiver wanted to re-sell the pro- 
perties when they vested in him. Here 
the purchase has been for valuable considera- 
tion without notice and the purchaser from 
such a purchaser even with notice acquires 
the rights of his vendor. Madhu Sudan here 
has stepped into the shoes of his vendor Kali 
Pal: Le Neve v. Le Neve (2). 


Babu Prokash Ohandra Mazumdar, for the 
Respondents.—Section 34, sub-section (3), is 
a general rule covering a case of auction- 


(1) 29 Ind. Cas. 406; 19 ©. W. N. 760. 
(2) Wh. & Tu, Eq. Cas. 7th Ed. 197, (8th Ed, Vol. 
p. 187); Amble, 436. ; 
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purchase. The burden of proof is on the 
purchaser who claims exemption under an 
exception to a general rule. He ought to 
prove the bona fides of the purchase of Kali 
Pal, Moreover the question of good faith 
differs essentially from the question of notice, 
The analogy of a purchaser without notice 
does not apply here. 

Dr. Sarat Chandra Basak was riot called 
upon to reply. 

JUDGMENT.—This appeal arises out of 
orders in an insolvency proceeding, the name 
of the insolvent being Sanatan Pal. The 
permission of this Court has been obtained 
under section 46 of the Provincial Insolvency 
Act to prefer this appeal after permission had 
been refused by the District Judge. 

One Nanda Kumar Saha obtained a decree 
against the insolvent on the 24th May 1911. 

He took out, execution proceedings and 
some property of the insolvent was sold on 
the 17th February 1913 to the purchasers 
Kali Krishna Pal and Amar Chand Pal. 
Kali Krishna sold the property which he 
had purchased to the appellant Madhu Sadan, 
who must not be confused with another 
Madhu Sudan Pal who is one of the respond- 
ents in this appeal, The date of the con- 
veyance to the appellant was 28th February 
1913. In the meantime, Sanatan Pal on the 
7th October 1912 applied to be declared 
an insolvent and the order of adjudication 
was passed on the 7th February 1913. The 
proceeds of the execution sale were rateably 
distributed amongst three persons who had 
decrees against the insolvent. As the sale 
took place after the order of adjudication, 
these decree-holders were ordered to refund 
the money that they had “received towards 
the satisfaction of their decrees. It was 
objected that the sale was invalid becanse 
it had taken place after the order of adjadica- 
tion and on this objection, the District Judge 
referred the matter to the Receiver for 
report on the 21st February 1914, 

On the 25th February 1914, the Receiver 
submitted the following report:—~ 


“Madhu Sudan Pal, who purchased same 
properties from Kali Krishna Pal, auction- 
purchaser of some immoveable properties of 
the insolvent in Execution Case No. 257 of 
1912 of the 2nd Munsif of Munshiganj, filed 
a petition praying that the properties he 
purchased may be exempted from re-sale by 
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the Receiver under section 34, sub-section 3 
of the Peovincial Insolvency Ach, 

“Sanatan Pal was declared an insolvent on 
7th February 1918 and his properties were 
sold in auction in Execution Case No. 257 of 
1912 and purchased by Kali Krishna Pal 
on 25th February 1913, ¢. e., more than a 
fortnight after the order of adjudication.” 

We may mention here that this date is 
wrong. It was the 17th February, 10 days 
after the order of adjudication. 

The Receiver’s report continues: — 

“Two witnesses on each side have been 
examined in presence of the Pleaders. There 
is no doubt that the purchaser Madhu Sudan, 
Pal knew of the insolvency proceedings. 
He is a neighbour of the irsolvent and 
distantly related to him. The properties 
alsoseem-to have been sold at a low price 
and the transaction was not without sus- 
picion. 

“Under the circumstances, the properties 
should be re-sold by the Receiver and Madhu 
Sudan Pal should be ordered to deposit 
Rs. 122 as early as possible as referred to- in 
my last report.” 

On receipt of this report, the District Judge 
passed the following order: ‘Receiver’s report 
considered. The properties will be re-sold. 
Madhu Sadan Pal to deposit Rs. 122 by 11th 
instant.” Thisis the order against which 
this appeal has been preferred. Madhu 
Sudan there referred to is the decree-holder- 
respondent of that name. 

The appellant subsequently applied for a 
review of that order and it was refused on 
the 10th June 1914, On the 4th July 1914, 
an application for leave to appeal against 
this order was refused; but it is not necessary 
to consider these snbseqnent orders. 

It is clear that the Receiver, in his report on 
‘which the order of the learned District Judge 
was based, has failed to appreciate the real 
point on which this matter turns. 

Section 34 of the Provincial Insolvency 
Act lays down; “A person who in good faith 
purchases the property of a debtor under a 
sale in execution shall in all cases acquire a 
good title to it against the Receiver.” 

The question which the Receiver had to 
consider was, not whether Madhu Sudan 
‘purchased the property in good faith, but 
whether Madhu Sudan’s vendors, Kali Krishna 
Paland Amar Chand Pal had purchased it iu 
good faith, As regards Amar Chand, there 
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does not appear to be any suggestion ever 
made that he had any knowledge of the 
insolyenes, or was not a bona fide purchaser. 


-As regards Kali Charan Shaha it is suggested 


that he may have been a benamidar for 
Kali Krishna; but there is nothing to 
Such facts as have 
been placed before us support the view that 
he purchased in good faith in his own interest 
and only parted with the property to the 
appellant Madhu Sudan for the reasons 
stated in the sale-deed, namely, to avoid 
litigation. If Kali Krishna’s title was good, 
the title of his purchaser Madhu Sudan was 
also good, irrespective of whether Madhu 
Sudan knew of the insolvency or not at the 
time of purchase. 1f we were to hold that Kali 
Krishna could not pass a good title to persons 
who were aware of the insolvency, it would 
be impossible now for Kali Krishna to trans- 
fer his interest, since by this time all persons 
who have any desire to purchase the property 
must be aware of the course of events. 


We hold, therefore, that both Kali Krishna 
and Amar Chand purchased the property 
in good faith and consequently acquired a 
good title and there is, therefore, no reason 
for setting aside the sale. We accordingly 
decree this appeal and reverse the order 
of the lower Court. The auction-sale in 
Execution Proceedings No. 257 of 1912 in 
the Court of the 2nd Munsif of Munshiganj 
held on the 17th February 1913 will stand 
gocd and the order directing the re-sale of 
property is set aside. The order directing 
the refund of the purchase-money by tho 
decree-holders will stand. The money will 
be paid to the Receiver for the benefit of the 
creditors. 


As these proceedings have been rendered 
necessary by the failure of the appellant to 
appear before the District Judge on the date 
fixed for hearing when this order was passed, 
we direct that the parties do pay their own 
costs in this appeal, 


Appeal allowed. 
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CHARAPATTADA SIDDALINGA SWAMULU V, SONDUR BAMAOHANDRA CHARLU, 


MADRAS HIGH COURT. 

Sreconp Crvin Arrear No, 2654 or 1913. 
February 1, 1916. 
Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Napier. 
CHARAPATTADA SIDDALINGA 
SWAMULU— APPELLANT ` 
versus 

` SONDUR RAMACHANDRA CHARLU 
AND OTHERS— PLAINTIFFS AND DEFENDANTS 

Nos. 2 AND 3—ReEsponpENTs. 

~ Limitation Act (1X of 1908), s. 28, Sch. I, Arts. 120, 

124, 181, I44—Suit by Temple Committee for 

declaration of their right of supervision, nature of— 

Accounts, claim to enforce production of, whether main- 

tainable when suit for declaration time-barred— Office 


of member of Temple Committee, whether hereditary 
~ Religious Endowments Act (XX of 1863), s. 18. 


Where the members of a Devasthanam Committee 
appointed under Act XX of 1863 sued fora declara- 
tion that the suit temple was subject to the control of 
the Committee and for an injunction directing 
defendant to produce for their inspection all the 
temple properties and accounts: 


Held, (1) that the suit was not one for possession 
of a hereditary office, as the office of a member of 
a Devasthanam Committee is not, hereditary and, 
therefore, Article 124 of the Limitation Act. did not 
apply; [p. 646, col. 2.] 

72) that Article 144 of the Limitation Act also 
could not be applied, as there was no prayer for 
possession of any immoveable property or any 
interest therein; [p. 646, col. 2.] 


Balwant Rao v. Puran Mal,6 A. 1; 10 I. A. 90; 
18 0. L. R. 39; 4 Sar. P. C. J; 485, distinguished. 

(8) that the suit, as framed, fell under Article 120 
of or en Act and was time-barred; [p. 647, 
col. 1. 

(4) that the right to enforce production of 
accounts could not be severed from the right of 
supervision vested in the Committee and since the 
supervision had not been exercised and the suit to 
declare it was time-barred, plaintiffs could not rely 
upon Article 131 of the Limitation Act and enforce 
their “periodically recurring right” of production of 
accounts. [p. 647, cols. 1 & 2. 

Rajah of Venkatagiri v. Isakapatli Subbiah, 26 M. 
410, distinguished. 


Second appeal against the decree of the 
District Court, Bellary, in Appeal Suit 
No. 77 of 1911, preferred against that of 
the Subordinate Judge, Bellary, in Original 
Suit No. 18 of 1909, 

Mr. H. Balakrishna Rao for Mr, K. Narayana 
Rao, for the Appellant. 

Mr. A, S. Visvanatha Atyar, for the Re- 
spondents. 


JUDGMENT.—The only question in this 


embodied i in the 6th issue, whether the pii 
is barred by limitation. 

The learned District Judge has held that 
the suit falls under Articles 124 and 144 of 
Schedule I to the Limitation Act, and it is, 
therefore, within time. This view is not 
supported in argument before us,’ and we 
have no hesitation in dissenting ‘from it. 
The plaint starts with the assertion that 
the plaintiffs ‘are the members of ihe Kudligi 
Talnq Derasthanam Committee appointed 
under Act XX of 1863; and they pray(1) for a 
declaration that the suit temple is subject 
to the control of the Committee, (2) for an 
injunction directing defendants to: produce 
for their (plaintiffs’) inspection all the 
temple properties and accounts. 

It cannot be said that this is a suit “for 
possession of a hereditary office.” The office 
of a member of a Devasthanam Committee 
under Act XX of 1863 is not hereditary, 
Nor do plaintiffs seek to obtain possession 
of it. On the contrary, they allege posses- 
sion of it: and ask for a declaration of 
right claimed in respect of it, that is, the 
right to control (¢.e., supervise the manage- 
meut of) the suit temple; 

There is no rival claimant to ihe office 
sued as a defendant, the defendants being 
the dhaimakartas who deny the existence 
of the office. It follows, therefore, that the 
argument based on section 28 must also 
fail, and that the cases where this section 
was applied to snits to recover possession 
of an office have no application to the 
present case. 


Nor can Article 144 be applied, For 
there is no prayer for the possession of any 
immoveable property or any interest therein. 
It is obvious, and not disputed, that the 
property which is asked to be produced for 
inspection (not, be it noted, for any transfer 
of possession) is moveable property. 


The Privy Council decision in Balwant Rao 
v. Puran Mal (1) (the case relied on by the - 
learned District Judge) arose out of a svit of 
a totally different nature. The plaintiff 
therein asked “to be recognised ag Chief 
Manager” (by virtue of his hereditary descent 
from the original grantor) * ‘with power to.” 


(1) GA.1 101. A. 90; 18 0.L.R. 89; 4 Sar. P, O, 


guit which calls for our consideration is tbat J. 435. $ 
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dismiss and appoint a sub-manager eand to 
obtain possession of the temple property by 
ejectment of the defendants.” 

Tt is clear, therefore, that the extremely 
guarded opinion of their Lordships of the 
Privy Council in that case as to the Article 
applicable bas no bearing on the case before 
us; and in default of Articles 124 and 144, 
it would seem that the suit must fall 
under the residuary Article 120, in 
which case it is admittedly time-barred, in 
the absence of any applicable saving clause 
in the body of the Act. 


The learned Vakil for respondents has, 
however,. sought to support the District 
Judge’s finding as regards limitation on 
other grounds which we shall proceed to 
consider. He relies on Article 131 of 
Schedule I to the Limitation Act, and on 
section 23 in the body of the Act; and he 
contends that even under Article 120 the 
suit is not barred in so far as it is one for 
production of accounts for the period of 6 
years immediately preceding suit. 


All these arguments are only applicable 
in so far asthe suit is one for production 
of accounts. Itis the right to require the 
production of these accounts once a year 
(conferred by section 13 of Act XX of 1863) 
which is the “periodically recurring right” 
that is sought to be brought under Article 
131; and it is the refusal to produce these 
accounts that is the “continuing wrong” 
relied on for the purpose of section 23, That 
is to say, it is suggested that, to save limita- 
tion, the suit should be treated as one 
brought for a portion of the second prayer 
in the plaint. 


We do not think this can be done. The 
suit was brought primarily to declare the 
Devasthanam Committee’s right of supervi- 
sion over the management of the temple 
by defendants; and secondly, to enforce by 
injunction the exercise of the powers in- 
cidental to that right. It. is not suggested 
that plaintiffs can enforce the production 
of accounts for inspection, unless the right 
to do so is inherent in them as members 
of the Committee and it seems to us impos- 
sible to maintain that their right of supervi- 
sion still survives although they have not 
been exercising it, and although any suit 
to declare it is barred by limitation. Re- 
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spondents rely on the judgment of Rajah of 
Venkatagiri v. Isakapalli Subbiah (2) to 
support the contrary view; but the cases 
do not seem to us to be on all fours. That 
suit had reference to land which had been 
attached by a Magistrate under section 146, 
Criminal Procedure Code, and remained 
under attachment atthe time of suit; and 
this peculiar feature of the case really de- 
termined its decision. The learned Judges 
are at pains to point out that the actual 
possession of the Magistrate, however long 
continued, was on behalf of the true owner, 
whose title was unaffected thereby although 
a suit for declaration thereof might be 
barred. In the present case, it cannot be 
said by any stretch of reasoning that 
plaintiffs were in possession of the office 
of supervisor of the temple management, 
and there is no real analogy between the 
two cases. 


The right to enforce production of ac" 
counts cannot be severed from the super” 
visorship vested in the Committee; and we 
can see no ground for holding that the 
supervisorship survives ina Committee which 
has failed to exercise it, and who are pre- 
cluded by limitation from suing for a declara- 
tion of it. 


We allow the appeal and dismiss the suit 
with costs throughout. 


Appeal allowed; Suit dismissed. 
V.R.P. 


(2) 26 M. 410. 





ALLAHABAD HIGH COURT. 
First Crvin Appear No. 5 or 1915, 
June 17, 1916. 

Present:—-Mr, Justice Piggott and 
Mr. Justice Lindsay. 

UMRBAI LAL— PLAINTIFF—-APPELLANT 
VETEUS 
Musammat RUKMIN KUAR AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Mortgage—Prior mortgages—Subsequent mortgage to 
discharge an obligation on property, if can have priority 
—Salvage, doctrine of —Subrogation, doctrine of. 

A Hindu widow obtained a decree for possession 
of her husband’s estate on payment ofa certain sum 
of money, which had been spent in the discharge of 
debts which were binding on the estate. She raised 
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the money by a mortgage executed in favour of 
one U and obtained possession. She had provious to 
this executed two other mortgages in favour of ono 
Kand one M to enable her to prosecute tho suit. 
U sued on his mortgage and.claimed priority over 
the mortgages of K and M on the principles of subro- 
gation and salvage: 

Held, that under the circumstances of the case the 
principles of salvage and subrogation did not apply 
to the case and that U’s mortgage could not havo 
priority over the mortgages in favour of K and M. [p. 
650, cols.1 & 2.) 


Subrogation is the right of one creditor to stand in 
the shoes of another and to avail himself of the 
latter's security; but before the right can arise in 
favour of the subsequent creditor, there must have 
been an earlier creditor whose rights devolve upon 
the later creditor after the latter's debt has been 
discharged. [p. 650, col. 2.] 

The mere fact that money is borrowed and is used 
for the purpose of paying off a previous charge, does 
not entitle the lender to the benefit of the discharged 
security, The right to that benefit depends upon the 
existence of an agreement between the borrower and 
the lender, an agreement which in certain cases may 
be presumed, having regard to the circumstances of 
the transaction, and which must provide that the 
subsequent lender shall be substituted for the earlier 
creditor. [p. 650, col. 1.] 

The doctrines of salvage and subrogation discussed. 
[p. 649, col. 2; p. 650, col. 1.] 

First appeal from the decision of the 
Subordinate Judge, Mainpuri, dated the 15th 
August 1914, 

Mr, Hamilton and Dr. Tej Bahadur Sapru, 
for the Appellant. 

Messrs. Gulzari Lal 
Prasad, for the Respondents. 

| JUDGMENT.—The sole question for deci- 
sion in these two appeals is whether a mort- 
gage executed by the respondent Musammat 
Rukmin Kuar in favour of the appellant 
Uumrai Lal on the 15th September 1908 is 
entitled to priority over two mortgages 
executed by the same mortgagor in favour of 
Krishen Sarup and Munnu respectively. 
Krishen Sarup’s mortgage was executed on 
the 7th November 1935, that in favour of 
Munnu on the 10th July 1907. 


This question of priority has arisen in two 
suits, one filed by Krishen Sarup and the 
other by Umrai Lal. The Court below has 
held in both suits that Umrai Lals rights 
as mortgagee must be postponed to those of 
the two mortgagees who hold the earlier 
mortgages, and hence these two appeals. 

A brief statement of the fact, leading up 
to the present litigation is necessary in 
order to show the material points on which 
the parties are at issue. 
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Musammat Rukmin Kuar is the widow 
of a man named Khushbakht Rai, who owned 
a 20-biswas share in 1 auza Rampura. 

Àt the time of Khushbakht Rais death 
the property was subject to two mortgages 
in favour of one . Ishwar Das. 

Kushbakht Bai appears to have got this 
village recorded in the name of his daughter 
Musammat Bitola and she came into posses- 
sion. During her lifetime her husband 
one Banke Behari Lal acting as her agent 
made mortgages of the property to satisfy 
the debts created by Kushbakht Rai, 

Bitola died leaving a daughter Musammat 
Rania, whose legal guardian was one Rashak 
Behari Lal. The latter in order to pay off 
the debts on the estate sold a portion of the 
property and after this had been done, 
Musummat Rukmin-Kuar filed a suit against 
Rania and her guardian for ricovery of the 
village, claiming as her husband’s heir. She 
also asked for avoidance of the transfers 
which had been made on behalf of Musanimat 
Bitola and Musammat Rania 

This case was fought ont upto this Court 
and was decided by the judgment of a Bench 
dated the Ist August 1908, ; 

Musammat Rukmin was found to be 
entitled to the property, but it was held that 
she could not recover possession without 
paying to the guardian of the defendant, 
Musammat Rania, a sum of Rs. 5,394-0-9 
which had been spent in the discharge of 
debts which were binding on the estate. 

Accordingly a conditional decree was 
prepared, by which Musammat Rukmin was 
declared to be entitled to recover possession 
provided she paid the above sum with 
interest within a period of three months from 
the date of the decree, 


The decree does not state expressly that 
failure on the part of the plaintiff Musammat 
Rukmin to pay this amount within the time 
fixed was to involve the dismissal of her suit, 
but wetake it that that was the intentionof this 
Court when it fixed the period for payment. 
Asa matter of fact the money was so paid 
and was raised for the purpose by the mort- 
gage executed by Rukmin in favour of the 
appellant, Umrai Lal, and Rukmin obtained 
possession over the property. 

The only other fact of which it is necessary 


to take notice is that the sums owing to 
Krisheu Sarup and Munuu on their respective 
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mortgages were’ advanced by them to 
Musammat Rukmin in order to enable her 
to prosecute the suit against Rania, which 
resulted in the decree to which we have 
referred. 

The case for the priority of his mortgage 
which the appellant set up in the Court 
below is to be found in the third paragraph 
of the plaint which he filed in the suit 
brought by him to recover his mortgage- 
money (see page 5 ofthe printed book in 
First Appeal No. 5 cf 1915). 

There it is stated that Musammaét Rukmin 
borrowed the money in order to pay the 
sum she had to pay as a condition of her 
recovering the property. This money is 
described as having been paid “in order to 
discharge debts due by her husband” which 
had been contracted before the loans were 
taken from Krishen Sarup and Munnu, 

From the statement of the case it would 
appear that Umrai Lal’s claim to priority 
was based upon the doctrine of subrogation. 
His money had been applied for the pur- 
pose of extinguishing an earlier incumbrance, 
and he was entitled, therefore, to be pro- 
tected against the claims of persons holding 
securities of later dates. 


The Subordinate Judge was of opinion 
that Umrai Lal could not claim priority. He 
pointed ont that the case was not one in 
which a subsequent mortgagee by paying off 
an earlier incumbrancer stepped into the 
latter’s shoes. He further observed that it 
cotld not be maintained that the plaintiff's 
money went to satisfy the debts of Kchushbakht 
Rai, as those debts had long since been paid 
off by the persons who were in possession of 
the property after his death. In short the 
Subordinate Judge held that in fact there 
was no payment of prior debts by Umrai 
Lal. Musammat Rukmin was in accordance 
with the High Court decree under an obliga- 
tion to pay a certain sum of money to the 
defendants as a conditions of her being allowed 
to recover the property; if she failed to find 
the money within the time prescribed- she 
lost her suit. She borrowed the money from 
the plaintiff under the mortgage and the 
plainti#f as her agent had the money paid 
into Court in fulfilment of the condition. For 
these reasons the lower Court held, that there 
was no ground upon which Umrai Lal conld 
claim priority. 
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Mr. Hamilton who has argued both the 
appeals on behalf of Umrai Lal, has contended 
that he can claim priority on either of two 
grounds. One of these is that the money ad- 
vanced hy his client wastne means whereby 
the property was saved to Musammat Rukmin. 


Had the money not been advanced and 
paid, Rukmin would have lost her suit and the 
two mortgagees Krishen Sarup and Maunnu 
would have lost the security they held for 
the money lent by them on their mortgages. 
The appellant, therefore, is entitled to 
priority in accordance with whatis known 
as the doctrine of salvage. The other 
ground urged in support of the appellant’s 
claim is that taken in the Court below; 
this rests upon the doctrine of subrogation. 

With regard to the first of these conten- 
tions, it might be sufficient to say that the 
doctrine of salvage has not been recognised 
by this Court [see the Full Bench ruling 
reported as Seth Chitor Mal v. Shib Lal (1)]. 
But apart from this and assuming that we 
could apply- the principles of salvage to the 
facts of this case, it seems clear to us that 
there is no valid reason for postponing 
the claims of Krishen Sarup and Munnu to 
that of Umrai Lal. In the first place, it is 
apparent that when Umrai Lal advanced 
the money to Musammat Rukmin, he had 
no interest in the property impelling him 
to make the expenditure nor had he any 
right or duty in relation to Musammat 
Rukmin in virtue of which he was called 
upon to speud money on her behalf. He 
was, to quote the language of Phear, J., in 
Morun v. Mittu Bibee (2), “a stranger to 
the estate and in the situation of an 
ordinary money-lender with no other motive 
than the expectation of pecuniary profit 
from the bargain itself”; ard in the next 
place, itis not pretended that Umrai Lal, 
before he advanced the loan, consulted 
the prior mortgagees though he was well 
aware of the mortgages in their favour. 
To quote again from the judgment in the 
Calcutta case referred to above (see page 
96 of the report): 


“The plaintiffs failing to prove knowledge 
and acquiescence on the part of the defend. 
ants (č. e„ the prior mortgagees), thera is 


“(1) 14 A. 273; A. W. N. cite) 117 (F. B.) 
(2) 2 0. 58. 
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nothing, as it seems to me, in the contention 
that the matter can be treated as in the 
nature of a case of salvage. The defendants 
had a first mortgage as security fora large 
sum advanced for the season’s manufacture, 
and no reference was made to them before 
the further advances were taken from the 
plaintiffs. Iam wholly at a loss to com- 
prehend on what principle of equity they, who 
were present on the spct and might at any 
time have been appealed to, can be held liable 
to give priority to the plaintiffs, who were 
strangers brought in over their heads, 
without their consent, by the mortgagor's 
manager.” 


So much for the contention ‘regarding 
any right in the nature of salvage 
claimed on behalf of the appellant. There 


remains then the claim to priority based 
upon the doctrine cf subrogation, which 
means the right of one creditor to stand 
in the place of another and to avail himself 
of that other’s security. The mere fact 
that money is borrowed and is used for the 
purpose of paying off a previous charge does 
not entitle the lender to the benefit of the 
discharged security. The right to the 
benefit just mentioned depends upon the 
existence of an agreement between the 
borrower and the lender, an agreement 
which in certain cases may be presumed 
having regard to the circumstances of the 
transaction. And this agreement must be 
one by which it is provided thatthe sub- 
sequent lender shall be substituted for the 
earlier creditor. 

It is clear enough from the language of 
the appellant’s mortgage-deed that there 
was an agreement in this sense between 
Musammat Rukmin and himself. It was 
stipulated that the money advanced by 
Umrai Lal was to be a first charge upon the 
property, a charge which was to attach as 
soon as Rukmin recovered the property by 
payment of the sum mentioned in the High 
Court’s decree. 

But the question remains as to the legal 
relation created between Musammat Rukmin 
and Rashak Bihari Lal under the decree 
of the Ist August 1908. As we have 
already said, that decree provided that 
Rukmin should recover possession on condi- 
tion of her paying to Rashak Bihari a sum of 
Rs. 5,000 odd within three months of the date 
of the decree; in default her suit was to stand 
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dismissed. If subrogation isthe right of 
one creditor to stand in the shoes of another 
and to avail himself of the latter’s security, 
it necessarily follows that before the right 
can arise in favour of the subsequent 
creditor there must have been an earlier 
creditor whose rights devolve upon the 
later creditor after the latter’s debt has 
been discharged. In what way is it possible 
to hold that the relation of creditor and 
debtor existed between Rashak Behari Lal 
and ‘Musammat Rukmin under the decree ? 
And what security, what remedies had 
Rashak Behari Lal by virtue of the decree, 
which can be made available to the appellant 
by. reason of the fact that his money has been 
applied in discharge of the condition which 
the decree imposed upon Musammat Rukmin? 

The fact is that the decree did not place 
Musammat Rukmin and Rashak Behari in 
the relation of debtor and creditor, As the 
lower Court observes, Rashak Behari was 
certainly not the mortgagee of this property 
and unless it can be held that the decree 
gave him the status of a charge-holder, 
there can be no case of creditor and debtor. 


. Section 100 of the Transfer of Property Act 


defines what a charge is. “Where immove- 
able property of one person is by act of 
parties or operation of law made security 
for the payment of money to another, and 
the transaction does not amount to a mort- 
gage, the latter person is said to have a 
charge on the property.” 

And the person who holds the charge is by 
the same section declared to have the rights 
of a mortgagee entitled to sue for the sale 
of the property. 

Having regard to this definition, ib is 
apparent that the rights which the decree 
created in favour of Rashak Behari were 
not those of a charge-holder. He was not 
given any right which would have enabled 
him to sue for sale of the property in order 
to recover the sum specified in the decree. 
His right was one to retain the property 
absolutely in case the plaintiff Musammat 
Rukmin failed to pay him that sum within 
three months from the date of the decree. 

In no way can it be said that the legal 
effect of this decree was merely to constitute 
the property in suit a security for the pay- 
ment of money to Rashak Behari, nor is it 
possible for the appellant to contend that 
because his money was applied as it was, 
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he is entitled to the right of Rashak Behari 
under the decree. 

We are satisfied, therefore, that the 
doctrine of subrogation cannot be resorted 
to by the appellant for the purpose of 
claiming priority over Krishen Sarup and 
Munnu. In our opinion the decision of the 
Subordinate Judge is correct. Both these 
appeals fail and are dismissed with costs 
accordingly, including in this Court fees on 
the higher scale, 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No, 222 or 1914. 
July 7,.1916. 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Cuming. 
CHANDRA KANTA BHATTACHARJYA 
AND OTHERS — PLAINTIFFS—-APPELLANTS 
versus 
LAKSHAN CHANDRA CHAKRA- 

© BARTTY AND orHaxs 


—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code ‘Act V of 1908), O. XEVII, 
rv, 4, 1—Review—“Striet proof,’ meaning of—Limi- 
tation Act (IX of 1908), s, 5, Sch. I, Art. 173— Sufficient 
cause for excusing delay. 

. The expression “strict proof” in clause (b) of the- 
proviso to rule 4, Order XLVII, Civil Procedure 

Oode, means proof according to the formalities of 

law and does not refer to sufficiency of proof in 

securing a particular conviction of the judicial 

mind, It means anything which may serve directly 

or indirectly to convince a Court and which has been 

brought before the Court in legal form and in com- 

pliance with the requirements of the law of 

evidence. [p. 651, col. 2; p. 652, col. 1.) 

Abed Khondkay v, Mohendra Lal De, 29 Ind. Cas, 
282; 42 C. 880; 19 ©. W. N. 804, réferred to. 

An application for review of judgment based on 
the discovery of new evidence made more than 90 
days after the date of the decree but shortly after 
the discovery of the new evidence, which was not 
within the applicant’s knowledge and could not 
have been adduced by him when the judgment was 
passed, is not barred under the law of limitation. [p. 
652, col. 1.] 


Appeal against the order of the Subordinate 
Judge, Ist Court, Jessore, dated the 23rd 
March 1914. 

Babu Brojolal Ohakrabutiy, for the Appel- 
lants, 

Babus Sarat Chandra Roy Ohowdhury, 
Satya Chandra Sinha and Panchanan Ghose 
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(for Babu Hara Prasad Chatterjee), for the 
Respondents, 


JUDGMENT.—This appeal, preferred 
under Order XLVII, rule 7 (1), of the Code 
of Civil Procedure of 1908, against an order 
granting an application for review of 
judgment on the ground of discovery of new 
evidence, is based -on the reasons mentioned 
in clauses (b) and (c), namely, first, that the 
application was in contravention of clause 
(b) of the proviso to rule 4, and secondly, 
that the application was made after the ex- 
piration of the period of limitation presarib- 
ed therefor and without sufficient cause, 
In our opinion, there is no force in either of 
these contentions. . 


Clause (b) of the proviso to rule 4 requires 
that no application for review, on the 
ground of discovery of new matter of eyi- 
dence which the applicant alleges was not 
within his knowledge or could not be 
adduced by him when the decree or order 
was passed or made, shall be granted with- 
out strict proof of such allegation. The 
appellants contended that the requirement 
of “strict proof,’ just mentioned, has not 
been- fulfilled; their argument, in substance, 
is that the evidence does not conclusively 
prove that the new evidence, on the dis- 
covery whereof the respondents based their 
application for review, was not within their 
knowledge and could not have been adduced 
by them when the judgment under review 
was passed. This contention is, in our 
opinion, based upon a misapprehension of 
the true meaning of the expression “strict 
proof” in clause (b) of the proviso to rule 4, 
The decision in Abed Khondkar v. Mohendra 
Lal De (1) shows that “strict proof” means 
proof according to the formalities of law 
and does not refer to sufficiency of proof in 
securing a particular conviction. As Jenkins, 
C. J., observed, “proof” means either convic- 
tion ‘ot the judicial mind on a certain fact 
or the means which may help towards 
arriving at that conviction; the word “strict”? 
in connection with the term “proof” points 
to the second of these two meanings. 
Consequently “strict proof” means anything 
which may serve directly or indirectly to con- 
vince a Court and has been brought before the 
Court in legal form and in compliance with 


(1) 29 Ind. Vas, 282; 42 C. 830; 19 0. W. N. 804, 
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the requirements of the law of evidence; it 
is formality that. is prescribed and not the 
result that is described. In the case before 
us, the respondents, in support of their appli- 
cation tor review, brought forward 
witnesses to depose that they did not 
and could not have become aware of the 
existence of the new evidence till the 9th 
December 1913. No attempt was made by 
the appellants to challenge the truth of 
thist allegation by cross-examination, and 
it is not for us to indicate the class of 
questions which might have “been appro- 
priately put to the witnesses to test their 
veracity. The decision sought to be re- 
viewed was pronounced on the 23rd May 
1913. According to the respondents the 
new evidence, which forms the basis of the 
application for review, did not come to 
their knowledge till the 9th December 
1913, and the application for review was 
actually lodged in Ccurt on the 18th Decem- 
ber 1913. In these circumstances, it is 
- plain that there was strict proof of the 
_allegation that the new evidence was not 
within the knowledge of the petitioners and 


could not have been adduced by them when _ 


the decree was passed. The first objection 
conseqnently fails. 

The second objection taken is that the ap- 
plication was made after the expiration of 
the period cf limitation prescribed therefor 
and without sufficient cause. The judg- 
ment was pronounced on the 28rd May 
1913; but the decree was not signed tiil 
the 80th May 1913. The application for 
review should have been made within 90 
days from that date, that is, on or before 
the 28th August 1913. But the new evi- 
dence was not available till the 9th Decem- 
ber 1918; consequently, there was sufficient 
cause for not making the application for 
review before the expiry of the period of 
limitation prescribed therefor. The second 

` ground cannot accordingly be sustained. 

The result is that the appeal fails and is 
dismissed with costs. We assess the hear- 
ing-fee at one gold mohur. 

Appeal dismissed, 
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SINI) JUDICIAL COMMISSIONER’S 
COTRT. 
First Civiu Apesar No. 31 or 1914. 
February 11, 1916. 
Present:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 
BILAWAL AND OTHERS——DEFENDANT3— 
APPELLANTS 
VETSUS ‘ 
GIANMAL AND OTHERS—— PLAINTIFFS- 
; RESPONDENTS, 

Document, construction of—Partnership—Agreement 
of partnership defining rights of parties in lands and 
water-course, construction of—Civil Procedure Code 
(Act V of 1908), O. VI, 7. 17—Amendment of plead- 
ings, when to be allowed—~Party not acting bona fide, 
whether untitled to amendment, 

On !8th May 1889, J, a Muhammadan owning 
a water-course and lands watered thereby, entered 
into an agreement with two Hindus, B, and T, 
whereby, in consideration of the latter supplying 
money every year for cultivation purposes on 
certain terms, the former made them partners for 
ever in the lands and the water-course to the extent 
of one-third. The important clause ran as under: 
“I, J, give in writing that in Makan Bhatiani and 
Khajwi there is a Karia which takes its supply 
from Dhoro Naro. Inall the rights and interests 
of the lands within the limits of this Karia, and in 
this Karia, I take Band Tas partners with myself 
having one-third share. From this day, in this 
Karia and all the rights and interests of the land, 
one-third share of the above Hindusis and shall 
remain in force and there are two shares of mine and 
will remain as such. We become, and shall remain, 
bound and responsible with each other, according to 
the following terms.” 

On 22nd May, 1891,a second document was execut- 
ed by J and one D (another Muhammadan) in favour 
of Band T as under; —“We, J and D, give in, writing 
that there is land measuring 350 and 1,000 acres 
in our possession. In all our rights and interests of 
this land and of the Karia andin allits branches B 
and Thave one-third share by a partnership decd 
dated 13th May 1899, and they are our partners. 
Now in all the land which we have received this 
year we have made Band T third-share partners 
with ourselves. The terms of our previous deed 
shall be considered” cancelled and we have settled 
the following terms.” 


' 


The partnership continued for 20 years, and in the 
meantime Jand the two Hindus B and T died. In 
1913, the representatives of the Hindus brought tho 
present suit, seeking partition and possession ' of one- 
third share of the immoveable property included in 
the documents above recited: ' 

Held, that the documents did not effect any 
absolute transfer of the one-third share in the lands 
and the Karia to the Hindus, but created a partner- 
ship whereby the lands and the Karia became partner- 
ship property; consequently the suit, as framed, 
was not maintainable; [p. 654, col. J; p. 655, col, 1.] 

that the suit should have been one for dissolntion of 
partnership and for accounts of a dissolved partuer- 
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ship, as, the partnership not being for any definite 
term, it was open to either party to terminate it; [p. 
G54, col. 2; 655, col. 1.] - 

that amendment of the plaint could not be allowed, 
as it would change tho cause of action and help the 
plaintiffs who had not acted in good faith. [p. 655, 
cols, 1 & 2.] 


Appeal against the decision of the Ist 
class Sub-Judge, Hyderabad. 

Mr. Rupchand Bilaram, for the Appellants. 

Mr. Motiram Ramchand, for the Respond- 
ents. 


JUDGMENT.—On the 13th May 1889, 
Jamin son of Bilawal entered into an agree- 
ment with Badal and Teju, the terms of 
which are recorded in the document Exhibit 
5. The important clauses are as follows: — 
“I, Jamin, son of Bilawal, give in writing 
that in Makan Bhatiani and Khajwi there is 
a Karia which takes its supply from Dhoro 
Naro. In all the rights and interests of the 
lands within the limits of this Karia, and in 
this Karia, I take Badal and Teju as partners 
with myself having one-third share. From 
this day in this Karia and all the rights and 
interests of the lands, one-third share of 
the above-mentioned Hindus is and shall 
remain in force and there are two shares of 
mine and will remain as such. We become, 
and shall remain, bound and responsible with 
each other, according to the following terms.” 
Then follow the conditions ander which the 
Hindus were to advance whatever money was 
required for cultivation without interest; if 
they failed to pay as required, they were to be 
liable for interest at the rate of Rs. 6-4 per 
cent. per mensem. Jamin was to make all 
the arrangements for the caltivation and to 
sell the produce at Re. 1 per kharar less than 
the market-rate tothe Hindus. All advances 
were to he paid ont of the sale-proceeds and 
the net profit was to be divided, the Hindus 
getting one-third. Jamin was to be allowed 
to retain the whole produce of 10 jerebs out 
of the kharif crop and 6 jerebs out of the 
rabi crop. It was finally declared that the 
partnership would continue to remain for 
ever from generation to generation and 
would be agreed to by the heirs and executors 
of Jamin. - 


This document was engrossed ona ten 
rupee stamp paper and registered, 

On the 22nd May 1891, a second document 
was executed by Jamin and one Daud Jamo 
jn favour of Badal and Teju. This document 
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is also written ona ten rupee stamp paper. 
The essential portions are the following :— 
“We, Jamin and Daud, give in writing that 
there is land measuring 3)0 and 1,000 acres 
in our possession. In all our rights and in- 
terests of this land and of the Karia, and in 
all its branches, Bidal and Teja have one- 
third share by a partnership deed dated the 
13th May 1889, and they are our partners, 
Now in all the land which*we have received 
this year we have made Badal and Teju third- 
share partners with ourselves. The terms of 
our previous deed shall ba considered can- 
celled and we have settled the following 
terms.” Then follow the terms similar to 
those in the former deed, except that Rs. 2,000 
only were to be advanced without interest, 
all further sums bearing interest at the rate 
of 1 per cent. per mensem. The penalty for 
failure to make the required advance wag 
omitted. The partnership was again declared 
to be one that would continue in force from 
generation to generation and would be accept- 
ed by all heirs. The net produce was to be 
divided as before but of the two-thirds, Jamin 
was to get two-thirds and Daud one-third, 
The partnership continued without dispute 
for about twenty years. Meanwhile, Jamin 
died and so also Teju and Badal. In 1913 
the representatives of Teju and Badal insti- 
tuted the present suit, seeking partition and 
possession of one-third share of the immove- 
able property included in the document above 
recited. The lower Court has held that the 
suit is good inform; that plaintiffs could 
claim partition, notwithstanding that the 
contract was for ever,and gave judgment 
for partition and possession as claimed, except 
that it was ordered that at partition 16 jerebs 
should be retained for Jamin’s heirs, With 
regard to theclaim of the defendants that 
plaintiffs should still finance the cultivation 
ofthe two-thirds, the learned Judge remarks: — 
“Such a condition cannot bind the descendants 
of the parties. If it does, the defendants can 
always sue for damages and the deed itself 
provides that they are to do so in case the 
plaintiffs failed to supply funds. They can 
raise money in some other way and resover 
the loss, if any, from plaintiffs or their suc- 
cessors-in-title or transferees.” 


On behalf of appellants it is contended that 
the plaintiffs are not entitled to partition, or 
that if they are entitled, it should only be on 
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condition that the partnership generally was 
settled up 

It would be difficult to find words by which 
a partnership could be more clearly defined 
and created than those employed in the two 
documents. The parties agreed to combine 
their property, labour and capital, up to cer- 
tain defined limits and to share the profits 
between them. The Hindus were made part- 
ners in the land, while they, on their part, 
agreed to find Rs; 2,000 every year without 
interest, and any further sums that might 
be required at 12 per cent. per annum. The 
partners became the joint owners of the land 
in accordance with the ordinary rale as to 
partnership property The change of khatta 
and the entry in the Records of Rights all 
support the theory thatthe land was the 
joint property of the several partners. The 
learned Judge of the lower Court takes the 
view that the land was first transferred. and 
that the partnerslip*was created afterwards, 
so that it was never partnership property. 
But the alternatives which he presented as 
the. only possible ones were by no means 
. exhaustive. He states:— The question” is 
whether, on the above terms, the parties 
were merely partners in profitsand the land 
remained the sole property of Jamin and 
defendant No. 3. Co-owners may cultivate 
land on partnership terms, There may bea 
partnership in regard to division of profits 
and yet the land itself may not be partnership 
property. The two deeds clearly disclose 
the transfer of the land itself and alsoa 
partnership for cultivation purposes. The 
body of the deeds, however, clearly shows 
that an absolute transfer was meant.” 


The learned Judge has not realised that 
there’ might have been a transfer of the 
whole land to the partnership; this alternative 
has not been considered by him. It has not 
been shown when and how this absolute 
transfer of the one-third share to the Hindus 
took place; there is certainly no transfer of 
such an interest in either of the deeds; each 
deed is stamped asa partnership deed only. 
The lower Court disposes of the difficulty by 
saying that no written sale-deed was neces- 
sary at the date of the deeds; the deeds had 
been registered and the parties had acted 
on them for alength of time. Mr. Motiram, 
who appears for the respondents, suggests 
that there was an oral transfer of the share 
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before the execution of the partnership deed, 
making nothing more than a recital necessary. 
But it is not explained what the considera- 
tion for this transfer was, nor are the very 
clear words of the first deed, showing that the 
interest of the Hindus commenced from the 
date of the deed, accounted for. There was no 
formal transfer of any share of the land, but 
there was, we consider, a very clearly expressed 
intention that the land should become 
partnership property, and this intention 
has been acted on for about twenty years. 

As the partnership was not for any definite 
terms it was open to either party to terminate 
it. But when a party rightfully rescinds a 
contract, he must restore such benefit as he 
has received under the contract; and when 
a partner putsan end to the partnership, 
there must bean account taken of all the 
debts and liabilities, not only as between 
the partnership and third parties, but as 
between the partners themselves. As part- 
ners, the Hindus, or their representatives, 
have an equitable right that the immoveable 
property which forms one of the partnership 
assets be divided; but they are not entitled to 
have the item on the credit side only of their 
account taken into consideration; they must 
put on the other side their liability to find 
Rs, 2,000 every year foran indefinite number 
of months without interest, anda further in- 
definite sum at 12 percent. This liability, 
when capitalised, will bea very substantial 
itemon the other side of the account, and 
may possibly square itup altogether. The 
view of the lower Court, that the land,' which 
forms the main asset of the partnership and 
which constitutes the very reason of its 
existence, should be divided and the partner- 
ship terminated, and yet the contractual 
relations of the parties should remain 
alive to the extent of giving the Moham.- 
medans a right of suit for damages for 
not advancing the necessary funds 
for the cultivation, is altogether untenable, 
If the partnership is atan end, then the 
rights and liabilities of the partners inter se, 
as in an existing partnership, are at an end. 
The Hindus cannot remain undera liability 
to finance a partnership which is no longer 
in existence 


It is to be noticed that the lower Court has, 
on partition, given tothe Mohammedans 16 
jerebs of land, because they were entitled 


VOLIKAKY] 
MOTI BOULI Y. BHAGAWAN MISRI, 


to’ have the produce of 10 and 6 jerebs. at the 
two several harvests; this rough method of 
adjusting the mutual claims of partners is 
scarcely in accordance with the best tradi- 
tions of Courts of Law. 

Mr. Motiram, for the respondents, points 
out that after the death of Jamin, the Hindus 
tooka lease of the lands from the part- 
nership, ignoring the liability to finance 
the cultivation. There was no written 
lease and we do not know what were 
the terms of the lease, nor if this possibility 
was taken into consideration in settling the 
rents. Even if the respondents did obtain 
some advantage over the very youthful 
representatives of the deceased Jamin, this is 
scarcely a reason for now giving the former 
a further advantage to which they are not 
entitled, 

Mr. Motiram also draws to our attention to 
a decision of this Court in Sumar v. Amaldas 
(1), in which a similar deed of partnership 
was in question and where the Conrt held 
that partition could be claimed. But that 
case was decided on the particular facts and 
not upon a construction of the document; 
so it offers no assistance in ascertaining the 
legal relations of the parties in this case. 

The suit is altogether misconceived. The 
suit should have been one for dissolution of 
partnership or foraccountsof a dissolved part- 
nership. Though the Hindus were on the one 
hand entitled to their share of thenet partner- 
ship assets, these assets included their liability 
to fnance the concern during the continuance 
of the partnership, and it is at least possible, 
. even probable, that after the capitalised 
value of this liability has been debited against 
them in their account with the partnership, 
there will be found nothing due to them. 
There was never a transfer to the plaintiffs of 
a one-third share in theland, nor were they 
at any time entitled to claim it, 

We are asked to permit an amendment of 
the plaint so asto convert the suit into one 
for winding up the partnership; but we must 
decline todo so. Plaintiffs chose to take the 
risk of setting up an absolute right to 
one-third of the property, altogether ignor- 
ing the partnership and its obligations on 
themselves. They cannot now be allowed to 
change the cause of action and ask that 


(1) First Appeal No. 59 of 1906. 
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accounts be takenofa dissolved partnership. 
Further, we consider’ that the respondents 
have not acted in good faith, there has been 
an unjustifiable attempt to take advantage of 
less acute businessmen. The appeal is 
allowed. The suit will be dismissed with 
costs throughout. 
Appeal allowed, 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Decree No. 467 

or 1915. 
July 3, 1916. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Teunon. 
MOTI BOULI— DereNDANT No. 1 — APPRLLANT 
versus 
BHAGAWAN MISRI— PLAINTIFE— 
RESPONDENT. 

Hindu Law—Joint family fund—Money earned by 
two brothers, if constitutes joint family property— 
Appeal, second—Findings of faet unsupported by evi- 
dence, if reversible in second appeal. 

The mere fact that two brothers of a Mitakshara 
family coming to Caleutia worked as coolies and 
out of the money they so earned purchased a house, 
does not legally warrant the conclusion that the 
house was acquired out of a joint family fund, in 
the absence of any evidence that the monoy earned 
by them was ever put intoa common till or treated 
as money belonging to the two brothers representing 
a joint Hindu family. [p. 656, col. 2.7 

Appeal against the decree of the Sub- 
ordinate Judge, Hooghly, dated the 5th 
December 1914, reversing that of the Munsif, 
Howrah, dated the 30th Augnst 1913. 

FACTS of the case appear from the judg- 
ment. 


‘Babu Jadunath Kanjilal, for the Appel- 
lant.—The plaintiff in this case is the brother 
of the deceased husband of defendant No, 1. 
The plaintiff’s case is that the parties are 
governed by the Mitakshara Law and that the 
two brothers lived together and this property 
was purchased from the joint funds, The 
dwelling-house which is the property in 
dispute is not ancestral property, nor is it 
joint family property, but acquired by joint 
earnings. The parties here would be 
tenants-in-common as in a partnership. The 
doctrine of survivorship has no applica- 
tion in the present case. Vide Mayne’s Hindu 
Law, 7th Edition, p. 349. The appellant 
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ought not to be ejected. The plaintiff has 
not made ont that he lived with the son 
of his deceased brother or his widow. The 
two brothers only lived jointly. Itis a case 
where there is a mutual understanding that 
the two brothers should have joint funds and 
buy a house. 

Babus Mohendra Nath Roy and Manmotha 
Nath Roy, for the Respondent.—The husband 
of defendant died leaving a posthumous son, 
who died when he was 8 or 10 years of age. 
Under the Hindu Law, the widow or the 
mother could not inherit joint family pro- 
perty. The mother cannot sue for parti- 
tion of the joint property. There is.no sug- 
gestion or evidence that there was partition 
of the joint property. It is not a case in 
the nature of partnership. Mayne’s Hindu 
Law, section 277, page 354, 8th Edition, 
relates to preperties which are joint property. 
The birth of the son did not improve the 
case of the widow. Iltis doubtful whe- 
ther, even if the son was alive, he would be 
a co-parcener and obstruct the ‘brother’ from 
getting the property by law of survivorship. 
Flere the property was acquired with joint 
funds, The brother would inherit the property 
to the exclusion of the son. The plaintiff 
would get the whole property by survivorship 
after his nephew’s death in the absence of any 
partition between the former and the latter. 

JUDGMENT. 

Frercasr, J.—This is an appeal from the 
decision of the learned Subordinate Judge of 
Hooghly, dated the 5th December 1914, 
reversing the decision of the Munsif of 
Howrah, dated the 30tb August 1913. The 
plaintiff was the elder brother of the 
deceased husband of the defendant N». 1, 
who is the appellant before us. Appa- 
rently, the plaintif and his brother 
came to Calentta from the North-Western 
Provinces. They came here to work as 
coolies. There is nothing to suggest that, in 
that condition, they had any nucleus of the 
joint family estate. They did work and did 
save money. There is no evidence +) skow 
that that money was ever put into a com- 
mon till or treated as money belonging to 
the two brothers representing a joint Hindu 
family. All the evidence that the learned 
Judge had before him was that they worked 
as coolies and, out of the nioney they so 
earned, they purchased a house. The 
learned Judge, on that evidence, has found 
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that these two brothers bought the house out 
of a joint fund. There was no evidence 
before him on which he could make such 
a finding, The fact seems to be that the 
house is really a hut and was bought by 
these two coolies ont of the money that they 
both earned. I see no reason to suggest that 
there is evidence to support the finding of 
the learned Judge that they bought the hut 
out ofa joint fund. The husband of the 
defendant No. 1 died leaving a son, who 
apparently lived 18% years after the death 
of his father. That son has been altogether 
omitted from the plaintiff’s claim, although 
itis obvious that, if the plaintiff took by” 
survivorship, the person on whose death he 
took was not his brother but his nephew, the 
only son of the defendant No. 1. The case 
that has been suggested before us, that the 
plaintiff took to the exclusion of his nephew 
and that the father of the boy, that is, the 
plaintiff's younger brother did intend when 
he purchased this house that his only son 
should be turned out of his house into the 
street, would not commend itself to any 
person who is accustomed tothe way of the 
Hindus. It is quite clear that these two 
brothers when they purchased this hut 
never contemplated that the children and the 
widow of the one whd should die first should 
be liable to be turned out into the street. 
I think that is an impossible case on the 
facts transpiring on the record. Whether 
or notsuch a case can take place under the 
rules of the Hindu Law, it is not necessary 
for us to say. All the facts in this case are 
inconsistent with there having been a joint > 
fund. The evidence before the, learned 
Judge seems to me to be altogether insuff- 
cient, in fact, there was no evidence, on 
which he could find that the hut was bought 
out of the joint fund, and there is nothing 
to show that the brothers meant that what- 
ever they should acquire should form part 
of the joint family estate. That being so, 
I think we ought to set aside the decree 
of the learned Subordinate Judge, allow 
this appeal and restore the decree of the 
Munsif. The plaintiff must pay to the 
appellant her costs in this Court as well 
as in the lower Appellate Court. 
Teunon, J.—I agree. 


Appeal allowed, 
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ALLAHABAD HIGH COURT, 
Crimina, Revision No. 1139 or 1915. 
February 14, 1916. | 
Present: —Mr, Justice Tudball. 
RAM BHAROSE AND OTHERS — ACGUSED—- 
APPLICANTS 
versus 


_ BMPEROR—Opvosrre Parry. 

Criminal Procedure Code (Act F of 1898), s. 424— 
Appeal— Dismissal—Judgment. 

A. District Magistrate disposed of an appeal with 
the following judgment: “No one appears. I see no 
reason to interfere. I dismiss the appeal:” z 

Held, that the judgment was not in conformity 
with the law, inasmuch as it did not disclose whether 
or not the Magistrate had examined the evidence as 
it was clearly his duty to do, 


Criminal revision from an order of the 
District Magistrate, Fatehpur. aa, 

Mr. Satya Chandra Mukerji, for the Appli- 
eants. 

Mr. R. Maleomson (Assistant Government 
Advocate), for the Crown, 

JUDGMENT.—The three appellants were 
- convicted by a Magistrate of the second 
class and they appealed to the Court of the 
District Magistrate, and on the date fixed 
for the hearing of the appeal no cne appeared 
on behalf of the appellants and the Magis- 
trate wrote the following judgment: “No 
one appears. I see no reason to interfere. I 
dismiss the appeal.” This judgment is not 
in conformity with the law. It reads as if 
the appeal had been dismissed because 
nobody had appeared. It does nct disclose 
whether or not the Magistrate examined the 
evidence, as it was clearly his duty to do. 
I allow this application. I set aside the 
order of the District Magistrate and direct 
that.the record be returned to him with 
orders to re-hear the appeal and to decide it 
according to law. 

Application allowed. 





PATNA HIGH COURT. 
URIMINAL Appgat No, 34 ov 1916, 
June 12, 1916, 
Present:—Mr. Justice Atkinson and 
- Mr. Justice Jwala Prasad. 
EKNATH SAHAY AND OTHERS—ACCUSED— 
‘ APPELLANTS 
VETSUS 


_ _ EMPEROR—Opposire Parry. 
Criminal Procedure Code (Act V of 1898), s. 367— 
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Misdirection to Jury, what amounta to—Heuds of charge 
principles applicable, to preparation of —Functions 
of Judge and Jury—Cross-examination, scope of, whe- 
ther can be restricted by Court. 


Mere non direction is not necessarily misdirection: 
Those who allege misdirection must show that some- 
thing wrong was said, or that something was said 
which would make wrong that which was left to bo 
understood. Every summing up must be regarded 
in the light ofthe conduct of the trial and the ques- 
tions which have been raised by the prosecution and 
defence respectively. [p. 664, col. 2.] 


A Judge is not required under section 367, Criminal” 
Procedure Code, to write out in eatenso the chargo 
which he addresses tothe Jury, but he should set 
forth in writing the headings of his charge; and such 
headings afterwards form part of the record of the 
proceedings in the trial before him. As the term 
“heads of charge” itself implies, the Judge must 
faithfully record the lines upon which he addressed 
the Jury, both on the evidence and on the law, and the 
object of these heads of charge is to inform the 
High Court, should occasion arise, of what direction 
he gave in law to the Jury, and the nature of his 
summing up of the evidence, not only for the prosecu- 
tion but also for the defence. The headings of charge 
do not purport, nor are they intended by Statute, to be 
an exhaustive detail of every particular which the 
Judge may have addressed to the Jury. They should 
only record, in an intelligent form and with sufficient 
fullness, the points of law and the directions given by 
the Judge to the Jury. [p. 658, col. 2; p. 659, col. 1.] 


But in considering the language used, one must not 
parse the headings of charge as if it were an 
indictment. The method of expression and its form 
may be unsatisfactory, but if in substance one can 
see from the frame of the heads of charge what were 
the directions which the Judge gave to the Jury, and 
that they were right and proper, then there can be 
no ground of complaint, even though the phraseology 
and “he adopted might be open to question. [p. 649, 
col. 2. 


It is the sole function of the Judge to direct the 
Jury on all matters of law and the Jury must take 
their direction in law from the Judge. The Judge 
must present the main case for the prosecution and 
for the defence fairly for the consideration of the 
Jury. [p. 659, col. 1.] 


Panchu Das v. Emperor, 84 C. 698; 11 C. W, N. 666; 
5 Cr. L. J. 427; Fanindra Nath Banerji v, King- 
Emperor, 1 Ind, Cas. 970; 36 C. 281; 5 M. L. T. 97; 
13 C. W. N. 197; 90, L., J. 199; 9 Or. L. J. 452; 
Hooper v. Emperor, 21 Ind. Cas. 686; 14 Or. L.J. 638; 
.12 A. L. J. 149, referred to. 


A trial Judge can restrict the scope of the cross- 
examination of witnesses. [p, 658, col. 1.] 


Orintinal Appeal against the judgment of 
the Additional Sessions Judge of Patna, 
dated 20th March 1916, and convicting the 
prisoners ina case tried witha Jury under 
section 147, Indian Penal Code. 
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Messrs. Sinha and Gour Chandra Pal, for 
the Accused. 


The Government-Advocate and the Public 

Prosecutor, for the Crown. 
JUDGMENT. 

ATKINSON, J.—The five accused together 
with 33 others were jointly indicted for 
unlawful assembly, riot, murder and dacoity 
with the intention of committing hurt and 
mischief to certain Rajputs onthe 10th of 
September 1915. 18 of the 23 have been 
acquitted by the Jury who tried this case 
before Myr. Rowland, Additional Sessions 
Judge, sitting in and for the District of Patna. 
The case was heard early in the present year, 
and after a trial extending over 42 days, on 
the 20th of March 1916, the Jury brought in 
a verdict finding the 5 accused guilty of 
riot under section 147 of the Indian Penal 
Code, and of unlawful assembly under section 
826 read in conjunction with section 149. 
The trial, as I have said, was a very 
protracted one, mainly due to much un- 
necessary and immaterial cross-examination; 
and I think the Judge would have been per- 
fectly -within his rights had he limited 
and restricted the scope of the cross-examina- 
tion which was indulged in on behalf of the 
defence; and in saying this Jam fortified 
by the expression of opinion by the Jury. 
The Jury negatived the charge of murder and 
of dacoity with intent to commit hurt; and 
have merely found the five accused persons 
guilty of riot and unlawful assembly with the 
common object of causing hurt to various 
Rajputs, but particularly. towards Somar Rai, 
andof causing thedeath of one Ram Lal 
Rai. From that conviction an application is 
now made by way of petition on appeal under 
section 419 of the Criminal Code of Proce- 
dure, seeking an order for re-trial of this case 
on the ground of the misdirection in law of 
the learned Judge atthe trial, and on the 
further ground that thelearned Judge did 
not fairly put before the Jury matters 
and circumstances in support of the defence. 
It is unnecessary to do more than briefly 
refer to the facts of the case, 


Eknath Sahay is a Mukhtear of this Court 
residing at Fanwara, and it appears that he 
obtained judgment against Ram Lal Rai on 
foot of a mortgage-bond. Ram Lal Rai re- 
sided at Dhodhochak, and the 10th day of 
September 1915 was appointed as the day 
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upon which execution on foot of the decree 
was to be levied, and under which Eknath 
Sahay had become the ‘auction-purchaser of 
the property of Ram Lal Rai which was sold 
in pursuance of the decree. Two peons of the 
Court were commissioned to make the seizure, 
and deliver possession to Eknath Sahay as 
the purchaser, and. to attach all available 
moveable property of the judgment-debtor to 
satisfy the judgment-debt. From the evi- 
dence, it appears insupport of the case for 
the prosecution that Eknath Sahay, being a 
person of some legal qualifications and a man 
of about 51 years of age, organised on the 
10th day of September 1915 at the village 
of Panwara a crowd of 490 persons from 
‘amongst his retainers there, and atthe head 
of this force marched to the village of 
Dhodhochak one mile distant, and attacked 
the Rajputs who were living there, causing 
the death of Ram al Rai. The mob, 
headed by Eknath Sahay, assembled in the 
village of Dhodhochak between the hours of 2 
and 3 o’clock, aud then occurred the incidents 
which gave rise to this | prosecution, and 
wherein Ram Lal Rai lost his life and Somar 
Rai received grave and serious injuries; and 
for the part which the five accused persons 
took in the incidents of that day, the Jury 
have found them guilty. The defence is that 
the entire chargeisa false one, that there 
was no riot or unlawful assembly, and that 
none of them were members of a riotous mob 
and are not responsible for the incidents that 
took place on the 10th September. 


The petitionon appeal contains some 29 
grounds, on which it is alleged that this con- 
viction should be quashed and a new trial of 
the case directed; but of these 29 grounds 
only 15 were pressed in argument before us, 
This case was argued before us by Mr. Sinha 
and the Government Advocate with great 
ability, energy and determination and wehave 
received much assistance from the arguments 
adduced tous. The first and perhaps the 
most important ground was the alleged mis- 
direction of the learned Judge to the Jury in 
point of law. No doubt, under section 367 a 
Judge is not required to write out în eatenso 
the charge which he addresses to the Jury, but 
under the section that I have referred to 
the law requires that the Judge shall set 
forth in writing the headings of his charge 
to the Jury, and such headings afterwards 
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form part of the record of the proceedings 
in the trial before him. As the term “heads 
of charge’ itself implies, if means that 
the Judge must faithfully record the lines 
upon which he addressed the Jury, both on 
the evidence and on the law, and the object of 
these headsof charge is to inform the High 
Court, should occasion arise, of what direc- 
tion he gave in law to the Jury,and the 
nature of his summing up of the evidence 
not only for the prosecution but also for the 
defence. But the headings of charge do not 
purport, nor are they intended by Statute, to 
be an exhaustive detailof every particular 
which the Judge may have addressed to the 
Jury. It is undoubted law that it is the 
sole function of the Judge to direct the Jury 
on all matters of law, and the Jury must 
take their direction inlaw from the Judge. 
It is equally certain that the Judge must 
present the main case for the prosecution 
and for the defence fairly for the considera- 
tion of the Jury. But this does not mean 
that he must in every particular and in 
every detail address himself to every sugges- 
tion put forward by the defence. His duty 
is fairly .and candidly to point out the main 
and salient features of the case from the 
point of view of the prosecution and of the 
defence respectively. And in doing so he is 
entitled to take into consideration the speeches 
made upon both sides by the Crown and 
by the prisoner’s Counsel, in considering his 
presentation of the evidence to the Jury. 
As I have said, the function of these heads 
of charge is for the guidance and infor- 
mation of the High Court, and it is for 
the Judges on appeal, in applications similar 
to the present one, to construe the heads of 
charge as prepared by the Judge, and see 
if from such heads the Judge has fairly 
and properly directed the Jury in point of 
law, and whether he has fairly and pro- 
perly reviewed the evidence in support of 
the prosecution and of the defence. I 
admit that these headings of charge should 
record in an intelligible form and with 
sufficient fulness the points of law and the 
directions given by the Judge to the Jury, 
Panchu Das v. Emperor (1), and that the record 
should represent with accuracy the substance 
` of the charge by the Judge, Fanindra Nath 


(1) 34 C. 698; 11 0. W. N. 666; 5 Gr. L, J. 427, 
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Banerji v. King-Emperor (2). lam clearly of 
opinion that the two cases, I have referred 
to, lay down the general principle to be 
applied by Judges in preparing the heads 
of charge. But it is equally certain that one 
in considering the language used must not 
parse the headings of charge as if they 
were an indictment. The method of ez- 
pression and its form may be unsatisfactory, 
but if in substance one can see from the 
frame of the heads of charge what were 
the directions which the-learned Judge gave 
to the Jury and that they were right and 
proper, then there can be no ground of 
complaint, even though the phraseology and 
form adopted might be open to question; 
Hooper v. Emperor (8) clearly lays this 
down. What one has to see and consider 
from the words used is the direction given, 
and that it wasfair and right. Mere infor- 
mality in expression or form would not be 
sufficient to invalidate the conviction. Thus 
it is for us to construe the heads of charge 
as best we can, and considering the form 
adopted by the learned Judge in this case 
one must be “guided by the sequence of 
legal considerations which affected his mind 
as set out in the heads of charge. We 
must bring our reason and common sense 
to bear upon the consideration of the docu- 
ment, and if we satisfy ourselves from a 
close inspection and examination of the record 
set forth by the learned Judge, that he 
properly directed the Jury in point of law, 
we must decline to interfere with the verdict 
of the Jury. Now in the headings of charge 
in the present case the Judge sets out the 
charges under which the prisoners were 
arraigned and the particular sections under 
which the prosecution was brought. He 
deals in sequence with every material sec- 
tion bearing upon the main charges coupled 
with the nature of the evidence given. 
Ha keeps in sequence the section appli- 
cable to injury done to the immoveable 
property distinct and separate from the other 
sections dealing with injury done to the 
person. He draws the attention of the Jury 
to how far intention and knowledge are 
essential ingredients in the commission of 
erime. He explains the nature ofthe joint 

(2) 1 Ind. Cas. 970; 36 O. 281; 5 M. L. T.97; 183 C. 


W. N. 197;9 C. L, J. 199; 9 Cr. L, J. 402. 
(3) 21 Ind. Cas. 686; 14 Cr. L. J, 638; 12 A. L. J. 149: 
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act where more than five persons are in- 
volved in the commission of the joint wrong, 
and, taking the whole of his direction as 
embodied in the heads of charge, we are 
satisfied that he directly brought to the Jury’s 
mind every matter and legal consideration 
having regard to the evidence that was 
necessary for tbe Jury to know and to 
understand. While L fully admit that in the 
form in which he has prepared his heads of 
charge they are not as fall and as satisfactory 
as they migbt be, nevertheless, reading them 
and considering them and giving them an 
intelligent and reasonable construction, I 
have no doubt that in substance he dis- 
charged his duty to the Jury and gavethem 
a full and detailed direction in law and amply 
sufficient for them in considering the evidence 
for and against the prosecution. This 
disposes of the first and main ground in 
the argument addressed to us. 

The second objection that is taken is, that 
the Judge, in addressing the Jury as to the 
evidence or the value of the evidence of the 
two peons who were called as Court wit- 
nesses, was unfair, inasmuch as, it is 
alleged, he madea suggestion to the Jury in 
considering and weighing the evidence of 
these witnesses, that was not warranted by 
the evidence, and that thus he was unfair 
to the defence. The actual words used were 
as follows: “Are you prepared io accept that 
story, or would you consider it as more 
likely that if the peons went to the village at 
all, they left it at least as early as midday?” 
At first I was under the impression on Mr. 
Sinha’s opening of this case, that that was a 
mere suggestion by the Judge not warranted 

. by the facts, but that impression which I 
formed, rapidly dissolved when I came to 
consider and weigh the evidence of the 
two peons themselves. I think it is abund- 
antly clear on the evidence of these two 
peons, that they were merely pawns in the 
hands of Eknath Sahay, who did his bid- 
ding and took instructions from him and in 
whose house they stayed. Jt was manifestly 
clear that this suggestion which the Judge did 
make was one which might be made with 
every show of reason and with justice. 
The story told by these peons is an incre- 
dible story, and in testing the truth of the 
evidence which they gave, one cannot leave 
out of consideration the fact that these 
witnesses are in no sense disinterested par- 
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ties, but are pledged up to the hilt as 
witnesses for the defence. The suggestion 
made by the Judge was not in violation of 
the evidence but was consistent with it, and 
was obviously given to the Jury as a reason- 
able means of reconciling the conflicting cases 
of the prosecution and the defence. On this 
ground we likewise consider there is no reason 
for our intervention. ` 

The third ground alleged for challenging 
this conviction is that in reference to the 
alibi defence of prisoner No. 2, Bissessar 


Dayal. This gentleman is a law student, 27 
years of age, and a School Master at 
Bahr. He produced evidence for his defence 


on the trial that he was in attendance in 
discharging his academical duties at the 
School on September the 10th, the day that 
the outrage was committed, and that, there- 
fore, he did not take part in the unlawful 
assembly which was organised by his father. 
The Judge accurately and carefully set 
eut the evidence in support of this prisoner’s 
alibi, and the misdirection relied upon is, 
in telling the Jury that there was no appli- 
cation by the prisoner for cancelling the 
last two days of his leave, he having been 
given leave from the 6th for 6 days, in- 


asmuch as the Head -.Master stated 
that there was no register kept for 
recording rescinded leave. As I have said 


at the beginning of my judgment a Judge is 
not bound to discuss every little particular 
and detail of the defence. His duty is, and 
no more than this, to direct the Jury’s 
attention to the salient features of the case. 
The omission of the Judge in not stating that 
the Head Master stated no register was kept 
for recording rescinded leave, was entirely 
immaterial to the main matter of defence 
which the prisoner wanted submitted to the 
Jury, and I am satisfied that the Judge was 
not necessarily bound to so inform the Jury, 
and that if he did not, his omission would 
not involve such irregularity as would amount ` 
toa failure of justice. Likewise on this 
heading we think there is no ground for our 
interference. I think the Judge, in his con- 
duct towards this second prisoner, exercised 
a masterful forbearance, because had he so 
wished there was ample justification for 
saying and suggesting to the Jurythat the 
entry of his attendance in the register ou the 
10th of September was a fraudulent con- 
coction. But without making any suggestion 
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in disparage.nant of the alibi this prisoner 
gets, so far as the Judge is concərned, the 
most favourable consideration for his 
defence 

The 4th ground alleged of misdirection, 
is that the Judge kept back Exhibit 15, a 
letter written by the Head Constable to a 
superior officer on the evening of the 10th 
September, and did not contrast it with the 
contents of the first information made by the 
complainant and referred to as Exhibit 3. It 
is solemnly suggested that because the Con- 
stable, who had only come upon the scene 
about 6 o’clock, did not record in the letter 
that he wrote to his superior officer the 
incidents of looting, burning of property and 
plunder and injury to women, all matters 
referred to in the first information made 
by the complainant, that the Judge should 
have stated or told the Jury either that the 
Constable did not see anything at all, or that 
the information contained matters that were 
not true. The Constable only related what 
he saw, namely, a man lying dead, having 
been killed by a wound inflicted by a sword, 
and another man lying on the roadway 
gravely injured. In my view the learned 
Judge was quite right in not contrasting the 
letter of the Constable with the evidence 
contained in the first information. lt was 
not a documenton oath, it was nota docu- 
ment for which the complainant was in any 
way responsible, it was nothing but the 
record of what the Policeman himself saw, 
and it would be obviously improper to utilise 
that letter contrasted with the first informa- 
tion made, sither as effecting the bona fides 
of the Policeman or the justice of the com. 
plaint made by the complainant. Thus on 
this ground we see no cause for our 
intervention. 


The 5th ground that has been alleged for 
challenging this verdict is, that the Judge 
did not state tc the Jury the snobstance of 
the medical evidence in so far as it showed 
that Ram Lal Rai’s stomach was empty of 
human food, it having been proved by his 
son that he and his father had had their 
breakfast about 11 o’clock, and that thus, 
having regard to the ordinary period of 
digestion, death must have been caused at an 
hour different to that alleged by the prosecu- 
tion, coupled with the additional fact that 
when the Coustable arrived upon the scene 
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at 6, blood was seen oozing from the 
wouuds of the deceased. The Judge himself 
says that he directed the Jury’s attention to 
the medical evidence. The doctor’s deposition 
was put in evidence, the Jury had it or its 
substance before them, and even though the 
doctor was submitted for cross-examinvtion 
by the defence he was not asked a single 
question or cross-examined by the defence 
as to this alleged ground for asking us to 
intervene. The entire argument is based upon 
speculation, and we see no ground whatsoever 
for impugning this verdict on any such frivol- 
ous pretext. 


The 6th ground of misdirection that is 
alleged is, that the Judge should have pointed 
out the improbability of the casefor the 
prosecution, that Eknath sent the letter to 
the Police on the morning of September the 
10th, warning them that there was likely to 
bea disturbance and requiring their aid. 
It appears that the Government Prosecutor 
in stating the case tothe Jury said that 
Eknath wasthe author of the letter alleged 
to have been written by the peon to the Police. 
At first I thought, that if that statement was 
made and was manifestly untrue, it might 
have affected the Jury’s mind, but I am 
satisfied on reading the evidence of the peons 
that the Judge would not have been warranted 
in fact or law in making any such statement 
to the Jury as it is suggested he ought to have 
made. The bringing into existence of this 
letter was entirely the work of Eknath, 
and the peon was his willing implement 
to carry out his purpose and object, 
whatever they may have been. No doubt, he 
did not write the letter physically, but it 
was the creation of his brain, and thus there 
was no earthly reason why the Judge should 
tell the Jury that it was an improbable 
story that Eknath should have sent that 
letter to the Police on the evidence that 
was before the Court and Jury. Likewise 
we see no ground for our intervention in 
respect of this alleged misdirection. 


The 7th is the next ground of objection, 
and it is stated that the Judge should 
have drawn the attention of the Jury to 
the time when it was recorded that the 
Police received the peon’s letter at 3 p. M. on 
the 10sh of September, when it is alleged 
that the letter was sent at 6 a. M, on 
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that morning and delivered at the Police 
barrack , 7 miles away at 9 A. M. ; and that 


by reason thereof, the conduct of the 
Police was so malicious and suspicious 
as to amount to evidence of collusion 


on the part of the Police with the Rajputs 
coupled with the fact that the Police Ins- 
pector when he came to Dhodhochak to 
investigate -this outrage stayed at the ku- 
tchery of the accused’s greatest enemy. I 
see no evidence of collusion or suspicion 
on the part of the Police in carrying ont 
their investigations in this case. If charges 
of this kind are to be made against Public 
Officials, they must be made on evidence 
warranted to support them; and it is the 
merest pretence to suggest that the Police 
were involved in collusion with the Rajputs 
as to the incidents connected with this 
outrage.” There is not a shred of legal 
evidence to justify it, and, in my opinion, 
it is wholly unwarranted; nothing but a 
vain and unfounded suspicion. But probably 
the most effective answer to it is to be 
found in the petition for bail sworn by 
the accused Eknath himself, Exhibit 4, clause 
(1), wherein, while suggesting collusion, no 
attempt is made to impeach the conduct 
of the Police, and collusion is 
only alleged as against the arch-enemy 
of Ekanth, Ram Hari. In my opinion the 
Judge was perfectly right in not telling the 
Jury that they should draw the inference 
of collusion on the part of the Police for 
- the reasons stated. Therefore on this ground 
we see no cause for our interference. 

The eighth ground of misdirection alleged 
is, that the Judge should have told the 
Jury that it was unlikely that Eknath 
should injure his own property, he having 
become the purchaser of Ram Lal Ras 
house and property under the decree in 
the bond suit which he had obtained 
against him, and that, therefore, it being his 
own property, in no sense could it be said 
that eveu if he did injure it he was guilty 
within the meaning of the term “mischief” 
as defined by section “425 of the Indian 
Penal Code. However, it is not necessary 
to labour this matter, because the Jury 
have acquitted the accused of having un- 
lawfully assembled to do mischief. But 
irrespective of that I can see no mis- 
direction by the learned Judge whatsoever 
on this aspect of the case, because I 
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think he fairly and fully put before the 
Jury every matter that was necessary and 
proper in support of the defendants’ case, 
and I think it is quite impossible to support 
this contention as a ground of interference 


by us. 

Now I come to ground No. 9, which 
deals with the important “question of 
motive, and on this aspect of the case 


Mr. Sinha pressed us very strongly that 
the Judge has been guilty of great unfair- 
ness in his discussion with the Jury on the 
question of motive. On page 2 of the heads of 
charge the Judge commences to set forth 
the various contentions put forward as to the 
motive that was suggested in this case, name- 
ly, whether the motive was stronger on the 
part of the Rajputs to make a false case 
against Eknath and his party, or was stronger 
on the part of Eknath to commit the 
crime. And whereas Mr. Sinha takes no 
objection to the first part, and indeed the 
major part, of the Judge’s summary on 
the question of motive, but admits it 
is quite fair, he objects to the concluding 
passage which runs as follows: Taking 
the litigation along with the examination 
of Eknath under section 342, Criminal Pro- 
cedure Code, the Jury will consider whe- 
ther the feelings of the accused towards the 
Rajputs of Dhodhochak are friendly or 
hostile, if hostile, whether any argument 
as to what exact method would be likely to 
be taken by him in satisfying his grudge 
would bave sufficient weight to enable them to 
reject the direct evidence.” Thisis the only 
part of the Judge’s charge on the question of 
motive to which Mr. Sinha takes objection. 
The phraseology of this clause is not what 
one would have desired, itis obscure; but 
when analysed it means no more than this 
that the Judge told the Jury that specula- 
tion as to the method by which Eknath 
might give effect to his feelings to satisfy 
his grudge against the Rajputs, if he had 
any, would not be sufficient to justify them in 
the rejection of direct evidence. If that 
is the meaning of this phrase, and IJ think 
clearly itis, then surely there is no mis- 
direction whatsoever, because the Judge was 
obviously right in telling the Jury that 
speculation as to motives in a man’s mind, 
and the method by which he intends to 
put those motives into action, cannot over- 
ride the direct evidence of established facts. 
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In our view we are clearly of opinion that 
this clause ofthe Judge’s charge, which I 
have read out in extenso and which has been 
objected to so strongly by Mr. Sinha, is not 
in law any misdirection whatsoever. We 
cannot say whether the motive was stronger 
to make a false case than that Eknath 
should commit this crime. However, that 
was a matter entirely for the Jury and 
there was undoubtedly evidence to support 
the finding at which they arrived as a ques- 
tion of fact, and thus on this ground there is 
no cause for our interference. Undoubtedly 
the Jury were entitled to take into cousidera- 
tion the letter of Eknath to Somar for the 
parpose of showing the bent and tendency 
of his mind to drastic action. 

The 10th ground of misdirection that is 
alleged is that the Judge should have drawn 
the attention of the Jury to the evidence of 
Chocha Rai Guru before the Committing 
Magistrate, as to the evidence that he gave 
before him, when he omitted to state that 
he saw an assembled mob coming from 
Panwara on September the 10th with Eknath 
at its head, and that he should have sug- 
gested to the Jury that this omission on 
the part of this witness was sufficient to 
discredit the rest of his evidence. Why, 
one has to only analyse the facts to see 
the absurdity of this contention, because on 
the cross-examination of this witness when 
he is challenged upon this very matter, 
it appears he told the Police two days 
after the commission of the crime the 
fact that he had seen the assembled mob 
coming to Dhodhochak on the 10th Septem- 
ber and ready for action, and that the 
reason that he did not mention it be- 
fore the Committing Magistrate was because 
he was not asked the question. 1 think 
the Judge was not bound to refer to this 


alleged discrepancy in this witness’s 
statement, because it is quite clear from 
his cross-examination that there was no 


ground whatsoever for impeaching his 
credit in this respect, and even if the 
Judge did not draw the attention of the 
Jury to the evidence of this witness as 
given before the Committing Magistrate 
and as given subsequently in the Sessions 
Court, it would not be an omission or 
error which would involve a failure of 
justice. Therefore we see no reason for 
our intervention on this ground, 
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The llth ground on which we are asked 
to set aside this verdict is, that the 
complaint was made so tardily after the 
commission of the crime, that it was 
evidence on which the Jury might find 
that the complaint itself was not bona fide. 
And it was suggested that the Judge was 
wrong in not telling the Jury that the 
complainant took no step tò make his 
complaint to the Police till they arrived 
at the village of Dhodhochak at 6-15. 
I cannot see that there was any tardiness 
in the making of this complaint, taking 
all the cireumstances into consideration, 
the hour, the surrounding conditions, the 
condition of riot that must have existed 
during the oceurrencs and for some time 
after, and the fact that the Police barrack 
was 7 miles away, point conclusively to 
the result that there was no undue delay 
on the part of the complainant in giving 
information to the Police as to the 
incidents that had taken place. The 
moment the Police arrived on the scene, 
there and then the complaint is made 
and at 6-15 on the day of the ontrage 


‘the officers of the law are put in motion 


by the complainant. We cannot see that 
there was any delay or that the Judge 
would have been warranted in telling the 
Jury there was such delay as woull have 
impressed the complaint that wis mide 
with a false character. 

The 12h ground that is allegel is, 
that the absence of the female members 
of the complainant’s family from their 
house on the day of the outrage showed 
a premeditated design on the part of the 
Rajputs to put up a fight. I do not 
agree with this inference at all, I think 
Ram Lal knew execution and attachment 
of his property was to take place on that 
day, and that no doubt with a view of 
defeating an attachment the female members 
of his house left' with such personal 
belongings and chattels as they were 
capable of taking with them from the 
wreck, but the absence of the females 
of this household does not at all warrant 
the assumption that their absence was 
indicative of the Rajputs as aggressors. 
We see nd ground for our interference 
in this respe?*. 

The 13% gronal of, misdirection is, 
that the Judge shoull have told the Jury 
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or directed their attention to the unlikeli- 
hood of Eknath retaining 4 of the cattle 
that were stolen while disposing of all the 
rest of the booty and plunder. Ido know 
from the evidence set out in the heads 
of the Judge’s charge that he deals with 
the question of cattle, that he puts forward 
the case for the prosecution and the 
defence and he invites the Jury to ex- 
press their opinion as to whether they 
believe the evidence of the Police Inspector 
as to having found 4 heads of cattle in 
the house of Eknath, or whether they 
believed the evidence of the Tikkadar. I 
think that was quite a proper direction 
and the Judge sufficiently reviewed the 
case to enable the Jury to come to a 
right conclusion. 

The 14th ground of misdirection that 
is alleged is, that the Judge should have 
directed the Jury’s attention to the 
evidence of the Court witness No. 3, as 
to the ownership of the cattle. I have no 
doubt that this witness’s evidence was 
fully relied upon by the learned Vakil on be- 
half of the defence, that all that could 
have been suggested in support of this 
witness’s evidence was said, so far as it 
was calculated to support the defendants’ 
case. But this witness appears to me 
wholly unworthy of credit. He is really 
a defence witness and in no sense a dis- 
interested witness, and appears himself to 
have taken part as one of the mob in 
the incidents of that day. However, I 
think the Judge was in no sense bound 
to have directed the Jury’s special atten- 
tion to this witness’s evidence, he having 
fully and carefully dealt with the salient 
and outstanding features of the general 
defence made for the prisoners in this 
aspect of the case. As to this and the 
previous groiind the prisoners are in no 
way affected or prejudiced, because they 
have been acquitted of both charges in 
respect of which the facts alleged in this 
and the previous ground are applicable. 
Therefore on this ground also we see no 
ground for our interference. 

The 15th and last ground that is 
suggested of misdirection is, that the 
Judge did not call the attention of the 
Jury to the respective dates when the 
witnesses were examined by the Police, 
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Betweefi midday on the 11th of September 
and 17th of September there were no less 
than 21 witnesses examined, who made 
statements to the Police as to what they had 
seen taking place in reference to the outrage 
that occurred upon the 10th of September. 19 
of the 21 were eye-witnesses to the occurrence 
itself. I think, to say that there was any 
laxity or want of care or want of expedition 
in preparing the case forthe prosecution is 
without any foundation, and the Judge would 
not have been warranted in stating any 
such fact to the Jury asis suggested, because 
in every particular the Police proceeded with 
the preparation of their case as rapidly as 
human affairs will admit under the circum- 
stances. 

The grounds alleged in 11, 12, 13 and 24 
of the grounds set forth in the notice to 
appeal have been abandoned. I desire to 
quote the following passage from Lord 
Alverstone’s judgment in the King against 
Stodhart, Second ‚Criminal Appeal, page 256, 
where be says, “mere non-direction is not 
necessarily misdirection. Those who allege 
misdirection must show that something 
wrong was said, or that something 
was said which would make wrong that 
which was left to be understood, Every 
summing up must be regarded in the light 
of the conduct of the trial and the questions 
which have been raised by the prosecution 
and defence respectively.” Judging by the 
test there laid down and from the general 
principles established by the. innumerable 
cases that have been referred to, more 
especially by the dictum of Lord Halsbury 
as reported in Bal Gangadhar Tilak v. 
Queen-Empress (4) and Queen-Empress v. 
Nimchand Mookerjee (5), we are clearly 
of opinion that in this case there has been 
no misdirection by the learned Judge 
on any of the grounds suggested in the 
petition of appeal, nor has the Judge 
refrained from putting fairly and honestly 
before the Jury the salient and prominent 
features of the case for the defence. I think 
it would be more desirable, in cases involving 
such gravity as the present one, that they 
should be tried by the Senior Judge in the 
District and not delegated to some Junior 


(4) 22 B. 528 ab p, 532 (P. CO); 25 L A, 1. 
(5) 20 W, R. 41, 
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Additicnal Judge, who may not have the 
same extensive experience of criminal law and 
criminal trials as the Senior Judge. But we 
desire to add that no reflection of any 
kind can be made upon the learned ‘Judge 
who tried this case nor upon the Jury. 

It remains to consider the propriety of the 
sentences which the learned Judge has 
thought fit to impose upon these five prison- 
ers. In my judgment a man of the 
type of Eknath Sahay isa living and evil 
danger to any community. He has been 
sentenced to transportation for life and he 
has been fined a sum of Rs. 3,C00 for causing 
grievous hurt to Ram Lal. Having regard 
to his age and also to the fact that 
it was not his hand that caused the death 
of Ram Lal we think the sentence is some- 
what heavy. We shall, therefore, reduce in 
his case the punishment to one of transporta- 
tion for 10 years and the fine of Rs. 3,000 
will stand, As to his son Bissesser, the 2ni 
prisoner, he has been awarded transportation 
for seven years and a fine of Rs. 1,000. In 
his case we shall moderate the sentence to 
one of five years’ rigorous imprisonment 
and the fine will stand. Ram Lal Goala is 
the 8rd prisoner. His was the hand and by 
his deed Ram Lal’s life was taken, because it 
is established that he was seen giving a 
blow which of itself was sufficient to cause 
death. He has been sentenced to transporta- 
tion for life. There will be no change in the 
punishment awarded to him, Amrit Goala 
has been awarded transportation for life. 
He appears to have held down Ram Lal 
while the other man, the 3rd prisoner, struck 
him, a cowardly and shameful crime and, in 
my opinion, just as bad as the crime of the 
man who inflicted the blow which caused 
death, Therefore in his case there will be 
no change in the punishment awarded. 
Basudeo Goala, the 5th prisoner, appears 
only to have given one blow to Soma Rai. 
Fortunately his life was not taken, and he is 
still a living man. The crime was a dangerous 
cne. We shall alter his sentence to one of 5 
years’ rigorous imprisonment. 


JWALA Prasan, J.~ Iconctr with my learned 
brother that it has’ not been shown that 
there was any misdirection in point of law, 
or that the case forthe defence was not 
fairly and properly put to the Jury. A 
careful seruliny of the Leads of the charge 


recorded under section 367 of the Code of 
Criminal Procedure will hardly fail to 
impress one that the learned Sessions Judge 
has explained to the Jury the law applicable 
to the facts of the case, and has drawn the 
attention of the Jury to all the salient facts 
raised in the defence of the appellants. 

We have given our best consideration 
to the arguments so ably advanced on both 
sides in this case and also to the evidence 
that has been brought to our notice in the 
course of the arguments. Itis needless for 
me to repeat the reasons given by my learned 
brother to dispose of, seriatim, the various 
objections raised by the learned Counsel for 
the appellant. It is sufficient to say that 
it has not been shown that the verdict of 
the Jury was obtained on account of any 
misdirection by the Judge, or on account 
of their nct having fully and sufficiently 
appreciated the law or the factsin this 
ease, It is impossible to hold that ihe 
accused were in any way prejudiced, or that 
there has been a failure of justice in this 
case. 

Ialso agree with my learned brother in 
the modification of the sentences passed upon 
some of the appellants. 

Appeals dismissed; 
Sentences reduced in some cases, 


CALCUTTA HIGH COURT. 
Criminal Rererence No. 697 or 1910. 
July 13, 1910. 
Present:—Mr. Justice Harrington and 
Mr. Justice Teunon. 
MANINDRO NATH MITTER— 
Accusrs—PE7ITIONER 
versus 


BENGAL NAGPUR RAILWAY Co,— 
OPPOSITE Party. 

Railways Act (IX of 1890), ss. 68, 112, offence under, 
essence of~ Knowledge of breach of Railway rules, 
if evidence of intent to cheat—Rules, posting of, on 
Stations - Presumption of knowledge. 

The fact that a passenger is travelling by a 
Railway train and, on being called upon, produces a 
ticket bearing date of a previous day throwing 
away another in his possession, cannot lead to an 
inference of dishonest intention so as to justify a 
conviction under section 112 of the Railways Act, 
the essence of the offence under that section being 
an ineng to defraud the Railway Company. [p. t67, 
col. 1.) 
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“In the absence of any evidence from which it 
can be clearly inferred that a passenger knows 
that the ticket he is holding has been used before, 
an intention on his part to cheat the Railway Com- 
pany cannot be inferred from the mere fact that 
the passenger is aware that heis committing a 
breach of the Railways Act or rules framed there- 
under, [p. 366, col 2.] 

Where there is nothing on a ticket intimating to 
its holder that, under the Railway rules, it is only 
available for a particular train or on a particular day, 
his knowledge of the Railway rules cannot be 
inferred from the fact that the rules have been posted 
on the Railway Stations? unless and until it is 
proved that the attention of the particular traveller 
was drawn to them. [p. 667, col. 1.] 


Babu Birendra Chandra Das (for 
Jadu Nath Kanjilal), for the Petitioner. 


Babu Manmatha Nath Mukerjee, 
Opposite Party. 


JUDGMENT.—This was a Rule calling 
upon the District Magistrate to show cause 
why the conviction and sentence passed 
upon the petitioner should not be set aside, 
on the ground that the facts found did 
not disclose the commission of any offence 
under section 112 of the Railways Act (Act 
IX-of 1890). 


Section 112 of the Act makes it an offenc® 
in any person to enter a railway carriage 
in contravention of section 68 of the Act 
with intent to defraud a Railway administra- 
tion and section 68 provides that no person 
shall, without the permission of a Railway 
servant, enter any carriage on a Railway 
for the purpose of travelling therein as a 
passenger unless he has with him a proper 
pass or ticket. 

In the present case the petitioner was 
travelling on the 8rd May by a railway train, 
and when called upon to produce his ticket 
by a ticket checker he produced a ticket 
dated the 2nd of May. Now, it appears that 
though the ticket contained nothing on the 
face of it to show that this was the case, 
yet the rules of the Railway Company are 
that a ticket is only available for the parti- 
cular railway journey for which it is 
issued and ifa person is, unable to travel, 
by the train by which he intended to travel 
then he ought to go back to the Station 
Master fora refund of the money he paid 
for the ticket. When he was called upon to 
produce his ticket, it is alleged, and found 
as a fact, that he had in his possession 
another ticket, similar to the ticket he 
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produted, which he threw away; and when 
it was explained to him that this ticket 
was not available on that day, ho offered to 
pay the fare. Now, the question is whether 
these facts justify a conviction for.a breach 
of. the provisions of section 112 of the 
Railways Act, bearing in mind that the 
essence of an cffence under that section 
consists of an intent to defraud the Railway 
Company. ` i 

The learned Vakil who has shown cause 
against this Rule has argued that. the pos- 
session of another ticket and the throwing 
it away indicate that the petitioner was 
dishonest. Wae do not think that that can be 
fairly inferred from the circumstances. The 
petitioner might have known that: he. was 
commitiing a breach of the Railways Act 
or rather of the rules regulating the Rail- 
way, but we think that until there is evidence 
from which it could be clearly inferred that 
he knew that the ticket had ‘been used 
before, it is very difficult to say that there 
is anything from which an intention to 
cheat the Railway Company could’ be in. 
ferred. In this particular case there is no 
evidence to show that the ticket was issued 
to any other person than the petitioner and 
there is no evidence that the ticket in 
question bad been used before, ‘The in- 
ference, therefore, is that the ticket proper- 
Jy represents a fare which had been paid 
and for which the holder of the ticket is 
entitled to travel by the intended train. 
Even supposing that a breach ofthe rules 
was committed and the man knew ‘that he 
ought not to have travelled on the 3rd, we 
think it is very difficult to say that he 
intended to cheat the Railway Company as 
long ashe held’a ticket which represented 
the fare paid. He chose to avail himself 
of the ticket on a wrong day instead of 
going direct to the Station Master for a 
refund of the money or fora ticket in 
return—but in that state of facts he would 
have had, we think, consideration for the 
money paid and the Railway Company would 
have received the price of that journey, namely, 
the cost of the ticket. 


With reference to the main ‘knowledge 
of the Railaay rules, it is strenuonsly 
argued that the ticket was not available 
on the following day; but it is to be ob- 
served that though these rules are, said to 


Vol. XXXV] 
RATANA PADAYCHI, In re. ` 


be posted upon the Railway Stations, there 
is nothing to show that the attention of 
this particular traveller was ever drawn to 
“them and itis a very strong circumstance, 
we think, that when this ticket is looked 
at,-there is nothing on the face of it or 
on its back which would intimate to the 
holder of the ticket that it was only avail- 
able for a particular train and wa think 
that, in the absence of any such intimation, 
ib was quite possible for the man to think 
that it was genuinely usable for another 
train on the dayon which theticket was issued 
and perhaps fora train on the day follow- 
ing. The essence of the offence to defrand 
the Railway Company has not been proved 
in this case. 

For these reasons we think that the 
conviction and sentence of the petitioner 
cannot stand. 

We, therefore, set aside the conviction and 
sentence and acquit him. 


The fine, if paid, must be refunded to the 
petitioner. 
Conviction quashed. 


. i 


MADRAS HIGH COURT. 
Criminat Revision Case No. 22 or 1916. 
(Criminar Reviston Petition No, 19 
or 1916.) 

March 381, 1916. 
Present:—Mr. Justice Seshagiri Aiyar. 
Inre RATHNA PADAYACHI — 


lst ACGUsED— PETI TONER. 
Criminal Procedure Code (Act Vof 1898), s. 199 ~ 
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“In his absence’, meaning of—HEnticing married 
woman from father’s control—Right of father to com- 
plain, when husband stands by-—~Penal Code (Act XLT - 
of 1860), ss. 498, 499. 

The words “in his absence” in section 199 of the 
Code of Criminal Procedure, refer to the original 
entrustment and not tothe time of the complaint, 
and the restriction is not intended to afford immunity 
to anoffender but to prevent a person unconnected 
with the woman from giving publicity to a matter 
which neither the husband nor the guardian is willing 
to agitate. [p. 665, col. 1.] > 

The object of the law is not so much to afford 
protection to the husband or the guardian, as to 
inflict punishment on those who interfere with the 
sacred relation of marriage. [p. 668, col, 1,] 

Where, therefore, the wife was not under the care 
of her husband at the time when the accused enticed 
her away and the husband, learning of the elopement, 
went away and the complaint was filed by the father, 
without consulting the husband, the latter not being 
anxious to complain: ; 

Held, that the fact that the husband stood by, did 
not prevent the temporary guardian from preferring 
the complaint. [p. 663, col. 1.] 


Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the Stationary 2nd class Magistrate, 
Chidambaram, framing acharge against the 
petitioner under section 498, Indian Penal 
Code, in Calendar Case No, 383 of 1915 on 
his file. 


_ Messrs. E. R. Osborne and P. R. Narayana- 
sawmy Atyar, for the Petitioner. 

Mr. P. R. Grant, for the Public Prosecutor, 
for the Crown. : 


ORDER.—The father is the complainant 
inthe case. The facts deposed to by the 
father of the girl are these: while his 
danghter was living with him, the accused 
enticed her away on the 20th of July, 1915, 
that the husband was aware of it, that he 
came in search of his wife but went away on 
learning of the elopement and that this 
complaint was filed without consulting the 
husband. In another place, his deposition 
implies that the husband was not anxious to 
complain. 


On these facts, which have been spoken 
to by the other witnesses, ac’ arge under 
section 498 of the Indian Penal Code was 
framed. 

Mr. Osborne asks this Court to cancel 
the charge. His chief argument is that as 
the husbind has not chosen to complain, it 
is not competent to the father to institnte 
proceedings. `The learned Counsel lays 
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stress on the words “in his absence”, in 
section 199 of the Code of Criminal Pro- 
cedure, and contends that it is only where 
the husband has authorised, either express- 
ly or impliedly, the filing of the complaint, 
that the Courts can take cognizance. Iam 
unable to accede to this argument. My read- 
ing of the section is this: “No Court shall 
take cognizance of an offence under section 
497 or section 498 of the Indian Penal 
Code, except upon a complaint made by 
the husband of the woman (who had care 
of such woman) or, in his absence, by some 
person who had care of such woman on his 
behalf.” Iam prepared to concede that if 
the wife was under the care of her husband 
ab the time of the offence, and the husband 
does not want that proceedings should be 
instituted, it is not open to a person, whether 
he be the father or the brother, to institute 
a complaint. But where at the time of the 
offence, the wife was left under the care 
of another, the fact that the husband stands 
by will not prevent the temporary guardian 
from preferring the complaint. The words 
“in his absence” refer to the original 
entrustment and not to the time of the 
complaint. 


Mr. Osborne contends that the object 
of the Legislature is to protect marital 
rights, and that, if the husband is unwilling 
to prosecute, it is not open to others to 
interfere. It is trne the law is designed 
to protect the rights of the husband; but 
that is not its sole aim. The violation of 
the rights of guardianship is also entitled to 
its protection. I am further of opinion that 
the object of the law is not so much to afford 
protection to the husband or the guardian, 


as to inflict punishment on those who 
interfere with the sacred relation of 
marriage. 


The restriction in section 199 is not 
intended to afford immunity to the offender, 
but to preventa person unconnected with 
the woman from giving publicity to a matter 
which neither the hosband nor the guardian 
is willing to agitate. 

The learned Counsel admits that he is 
unable to quote any authority for the posi- 
tion taken up by him, nor have I been 
able to come across any decision wbich has 
considered this point. Nonetheless, I {feel 
no doubt that the construction sought to 
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be placefl on the section by the petitioner is 
not right. : ` 
I dismiss the petition. 
Petition dismissed. 


Vv. R.P. 


SIND JUDICIAL COMMISSIONER'IS 
COURT. 
CURIMINAL Revision APPLICATION No, 119 
or 1915. 
November 23, 1915. 
Present: —Mr. Pratt, J. O., and . 
Mr. Crouch, A. J. O. 
MITHO wd. RASHID AND OTHERS— 
APPLICANTS 
versus 
EMPEROR— Opponent, 

Forest Act (VII of 1878), ss. 41 (b), 42—Rule 4, 
framed by Government of Bombay under’ s. 41 
(b)—Ultra vires—Interpretation of Statutes—Laws 
curtailing common law rights or imposing new obliga- 
tions—Doudtful expression, effect of. 

Rule 4 of the Rules for Sind framed by the 
Government of Bombay under section 41 (b) of the 
Forest Act, prohibiting the moving of timber from 
private land without a certificate from the holder or 
manager of such land, is ultra vires; consequently a 
conviction fora breach thereof, under section 42 of 
the Act, is illegal. [p. 669, col. 2.] 

Where the words of a Statute leave the intention 
of the Legislature in doubt, the Courts will lean 
against the construction which imposes a burden 
on the subject. A law which interferes with 
common law rights or imposes fresh obligations must 
not operate through implication, but should be 
expressed in clear and unambiguous language. [p. 669, 
col, 2.] 

Application for revision against the order 
of the lst class Magistrate, Kotri. 

Mr. Kimatrat Bhojraj, for the Applicants. 

Mr. H. Raymond (Public Prosecutor for 


Sind), for the Crown. 


JUDGMENT.—The four accused were 
moving eleven camel-loads of-firewood which 
had been lopped on the lands of Seth 
Vishindas, when they were arrested by a 
Forest Officer at a place within 3 or 4 miles 
of two Reserved Forests. 

The first class Magistrate, Kotri, has 
convicted and fined them under section 42 
of the Indian Forest Act, 1872. 

Section 42 of the Forest Act merely gives 
power to impose penalties for breach of rules 
made under section 41, 
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The Magistrate has not referred to any | 


such rule, but the Public Prosecutor 
attempts to support the conviction under the 
rules made for Sind under section 41 (b) 
of the Act and printed at pages 281 and 
282 of Bombay Rules and Orders, Vol. I. 

Now of the six rules for Sind, rules 3 
and 5 refer to firewood brought for sale in 

- specified cities and do not apply. 

Rule 3 refers to the produce of Reserved 
or Protected Forests and is, therefore, equally 
inapplicable. 

Rule 4 deals with the moving of timber 
(which term includes firewood) in quantities 
sufficient to make a cart-load or camel-load 
from land not included in Reserved or Pro- 
tected Forests. It, therefore, applies to the 
present case, It prohibits such moving 
from:— 

a) Private land without a certificate from 
the holder or manager of such land or from 

(b) Government waste land, without a 
certificate from the Tapadar. 

Under this rule the accused should have 
been provided with a certificate from Seth 
Vishindas or his manager. 

Rule 6 is merely a corollary to the pre- 
vious rules and requires ithe 
certificates to be produced on demand. 

But there is an addendum to rule 6 
made by a subsequent notification which 
gives the Conservator of Forests power to 
authorize the owner of timber, ete., or his 
manager to issue passes, for the moving of 
such timber, etc., and generally regulates 

“the procedure governing the issue of such 
passes. 

It ig difficult to understand why this 
addendum is attached to rule 6. It has 
no connection with rule 6 at allandseems 
to have been intended to be an addendum 
to rule 2. The object was probably to 
enable contractors to issue passes for the 
removal of timber felled in Government 
Forests. At any rate the addendum does 
not in any way affect rule 4, for rule 4 
- contemplates a certificate of the owner of 
the land while’ the addendum refers to a 
pass by. the owner of the timber. 

The case, therefore, depends solely on rule 
4. Is that rule a good rule and did the 
accused commit an offence in moving timber 
from Seth Vishindas’s land without his 
certificate? i 5 
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We agree with the contention} of the 
applicants that rule 4 is wléra vires. Section 
41 (b) empowers the Local Government to 
make a rule prohibiting the moving of 
timber either i 

(a) without a° pass from an officer daly 
authorized, or 

(b) otherwise than in 
the conditions of such pass. 

Now (b) may be left out of consideration 
for it does not come into operation till the 
pass is issued, ù 

But (u) requires as a condition “a pass 
from an officer duly authorized.” Rule 4 
imposes the condition of a certificate from 
the holder or manager of the land. A 
certificate is nota pass—for a pass implies 
a license to pass or move, and rule 6 ap- 
pears to distinguish passes and certificates. 
Again, even if it be conceded that- the © 
certificate is intended to be equivalent to a 
pass, there is this further difficulty that 
the landholder or manager is nowhere 
authorized to issue passes. Therefore, while 
the section requires a pass by a person 
authorized, the rule under that section re- 
quires the certificate of a person not autho- 
rized. 16 is argued that the rule itself 
implies an authority to every holder or 
manager of land to issue passes or certi- 
ficates. We doubt if that was the intention 
and when in doubt we must lean against 
the construction which imposes a burthen 
on the subject. A law which interferes with 
common law rights or imposes fresh obliga- 
tions must not operate through implication. 
It should be expressed in clear and un- 
ambiguous language. We consider that rule 
4 of the said rules under section 41 of the 
Forest Act is ultra vires. 

We, therefore, reverse the convictions and 
order the fines, if paid, to be refunded. 


accordance with 


Convictions reversed. 
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SIND JUDICIAL COMMISSIONER’S 
COURT, À 
CRIMINAL Revision ÅPPLICATION NO, 33 
or 1916. 
April 13, 1916. 
Present: — Mr. Pratt, J. C., and 
Mr. Hayward, A. J. G. 
UDHASING TAHILSING ANp OTHERS — 
APPLICANTS 
versus 


EMPEROR— Opponent. 

“Penal Code’ (Act XLV of 1860), ss. 107, 120B— 
Criminal Law Amendment Act (VHI of 1913), s. 3— 
Abetment by conspiracy— Option of prosecution to proceed 
under s. 107, or s, 120B—“Where no eupress pro- 
vision has been made for the punishment of such a 
conspiracy,” meaning of. 

Where an offence is committed in conspiracy, it is 
optional for the prosecution to proceed either under 
section 107, Penal Code, for abetment of the 
offence by conspiracy, or under section 120B of the 
said Code as amended by the Criminal Law Amend- 
ment Act, 1913, for the conspiracy asa substantive 
offence. [p. 670, col. 2.] 

The words “where no express provision has been 
made in this Code for the punishment of such 
a conspiracy” in section 120B, do not mean 
that when there is proof of an abetment of an 
offence, the charge should be for such an abetment. 
They only include cases where there is express pro- 
vision for the punishment of the particular conspiracy 
alleged and the only such case in the Penal Code 
is that under section 121A. [p. 670, col. 2.] 

Application to revise the appellate order of 
the Sessions Judge, Sukkur, against the order 
of the Sub-Divisional Magistrate, Shikarpur. 

Mr. F. J. de Verteucl, for the Applicants. 

Mr. O. M. Lobo, (Second Assistant Public 
Prosecutor, Karachi), for the Crown. 

JUDGMENT.—This is an application for 
revision inthe case of four applicants who, 
with seven others, have been convicted by 
the Sub-Divisional Magistrate, Shikarpur, of 
an offence under section 120B of the 
Indian Penal Code. 

The conviction and sentences passed by 
the Sub-Divisional Magistrate were confirmed 
in appeal by the Sessions Judge, Sukkur. 

The case for the prosecution was that all 
these eleven accused and others had entered 
into a conspiracy to cheat the public and 
that there was evidence of particular offences 
of cheating committed by different members 
of the gang at different times. 

Mr. de Verteuil urges that as there was 
against his clients definite evidence that they 
cheated a man named Utamsing, the pro- 
secution should have proceeded against them 
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. 
under section 420, in respect of that parti- 
cular act of cheating and not generally 
under section 120B. He contends that 


` his clients have been prejudiced, because if 


the charge had been under section 420, the 
evidence adduced would have been differently 
appreciated. We do not understand why 
there should have been a different apprecia- 
tion of evidence if the charge had been under 
section 420, instead of under section 120B. 
The question under either section would have 
been whether certain acts were proved and 
the intention with which the acts were dcne. 
The conclusion on these points would have 
depended upon the credibility of the evidence. 
Similarly if a man were charged with riot, 
it would be no defence to say that he 
should have been charged for a particular 
offence of hurt committed by him in the 
course of that riot. This is not a case_in 
which the trying Magistrate has applied a 
different section in order to grasp at juris- 
diction over.an offence which he is not 
competent to try. 

The neat point raised is that the applica- 
tion of section 1205 is excluded by the 
words in the section’ “where no express 
provision has been made in this Code for 
the punishment of such a conspiracy.” 
These words do not meanthat when there is 
preof of an abetment of an offence the 
charge ‘should be for such abetment. It only 
includes cases where there is express pro- 
vision for the punishment of the particular 
‘conspiracy alleged and the only such case 
in the Code is that under section 121A, 
Indian Penal Code. It is optional for the 
prosecution to proceed for abetment of the 
offence by conspiracy under section 107 or 
for the conspiracy’ as a substantive offence 
under section 120B. This is inaccord with 
the law in England. = 


Lastly, it is urged that there is no evidence 
to support the conviction. But the general 
conspiracy to cheat has been proved not 
only by the particular instance of cheating 
in which accused were concerned, but by the 
fact that aceused were associated with other 
members in the gang against whom other 
acts of cheating have been proved and fur- ° 
ther by the similarity of the methods em- 
ployed in no less than a dozen different cases. 

We see no reason to interfere with the 
sentences. The Sessions Judge has dis- 
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criminated between different appellants’ and 
correctly appreciated the degree of their 
guilt, 

Application rejected. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Carminan Appear No. 183 or 1915. 
January 7, 1915. 
Present:—Mr. Pratt, J. C. 
JAGAN NATH— APPELLANT 

j VETSUS 
EMPEROR-—RESPONDENT. 

Penal Code (dct XLV of 1860), ss. 482, 486— 
Merchandise Marks Act (IV of 1889), s. 15—Using 
false trade mark —Limitation for criminal proseention 
—“ First offence’, meaning of. 

The recourse to Criminal Courts under sections 
482 and 486, Indian Penal Code, for use of false 
trade marks has been provided as a speedy remedy 
to traders who are diligent, and any prosecution 
not filed within three years from the date of the first 
offence will be barred by section 15 of the Mer- 
chandise Marks Act. [p. 671, col. 2] 

Ruppell v. Ponnusami Levan, 22 M, 438; L Weir 821, 
reforred to. 

The expression “first offence” in section 15 of 
the Merchandise Marks Act, must be construed as 
the first offence of the scrics of similar offences 
regarding the same trade mark [p. 671, col. 2.) 

Appeal against the order of the Additional 
City Magistrate, Karachi. 

Mr, T G. Elphinston, for the Appellant. 

Mr. E. Raymont, Public Prosecutor for 
Sind, for the Crown. 


JUDGMENT.--The accused has been 
convicted of offences under sections 482 
and 486, Iudian Penal Code, and sen- 


tenced to pay a fine of Rs. 200. 
The conviction relates to a trade mark 


on imitation German gold thread imported: 


by the accused in January or February 1914, 
and detained by the Customs on the 
information of the complainant, who is the 
agent of the manufacturers of Russian 
gold thread. 


The Russian trade mark is Exhibit 2 
and its essential features are, as stated in 
the complaint, two queens, one bearing 
the scale of justice and the other a 
shield and seated on a floor beneath 
which are instruments of weaving. 
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Ti is proved by the evidence of the 
Peshawar dealer, Seth Karimbux, that 
the trade mark has been used for 40 
years in gold thread imported from Russia 
and that the thread described by that 
mark has acquired a reputation in the 
Indian market. 

I agree with the Magistrate that Exhibit 
9, the trade mark on the goods imported 
by tbe accused from (Germany, is a gross 
ecunterfeit. In all tbe essentials, 2.e,, the 
two queens with the scales and shield and the 


instruments of weaving, it is identical 
with the Russian trade mark. The differ- 
ence is only in matters of detail. A floral 


design and letters have been substituted for 
a crown, and the word “Moscow” and an 
Indian god for a shield in the centre of the 
design. But these differences do not affect 
the impression produced by the trade mark 
as a whole and the impression is deceptive. 
It is reasonably calculated to cause it to be 
believed that the goods are the Russian goods. 

But although the trade mark is false 
and fraudulent, the acensed is not to be 
dealt with criminally unless the prosecu- 
tion has been filed within the time limited 
by section 15 of the Merchandise Marks 
Act, IV of 1889, 

The Alagistrate bas dealt with the 
question of limitation within one year of 
the first discovery, but has not considered 
whether the prosecution has been filed 
within three years of the first offence. 


The expression “frst offence” must be con- 
strued as the first offence of the series. 
As pointed out by the Madras High Court 
in Ruppell v. Ponnusami Tevan (1), the 
recourse to the Criminal Courts is only 
provided as a speedy remedy to traders 
who are diligent.: If the words “first 
offence” were applied to the most recent 
iustance of use of a false trade mark if 
would be open to the party aggrieved to 
stand by for years and then take action, 
and this construction would render the 
provision of law as to limitation entirely 
nugatory. 

Now I think it clear that the import of 
German imitation thread under a counterfeit 
trade mark has been going on for many 
years. The appellant’s own witness admits 


(1) 22 M. 488; 1 Weir 821, 
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that this thread has been imported for 30 
years. The evidence for the defence shows 
that accused and other merchants have 
been importing it prior to 1595. Before 
1895 the German trade mark was an 
even more exact copy than at present. 
It was Exhibit 21, displaying not only the 
queens and the instruments of weaving, but 
also the shield’ and the crown and the 
word “Moscow” in Russian letters in the 
centre of the design. The Customs objected 
to the word “Moscow” as giving a false 
description of origin and then other 
variations were made such as Exhibits 32, 
29 and 30. Mr. Raymond contends that 
these variations are different trade marks 
constituting different offences to that charged 
in the present case. But that is not so, 
for all these trade marks are in the 
essential particulars of the queens and 
instruments of weaving identical with the 
Russian trade mark, Exhibit 2, and the 
counterfeit, Exhibit 5. This label has been 
counterfeited many years ago and the 
accused has given documentary evidence of 
import under. counterfeit labels since 1898 
at least. 

I must, therefore, reverse the conviction 
and sentence. ; 

Conviction and sentence reversed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL APPEAL No, 46 or 1916, 
March 28, 1916. 

Present: — Mr. Hayward, A. J. O. 
ALLAHWARAYO—ApPELLANT 
versus 
EMPEROR— Opponent. 

Railways Act (IX of 1890)—Power of Magistrate 
to inquire about heirs of deceased Railway servant 
—Penal Code (Act XLV of 1860), s. 193— 
Conviction for perjury, legality of, where Magistrate 
not empowered to administer oath, 

There is nothing in the Indian Railways Act, 
empowering a Magistrate to make an inquiry as to 
the true heirs of a deceased Railway servant. 


A person giving false evidence on oath in such 
proceedings, cannot be legally convicted for an 
offence of perjury under section 198, Indian Penal 
Code, as the Magistrate has no authority to 
administer an oath. 
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Empress v. Chaitram, 6 A. 103, referred to. 

Appeal against the decision of the City 
Magistrate, Karachi. 

Mr. Abdul Rahman, for the Appellant. 

Mr. O. M. Lobo, Second Assistant Public 
Prosecutor, for the Crown. 

JUDGMENT.—The appellant has been 
convicted of giving false evidence in a 
proceeding before the Additional City Magis- 
trate, Karachi, under section 193, Indian 
Penal Code. 

The appellant’s Counsel, Mr. Abdul Rah- 
man, has unfortunately not appeared. But 
as the appeal involves a question of law 
the matter has been considered with the 
help of the Assistant Public Prosecutor, 
Mr. Lobo, on behalf of the Crown. 

The appellant’s false statement appears 
to have been made in proceedings held by 
the Additional City Magistrate upon an 
enquiry made as to the true heir of a 
deceased driver on the North Western Railway. 
It does not appear, however, that the 
Magistrate had any authority to hold any 
proceedings in such a matter. The proper 
course would have been to have referred 
the parties to the District Court for an 
enquiry under Regulation VIII of 1827, 
or other Special Act. There does not 
appear to be any authority for such proceed- 
ings by a Magistrate under the Railways 
Act. The Magistrate, therefore, in holding 
those proceedings was not a person authorised 
to administer an oath or affirmation in the 
exercise of powers conferred upon him by 
law within the meaning of section 4 of 
the Oaths Act, X of 1873. The appellant, 
therefore, was not legally bound by an 
oath or by an express provision of law to 
state the truth in those proceedings, within 
the meaning of section 191 of the Indian 
Penal Code. He could not, therefore, be 
legally convicted of having given false 
evidence under ‘section 193 of the Indian 
Penal Code. This is supported by a 
somewhat similar case of Empress v. 
Chattram (1). 


The conviction must, therefore, be set 


aside and the appellant acquitted and 
discharged. j 
Conviction set aside, 
(1) 6A 103. 
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CALCUTTA HIGH COURT’ 
APPEALS FROM APPRILLATE Decrees Nos. 2021 
AND 3806 or 1914. 

August 6, 1915. 
Present: —Justice Sir Asutosh Mookerjee, KT. 
and Mr. Justice Newbould. 
In S. A. No. 2021 
KRISTA CHANDRA CHOWDHURY AND 
ANOTHER—PLAI NTLEFS— APPELLANTS 
versus 
RATAN RAM PAL AND orners— 
DEFENDANTS— RESPONDENTS. 
ING. A, No. 3306 
KRISTA CHANDRA CHOWDHURY anp 
ANOTHER —DEFENDANTS — APPELLANTS 
versus 
PRASANNA CHANDRA PAL—Prartstire 
— RESPONDENT. 

Hindu Lew—Minor, guardian and manager of— 
‘Alienation of minor's property—-‘Benelit of minor's estate’, 
meaning of. 

An alienation by the manager of a Hindu infant's 
estate is justifiable not only when made owing to 
the necessities of the minor, but also when any 
benefit is caused to the estate by the alienation. 
[p. 674, col. 1.] 

The rule is applicable not only to mortgages but 
also to sales. [p, 674, col 11 

Hunoomanpersaud Panday v. Musammut Babesee 
Munraj Koonwerce, 6 M. I. A. 373 at p. 422; IBW, R. 
8l n; Sevestre 243n,; 2 Suth. P. O. J, 29; 1 Sar. P. C. 
J. 552; 19 E. R. 147, explained. 

Goorooprasad Jena v. Mudun Mohun Soor, Beng. S. 
D. A. 1856 p. 980; Mohanund Mundul v. Nafur 
Mondul, 26 C. 820; 3 C. W. N. 7%, referred to. 

But mere increase ia the immediate income of the 
minor or of his estate does not necessaril y justify the 
inference that the particular alienation is “for the 
benefit of the estate” within the meaning of the 
rule, as cases of speculative development of estates 
of minors are hardly intended tebe included within 
its scope. [p. 674, col. 2.] 

Appeal against the decrees of the Addi- 
tional District Judge, Sylhet, dated the 14th 
April 1914, affirming those of the Officiating 
Munsif, 2nd Court, Habiganj, dated the 28th 
May 1913, 

- Mr. A. Rasul and Babu Gopal 
Das, for the Appellants, 

Babus Dwarka Nath Chuckerbutiy and Kali 
Kinkar Chuckerbutty, for the Respondents, 

JUDGMENT, —This isan appeal by the 
plaintiff in a suit for recovery of possession 
of ashare of an estate on declaration of 
title by purchase. The share in dispute 
admittedly belonged originally to one 
Harendra Chandra Chakravarty, who attained 
his majority on the 21st September 1908, 
During lis minority, there’ was a scramble 
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for the acquisition of this share by two sets of 
persons, who may be called the Pals and 
the ChowdLurys. On the 19th March 1907, 
the Chowdhurys took a conveyance from the 
infant. On the 15th April 1907, the Pals 
took another conveyance of the same share 
from Sarat Chandra Chakravarty, the father 
of the infant, who was the de facto guardian 
and manager of his properties. On the 18th 
December 1909, the Chowdhurys took a se- 
cond conveyance from Harerdra with a view 
to fortify their title, which was obviously open 
to attack as based on a conveyance executed 
by an infant. On the Ist August 1912, the 
Chowdhurys commenced this action for 
declaration of title and recovery of posses- 
sion, as the Pals had, onthe 15th April 
1912, instituted a suit for rent on the 
assumption that they had acquired a valid 
title by their purchase. The Court of first 
instance made a conditional decree in favour 
of the Chowdhurys for recovery of posses- 
sion upon payment of Rs. 700 to the Pals, 
which represented the consideration paid by 
the latter to the vendor. On appeal, the 
‘District Judge has reversed this decision 
aud has dismissed the suit. He has held 
that the conveyance by the guardian of the 
infant, executed on the 15th April 1907, is 
binding upcn the latter and that there was 
consequently no subsisting title left in him 
capable of transfer to the Chowdhurys under 
the conveyance of the 18th December 1909, 
The District Judge has further found that 
as the share in dispute was infinitesimal and 
constituted an inconvenient and expensive 
property, the sale by the guardian, was the 
act ofa prudent person, On the present 
appeal the decree of the District Judge has 
been assailed, substantially on the ground 
that the sale by the guardian was not 
necessary and cannot be held operative 
against the infant merely because if was 
beneficial to him, In our opinion’, this con- 
tention cannot be sustained, 

The power of the manager of an infant 
heir was defined by the Jndicial Committee 
in the well-known case of Hunoomanpersaul 
Panday v. Musammat Babooee Munraj Koonweree 
(1). Knight Bruce, D. J. observed that the 
power of the manager for an infant heir to 


charge an estate not his own is under the 

(1) 6 M. I. A. 878 at p. 423; 18 W. R. 812; Sevestre 
253r. 2 Sath. P. C. J. 29; 1 Sar. P. C.J. 552; 19 E., R. 
147. 


ip 
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Hindu Law a limited and qualified power. It 
can only be exercised rightly in case of need or 
for the benefit of the estate. But where, in 
the particular instance, the charge is one 
that a prudent owner would make in 
order to benefit the estate, the bona fide 
lender is not affected by the precedent 
mismanagement of the estate. The actual 
pressure on the estate, the danger to be 
averted or the benefit to be conferred upon 
it inthe particular instance, is the thing 
to be regarded. It is plain that in this 
passage a distinction is drawn between a 
case of need and a case of benefit of the 
estate. The actual pressure on the estate, 
the danger to be averted, refer toa case 
of need, and the benefit to be conferred 
upon the estate in the particular instance 
is thus differentiated from the other cate- 
gory mentioned. This view has been adopt- 
ed and applied by the Indian Courts ever 
since the decision of the Judicial Committee 
was pronounced on the 26th July 1856, 
In the decision of a Full Bench of the 
Sudder Court in the case of Goorcoprasad 
Jena v. Mudden Mohan Soor (2), where the 
jadgment was pronounced on the lith 
December 1856, apparently before the deci- 
sion of the Judicial Committee reached this 
‘country, the same view was independently 
taken, and it was held that the benefit of 
the minor creating necessity was a test 
by which the legality of the transaction 
must be tried; the rule is that a party 
filling a fiduciary character, like that of a 
guardian, is authorised to perform any act 
which is manifestly for the infant’s benefit. 
JA similar view was adopted in Mohanund 
Mondul v. Nafur Mondul (3), where Maclean, 
C. J., and Banerji, J., held that a de facto 
manager of an infant’s estate has, in case 
of necessity or for the benefit of the minor, 
power to sell his property. In that case the 
Court further declined to accept the con- 
tention that the rule laid down by the 
Judicial Committee was restricted to cases 
of mortgage or other forms of partial aliena- 
tion and was not intended to apply to 
cases of sale, 


Our attention has, however, been drawn to 
a passage from the standard treatise on the 


(2) (1856) Beng. S. D. A. 980. 
(3) 26 C. 820; 3 ©. W. N, 770. 
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Law of Minors by Sir Ernesi Trevelyan, 4th 
Edition, page 154, where that learned author 
states that there is no case where the sale 
of a minor’s property has been upheld, except 
ou the ground of its being justified by the 
necessities of the minor or his estate. The 
accuracy of this statement need not be dis- 
puted. But this does not show that the 
rule is restricted in its application to cases 
of necessity alone; the absence of judicial 
authority may be due to the circumstance - 
that the point has not been regarded as 
open to serious argument. But it must be 
remembered that mere increase in the im- 
mediate income of the minor or of his estate 
does not necessarily justify the inference 
that the particular transaction is “for the 
benefit of the estate’ within the meaning 
of the rule, which could hardly have been 
intended to include cases of speculative 
development of estates of minors, Radha 
Pershad Singh v. Musammat Talook Raj Kooer 
(4), Kathur Singh v. Roop Singh (5), Ganap 
v, Subbi (6). In the casé before us there 
is no room for controversy, that the aliena- 
tion was for the, benefit of the estate and 
was such as a prudent owner of the estate 
might have made. In these circumstances 
it follows thatthe transaction was binding 
upon the estate of tbe infant and that it 
was not open to him, after he had attained 
his majority, to create a valid title by his 
conveyance in favour of the Chowdhurys on 
the 18th December 1909. i 


We bave finally been invited to make 
some provision in the decree for recovery 
of the purchase-money paid by the Chow. 
dhurys to Harendra on the 19th March 
1907. But there are two insuperable diffi- 
cultivs in the way of the appellants. In the 
first place, there was no such claim made 
against Harendra in either of the Courts 
below, and, as he is not represented in 
this Court, it would not be right to make 
a decree against him on the ground suggested. 
In the second place, the money is alleged 
to have been paid to Harendra while he 
was still an infant. If a claim were now 
put forward against Harendra for recovery 


(a 20 W. R. 38. 
5) 3 N. W. P. H. O, R. 4. 
(6) 32 B. 577; 10 Boni, L. R. 927, 
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of such sum, defences might be available 
to him which have not been investigated in 
this case. Whatever remedy the Chowdhurys 
may have against Harendra, must, con- 
sequently, be enforced in a suit properly 
framed for the purpose. 

The result is that the decree of the District 
Judge is affirmed and this appeal dismissed 
with costs. 

In view of our decision in this appeal, the 
other appeal (Second Appeal No. 3306 of 
1914) also will stand dismissed with 
costs. 

Appeals dismissed. 





PATNA HIGH COURT. 
First Civit Appzan No. 257 or 1913, 
June 22, 1916, 

Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Kingsford. 
HANUMAN RAI— DEFENDANT 1st party— 
APPELLANT 
VETSUS 
JAGDIS RAI AND OTHERS——PLAINTIFES AND 
REMAINING DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXII, r. 
7—Minor—Compromise by guardian, when binding 
on minor—Leave of Court—Arbitration, reference to, 
in pursuance of compromise, whether amounts to sanc- 
lion of convpromise--Application for leave withdrawn. 

No next friend or guardian can compromise a 
case on behalf of a minor without the leave of the 


Court PE recorded in the proceedings. [p. 676, 
col, 2. 

The action of a Court in referring a case to 
arbitration in accordance with a compromise between 
the guardian of a minor and the other parties to the 
suit is not equivalent to approving of the compromise 
on behalf of the minor. E 676, col. 2.) 

It is open to a guardian to withdraw a petition, 
asking leave to onter intoa compromise, at any 
time before leave is granted. [p. 676, col. 2.] 

Appeal from a decision of the Officiating 
Additional Sub-Judge, Darbhanga. dated 
the 20th June 1913. 

Mr. E. P. Pugh, for the Appellants. 

Babu Ganesh Dutt Singh, for the Respond- 
ents. 


JUDGMENT. 


Cuamier, O. J.—This appeal arises out of 
a suit brought by the respondent Jagdis 
Rai against his three first cousins and a 
first cousin once removed for partition of 
what was alleged to be joint family pro- 
perty. Jadgdis Rai sued by his next friend 
Musammat Lal Kuar. The first defendant 
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to the suit, Hanuman Rai, was described 


in the plaint as a -minor under the 
guardianship of his mother Musammat 
Rajrani. The plaint was filed on March 


15th, 1912. Three days later a petition 
was presented on behalf of the plaintiff in 
the suit, alleging that a sum of 
Rs. 40,000, which appears as item No. 5 in 
Schedule I attached to the plaint, lay 
buried in the house occupied by the first 
defendant. The plaintiff prayed that the 
floors-of the rooms of the house might be 
dug up and any money found there brought 
into Court. On the following day Musammat 
Raj Rani presented a petition on behalf 
of her son objecting to the plaintiffs’ 
petition that the floors should be dug up, 
and suggesting that if that petition was. 
allowed the floors of the house in the 
occupation of the plaintiff should also be 
dug up. The Court directed that the 
floors of the rooms of both parties should 
be dug up and a Pleader practising in the 
Court was appointed to supervise the 
digging up of the rooms. On March 19th 
the Pleader went to the houses of the 
parties. When he was about to have the 
floors dug up, the representatives of both 
parties asked him to stay proceedings for 
a while in order that they might enter 
into a compromise, After seme discussion 
in which the parties and their Pleaders 
took part, a document in the form of a 
petition te the Court was prepared and signed 
by all parties. It set ont that a compromise 
had been effected on the following terms, 
namely, that, in consideration of the plaint- 
iff abandoning the order for the digging 
up of the floors, defendant No. 1 would pay 
within two months Rs. 2,350 to the plaintiff 
and Rs. 2,350 to defendants Nos. 2 to 4, and 
that as regards other moveable and 
immoveable properties mentioned in the 
schedule to the plaint or other properties 
which might be added thereto by either 
party, it had been agreed that the parti- 
tion of the same should be referred to 
three arbitrators, who were named. The 
rest of the petition of compromise is not 
material for our present purpose. The 
petition after being signed was handed 
over to the Pleader Commissioner and by 
him was filed in Court on March 22nd. 
Meanwhile on March 2ist Musanvmat 
Raj Rani filed a petition in Court praying 
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for leave to enter into the compromise. 
No order was passed on that application 
for more than a year. No order could 
have been passed on ib when it was 
presented, for up to that time Musammat 
Raj Rani bad not been appointed guardian ad 
litem of defendant No.1. The record shews 
that she was not appointed guardian ad 
litem until March 29th, 1912. The plaint 
was then amended and on May Ist the 
Court réferred the partition of the property 
to the three persons named in the petition 
of compromise. Several applications were 
made by the arbitrators for further time 
for submission of their award. Ultimately 
on April 2nd, 1918, the Subordinate Judge 
requested the arbitrators to file their award 
by April 23rd, 1918, or to return the 
record without the award. On April 23rd 
the arbitrators asked for further tinie up 
to May 1¥th. Even then the award was 
not filed and ultimately the reference to 
arbitration was superseded. In the mean- 
time on April llth, 1913, the plaintiff 
applied to the Court to draw up a 
preliminary decree. The object of this 
was presumably to obtain a decree for 
payment of the two sums of Re. 2,350 
mentioned in the award. This applica- 
tion came on for hearing on May 10th, 
1918, after the case had been transferred 
to another Court. Musammat Raj Rani put in 
. a petition protesting against the compromise 
and denying that she had ever signed it 
or had understood that a compromise was 
being effected. The Subordinate Judge 
decided that she was bound by the terms 


of the compromise and he passed a decree 


. accordingly. 
ìt is quite clear that in one respect 
at all events the decree of the Sub- 
ordinate Judge cannot stand, for it 


leaves the parties to obtain partition of the 
propenties by another suit or other proceed- 
ings. If the compromise was binding upon 
defendant No. 1 and upon all other parties to 
the suit, the first Subordinate Judge was 
right in referring the case to the arbitrators 
mentioned in the agreement. But when 
they failed to act, the Subordinate Judge 
should either have appointed other 
arbitrators or have superseded the arbitra- 
tion altogether and tried the case out in 
the ordinary way. The question is whether 
the solehnama is binding on the first defend- 


oa 
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ant. “Order XXXII, rule 7, provides that 
no next friend or guardian to tbe suit 
shall, without the leave of the Court 
expressly recorded in the proceedings, enter 
Into any agreement or compromise on 
behalf of a minor with reference to the 
suit in which he comes as next friend or 
guardian. This rule differs from the 
corresponding provision, section 462, in 
the Code of 1882 in that it requires the 
leave of the Court to be expressly recorded 
an the proceedings. Under the Code of 1882 
it might perhaps have been held that 
inasmuch as the Court proceeded to refer 
the case to arbitration im pursuance of the 
compromise, it must be taken to have 
approved of the compromise on behalf of 
the minor first defendant. Section 462 of 
the Code of 1852 gave rise to many diff- 
culties and it was no doubt in order to 
get rid of tbese difficulties that words 
were added to rule 7 of Order XXXII 
requiring the leave of the Court to be 
expressly recorded in the proceedings. 
With ref2rence to the present rule, it is 
impossible to hold that the action of the 
Court in proceeding to refer the case to 
arbitration was equivalent to approving of 
the compromise on behalf of the minor. 
No express approval was accorded to the 
compromise until June 20th, 1913, but before 
that date, namely, on May 10th,1913, Musam- 
mat Raj Kani had presented her petition in 
which she declined to go on with the com- 
promise and alleged that she had heen over- 
reached in the matter. It appears to me 
that it would not be right to hold that the 
Court was entitled to force the compromise 
on Musammat Raj Rani after she had with- 
drawn her petition praying for the leave of 
the Court to enter into the compromise. It 
was open to her to withdraw the petition at 
any time before leave was granted. The 
learned Vakil for the plaintiff-respondent 
urges that Musammat Raj Rani should not 
have been allowed to withdraw her petition 
for leave under Order XXXII, rule 7, consider: 
ing that proceedings in the suit had 
continued for more than a year since the 
compromise was filed. - One answer to this 
is that no effective proceedings were taken 
during the interval and another is that it 
was the business of tlie plaintiff tosee that 
the compromise was duly sanctioned by the 
Court before he proceeded- with the snit, I 
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am not prepared to whittle away the salutary 
provisions of Order XXXII, rule 7. In my 
opinion the compromise was not binding 
on the minor, inasmuch as the leave of the 
Court had not been obtained before his guar- 
dian thought fit to withdraw her application 
for that leave. I would, therefore, allow this 
appeal, set aside the decree of the Subordinate 
Judge, and remand the case to the Court 
below to be disposed of aceording to law. 
Bub in view of the conduct of Musammat 
_ Raj Rani I would make no order as to the 
ecsts of this appeal. 
Krycsrorp, J.—I agree. 
Appeal accepted; Case remanded. 


MADRAS HIGH COURT. 
Seconp Civit APPSAL No. 1237 og 1915. 
: April 28, 1916. 

Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Coutts Trotter. 
SUNDARESA ATYAR—Derenpant No. 7 
—~A PPELLANT 
vETSUS 
KRISHNAMOORTHY ATYAR, MINOR, 
BY HIS GUARDIAN NATHSA AIYAR, 

AND OTRERS— PLAINTIFF AND DEFENDANTS 


Nos. 1 ro 6—Responnents. 

Partition—Partial partition, when allowed—Joint 
family property—Share of one co-parcener sold in 
execution—Purchaser suing for co-parcener’s share in 
item of property in possession of defendant—Suit, 
whether maintuinable. 

Fresh exceptions to the rule against partial par- 
tition should be made very sparingly and only on 
grounds of manifest convenience. [p. 678, col. 2.] 

Nanjaya Mudali v. Shawmuga Mudali, 22 Ind, Cas. 
555; 26 M. L. J. 576 at p. 581; 15 M. L. T. 186; (1914) 
M. W. N. 3856; 88 M. 684; Venkatarama v. Meera Laba, 
13 M. 275; Sripati Chinna Sanyasi Razw v. Sripati 
Suriya Razu, 5 M. 196; Iburamsa Rowthun v, Thiru- 
venkatasami Naick, 7 Ind. Cas. 559; (1910) M. W.N. 
380; 20 M. L. J. 743; 34 M. 269; 8 M. L. T. 269 (F. B.), 
referred to. 

The predecessor-in-interest of the plaintiff pur- 
chased at a Court-auction the share of one of four 
co-parceners sold in execution of a decree obtained 
by the assignee of the mortgagec of the co- 


parcener’s share. The plaintiff brought a suit 
for partition against the surviving members 
of tho joint family and was allotted the 


suit properties by the decree. In execution pro- 
ceedings he was resisted by the defendant, who 
claimed under a decree obtained by his predecessor- 
in-interest against the surviving members of the 
joint family, according to which possession of the 
suit properties was delivered to him. Plaintiff's 
application for delivery of possession having there- 
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upon been dismissed, he instituted the present suit 
to recover one-fourth share of the co-parcener under 
whom he claimed inthe items of joint family pro- 
perties in the possession of the defendant. It 
appeared that in his previous suit he had not made 
the defendant a party: 

Held, that the suit was in effect one for partial 
partition and as such was not maintainable, as the 
rights of the plaintiff himself in the share to 
which he was entitled and the rights of the other 
parties interested could best be established onco 
for all in a snit for general partition, [p. 678, col. 2.] 


Second appeal against the decree of the 
Court of the Subordinate Judge, Mayavaram, 
in Appeal Suit No. 429 of 1914, preferred 
against that of the Court of the District 


’ Maunsif, Shiyali, in Original Suit No. 97 of 


1913. 


The Advocate-General and Messrs. O. 
Krishnamachariar and A. Krishnaswamt Anyar, 
for the Appellant. 


Mr. T. Natesa Atyar, for the Plaintiff- 
Respondent, 

JUDGMENT. 

Watts, ©. J.—In this case one of four 
co-parceners mortgaged his share of the joint 
family properties in 1895. The assignee of 
the mortgagee obtained a decree in Original 
Suit No. 93 of 1101 on the file of the 
Court of the District Munsif of Shiyali 
for sale of his interest, which was pur- 
chased by one Rama Ayyar through whom 
the plaintiff claims. The plaintiff instituted 
a suit, Original Suit No. 200 of 1911 on 
the file of the Court of the District Munsif 
of Shiyali, for partition against the surviving 
members of the joint family, and was 
allotted the suit properties among others by 
the decree. When, however, he attempted to 
execute the decree for possession, he was 
resisted by the Ist defendant, who claims 
under a decree obtained by his predecessor- 
in-title in Original Suit No. 26 of 1904 
on the file of the Court of the Subnrdinate 
Judge of Kumbakonam against the surviving 
members of the joint family for specific 
performance of an agreement to sell and 
possession, which was executed in 1905 by 
delivery of the suit properties. In these 
circumstances the plaintiff’s application for 
delivery of these specific immoveable pro- 
perties was dismissed, as they were in the 


possession of third parties claiming under an 


independent title, and he was left to bring 
the present suit to establish such right to 
present possession under Order XXI rule 100 


678 
SAJIWAN MAHTO V. GULAB CHAND LAL. 


of the Code of Civil Procedure.- In this suit 
he seeks to recover the one-fourth share of 
the co-parcener under whom he claims in 
the items of joint family property now in 
the possession of the defendants, intending 
apparently to bring other suits, against the 
persons in possession of ‘other items to 
recover the co-parcener’s share in them also, 
The difficulty has arisen from the fact that 
the defendants in possession of these items 
were not made parties to the present plaintiff's 
partition suit, Original Suit No, 200 of 1911. 
Tf that had been done, the Court, following 
its ordinary practice, would have allotted 
other items to the plaintiff in respect of 
the share of theco-parcener under whom he 
claims. According to the finding of the 
Subordinate Judge, it is not shown that the 
plaintiff's next friend knew of the defend- 
ants’ rights when he filed Original Suit 
No. 200 of 1911, but he might easily have 
found out about them. In this state of 
things, the defendants have raised the objec- 
tion that the plaintiff is not entitled to 
bring a suit for partial partition. This 
objection was allowed by the District Munsif, 
but overruled by the Subordinate Judge 
purporting to act on the authority of certain 
decisions which, as was admitted at the Bar, 
do not really conclude the case. As observed 
by Bakewell, J., in Nanjaya Mudali v. 
Shanmuga Mudali (1), the rule against partial 
partition is a mere processual law. It is 
dictated by considerations of convenience and 
has not been adhered to in certain classes 
of cases in which apparently it was con- 
sidered to lead to inconvenience. In Fen- 
katarama v. Meera Labai (2) this Court, apply- 
ing the rule against partial partition, refused 
to allow the alienee from one co-parcener of a 
specific item of joint family property to sue 
the remaining co-parceners for his alienor’s 
share in that item and left him to enforce 
his rights in a general suit for partition. 


On the other hand, in Sripatt Chinna 
Sanyasi Razu v. Sripati Surya Razu 
(8) the Court had held that in the 


like circumstances the remaining co-parceners 
were entitled to sue the alienee from one 


(1) 22 Ind, Cas. 555; 26 M. L. J. 576 at p. 581;15 M, 
L. 'T. 186; (1914) M. W. N. 356; 38 M. 684. 

(2) 13 M. 275. 

(8) 5 M. 196. 
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co-paréener for partition of their shares in 
the specific item, which was in effect to allow 
others to sue for partial partition; and in 
Iburamsa Rowthan v. Thiruvenkaiasami Naick 
(4) a Fall Bench of this Court extended this 
right to the alienees of the remaining co- 
parceners. Fresh exceptions to the rule 
-against partial partition should, however, be 
made sparingly and only on grounds of 
manifest convenience. I fail to see any such 
grounds in the present case. On the con- 
trary, it seems to me that the rights of the 
plaintiff himself, in the share to which he is . 
entitled, and the rights of the other parties 
interested can best be established once for 
all in a suit for general partition and I 
would, therafore, set aside the decree of the 
Subordinate Judge, restore that of the 
District Munsif and dismiss the suit with 
costs throughout. 


Courts Trorrer, J—I agree. 
Appeal allowed ; Suit dismissed. 
V. R. P. 
(4) 7 Ind. Cas. 559; (1910) M. W. N. 380; 20 M. L. 
J. 748; 34M. 269; 8 M. L. T. 269 (F. B.). 





PATNA HIGH COURT. 
SECOND Appears Nos. 8677 anp 4117 
- or 1913. 
July 4, 1916, . 

Present:—Sir Edward Chamier, Kr., Chief 

Justice, and Mr. Justice Sharfuddin. 

SAJIWAN MAHTO AND GTHERS— 

APPELLANTS 
VETEUS 

Babu GULAB CHAND LAL AND orasres— 


RESPONDENTS, 

Bengal Tenancy Act (VIII B. O. of 1885), ss. 80, 105 
109A—Enhancement of rent, basis of assessment of —Ap- 
peal—Batiwura papers, whether evidence aguinst tenants. 

A decision, so far as it determines the amount 
of enhancement, is “a decision settling the rents”, 
within the meaning of section 109A of the Bengal 
Tenancy Act, and, therefore, no appeal lies against it. 
[p. 680, col. 1.] 

Ina suit for enhancement of rent Batwara papers 
are not evidence against the tenants. [p. 679, col. 2.] 

In settling the rate of enhancement under section 
30 (b) of the Act, the Court must have regard to the 
nature of the land on which rent isto be assessed. If 
it is up-land the prices of the up-land staple crop must 
be considered, while if it is low land the prices of 
ue gym staple crop must be considered, [p. 680 
col, 2. pr | 
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Appeal from a decision of the ‘District 
Judge, Patna, dated the 15th June 1913, 


Babu Kulwant Sahay, for the Appellants. 


Messrs. Pugh, Jayaswal and Mustafa Khan, 
for the Respondents. - 


JUDGMENT. 


Cuamrern, ©. J.—These are appeals 
against the decree of the Special Judge 
of Patna modifying . orders passed by the 
Assistant Settlement Officer of Patna. 
The respondents, who are malike of 
two Tauzi numbers, applied to the Assistant 
Settlement Officer under section 105 of 
the Bengal Tenancy Act to settle the 
rents of a large number of occupancy 
tenants most of whom are appellants in 
this Court. The respondents alleged (a) 
that the tenants held lands in excess of 
the areas for which they were paying 
rent (section 52), (b) that the rate of 
rent paid by the tenants was below the 
prevailing rate paid by oceupancy tenants 
for land of a similar description and with 
similar advantages in the same village 
[section 30 (a)] and (e) that there had 
been a rise in the average local prices 
of staple food crops during the currency 
of the present rent [section 30 (b)]. The 
Assistant Settlement Officer in an admirable 
judgment — quite a model of what a judgment 
in such a case should be—found that 
ground (b) had not been made out but 
that grounds (a) and ‘c) had been 
established. He enhanced the rent of all 
the tenants by one anna in the rupee. 


One of tbe pleas advanced by the 
tenants before. him was that they were 
tenants at fixed rates. He rejected that 
plea, As regards all the tenants but 20 
he found that the presumption allowed 
by section 50 (2) of the Bengal Tenancy 


Act did not arise, and as regards the 20 


tenants he found that the presumption had 
been rebutted by three kinds of documentary 


evidence. 


Most of the tenants 
Special Judge, urging 
tenants at fixed rates and that grounds 
(a) and (e) had not been made out. 
The maliks filed cross-appeals urging that 
the enhancement on ground (e) had been 
caleulated on a wrong basis. The Special 
Judge held that ground (a) had not been 


appealed to the 
that they were 
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established, and that the presumption in 
respect of the 20 tenants above referred 
to had been rebutted. With reference to 
ground (c) the Special Judge held that 
the enhancement haa been calculated on a 
wrong basis and that it should be 1 anna 
and 113 pies in the rupee. He allowed 
a further enhancement accordingly. 


The tenants have appealed to this Court, 
urging (1) that the Bengal Tenancy Act 
does not apply to the case at all, (2) 
that they are not occupancy tenants but 
tenants at fixed rates and (3) that if an 
enhancement is allowed, it should» be 
calculated on the basis adopted by the 
Assistant Settlement Officer. The maliks 
have filed a cross-appeal to the effect 
that a still larger enhancement should 
have been decreed. 

The frst ground was not pressed and 
may be disregarded. There is obviously 
no substance in it. 


The second ground was pressed only as 
regards the 20 tenants. The first Court 
found that the presnmption allowed by 
section 50 (2) has been rebutted by 3 
kinds of documentary evidence—one of 
which consisted of entries in Batwara 
papers. The Special Judge ruled, rightly 
as I think, that the Batwara papers were 
not evidence against the tenants, 
but he said: “I accept the statement of 
the plaintiff that he realised rent on 
first taking over the takhta at the rate 
shown in the Batwara papers, and, if 
that statement be accepted as correct, the 
fact that 32 tenants claiming to be racyats 
at fixed rates have paid since 1297 a 
very much larger rent than that shown 
in the Batwara papers is sufficient to 
rebut the presumption ; i ‘ 
. they cannot, therefore, be raryats at 
fixed rates.’ There is no such statement 
by the plaintiff on the record and it appears 
to me thatthe Special Judge, while ruling 
that the Batwara papers were inadmissible, 
has in fact made use of them as 
evidence. He did not consider at all the 
other documentary evidence on the point. 
There must, therefore, be a fresh finding 
as regards the 20 tenants, 


As regards the remaining tenants there 
is admittedly no ground for holding that 
they are fixed rate tenants, but we are 
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asked to restore the decision of the first 
Court as to the amount of enhancement 
to be decreed. The maliks contend that 
appeals by the tenants on the question of 
the enhancement to be allowed are not ad- 
missible. Alternatively they contend that 
a further enhancement should be allowed. 
It appears to me that that part of the 
Special Judge’s decision which determines 
the amount of enhancement is “a decision 
settling a rent’ within the meaning of 
section. 109A of the Bengal Tenancy Act 
and, therefore, no appeal lies against it. 
The original claim of the maliks was that 
the rents should be settled. In settling 
the rents the Courts were bound by section 
105 (4) of the Ast to have regard to the 
rules laid down in the Act for the guidance 
of the Civil Courts in increasing or reducing 
rents. They accordingly applied sections 30 
and 39 of the Act. They have, it is true, as 
will be seen later, adopted different construc- 
tions of these seztions but they have never- 
theless settled the rents. The dezision of the 
Special Judge, so far as it determines the 
amount of enhancement, is, therefore, a 
decision settling the rents and no appeal 
lies against it. The appeal of the tenants, 
except the 20 referred to above, must 
accordingly be dismissed. í 


“As there must be a fresh decision by 
the Special Judge as regards the 20 tenants 
and he may find that they were not 
tenants at fixed rates and in that event will 
have to settle their rents, it would be as 
well for us to deal with the conflicting 
views of the Courts below regarding the 
basis of enhancement under section 30 (b) 
of the Act. 


The plots in question are all “up-land”. 
Section 39 (7) provides that the Local 
Government, subject to the control of the 
Governor-General-in-Counsil, shall make 
rules for determining what are to be 
deemed staple food-crops in any local area, 
and for the guidance of officers preparing 
price-lists under that section, The rules 
now in force in this Province declare that 
in the Dinapore Sub-Division (where the 
land in question lies) the staple crops shall 
be deemed to be barley on up-land and 
rice on low land. The Assistant Settlement 
Officer assessed the enhancement by compar- 


ing the average price of barley during. 
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the deĉade 1901-1910 with the average 
price of barley during the decade 1891-190). 
The Special Judge assessed the enhancement 
by comparing the average prices of barley 
and rice together during those two decades 
(he spoke of maka; but that is probably a 
slip for barley). He adopted the same 
principle in the case of Mangroo Hajam v. 
Musammat Latifan but his decision was 
overruled on April 22nd 1915 by 
Holmwood and Walmsley, JJ., who said: 
“the idea underlying his decision appears 
to be this, that the rise in the price of 
staple-food crops diminishes the purchasing 
power of the rupee in the hands of the 
landlord and that, therefore, the law allows 
the landlord more rupees to make up for 
the diminishing value of the rupee. It is 
a kind of exchange compensation allowance. 
We have never-met with this suggestion 
before, and it does not seem to be in 
accordance with the views which have been 
taken by this Court in other cases. We 
have always understood. that the enhance- 
ment was based upon this ground that the 
raiyat can get more money for his produce 
owing to its increase in value, therefore, he 
is bound to pay more rent tothe landlord”. 
In that case the Special Judge had puta 
general enhancement on all sorts of land 
belonging to 60 different people at an 
average rate without finding out how much 
of the land was paddy or low land and 
how much of it was high land, I agree 
with Holmwood and Walmsley, JJ., that 
regard must be had to the nature of the 
land on which rent is to be assessed. If 
it is up-land the prices of the up-land staple 
crop must be considered, while if it- is low 
land the prices of the low-land staple crop 
must be ascertained. In the present case 
all the land is up-land and the calculation 
must be made with reference to the average 
prices of the up-land staple food crop, which 
in this case is barley. 


I would, therefore, allow the appeals of 


the 20 tenants (18 appear tobe in one 
case and two in the other) and remand 
their cases to the Court of the Special 


Judge for a fresh decision and I would 
direct that the costs of their appeals shall be 
costs iu the cause. I would dismiss the 
appeals of the other tenants bat I would 
make no order as to costs. The cross-appeal 
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of the maliks was not préssed’; it is dismissed 
but without costs. 
Swarruppin, J.—I agree. 


Appeal accepted in part ; Case remande?. 


SIND JUDICIAL COMMISSIONER'S 
COURT. ` 
First Civit ApegaL No. 23 or 1914, 
January 21, 1916. 
Present: —Mr. Pratt, J. C., and 
Mr. Crouch, A. J. ©. 
JIWATMAL BHUROMAL— PLAINTIFF — 
APPELLANT 


versus : 
Musammat GIANTBATI AND OTHERS— 


DEFENDAN ts— RESPONDENTS. 

Hindu Law—Alienation of widows estais by widow 
~-Reversioner, next, consent of, effect of. 

Where a Hindu widow alienates the whole widow's 
estate with the consent of the whole of the next 
reversion, the alienation is valid, irrespective of any 
consideration of necessity, as the rerersioners traas- 
fer as heirs, the estate having been accelerated by 
the widow’s disclaimer. [p. 682, col. 2; p. 693, sol. 1.2 

Nobokishore Sarma Roy v. Hari Nath Sarma Roy, 10 
©. 1102; Radha Shyam Sircar v. Joy Ram Senapati, 17 
C. 896; Behari Lal v. Madho Lal Ahir Gayawal, 19 C. 
236; 19 I. A. 30, 6 Sar. P. O. J. 88; Bajrangi Singh v. 
Manokarnika Bakhsh Singh, 80 A. 1;351. A. 1; 3 M. L. 
T. 1 (P.C.); 12 0. W. N. 74; 9 Bom. L. R. 1848; 6 C. 
L. 4, 766,5 A. L.J 1;17 M. L. J. 605, referred to. 

In all other cases, 4. e., where only part of the 
estate is alienated by her with the consent of sume 
ov all of the next reversion, or the whole estate is 
alienated with the consent of some ond not of all 
of the next reversion, the consent raises only a pre- 
sumption of the propriety of’ the alienation. Ordi- 
narily, to raise this presumption the consent of the 
whole of the next reversion is.necessary, but in 
special cases the consent of a part of the next 
reversion may suffice. [p. 683, col. !.] 

Vinayak Vithal Bhange v- Govind Venkatesh Kulkarni, 
25 B. 129; 2 Bom. L. R 820; Colle tor of Masulipatam v. 
Cavaly Venkata Navainapah, 8 M. L A. 529; 2 W. R. 
61 (P. C.); 1 Suth. P. C. J. 476; 1 Sar. P. ©. J. 829; 19 
E. R 631; Raj Lukhee Dabea v. Qoksol Chunder Chow. 
dhry, 13 M. T. A. 209 (P, O.); 12 W. R. (P. O.Y 47; 
3 B. L, R (P. C.) 57; 2 Sutb. P. C. J. 275; 2 Sar, P. 
C. J, 518; 29 E. R 529; Bajrangi Singh v. Manokarnika 
Bakhsh Singh, 30 A. 1; 35 I. A. 1 (P. C.);3 M. L. T“; 
12 0. W. N. 74; 9 Bom. L. R. 1848; 6 C. L. J. 766, 5 A. 
L. J. 1; 17 M. L. J. 60%; Jiwan Mal v. Nihalchand 
Hiranand, 1 S. L. R. 198; Abhesang Tirabhai v. Raising 
Fatesang, 16 Ind. Cas 561; t4 Bom. L. R. 692, referred 
to. 


Appeal against the decision of the Ist 
Class Sabordinite Judge, Hyderabad, 
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Mr. Wadhumal Oodharam, for the Appel- 
lant. 


Mr. Tejumal Hasomal, for Respordent 
No. 1. 

Mr. Kimatrat Bhojraj, for Respond- 
ent No. 3. 


JUDGMENT.—The plaintiff is the son of 
one brother Bhuro and defendant No. 1 
Gyanibai is the widow of the other brother, 
Teja. Gyanibai sold the house in suit, 
which she had inherited from Teja, to 
Chandiram, defendant No. 3, on the 23rd 
October 1912, for Rs, 5,000. Bhuro 
thereupon filed a suit for a declaration that 
the widow’s sale was not binding upon him, 
The suit was referred to arbitration and was 
settled by an award made on the 19th 
February 1912, under which Rs. 2,000 were 
awarded to Bhuro, Rs. 1,259 to be paid by 
the ' purchaser Chandiram and Rs. 750 by 
Gyanibii out of R3. 5,000 she had already 
received. 

Plaintiff, a minor son of Bhuro, filed this 
suit for the same declaration in his own 
favour. 


The lower Court dismissed the suit on 
various grounds, viz. that plaintiff was not 
a legitimate son of Bharo; that as a remote 
reversioner he was not entitled to sue; that he 
was bound .by the award in favour of hia 


‘father, and that Gyanibai’s sale was for 
‘necessity, 


Plaintiff appeals, but we shall not consider 
any of the questions of fact discussed in the 
judgment of tha lower Court, because-there 
are two admitted facts which seem to us to be 
a conclusive answer to plaintiff's suit. They 


‘are (1) that the house was the only immove- 


able property inherited by Gyanibai from her 
husband and, therefore, represented the 
whole widow’s estate and (2) that Bhuro was 
the only next reversioner. 


We shall now give our reasons:— 


In the first place, it is clear that plaintiff's 
suit. is misconceived, in that he seeksa 
declaration in regard to the sale by Gyanibni 
of the 23rd Ostober 1912. That sale was 
superseded by the award, under which the 
house is sold by the widow Gyanibai and the 
next reversioner Bhuro for Rs. 6,250, of 
which Gyanibai received Rs. 4250 and 
Bhuro Rs 2,000. 
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The suit must, therefore, be treated as a 
suit in respect of the transaction, evidenced 
by the award of the 19th February 1913, 
under which the house was sold by Gyanibai 
and Bhuro, 

That being so, it becomes necessary to 
state what the law is as to alienations 
by a Hindu widow with the consent of 
reversioners, 

The question has been approached on the 
basis of three different theories by the Courts 
in India. These are:—~ 


(1) That the widow’s alienation was 
validated by the reversioners’ release of 
their claim. 

(2) That the reversioners’ estate was 
accelerated by the widow's relinquishment of 
her estate. - 

(3) That the reversioners’ consent was 
evidence of the propriety of the widow’s alie- 
nation, 


The first theory presented this diffculty 
that the reversioner has only a spes succes- 
sionis and no transferable estate. (Section 
6 of the Transfer of Property Act.) The 
reversioner who consents may be barred by 
estoppel, but a more distant reversioner, 
who by subsequent events becomes the actual 
reversioner, would not be bound. For in- 
stance, if one brother-in-law consents to the 
sale, why should the sons of another brother- 
in-law be bound? The Allahabad High 
Court, in view of this difficulty, held, that 
the consent of the next reversioner did not 
bind the more remote reversioner. Ramphal 
Rai v. Tulakuari (1). This theory, therefore, 
leads to no practical result and it seems to 
have been rejected by the Privs Council in 
the case of Bajranyt Singh v. Manokarnika 
Bakhsh Singh (2). ; 

The second theory was that adopted by the 
Calcutta High Court in Nobokishore Sarma 
Roy v. Hari Nath Sarma Roy(8). But the same 
High Court pointed out in Radha Shyam 
Strear v. Joy Ram Senapati (4) that this 
theory can only be applied when the aliena- 
tion is of the whole estate, for it rests on 
the fiction that the widow has declined the 


(1) 6 A. 116; A. W. N. (1888) 248 

(2) 30 A. l; 35 I. A. 1;3 M. L. T. 1(P. GO); 120 
W. N. 74; 9 Bom. L. R. 1348; 6 O. L. J. 766; 5 A. L. J. 
1; 17 M. L. J. 605 

(3) 10 C. 1102. 

(4) 17 0. 896. 
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inherifance which, therefore, passed direct to 
the next reversion. Ifthe alienation is of a 
part of the estate there is no room’ for this 
fiction. There has been no disclaimer by 
the widow. She has succeeded to the whole 
estate and then alienates a part of it and 
as already pointed’ out, that alienation may 
not be binding on the actual reversioner, 
The theory is, therefore, only applicable when 
the alienation is of the whole widow’s estate, 
This is in accord with the language used by 
the Privy Council in Behari Lal v. Madho Lal 
Ahir Gayawal (5): “It may be accepted that, 
according to Hindu Law, a widow can accelerate 
the estate of the heir by conveying abso- 
lutely and destroying her life-estate.” 4 

The third theory is that which finds favour 
in Bombay, and the leading case is Vinayak 
Vithal Bhange v. Govind Venkatesh Kulkarni 
(6). It has the sanction of the Privy 
Council in Collector of Masulipatam v, Oavaly 
Vencata Narrainapah (7) and Raj Lukhee 
Dabea v, Gokool Chunder Chowdhry (8). 

Now, when the Privy Council reviewed all 
the Indian decisions in Bajrangi’s case (2), 
it is unfortunate, as pointed out by Mookerji, 
dJ., in Debt Prosad Chowdhry v. Golap Bhagat 
(9), that their judgment did not distinguish 
between the different theories or fictions 
on which the High Courts had proceeded. 
It is true that the Allahabad doctrine was 
rejected, but the only rule enunciated was 
in the following general terms:— Ordinarily, 
the consent of the whole body of persons 
constituting the next reversion should be 
obtained, though there may be cases in which 
special~ circumstances may render the strict . 
enforcement of this rule impossible.” 

The general rule is, however, in accordance 
with the two principles that survive from 
the Indian cases. It may be expanded as 
follows: 


(¢) Where the whole widow’s estate is 
alienated with the consent of the whole 
of the next reversion, the alienation is 
valid, as tha reversioners transfer as heirs— 
the estate having been accelerated by the 


(5) 19 C. 286; 19 I. A. 80; 6 Sar. P C. J. 88. 
(6) 25 B. 129; 2 Bom. L. R. 820. 

(7) 8M. I. A. 529; 2 W., R. 61 (P. C.); 1 Suth, P.O, 
J. 474; 1 Sar. P. C. J. 820 19 E. R 631. 6 
(8) 13 M. I. A. 209; 12 W. R. (P.C.) 47;3 B.L. R. 
(P. C.) 57; 2 Suth. P. C.J. 275; 2 Sar. P, O. J. 618; 20 

E. R. 629. 
(9) 19 Ind. Cas. 273; 40 O. 721; 17 0. W, N. 701; 17 
C. L. J. 499. 
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widow’s disclaimer. It is valid irrespective 
of any consideration of necessity. 

(ii) In all other cases, 2. e. where the 
widow transfers part of the estate with the 
consent of some or all of the next reversion, 
or the whole estate with the consent of some 
and not of all of the next reversion, the consent 
raises a presumption of the propriety of the 
alienation. To raise this presumption the 
consent of the whole of the next reversion is 
ordinarily necessary, but there may be special 
cases in which the consent of a part of the 
next reversion will suffice. 

A previous case of this Court, Jiwan Mal v. 
Nihalchand Hiranand (10), which was cited in 
argument, falls under this second rule, for it 
was there held that the consent of the only 
next reversioner was sufficient evidence of 
the propriety of the alienation; and as an 
instance of the exception, where the consent 
of a part of the next reversion is sufficient, 
reference may be made to the case of 
Abhesang Tirabhad v. Ratsang Fatesang (11). 


The present case falls under the first rule, 
for the whole widow’s estate was transferred 
with the consent of the only next rever- 
sioner. The alienation is, therefore, valid and 
binding on the plaintiff, irrespective of any 
consideration of necessity. The widow’s 
estate being relinquished, the alienation 
becomes an alienation by plaintiff's father of 
property inherited from a brother. 16 was 
not, therefore, ancestral property in which 
plaintiff had an interest. 


We accordingly confirm the decree of the 
. lower Court and dismiss this appeal with 
costs, 


Appeal dismissed. 


(10) 18. L. R. 196, 
(1)) 16 lid. Cas. 561; 14 Bom. L. R. 602. 
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ALLAHABAD HIGH COURT. 
First Civiu Appear No. 879 or 1914, 
June 6, 1916. 

Present:—Mr. Justice Piggott and 
Mr. Justice Lindsay. 
KANHAYA LAL AND orpsrs— DEFENDANTS 
— APPELLANTS 
versus 
KISHORI LAL AND OTHERS— 
PLAINTIFFS AND OTHER DerenpantTs— 


RESPONDENTS. 

Hindu Law—Widow—Compromise decree against 
widow, effect of—Alienation—Reversioners, if bound— 
— Tesi—Family se‘tlement, doctrine of. 

A decree obtained by compromise against a Hindu 
widow representing the estate of her ‘late huskand, 
effecting an alienation of a part of her estate, binds 
the veversioners if it be shown to have been made 
for such purposes as would justify a sale by a Hindu 
widow. [p. 686, col. 2.] 

The true test to apply toa transaction which is 
challenged by the reversioners as an alienation not 
binding upon them, is whether the alienee derives 
title from the holder of the limited interest or lfe- 
tenant.[p. 686, vol. 2.] 

The doctrine of family settlement cannot and ought 
not to be extended to suits in which the parties to 
the litigation nre not members of the same family. 
[p. 687, í col, 1.) 


First appeal from the decision of the 
Subordinate Judge, Aligarh, dated the 10th 


July 1914. 

Mr. Pannalal (with him Dr. ‘Tej 
Bahadur Sapru and Mr. Agarwalla), for the 
Appellants. 


Mr, Gokul Prasad (witb him Mr, O’Conor), 
for the Respondents. 


JUDGMENT.—tThis is a litigation in 
respect of two shops in the town of Hath- 
ras. There were three sets of defendants 
originally impleaded, but .we are really 
concerned only with the case as between 
the plaintiffs and the first set of defend- 
ants, namely, Kanhaiya Lal and two mem- 
bers of his family. The suit related to 
two adjoining shops which may conveniently 
be spoken of as shop No.1 and shop No. 2. 
The plaintiffs admitted that the defendants 
of the first party were in actual occu- 
pation of the shops, but alleged them to 
be in occupation of both shops as tenants. 
With regard to shop No 1 these defend. 
ants admitted the plaintiffs’ title. They 
pleaded that they had as a matter of fact 
paid the rent due from them to date and 
so denied the plaintiffs’ right to any relief 
in respect of this particular shop. Weare 
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concerned, so far as the appeal before us 
goes, only with the question at issue be- 
tween the parties about shop No.2. The 
title of the plaintiffs in respect of this 
shop is simple. They are the reversioners 
of one Bohra Dwarka Das, who died in 
or about the year 1854 A. D. leaving him 
surviving two widows. One of those widows, 
Musammat lachcho, survived the other and 
continued to represent the estate of her hus- 
bind up to the time of her death in 1904, 
The title of Kanhaiya Lal and his co- 
defendants in respect of the shop in ques- 
tion may be set forth in this way. Har- 
mukh Rai father of Kanhaiya Lal pur- 
chased this shop at auction on the 24th 
of July 190]. The sale was held on a 
decree dated 29th November 1900 ina suit 
brought by one Kundan Lal against Kunj 
Lal and Duli Chand. These persons had 
made a mortgage of this shop in favour of 
Kundan Lal on the 7th of October 1895. 
There can be no doubt that Harmukh Rai 
as auction-purchaser thereby acquired the 
right, title and interest of Kunj Lal and 
Duli Chand in this shop No. 2. The ques- 
tion really in issue is what that title was. 

The Court below has found in favour of 
the plaintiffs on the question of title and 
has overruled all the objections taken by 
the contesting defendants, except with re- 
gard to the alleged payment of rent on 
. account of shop No. 1. The appeal of 

Kanhaiya Lal and his co-defendants is 
against the decree of the Court below 
awarding to the plaintiffs possession of 
shop No. 2 with mesne profite. There are 
seven paragraphs inthe memorandum of 
appeal to this Court. The Ist and the 7th 
of these are argumentative and general, 
The points taken in the remaining para- 
graphs are substantially four. (1) Ib is con- 
tended that the plaintiffs have failed to 
prove their title as owners of the shop in 
question. (2) It is pleaded that there is 
some bar of limitation against the plaint- 
iffs’ suit. (3) It is contended that the 
ownership of the shop in question had 
passed to Kunj Lal and Dali Chand, 
through whom the plaintiffs derived their 
title, by reason of valid transfers under 
circumstances to be presently considered. (4) 
It is pleaded that the position of the de- 
fendants-appellants is that of bona fide pur- 
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chasers “tor value, and that in any case they 
are entitled to be compensated for expendi- 
ture incurred by them upon improvements. 
Wa may take up these points in order, 

The plea with regard to the plaintiffs’ title 
was not considered in the Court below pre- 
cisely iu the form in which it has been 
argued before us. It requires to be taken 
apart from the remaining issues. The plaint- 
iffs claim as reversicners, deriving title 
from Bohra Dwarka Das after a long in- 
terval, during which that gentleman's estate 
was in the hands of his widow, It was 
undoubtedly incumbent upon them to prove 
that Dwarka Das was at the time of his 
death owner of the shop in question, As 
was to be expected, in a matter of this 
sort no document of title is forthcoming, 
The nearest thing to a document of 
title which plaintiffs possess is a list of the 
houses in the town of Hathras prepared by 
publicauthority sometime in the years 1860- 
1861 A. D. giving the names of the proprie- 
tors and of the persons occupying these houses, 
This list shows two shops presumably adjoin- 
ing shops, to which are assigned consecutive 
serial numbers, as the property of Dwarka 
Das. Dwarka Das, as we know, had died 
four years previously; but there is nothing 
surprising in his name being mentioned as 
the owner of any shop which had previously 
belonged to him. The occupiers of one of 
these two shops are the predecessors of Kunj 
Lal and Duli Chard. As to the identity 
of the shop in question, the plaintiffs have 
been in a position to prove a number of ad- 
missions against the defendants. We shall 
have to refer presently to a compromise 
decree under which Kunj Lal and Duli Chand 
derived their title. With reference to the 
particular point now in question, it issufficient 
to say that that compromiseadmits in clear 
terms that the shop then in dispute, which is 
certainly identical with shop No. 2 now in 
question, was the property of Musammat 
Lachecho, widow of Dwarka Das. In the 
boundaries given in that compromise the 
house immediately to the west of the shop 
then in question is described as the property 
of Musammaé Lachcho jointly with one Chunni 
Lal who was then claiming to be the adopted 
sonof Dwarka Das. Now the defendant-appel- 
lant Kanhaiya Lal is admittedly the tenant 
of shop No, land he has signed a kerayanama 
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in respect of this latter shop. In this do- 
cument the shop immediately to the east is 
described as the property of Musammut 
Lacheho and of Chunni Lal. The plaintiffs 
have also produced certain account books 
which require to be considered along with the 
evidence of the plaintiffs’ witness Kadhir 
Mal, printed at page 1 R of the records 
_before us. The whole of this evidence taken 
together seems to be quite sufficient to prove 
that Dwarka Das was the owner of shop 
No. 2 and to justify the inference that he 
continued to be the owner cf the same up to 
the time of his death and was succeeded by 
his widow, Musammat Lachcho. 

2. This, of course, is subject to a finding in 
favour of the plaintiffs on the question of 
limitation. The learned Subordinate Judge 
laid on the plaintiffs the burden of proving 
that either they or Musammat Wachcho had 
been in proprietary possession of this shop 
No. 2 within 12 years of the institution of 
the suit. Hefound in their favour on this 
point, clearly on the strength of the evidence 
of Kudhir Mal and of the account books. We 

‘cannot regard the question of limitation from 
precisely the same point of view. The suit 
must be regarded as one brought under 
Article 141 of the’Scheéule to the Indian 
Limitation Act. If the shop in question 
belonged to Dwarka Das at the time of Lis 
death, the plaintiffs as reversioners of 
Dwarka Das were entitled to sue for recovery 
of possession over this shop at any time 
within 39 years from the death of Musammat 
Lachcho. The only possible alternative 
would be for the contesting defendants to 
prove that either they or their predecessors- 
in-title had been in proprietary and adverse 
possession as against Dwarka Das before and 
up to the time of his death. It is enough 
to say that there is no real evidence in favour 
of the defendants on this point. We, there- 
fore, find that the plaintiffs have proved their 
title, and we are satisfied that they have 
brought their suit within limitation. 

3. We now come to consider the most im- 
portant issue in the case, namely, the question 
whether Kunj Laland Duli Chand had acquired 
a good title to this shop under a certain com- 
promise decree dated 9th April 1895. We 
have already referred incidentally to the 
fact that one Chunni Lal claimed the estate 
of Dwarka Das as his adopted son. There 
was prolonged and complicated litigation 
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before the claim of Chunni Lalwas disposed 
of, and this question was definitely decided 
against-Chunni Lal by their Lordships of the 
Privy Council on December 15th, 1908, when 
they disposed of certain consolidated appeals 
then pending before them arising out of pre- 
vious litigation inthis country. There is no 
question of the rights of Chunni Lal arising 
in the svit now before us. The matter is refer- 
red to us only to explain -the previous array 
of Chunni Lal as a co-plaintiff with Musam- 
mat Lachcho in a litigation which we are 
called to consider. It would seem that 
during the year 1693, there was friction 
‘between Musan mat Lachcho and Kunj lal 
aud Duli Chand, who were then occupiers 
of this shop No. 2. Musammat Lachcho 
brought a suit in her own name to recover 
certain money as arrears of rent for this 
shop. This suit was decreed by the Court 
of first instance on November 15th, 1892; 
but was dismissed on June ‘th, 1894, by 
the Court of first appeal. We find from 
documentary evidence on this record that 
this dismissal had nothing to do with any 
claim of Chunni Lal, or with any doubt 
as to the proprietary title of Musammat 
Lachcho, The claim for rent was dis- 
missed simply on the finding that Mausammat 


Lachcho had failed to prove the rent 
agreement on which she was suing. It 
was, however, presumably in consequence 


of this dismissal that on 22nd November 
1894 a second suit was filed by Musammat 
Lacheho and Chunni Lal jointly against 
Kurj Lal and Dali Chand, to establish 
their title to this shop and to recover pos- 
session. This suit ended in a compromise 
which was made the basis of a decree 
passed on 9th April 1895. The compromise 
is printed at page 26 R of the record 
before us, The parties in question agreed 
that a decree for proprietary possession be 
passed in favour of the then plaintiffs, Chunni 
Lal and Musammnt Lachcho; but this 
decree is subject te a condition. It is 
provided that, if the defendants Kunj Lal 


and Duli Chand pay into Court for the 
benefit of the plaintiff within 6 months 
Rs. 1,500 with interest, they shall then 


be considered to be in proprietary possession 
of the shop in question from the date 
on which such payment is made. We know 
that it was in order to raise money for 
the payment of this sum of Rs. 1,500 as 
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well as in return for a certain further 


advance, that Kunj Lal and Duli Chand 
proceeded to mortgage this shop in 
favour of Kundan Lal, and it has al-* 


ready been explained how the latter was 
eventually compelled to bring a suit upon 
his mortgage, and how the title of the con- 
testing defendants is derived from their 
auction-purechase on Kundan Lals decree. 
The question is, whether by this compromise 
decree Kunj Lal and Duli Chand did or 
did not obtain fall proprietary title to the 
shop in question, that is to say, a title 
binding upon the reversioners. According to 
the case for the plaintiffs-respondents they 
acquired nothing more than Musammat La- 
chocho was competent to transfer, namely, 
that lady’s life-interest. If this contention 
is sound, then Harmukh Rai as auction- 
purchaser also acquired a proprietary title 
terminable with Musammat Lacheho’s death 
and he had no valid title to plead against 
the present plaintiffs. The caselaid oh the 
question of the effect of a compromise 
decree obtained against a Hindn female in 
possession of limited interest or estate may 
be said to go back to the decision of 
their Lordships of the Privy Council in 
Imrit Konwur v. Roup Narain Singh (1). The 
question directly in issue in that suit was 
in regard to the validity of an adoption. 
At page 81 of the report certain general 
remarks are made as to the effect of liti- 
gation against a Hindu widow, when such 
litigation results in a compromise decree. 
That case has been considered and ‘the 
principles believed to be laid down therein 
have been followed in subsequent decisions 
of various High Courts in this country. We 
may refer to Musammat Raj Kunwar v. Mu- 
sammat Indirjtt Kunwar (2), Rajlakshmd 
Dasee v. Katyayani Dasee (3), Gobind Krishna 
Narain v. Khunni Lal (4) and Mahadei v. 
Baldeo (5). Following broadly the principles 
derivable from these cases the correct view 
would seem to be that the compromise 
decree of April-9, 1895, which we are now 
considering, was in effect nothing more than an 


ra? W. N. (1907) 151. 
. 43; A. W. N, (1908) 16. 
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alienation on the part of Musammat Lachcho 
of a shop which had formed part of the 
estate of her late husband. Such alienation 
could only bind the reversioners if it were 
shown to have been made for such purposes 
as would justify a sale by a Hindu widow. 
No question of this sort is raised in the 
case now before us. It is, however, contend- 
ed that the general principle that a 
decree obtained by compromise against a 
Hiadu widow representing the estate of 
her late husband will not bird the rever- 
sioners, is subject to certain qualifica- 
tions, lt has been pointed ont to us 
that the decision of this Court in Gobinda 
Krishna Narain v. Khunni Lal(4) was actual- 
ly reversed by their Lordships of the Privy 
Council, Vide Khunni Lal v. Gobinda Krishna 
Narain (6) and we have also been referred 
to another case, Behari Lal y. Daud Husain 
(7), In both these cases the litigation was 
between members of the same family, and 
their Lordships took the view that the 
compromise decree was of the nature of 
a family settlement They laid down, how- 
ever, a test which appears to tell very 
strongly against the appellants in the case 
now before us. They said that the “true 
test to apply to a transaction which is 
challenged by the reversioners as an aliena- 
tion not binding upon them, is whether 
the alienee derives title from the holder 
of the limited interest or life-tenant.” 
Now on the terms of the compromise 
decree which we are now considering and 
which have already been set forth, it is 
obvious that the alienees, namely, Kunj 
Lal and Duli Chand, derived their title 
from the holder of a limited interest, 
namely, from Musammat Lachcho. We dis- 
regard, of course, the position of Chunni 
Lal as aco-plaintiff because the question of 
his alleged adoption has been finally de- 
termined' in the negative. The deoree itself 
recognises the right of the plaintiff Musam- 
mat lLachcho, who along with Chunni 
Lal had sued to recover possession of the 
property. It contains what is virtually a 
covenant to transfer the shop in favour of 


(6) 10 Ind. Cas, 477; 15 O. W. N. 546 (P. C.);8 A: 
L. J. 652; 18 Bom. D. R. 427; 13 0. L.J. 676; 21 M- 
L. J. 645; 33 A. 386; (1911) 2M. W. N. 432; 10 M Le 
T. 25; 38 I. A, 87. 

(7) 18 Ind, Cas, 721; 35 A. 240; LLA. L, J. 362, 
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the defendants on payment of Rs, 1,500 
to be made within the specified time. We 
do not think’ that the doctrine of family 
settlement can or ought to be extended 
to suits in which the parties to the litiga- 
tion were undoubtedly not members of _ 
the same family. It seems to us that the 
general principle laid down by this Court 
in Mahadet v. Baldeo (5) applies to the 
facts now before us. The contention of the 
appellants, therefore, that Kunj Lal and Duli 
Chand had a valid title under the com- 
promise decree of 9th April 1895, in our 
opinion, fails, i 

4, .The only other point taken is that the 
appellants should be treated as bona fide 
purchasers for value. We do not think 
that the doctrine embodied in section 41 of 
the Transfer of Property Act, IV of 
1882, has any possible application to, 
the facts now before us. The plaintiffs 
in the present case are reversioners suing to 
recover their own property by avoidance of 
alienation made by a Hindu widow. They 
cannot be said to have done anything to 
put forward that widow as holding an estate 
-longer than that actually possessed by her. 
The contesting defendants must suffer by 
reason of the defective title of the original 
mortgagee from whom they, as auction-pur- 
chasers, derive their own. : 

There has been a cross-objection filed on 
behalf of the plaintiffs, contesting the dis- 
missal of their claim for rent in respect of 
shop No. l and also with regard to part of 
the plaintiffs’ claim on account of shop 
No. 2. On this point, we think it sufi- 
cient to say that there is nothing in the 
evidence to lead us to differ from the con- 
clusion arrived at by the learned Subordi- 
nate Judge. 


The result is that the appeal and cross- 
objection both fail,and we dismiss them both 
with costs. The said costs will include fees 
on the higher scale. 

Appeal and cross-objection both dismissed, 
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A plaintiff suing in ejectment must, in order to 
succeed, strictly prove his title. [p. 488, col, 2.] 

First appeal from the decision of the 
Subordinate Judge, Patna, dated the 29th 
May 1914. 

Mr, Pugh, Rai Purnendu Narain Singh 
Bahadur and Mr. Siva Nandan Roy, for the 
Appellant. 

Messrs, Manuk and Ganesh Dutt Singh, 
for the Respondent. 

JUDGMENT, 

Cuamizr, C. J.—This appeal arises out 
of a suit brought by the respondent for 
possession of a village, called Bariarpur 
in the district of Patna, which was 
formerly the property of one Dhanukhdhari 
Misir, On the latter’s death the village 
passed into the possession of his widow 
Monakka Kuer, She died in September 
1902, At that time the appellant was in 


4 


6&8 + 


ADIT NARAYAN SINGH V. MAHABIR PROSAD TEWARI. 


possession of the village under a zar-i- 
peshgi ticca patta which, he alleged, had 
been executed in his favour by Monakka 
Kuer, The .Government appear to have 
been under the impression that there 
were no relatives of Dhanukhdhari Misir 
alive and capable of inheriting his pro- 
perty. Accordingly a suit was brought in 
the name of the Secretary of State for 
India for possession- of the village against 
the present respondent, who claimed to be 
entitled thereto under a Will executed in 
his favour by Monakka Kuer. It was 
clear, and it is now admitted, that the 
respondent was not entitled to the village 
under that Will, for Monakka Kuer had 
held the village as a Hindu widow. In 
that suit the respondent set up the title 
of one Gopal Missir, who was said to be 
one of the agnate relatives of Dhanukhdhari. 
Thereupon Gopal Missir was made a de- 
fendant to the suit., The Enbordinate 
Judge decreed the claim of the Secretary 
of State but on appeal the High Court 
dismissed the suit, holding that it was 
proved that there were heirs of Dhanukhdhari 
capable of inheriting the property. They 
declined to consider whether Gopal Missir 
had proved his agnatic relationship with 
the deceased, The Judges of the High 
Court in the course of their judgment 
suggested that Deokinandan might have a 
title to the estate as a bandhu of 
Dhanukhdhari. The respondent then pur- 
chased the rights of Gopal Missir and 
of Deokinandun and his brothers and 
brought the present suit. He alleged that 
the fcca patta, under which the appellant 
held the village, was not a genuine 
document and that the appellant was, 
therefore, a trespasser. It is now con- 
ceded, however, that the ticca patta was 
genuine and that the appellant was 
entitled to retain possession of the village 
until payment of the zar-d-peshgi. The 
Court below has found that the re- 
spondent is not entitled to the village as 
purchaser of the rights of Gopal Missir, as 
he has failed to shew that Gopal Missir 
is anagnate of Dhanukhdhari Missir. But 
it has found that the respondent is 
entitled to the village as purchaser of 
the rights of Deokinandan and his bro- 
thers. The following table exhibits the 
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e 
relationship between Dhanukhdhari, and 
Deokinandun and his brothers and ‘also 
between Dhanvukhdhari and other persons 
who will be referred to in this judgment :—. 


( ) 
sini Missir A daughter, 


Hanuman 


8rd 


2nd daughter. : 
daughter Deokinandan 


Ist daughter, 


Dhanukhdhari Ram Manohar | and brothers. 
| 
Monakka Koer, í > i 
widow, Harihar, Jagdeo. 
Rajendra. 


In his written statement the appellant 
put the respondent to proof of his right to 
possession of the village as purchaser of the 
rights of the heir of Dhanukhdhari (see 

“paragraphs 5, 7,8,11, 15 and 28 of 
the written statement). He did not de- 
finitely set up the rights of any person not 
a party to the suit, but nearly three years 
later he put ina petition in which he said. 
that he had come to know that the heir of 
Dhanukhdhari was one Raghunandan, the 
son ofa sister of Dhanukhdhari. No ‘issue 
was struck by the Subordinate Judge with re- 
ference to that petition, and the petition 
may be disregarded inasmuch as it is .con-. 
ceded on behalf of the appellant that he has 
failed to prove the alleged right of Raghu- 
nandan, Mr. Manuk on behalf of the re- 
spondent has contended that in view of the 
fact that the respondent’s name is entered 
in the khewat as proprietor of the village, 
while the appellant’s name is entered in 
another part of the khewat as ticcadar of the 
village, the respondent is entitled to a decree 
for possession as against the appellant without 
proving that he is the person best entitled 
to the property, z.e., that he is the purchaser 
of the rights of the next heir of Dhanukh- 
dhari. I cannot accept this contention, A 
respondent suing in ejectment must in order 
to succeed strictly prove his title. “He 
must prove that he bas purchased the rights 
of the next heir of Dhanukhdhari. As regards 
his purchase of the rights of Gopal Missir, 
I have nothing to add to the remarks made 
by the Court below. It appears to me that 
the respondent signally failed to prove that 
Gopal Missir isan agnate of Dhanukh- 
dhari, 
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The question whether the respondent is 
entitled to succeed in virtue of his purchase 
of the rights of Deokinandan and his 
brothers requires more detailed examination. 
It is now common ground that Hanuman 
the father of Deokinandan survived Monakka 
Kuer. Hanuman is dead but his rights have 
devolved upon his sons. By cross-examina- 
tion of the witnesses produced by the 
respondent and also by evidence produced on 
his own behalf the appellant has 
endeavoured to prove that Ram Manohar, 
Harihar, and Jagdeo shewn in the 
above pedigree survived Monakka 
Kuer. The Subordinate Judge disposed 
of this question in a few lines. He said: 
The next point to be considered is whether 
Hanuman Tewari, father of Deokinandan 
and his brothers, was heir of Dhanukhdhari 
when Monakka Kuer died 

There can be no that 
Hanuman was a bandhu of Dhanukh- 
dhari Missir; the learned Vakil for 
the defendant No. 1 did not deny that 
Hanuman was a bandhu but maintained 
that some nearer bandhus (i e., daughters’ 
sons of Ghinu) were alive when Monakka 
died; there is no positive proof to shew that 
any nearer bandhu was alive when Monakka 
died.” The evidence that Ram Manohar, 
Harihar, and Jagdeo survived Monakka Kuer, 
is of the most meagre description, The 
respondent said: “Ghinu had three 
daughters, one was married to Dhanukhdhari’s 
father, another to Raj Dewal Tewari 
whose son was Ram Manohar. Ram 
Manohar is dead but I cannot say if he 
died before or after Monakka. The sons 
of the third daughter are Harihar and 
Jagdeo, I cannot say if they are alive on 
this day or not. I cannot say if Jagdeo is 
alive, I have not seen Harihar Pande”. 
Deokinandun, P. W. No. 3, said that Ram 
Manohar had died four or five years before 
1914, that he did not remember if Jagdeo 
was a relative of Ghinu, and that he 
had seen ‘no other nati of Ghinu 
except Ram Manohar. The 4th witness 
Fenangi Lal, a patwart, said that the 
respondent performed the shrad ceremony of 
Monakka and that Ram Manohar and 
Harihar were invited as relatives of Dhanukh- 
dhari and that Harihar had no brother. He 
did not go on to say that either Ram Manohar 
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or Harihar attended the ceremony, and he said 
that he had notseen Ram Manohar for 15 
or 16 years. The Sth witness Dhanukhdhari 
Singh said that Ram Manohar,Ghinu’sdaugh- 
ters son, died 13 or l4 years ago. He (the 
witness) bad never seen Harihar but had heard 
that hedied 20 years ago. The 9th witness 
Chanchal Missir said that Ram Manohar was 
a nati of Ghinu’s and died 14 or 15 years ago 
and that Harihar, another nat: of Ghinn’s, 
died 21 or22 yearsago. The 12th witness Lalji 
said only that Ram Manohar and Harihar 
were natis of Ghinu. The 13th witness Ram 
Dhari said that Ram Manohar died “8, 10, 
or 12 years ago” and hecould not say how 
long ago Harihar had died. The appellant’s 
witness Kokil Singh said: “Manohar, Harihar, 
and Jagdeo were natis of Ghinu Missir. 
Manohar and Harihar are dead. Jagdeo 
and Rajendra the san of Harihar are alive. 
Manohar died five or six years ago 
and Harihar seven or eight years ago.” A 
wasil-baki, produced by the appellant himself 
for a totally different purpose, discloses the 
fact that Ram Manohar must have died in or 
before July 1901, for there is the following 
entry: “Sawan 1308 Fasli. Spent for croma- 
tion of Ram Manohar Missir Rs. 21”. 
This shews that the appellant when 
ticcadar of the village advanced Monakka 
Kuer Rs. 2L on the occasion of the funeral 
ceremonies upon the death of Ram Manohar. 
The oral evidence quoted above shews 
clearly that Harihar died several years 
before Ram Manohar and that Jagdeo also 
died before Ram Manohar, The statemont of 
a witness for the appellant that Jagdeo is 
alive is an obvious falsehood, for if he was 
alive he would have been produced. It is 
thus clear that the Subordinate Judge was 
right in finding that the appellant had failed 
to prove that another bandhu of Dhanukh- 
dhari nearer in degree than Hanuman 
survived Monikka Kaar. : 
Bath sides say, however, that Rajendra the 
son of Harihar is now alive. In fact both 
sides ‘asked us to admit in evidence certain 
fresh documents, one of which was a copy of a 
plaint in a suit brought in 191-4 for possession 
of this very village by a person claiming to 
be the purchaser of the rights of Rajendra. 
In that suit Rajendra was impleaded as a 
defendant. Rajendra and Hanuman are both 
five or, according to Hindu lawyers, six degrees 
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removed from Dhanukhdhari and, therefore, 
the question is whether, upon the death of 
Monakka Kuer, Rajendra had a better 
claim to succeed to the property of 
Dhanukhdhari than Hanuman had. The 
above pedigree shews that Rajendra is the 
mother’s sister’s son’s son of Dhanukhdhari 
while Hanuman is the mother’s paternal 
aunt’s son of Dhanukhdhari. Both are bhinna- 
gotra sapindas or bandhus of the deceased. 

The order of succession among the more 
distant bandhus has been the subject 
of much controversy: According to the 


-text of Manu, which is the foundation of all 


rules of inheritance inthe Hindu Taw, “the 
property of a near sapinda shall be that 
of a near sapinda.”’ The author of the 
Mitakshara after giving the rules for the 
succession of gutraju sapindas says:— on 
failure of gofrajas the bandhus are heirs”. 
Bandhus are of three kinds—those related to 
the person himself, those related to his 
father, and those related to his mother, as 
is declared by the following text: ‘The sons 
of his own father’s sister, the sons of his 
own mother’s sister, and the sons of his 
own maternal uncle must be considered as 
his own bandhus. Thesons of his father’s 
paternal aunt, the sons of his father’s 
maternal aunt must-be deemed his father’s 
bandhus. The sons of his mother’s paternal 
aunt, of his mother’s maternal aunt and the 
sons of his mother’s maternal uncle must 
be reckoned his mother’s bandhus.’ Here by 
reason of near affinity the bandhus of the 
deceased himself are his successors in the 
first instance, on failure of them his father’s 
bandhus or if there be none, his mother’s 
bandhus. This must be understood to be 
the order of succession here intended.” It 
has been held by the Privy Council that the 
word bandhu in this passage means a relation 
belonging to a different family but united by 
sapinda relationship, and that the passage was 
not intended to be an exhaustive enumeration 
of all bandhus capable of inheriting but to illus- 
trate the author’s proposition that there are 
three kinds or classes of bandhus, viz., the 
atma-bandhus, the pitri-bandhus, and the matri- 
bandhus (see Ramchandra Martand Watkar 


v. Vinayak Venkatesh Kothekar (1)]. 

Q) 25 Ind. Cas, 290; 42 O. 384; 180. W. N. 1154; 
27 M. L. J. 388; 1 L. W. 831; t0 N. L. R. 112; 16 M. 
L. T. 447; (1914) M. W. N. 885; 16 Bom. L. R. 863; 12 
A. L. J. 1281; 200. L. J. 573 (P. C.); 41 I. A, 290. 
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Messrs. West and Buhler in their work 
on the Hindu Law, 8rd Edition, page 491, 
say: “Regarding the order in whieh the 
bhinna-gotra sapindas succeed each otber 
it is difficult to speak with certainty. It 
would seem, however, that the nine bandhus 
mentioned ought to be placed first, if effect 
isto be given to the principle of the Mayukha 
that incidental persons are placed last.” 
The author of the Smriti Chandrika 
seems to suggest the same view. (See 
Krishnasawmy Iyer's Translation, page 197.) 
lf this view is correct Hanuman must be 
taken to exclude Rajendra in the present 
case, as Hanuman being the deceased’s 
mother’s paternal aunt’s son is expressly 
mentioned while the mother’s sister’s son’s 
son is not. Dr. Jolly inthe Tagore Law 
Lectures for 1883 at page 215 points out 
that this view has the effect of excluding 
the maternal uncle who is obviously a nearer 
bandhu than his son who is expressly 
mentioned. 

Messrs. West and Buhler in another 
passage say that as it is finally settled 
that the mention of the bandhus in the 
Mitakshara is not exhaustive, the rule does 
not give ‘precedence to any one enumerat- 
ed over others nearer to the propositus in 
the same line of connection. The decision 
of the Privy Council in Gridhari Lall Roy v. 
Bengal Government (2) and Muthusamt 
Mudaliyar v. Simamhedu Muthukumaraswamy 
Mudaliyar (3) affirms the correctness of 
this. This view does not assist Rajendra, 
for he is not nearer to the propositus in 
the same line of connection than any one 


expressly mentioned but is one degree 
further off. 
Pandit Raj Kumar Sarvadhikari takes 


the bandhus specially named in the Mitak- 
shara as indicating the three principal 
classes of Landhus and not as embracing 
only the nine bandhus specially named. He 
discusses at length the position of the 
mother’s paternal aunt’s son and decides 
that he should be preferred to the mother’s 
sister’s son’s son and others both because 
he is nearer in degree and because he is 
the deceased’s own bandhu. 

(2) 12 M. L A. 448; JOW. R. 31 (P. C.) 1B.L. BR. 
44 (P.O); 2 Suth. P. C. J. 159; 2 Sar. P. C. J. 882; 20 
E. R. 408 

(3) 19 M. 405; 23 I. A. 83; 6 M. L. J. 113; 7 Sar. P, 
C, J. 45. $ 
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Dr. Jogendra Nath Bhattacharya (page 
460) also prefers the mother’s paternal 
aunt’s son to the mother’s sister’s son’s son. 
Mr. Trevelyan (pages 390 and 398) pre- 
fers the mother’s sister’s son’s son to the 
mother’s paternal aunt’s son. He regards 
the former as an atma-bandhu and the 
latter as a pitre-bandhu. He cites the 
case of Bat Vijli v. Bat Prabhalakshmi (4), 
in which a mother’s sister’s son’s son was 
preferred to the paternal grandfather’s 
` sisters son’s daughter. The decision in 
that case appears to have no bearing upon 
the question which we have to decide, 
except that the Court held that the mother’s 
sisters son’s son was an atma-bandhu, 
‘The decision avowedly rests upon the de- 
cision in the case of Chamanlal v. Ganesh 
Moti Ohand (5) where, however, the question 
for decision was different, namely, whether 
a mother’s sisters son being an atma- 
bandhu named in the Mitakshahra had a 
better claim than the father’s father’s 
sister’s son who is named as a prtri-bandhu, 

In Krishna Ayyangar v. Venkatarama 
Ayyanager (6) a father’s sister's daughter’s 
sou was held to be an atma-bandhu and 
as such entitled fo succeed in preference 
to the paternal grandfather’s. sister’s son 
who was a pitri-bandhu. The Madras High 
Court seem to have held in this and some 
other cases that the descendants of atma- 
bandhus named in the Mitakshara are also 
atma-bandhus and that the descendants of 
a father or mother should be preferred to 
the descendants of a grandfather or grand- 
mother, on the principle of the nearer line 
excluding the more remote. 

There is thus an extraordinary diversity 
of judicial and other opinion on the mean- 
ing and application of the text of the Mitak- 
shara_quoted above. 


After giving the matter my best considera- 
tion, | have come to the conclusion that as the 
enumeration of the bandhus in the text is illus- 
trative only and notexhaustive, thetext should 
be read in such a way as to give effect to the 
guiding principle of the Hindu Law of succes- 
sion that the inheritance belongs to the 


nearest sapinda, and there seems to me to be. 


(4) 9 Bom. L. R. 1129, 
(5) 28 B. 453; 6 Bom. L. R, 460. 
(6) 29 M, 116. 


no difficulty in doing so. If each of the 
bandhus expressly mentioned in the text is 
held to include his descendants, or (which 
is much the same thing) the descendants of 
an atma-bandhu expressly mentioned are 
held to be themselves atma-bandhus and are 
entitled to succeed in preference to all the 
pitri or matri-bandhus expressly mentioned, 
it may easily happen that an obviously 
more remote sapinda will exclude a nearer 
sapinda. 

In the recent case of Buddha Singh v. Laltu 
Singh (7), their Lordships said: “As 
pointed out in the case of Ramchandra 
Martand Waikar v. Vinayak Venkatesh 
Kothekar (1), the right of collaterals to 
sueceed to the inheritance of a deceased 
person is based on the rale of Mann, . which 
has been translated differently by different 
writers, but which in substance amounts to 
this, that the estate of a deceased goes to his 
nearest sapinda. The right of collaterals, 
therefore, is dependent on the existence of 
the sapinda-relationship between the pro: 
positus and the claimant. It is now ‘well 
settled by the decisions of this Board that 
under the Mitakshara, the sapinda-relation- 
ship arises between two peoplethrough their 
being connected by particles of one body, viz., 
that of the common ancestor, in other words, 
from community of blood in contradistinction 
to the Dayabhaga notion of community in the 
offering of religious oblations. But as will 
be shown later on, the Mitakshara, whilst 
holding that the right to inherit does not: 
spring from the right to offer oblations, does 
not exclude it from consideration as a test of 
propinquity or nearness of blood”. “Now it 
is absolutely clear that under the Mitakshara, 
whilst the right of inheritance arises from 
sapinda-relationship, or community of blood, 
in judging of the nearness of blood-relation- 
ship or propinquity among the gotraja, the- 
test to be applied to discover the preferential 
heir is the capacity to offer oblations,” 
“In the case of Bhyah Ram Singh v. Bhyah 
Ugar Singh (8) the Board affirmed this rule 
in the following words: ‘when a question of 
preference arises, as preference is founded on 

(7) 30 Ind. Cas. 529; 20 C. W. N. 1; 29 M. L. J. 684; ` 
2 L. W. 897; 13 A. L. J. 1007; 18 M. L. T. 409; 17 Bom. 
L. R. 1022; 22 O. L. J. 481 (P. CO); (1915) M. W. N. 
772; 37 A. 60-4; 42 I. A, 208. 

(8) 13 M. I. A. 373; 14 W. R. (P. C.) 1l; òB. L. R. 


(P. C.) 293; 2 Suth. P. O. J. 330; 2 Sar. P. C. J, 566; 
20 E. R, 591, 


692 


superior efficacy of oblation, that principle 
must be applied to the solution of the difti- 
culty,” 

These remarks were made in the case of 
adispute between agnates but they seem 
to apply as well to the case of bandhus. 

As regards connection by particles of the 
body of the common ancestor, Hanuman was 
nearer to the common ancestor of the 
deceased and himself than Rajendra is to the 
common ancestor of the deceased and himself, 
while as regards the benefit to be conferred 
upon the deceased by offerings made by 
Hanuman and Rajendra respectively, it will 
be seen that Hanuman made offerings to the 
maternal great-grandfather and maternal 
great-preat-grandfather of the deceased while 
Rajendra cannot make offerings to any ances- 
tors of the deceased. 

It appears to me that Hanuman was 
according to the Hindu Law a nearer 
sapinda of the deceased Dhanukhdhari than 
Rajendra is, and that if they both stand in the 
same degree of propinqnity preference must 
be given to Hanuman on account of his 
capacity to make offerings to ancestors of the 
deceased. 

I would hold that the respondent by virtue 
of his purchase from Deokinandan and his 
brothers acquired: the rights of Hanuman, who 
was the person entitled to the property on 
the death of Monakka Kuer. I would, there- 
fore, dismiss the appeal with costs. 

Jwata Prasan, J.—I entirely agree with 
the learned Chief Justice. lt has not been 
proved that Gopal is an agnate of the 
deceased Dhannkhdhariorthat Ram Manohar, 
Harihar and Jagdeo survived Musammat 
Monakka Kuer, widow of Dhanvkhdhari. 

The crucial point in this case is whether 
Rajendra or Hanuman was the preferential 
heir of Dhanukhdhari Missir when tbe 
Musammat died. Rajendra is the mother’s 
sister’s son's son of Dhanukhdhari. Hanuman 
is the mother’s paternal aunt’s son. Both 
of them are bandhus, who have a right to 
succeed on failure of gotraja. 

The Mitakshara gives a list of nine 
persons as bandhus dividing them into three 
classes, alma-bandhu, pitri-bandhu and matri- 
bandhu. The mother’s paternal aunt’s son 
js mentioned there asa matri- bandhu, This 
will be Hanuman. Mother’s sisters son 
is mentioned as alma bandhu. This will be 
Rajendra’s father Harihar. Rajendra is 
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not mentioned, If the list of the heritable 
bandhus in the Mitakshara is exhaustive or 
if those not montioned there are to succeed 
on failure of those expressly mentioned, 
then the matter would have been very 
simple asin either case Hanuman, being 
expressly mentioned, would exclude Rajendra, 
who is not mentioned in thelist. But it 
is settled now that the list is not exhaustive 
but only illustrative. 


Mr. Pugh contends that Rajendra is a 
son of an atma-bandhu mentioned in the 
liss and must succeed in preference 
to Hanuman, who is a, matri-bandiu. No 
case bas been cited before us where the 
contest was between relations such as those 
concerned in this case. The matter has to 
be decided, therefore, upon the principles 
of succession mentioned in the text and 
recognised by the case-law on the subject. 


Among bandhus the right of inheritance 
is contined to  bhinna-gotra  sapindas. 
‘Sapinda’ has been used in the Mitaksbara, 
verse 3, section 5, in the sense of connection 
by particles of one body. In the case of 
succession through females sopinda-relation- 
ship is confined to five degrees including 
the propositus. ` Another limitation is that 
the propositus and the claimant must be 
sapindas to each other. 

Applying the test of community of 
particles of the body of the common 
ancestor, Hanuman is third in descent from 
the common ancestor of himself and the 
propositus, whereas Rajendra is 4th in 
descent from the common ancestor of him- 
self and the propositus. Hanuman, there- 
fore, has a preferential right to succeed to 
the property. , 

Even supposing that Rajendra and Hanu- 
man stood in the same degree of relationship 
or nearness to the deceased, preference 
would be given to Hanuman for he would 
offer religious oblations to two ancesters of 
the deceased, whereas Rajendra would offer 
to none, for cakes are offered only to three 
ascendants of the mother. 


I have refrained from discussing in detail 
the textor the authorities bearing on the 
subject, as they have been sufficiently dealt 
with by the learned Chief Justice. Re- 
ferenve may, however, be made to the Privy 
Council rulings in Ramchandra Marland 
Watkar v, Vinayak Venkatesh Kothekar (1), 
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Babu Lal v. Nanku Ram (9Y and ‘Umaid 
Bahadur v. Udot Chand (10). 

There can, I think, be no doubt that 
Hanuman was entitled to succeed to the 
property in suit after the death of Dhanukh- 
dhari’s widow in preference to Rajendra. 
Deokinandan and others, sons of Hanuman, 
therefore, succeeded to the property after 
their father’s death. The plaintiff,’ there- 
fore, acquired a good title to the property by 
virtue of the kabala executed by Deokinandan 
and his brothers. The plaintiff's suit has 
been rightly decreed by the first Court and 
I agree that the present appeal should be 
dismissed with costs, 


Appeal dismissed. 
(9) 22 0. 339. 
(10) 60. 119; 6 C. I. R. 500. 





ALLAHABAD HIGH COURT. 
Uwi, Revision No. 154 or 1915. 
~ June 12, 1916. 

Present: — Mr. Justice Piggott and 
Mr. Justice Walsh. 
BHAIRON PRASAD—DECREE-HOLDER— 
APPELLANT 
VeTSUS 
Musammat AMINA BEGAM—Jupauenr- 
DEBTOR— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182— 
Execution — Step-in-aid of execution —Application 
by decree-holder for extension of time to find out judg- 
ment.cdebtor's whereabouts, if saves limitation. 

An application by a decree-holder, during the 
course of cxeention proceedings, to extend the time 
for servios of process on defendant to enable him to 
make further enquiries as to his whereabouts is a 
step-in-aid of execution of his decree and saves limi- 


tation, unless it is shown to be mala fide. [p. 694, 
cols, 1 & 2.] : 
Civil revision against the order of 


the Judge, Small Cause Court, Cawnpore, 
dated the 12th June 1915. 


FACTS material for the report are as 
follows: — 

The decree-holder obtained his decree on 
the llth of February 1909 and made his 
first application for execution on the 9th of 
February 1912. Upon that application 
notice was issued to the judgment-debtor, 
but it was returned unserved on the 3rd of 
April 1912. An application was made fer 
time to apply for service on the judgment- 
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debtor. The Court granted the application 
and fixed the 19th of April. On that date as 
the decree-holder took no steps, the applica- 
tion for execution was struck off. The present 
application was filed on the Ist of April 1915. 
The Court of Small Causes at Cawnpore dis- 
missed the application as barred by time, 
holding that the application of the 3rd of 
April 1912 was not bona fide. The decree- 
holder applied in revision to the High 
jourt. The case came up before Banerji, 
J; who differing from the case reported 
as Pitam Singh v. Tota Singh (1) 
referred it toa Bench of two Judges. The 
case then came up for hearing before Piggott 
and Walsh, JJ. 

Mr. Shec Dihal Singh, for the Appellant.— 
The case is governed by Pitam Singh 
v, Tota Singh (1). The application was 
made for time to enable the decree-holder 
to discover the address of the judgment- 
debtor. Such an application is to further 
the execution and, therefore, saves time. 
The lower Court’s opinion that the applica- 
tion was not bena fide is not justified. The 
affidavit filed fully explains the matter. 

Mr. Ibn Ahmad, for the Respondent.-—The 
application was not to take some step-in- 
aid of execution. Such an application cannot 
save time: Kartick Nath Pandey v. Jugger- 
nath Ram Marwari (2), Umed Ali v. Abdul 
Karim Ohaprashi (8). 

Ib is clear that the application was not 


- bonu fide, as the decree-holder did not appear 


after the 5rd of April and let the application 
go in default. 


The High Court should not interfere in 
this case, as a wrong decision on a question 
of limitation is no ground for interference: 
Sarman Lal v. ‘Khuban (4), Ramgopal 
Jhoonjho:nwalla v. Joharmall Khemka (5), 


Mr. Sheo Dihal Singh was not called 
upon to reply. 
JUDGMENT. 


Piacort, J.—This is an application against 
a decision on the execution side of the 
learned Judge of the Court of Small Causes 


(1) 29 A.301; 4A. L, J. 184 A. W. N. (1007) 71. 
(2) 27 0. 283. 

(3) 35 C. 1060; 8 ©. L. J, 193. 

(4) 17 A. 422; A. W.N. (1895) 112. 

(5, 15 Ind. Cas, 547; 89_C. 473, 
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at Cawnpore. The question before the Court 
below was whether a certain application 
for execution was within time. Jt was 
within time, if a previous application by 
the decree-holder made on the 3rd of April 
1912 was an application to the proper 
Court to take a step-in-aid .of execution. 
The application of 3rd April 1912 has 
been read to us. It is to the effect that 
the decree-holder is doing his best to discover 
the address of the judgment-debtors, a par- 
danashin lady and her son, and as he has 
hitherto failed to do so be asks the Court 
for time to enable him ,to prosecute his 
enquiries further. He was given time to 
the 19th of April 1912, but as he had 
taken no steps in this interval, and failed 
to appear before the Court on the 19th 
of April 1912, his application was strack 
off. The attention of the learned Judge of 
the Court below- was duly called to the 
decision of this Court in Pitam Singh v. 
Tota Singh (1). He -appears to have fully 
realised that he was bound to fellow that 
decision. He distinguished against it on 
the ground that the present decree-holder’s 
application of the 3rd of April 1912 was 
notin his opinion made in good faith. He 
gives no reason for this opinion, and we 
were unableto discover any such reason on 
examining the record. We eventually decid- 
ed to give parties time fo file affidavits 
explaining their position. An affidavit has 
to-day been filed on behalf of the decree- 
holder. He stated that he was incapacitat- 
ed by illness shortly after his application 
of the 8rd of April 1912 was granted, and 
was consequently unable to take any steps, 
or to attend the Court on the date fixed. 
After that he continued to make enquiries 
as to the whereabouts of the judgment- 
debtors, and presented his further application 
for execution as soon as he had been able 
to discover their correct address. This affi- 
davit is not contradicted. I think under 
the circumstances the decision of the Court 
below did not proceed on a pure question of 
law. It was arrived at by gratuitously assuming 
a question of fact against the decree-holder. 
On this ground I would allow this applica- 
tion, set aside the order of the Court below, 
and remand the case to that Court with 
directions to re-admit the application for exe- 
cution to its pending file, and to proceed 
with it according to law, 


oh 
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WaALSH, J.—I agree, but I want to say one 
word on the decided cases. J think it is 
impossible to hold that an honest application 
toextend time, that is, to prevent limitation 
running against yon is not a step-in-aid 
of execution. What conceivable object any 
decree-holder can have in an application for 
time, unless it is to assist himself in exe- 
cution of his decree, passes my understand- 
ing. Mr. Justice Banerji thought that there 
was a conflict between the decisions of the 
Calcutta High Court and this Court on this 
question. It is extremely difficult to as- 
certain with certainty from the reports whe- 
ther this is so or not. The view attributed 
to the Calentta Court has its origin in a 
case where the point was not necessary for 
the decision and where there would have 
been good reason for holding, if it were 
necessary, that the application for time was 
neither necessary nor bona fide, and was 
rightly rejected. And if the view taken in 
the Calcutta decision really is, und there 
is nothing in the report inconsistent with 
it, that an application for time, if it is shown 
by subsequent events not to have been a 
genuine application at all, may properly be 
held not to have been a step-in-aid of exe- 
cutiou, I should agree with it; but the deci- 
sion in this Court, which my brother Piggott, 
J., has already referred to, puts the thing on 
clear and, I think, absolutely unassailable ` 
grounds. If itis bona fide, itis clearly in 
aid of execution. The result is that prima 
facie such an application is in aid of execu- 
tion until it is shown to be mula fide. I do 
not think there is really any conflict between 
these cases. 


By Tae Court.—The application is allowed, 
the order of the Court below set side, and 
the case remanded to that Court with direc- 
tions to re-admit the application for execution 
to its pending file and to proceed with it 
according to law. The decree-holder is en- 
titled to his costs, 

Application allowed; Case remanded. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 569 or 1914, 
June 22, 1916. 
Presen!:—Justice Sir Asutosh Mookerjee, Krt., 
and Mr. Justice Cuming. 

NAWAB BAHADUR or MURSHIDABAD 
—~Derenpant No, 1— APPELLANT 
versus 


AHMAD HUSSAIN AND OTBERS — 


PLAINTIPES-— RESPONDENTS. 

Bengal Tenancy Act (VII B. ©. of .885), ss. 105, 
1054, 109, 1114—Applicability and scope of s3. 109 and 
111A—Assessment of fair rent under s. 103—Subse- 
quent declaratory suit by tenant, when barred—Res 
judicata, constructive, 

The proviso to section 111A of the Bengal Tenancy 
Act applies only to a case where the Record of Rights 
was framed in pursuance of an order made under 
section 101, sub-section (2), clause (d), that is, to 
a case where a settlement of Jand revenue is being 
oris about to be made, but not to a case where the 
Record of Rights was prepared at the instance of the 
landlord under section 101, sub-section (2), clause (4). 

, [p. 696, col, 1.] 

After the assessment of fair rent under section 105, 
Bengal Tenancy Act, a subsequent suit by the tenants 
fora declaration that the proceedings under Chapter X 

. of the Bengal Tenancy Act were vitiated by fraud, 
and that they are maurasi mokarari raiyats and 
nol tenure-holders and that the lands held by them 
constitute not one tenure but distinct raryati holdings, 
is not barred by tho operation of section 109, but 
in respect of the plaintiffs’ prayer fora declaration 
that the landlord is not entitled to realise the rent 
assessed under section 105, the suit is barred by 
section 109. [p. 697, col. }.] 

The introduction of section 105A. into the Bengal 
Tenancy Act has not alterod the law that to attract 
the operation of section 109 it is essential to estab- 
lish that the Civil Conrt has for its subject a matter 
which has already formed the subject of an applica- 
tion under section 105. [p. 637, col. 1.] 

The jurisdiction of a Civil Court is not con- 
struotively excluded by the operation of section 109 
in regard to apo nb which, though it might and should 
have been raised in a proceeding under section 105 
read with section 105A, has neither been raised nor 
oer in the proceeding under that section. Tp. 696, 
col. 2. 

Pandab Dowari Das v, dnanda Kisun Chakraverti, 
T Ind. Cas. 102; 12 0, L. J. 195; 14 C. W. N. 897; 
Shashi Bhusan Hazrah v. Sheikh Esabar, 29 Ind. Cas. 
122; 19 0, W. N. 636; and Sashi Bhusan Hazra v. 
Aswini Comar Samanta, 23.Ind. Cas. 981; 19 C. W. N. 
637n, referred to. 


Appeal against the order of the District 
Judge, Murshidabad, dated the 20th August 
1914, reversing that of the Sub-Judge, Mur- 
shidabad, dated the 25th February 1914. 


FACTS of the 
judgment. 

Babu Hemendra Nath Sen, (with him Babus 
Sajani Kanta Sinha and Mohesh Chandra 


ease appear from the 


` tion, 


| Banerjee), for the Appellant.—The suit was 


not maintainable under section 109 of the 
Bengal Tenancy Act, as the matters now in 
controversy formed the subject of investiga- 


tion under section 105 of the Bengal Tenancy 


Act. Even if it be assamed that the 
Revenue Officer did not actually decide the 
incidents of the tenancy, it is submitted that 
as those objections might have been raised 
by the plaintiffs tenants-respondents and 
might have been decided under section 105A, 
Bengal Tenancy Act, the present suit 
was not maintainable if a wider meaning 
be given to section 109, Bengal Tenaney Act, 
onthe analogy of the doctrine of constructive 
res judicata. Lastly, it is submitted that as 
regards the prayer for a declaration that the 
defendant-appellant was not entitled to 
realise the rent from the plaintiffs as was 
found fair and equitable under section 
105, Bengal Tenancy Act, the suit 
was clearly barred by section 109, 
Bengal Tenancy Act. Refers to Sheodhani 
Pandey v. Moharani Beni Pershad Koeri (1). 
If that be so, it will be of no use to the 
plaintiffs even if they succeed in getting a 
declaration in their favour. 


Babu Panchanan Ghose and Mr, M. 
A. iS. M. Akram, for the Respondents.— 
If the plaintiffs-respondents succeed in 
getting a declaration that they are ratyats 
and not tenure-holders and that the lands 
formed distinet ratyatz holdings and not one, +, 
tenure, they will be able to meet the ~ 
appellants-landlords, in a suit for rent 
brought by the latter against the former 
onthe basis of the determination under 
section 105, Bengal Tenancy Act, by the plea 
that the rent as determined under section 
105, Bengal Tenancy Act, related to a 
hypothetical holding and not to the holding 
that actually belonged to the plaintiffs-re- 
spondents. 

JUDGMENT,.—This is an appeal by the 
first defendant in a suit for a twofold declara- 
viz, first, that proceedings under 
Chapter X of the Bengal Tenancy Act, com- 
menced at his instance, were fraudulent, ultra 
vires and void; and secondly, that, if the 
proceedings were not vitiated by fraud, the 
plaintiffs were maurast mokarari raiyats in 
respect of the disputed lands (and not tenure- 
holders as entered in the Record of Rights) 


(1) 16 Ind. Cas. 935; 16 Ç. L, J, 67. 
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that the lands formed distinct raiyati tenan- 
cies (and not one tenure) and that the defend- 
ant-landlord was not entitled to realise Rs. 84, 
which has been assessed by the Settlement 
Officer as fair rent under section 105 of the 
Bengal Tenancy Act. The suit was defended 
on the ground, amongst others, that it was 
barred under section 109. The Court of first 
instance gave effect to this contention and 
dismissed the suit. Upon appeal the District 
Judge has reversed that decision and has 
remanded the suit for trial on the’ merits. 
The present appenl is directed against this 
order of remand, and raises the question whe- 
ther the suit is maintainable notwithstanding 
the provisions of section 109. 


Section 109 provides that, subject to the 
provisions of section 109A, a Civil Court shall 
not entertain any application or suit concern- 
ing any matter which is or has already been 
the subject of au application made, suit insti- 
tuted, or proceedings taken under sections 105 
to 168, both inclusive. Before we determine the 
scope of section LO9andits effect when applied 
to the present suit, we may point out that the 
proviso to section 111A is of no assistance 
to the plaintiffs. That proviso applies only 
toa case where the Record of Rights has been 
framed in pursuance of an order made under 
section 101, sub-section (2), clause (d); that is, 
to a case where a settlement of land revenue 
is being or is about to be made; but in the 
case before us, the Record of Rights was pre- 
pared at the instance of the landlord under 
the provisions of section 1 1, sub-section (2), 
clause (4), Consequently, we have todetermine 
how the suit is maintainable notwithstand- 
ing the provisions of section 109. 

It is plain that in so faras the plaintiffs ask 
for a declaration that the proceedings under 
Chapter X were vitiated by frand, section 109 
does not present an effective bar. No ques- 
tion of fraud was the subject of the applica- 
tion under section 105; consequently the suit, 
treated as a suit for relief on the ground of 
frand, is maintainable; with regard to the 
alternative declaration, the appellants con- 
tend that „as the questions for determination 
might have been made the subject of contro- 
versy in the proceedings under section 105, 
they cannot be investigated in the present 
suit. In our opinion, there is no force in th s 
contention. Section 105A, nodoubé, authorises 
the Settlement Officer, in the course of pro- 


ceedings ‘under section 105, for the settlement 
of fairand equitable rent, to investigate ques- 
tions which would otherwise be determined 
at the’ instance of the aggrieved party in a 
suit instituted under section 106. But in the 
case before us no such question was raised 
or investigated in the proceeding under sec- 
tion 105. The reason assigned by the plaint- 
iffs is that they were not apprised of the 
proceedings under Chapter X and, conse- 
quently, did not appear before the Settlement 
Officer. Whether thetenants were or were not 
aware of the proceedings under Chapter X, 
the fact remains that the matters now in con- 
troversy did not form the subject of investi- 
gation under section 105. Consequently, on a 
plain and literal reading of section 109, the 
position cannot be maintained that the present 
suit concerns a matter which has already been 
the subject of an application under section 
105. The appellant, however, urges us to 
put a wider construction upon section 109. 
He contends that, as in a case where section 
11, Code of Civil Procedure, is applicable a 
question which might and shonld have heen 
raised is deemed to have been raised and 
decided, we should hold under section 109 
that a matter has been the subject of an ap- 
plication under section 105, whenever it 
might, if the defendant had so chosen, have 
been raised and decided under section 105 
read with section 105A. We are of opinion 
that this contention is unsound. If we were 
to accept the construction put forward by the 
appellant, we should have to read into sec- 
tion 109 words which are not to be found 
there; we cannot hold, on the analogy of the 
doctrine of constructive res judicata, that the 
jurisdiction of the Civil Court has been con- 
structively excluded even when a point 
has been neither raised nor decided under 
section 105, read with section 103A. In 
this connection, we may observe that sections 
105 and 109 were inserted’ in the Bengal 
Tenancy Act, IIT of 1898 B. ©. Section 105A 
was subsequently introduced into the Bengal 
Tenancy Act, by section 26 of Act I of 1907 
B.C. But though the scope of section 105. 
was thus widened and section 105A was in- 
eluded in section 109, the language of section 
109 was left unaltered. Ifthe Legislature ` 
had intended to adopt the view put forward 
by the appellant, the language of section 109 
would, no donbt, have been suitably modified, 
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As pointed out by this Court in a long line 
of cases, amongst them in Pandab Dowarit 
Das v, Ananda Kishun Chakravarti (2), Shashi 
Bhusan Hazrah v. Sheikh Esabar (3) and 
Sashi Bhusan’ Hazra v. Aswini Comar 
Samanta (4), to attract. the operation of 
section 109, it is essential to establish that 
the civil suit has for its subjecta matter 
what has already formed the subject of an 
application under section 105. These cases 
were decided before the introduction of sec- 
tion 105A into the Bengal Tenancy Act. 
But as the introduction of section 105A has 
not altered for our present purpose the scope 
of section 109, section 109 must now be con- 
strued on the same lines as before the intro- 
duction of section 105A. In this view, it is 
plain that in so far as the plaintiffs seek for 
a declaration that they are maurasi mokurart 
ratyats and not tenure-holders and that the 
lands held by them ‘constitute not one tenure 
but distinct raiyati holdings, the suitis clearly 
maintainable. These matters did not form 
the subject of determination under section 
105, indeed, the Settlement Officer had en- 
quired into the point at an antecedent 
stage, namely, when the Record of Rights was 
under preparation. The only matter for in- 
vestigation in the proceeding under section 
105 was the question of fair and equitable 
rent of thelands shown in the Record of Rights 
as held by the tenants as tenure-holders 
under their Jandlord. Bat in so far as the 
plaintiffs seek a declaration that the defend- 
ant is not entitled to realise Rs. S84 as rent in 
respect of the land in suit, the suit is clearly 
barred by section 109, for this- question 
directly relates to a matter which had formed 
the subject of the application under section 
105. This view is in accordance with that 
taken by this Court in the case of Sheodhani 
Pandey v, Moharani Bent Pershad Roeri (1)., 
Tt is, consequently, superfluous to determine 
what the position of the plaintiffs will be, if 
they succeed in this litigation and obtain 
the other declaration which they seek. It is 
conceivable that in such a contingency, if not- 
withstanding their success.the landlords in- 


(2) 7 Ind. Cas. 102; 12 C. L. J. 195; 14 0. W. N. 
897. 

(8) 29 Ind. Cas. 122; 19 C. W. N. 636. 

(4) 28 Ind. Cas. 981; 19 C. W. N. 637m. 


INDIAN CASES. ~ 


697 


stitute a suit for rent against them on the 
basis of the determination under section 105, 
they may be met successfully by a plea which 
need not be elaborated for the purposes of this 
suit. 

The result is that the prayer for a declara- 
tion that the defendants are not entitled to 
get the assessed amount of jama of Rs, 54 


. will be struck out from the plaint. Subject to 


this alteration, tbe order for remand made by 
the District Judge will stand. As the appeal 
has substantially failed, the appellant must 
pay the respondents their costs in this Court. 


Pecree varied. 


MADRAS HIGH COURT. 
Letrers Patent APPEAL No. 49 or 1914. 
July 17, 1916. 
Present:—Mr. Justice Spencer and 
. Mr. Justice Krishnan. 
PONNAMBALA MOOTHAN— Pratntryr— 
PETITIONER— APPELLANT 
versus 4 
MAHADEVA PATTAR AND ornsrs— 


Derexpants— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, rr. 
4, 11—Application for amendment of decree—Death of 
one of respondents pending appeal--Legal represen- 
tatives not brought on record, effect of ~ Relief, whether 
can be granted. 

Where a decree is passed against all defendants 
equally, a partial amendment of it cannot be allowed 
asagainst some of the defendants alone. [p.698,col.1.] 

Where, therefore, during the pendency of an appeal 
against an order rejecting an application for amend- 
ment of a decree, one of the defendanis-respondents 
died and no proper steps were taken to bring his 
legal representatives on record in time: 

Held, (1) that it was not possible to amend 
the decree without having on record and hearing all 
the defendants; [p. 698, col. 1.) 

(2) that the appeal having abated against the 
deceased defendant, it must bo dismissed as against 
all, as the relief asked for could not be granted in 
the absence of one of the parties. [p. 698, col. 1.) 


Appeal, under clause 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Sankaran Nair, in Civil Revision Petition, 
No. 565 of 1913, presented to the High 
Court to revise the order cf the District 
Court of South Malabar, in Miscellaneous 
Petition No, 46 of 1913, in Appeal 
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Suit No. 718 of 1911, (Original Suit No. 
28 of 1910), cn the file of the Court of the 
Subordinate Judge of Palghat. 


Mr. N. A. Krishna Atyar, for the Appel- 
lant. 
Mr. P. R. Ramakrishna R for the 


Respondents. 

JUDGMENT.—TIn this case so plaintiff applied 
for amendment of a decree which was against 
three defendants by increasing the costs and 
interest awarded to him. He failed in the 
lower Court, and his application to the 
High Court was rejected. This is a Letters 
Patent Appeal against that order. Pending 
this appeal one of the defendants-respondents 
died and no proper steps were taken to bring 
his legal representatives on record in time, 
The appeal, therefore, has abated as against 
him onder Order XXII, rules 4 and 11 of the 
Code of Civil Procedure, read together. : The 
preliminary objectionis taken by the other 
respondents that this appeal cannot go on 
and must be dismissed as the legal representa- 
tives of the deceased respondent are necessary 
parties to this appeal. The application from 
which this appeal arises is to amend a decree 
passed against tbreedefendantsrs abovestated. 
[tis not possible to amend that decree with- 
out having on record and hearing all of 
them on the point. We cannot allow 
a partialamendment of a decree, which is 

‘equally against all the defendants, as against 
someof the defendants alone. We might 
thereby interfere with rights of contribution 
inter se. The whole appeal must, therefore, 
be dismissed ,on the ground thatthe relief 
asked for in the appeal cannot be granted in 
the absence of one of the parties. 

The appeal is dismissed with costs. 


Appeal dismissed. 
Y,R.P. 
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e CALCUTTA HIGH COURT. 

Lerrers Parent Arpgat No. 115 or 1915. 

June 1, 1916. i 
Present: —Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir Asutosh Mookerjee, 
` Kr. 
GAJADHAR PROS A DE EERI 
APPELLANT 
VETSUS 
Musammat LOHIA alias LOBHTA AND 
ANOTBER— DEFENDANTS—~RuSPONDENTS. 

Civil Procedure Code (Act F of 1908), O. XLI, r. 27 
—Admission uf documents after closing case—Oinission 
to record reason—Lllegality—Remand with direction 
that case be re-heard by another Judge. 

It is illegal for a Court of Appeal to admit docu- 
ments adduced by one party in evidence after the 
case has been closed, arguments heard and judg- 
ment reserved, without giving the opposite party an 
opportunity of rebutting them and without record- 
ing reasons for such admission. [p. 700, col. 2.) 

‘When a case is remanded under such circum. 
stances for being ve-heard, the proper course is that 
the order of romand should be accompanied by a 


- direction thatthe case be re-heard by some other 


Judge, as the Judgo who originally heard the appeal 


‘may not be free from the impression formed at the 


first hearing. [p. 700, col, 2; p. 701, col. 1.] k 

Appeal against the decree of Mr. Justice 
Walmsley, dated the 2nd July 1915, in 
Appeal from Appellate Decree No. 3854 of 
1913. 


FACTS.—-The plaintiff is the appellant, 
The appeal arises ont of a suit for declara- 
tion of the plaintiff's title to a certain jack-tree 
situate within the estate of the plaintiff and 
standing on the homestead of the defendant, 
on the allegation that tke plaintiff was 
entitled to balf of the produce (fruits) of 
the jack-tree in accordance with the local 
castom of the country. The defendant 
denied this right of the plaintiff as well as 
the existence of any such local custom. The 
first Court gave the plaintiff a decree, hold- 
ing that the alleged custom having been 
proved the plaintiff was entitled to one-half 
of the produce of the tree. An appeal was 
preferred against this decision of the Munsif 
and the learned Subordinate Judge on 
defendant to put in 
certain-documents, viz., village notes, etc., 
after the arguments were finished, and he 
ordered them to be marked as an exhibit, 
in spite of the strong protests of the Pleader 
for the plaintiff. Then the lower ‘Appel- 
late’ Court, relying mainly on the additional 
eyidence thus adduced, reversed the decision 
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of the first Court. Thereupon there #was a 
second appeal to the High Court in which 
the judgment of the lower Appellate Court 
was-upheld. The learned High Court Judge 
did not take into consideration the contention 
that the lower Appellate Court bad acted 
illegally in allowing the defendant to produce 
additional evidence in the Appellate Court 
and without giving the plaintiff any oppor- 
tunity of rebutting the evidence so adduced, 
and hence an appeal under the Letters Patent. 

Babu Bira) Mohan Mozumdar (with bim Babu 
Monmotha Nath Mukerji), for the Appellant.— 
My principal grievance is that the lower 
Appellate Court ought not to have allowed 
this further evidence to be given in viola- 
tion of the provisions of Order XLI, rule 
27, of the Civil Procedure Code and reversed 
the decision of the lst Court on the basis of 
such evidence, 

[MOOKERJER, J—Why was the additional 
evidence allowed to be produced? | 


The additional evidence can be produced only 
under Order XLI, rule 27. Order XLI, rule 
27, provides that the reasons for admission of 
additional evidence in appeal should berecord- 
ed by the Appellate Court. Bat the learned 
Sub-Judge has assigned no reason whatso- 
ever for allowing the additional evidence 
given on appeal. He should have done so 
under Order XLF, rule 27. The lower Appel- 


late Court has acted with material 
irregularity in allowing the additional 
evidence to be put in after the argn- 


ments were heard and in spite of the strong 
objection of the plaintiff’s Pleader. The 
plaintiff was not allowed an opportunity of 
rebutting the evidence adduced by the defend- 
ant in appeal. The learned Judge in 
second appeal ought to have considered that 
the additional evidence on which the jndg- 
ment of the lower Appellate Court was mainly 
based was admitted in violation of the 
provisions of Order XLT, rule 27, of the Civil 
Procedure Code. He should have reversed the 
decision of the lower Appellate Court or at 
least ought to have sent back the case for 
re-hearing. 

Babu Satis Chandra Mukherjee, for the 
Respondents.—-The lower Appellate Court 
was quite right in reversing the decision of 
the Ist Court, as it found thatthe plaint- 
iff having failed to prove the alleged local 
custom was not entitled to any right to 
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a share in the fruits of the jack-tree. The 
Judge’s decision was not very much influ- 
enced by the additional evidence adduced. 
The judgment of the lower Appellate Court 
was based on other evidence on the record. 

The lower Appellate Court, which is the 
final Court of fact, has held that the plaintiff 
has failed to prove the custom for reasons 
laid down inits judgment and the finding is 
conclusive in second appeal. 

[Mooxerses, J.—The Judge allowed the 
documents to be produced and ordered them: 
to be marked as an exhibit without assign- 
ing any reason for so doing. He has also 
made reference to them in deciding the 
case. | 

JUDGMENT. 

SANDERSON, O. J.—In this case the suit 
was brought by the plaintiff, alleging that 
by custom the plaintiff was entitled to half 
the fruits of a certain tree which was upon 
his estate, but within the homestead of 
the defendant who was a tenant of the 
plaintiff. The custom was alleged to exist 
with regard to this tree, inasmuch as it | 
was upon land in respect of which the 
tenant paid no money-rent but had to give 
half its fruits, and it was alleged that the 


landlord was entitled to receive half the 
fruits of this particular tree. 
We are told that this is a test case 


which may govern other cases than the one 
now in question. 

The Munsif who tried the case in the 
first Court decided in favour of the plaint- 
iff, and held, as I read his judgment, that 
there was the custom. 


Then the appeal went to the learned 
Subordinate Judge in the first Appellate 
Court, and it seems that on the 21st of 
August the appeal was heard and arguments 
addressed to the learned Judge; and after 
that he reserved judgment. Then having 
reserved judgment, as I understand, at a 
subsequent stage, in the absence of the 
plaintiff, although the plaintiffs Pleader 
was there, the learned Judge allowed the 
defendant’s Pleader to put in certain doeu- 
ments, inspite of the protest of the plaintiff’s 
Pleader. Those documents are described 
by the learned Judge as “certain papers 
along with lists,” and it appears from 
a subsequent note that those papers 
included a “certified copy of survey village 
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notes,” whicb was marked Exhibit B under 
the direction of the learned Judge; 
but the learned Judge has not re- 
corded any reason for admitting that evi- 
dence. On the other hand, the plaintiff has 
alleged that if the evidence was to be ad- 
mitted at all, he ought to have been given 
an opportunity of rebutting that evidence; 
and the importance of that argument is 
made clear by the judgment of the learned 
Judge himself, because in giving his judg- 
ment, after referring to the village note 
which was put in on behalf of the defend- 
ant, he goeson to say, when dealing with 
the plaintif’s evidence: “The plaintiff has, 
in my opinion, failed to prove that the de- 
fendant ever divided the fruits with the 
plaintiff or his predecessor-in-title. It ig 
admitted by the plaintiff’s witness that the 
previous owner made over to him the 
village papers. These would have been the 
best evidence to show the division of the 
fruits but they ‘have been withheld.” It 
is stated inthe plaintiff’s affidavit that if 
the plaintiff had been given an opportunity 
of rebutting the evidence contained in the 
notes which were put in on behalf of the 
defendant, he world have been able to put 
in those papers. Whether they would assist 
his case or not, I cannot tell. Personally 
1 think, quite apart from the rules of the 
Code to which I intend to make reference 
directly, that is not the way in which an 
appeal ought to be heard. I do not think 
it was fair to the plaintiff that these-notes 
should have been admitted by the learned 
Judge after the arguments were finished, 
when apparently the plaintiff's Pleader had 
no opportunity of arguing the effect of 
them, certainly, the plaintiff had no oppor- 
tunity of rebutting the evidence contained 
in those papers. 

But the case may be looked at from a 
different point of view. That is the point 
of view under the rules of the Civil Pro- 
cedure Code, the material one being Order 
XLI, rule 27, which runs as follows:—‘“The 
parties to an appeal shali not be entitled 
to produce additional evidence, whether 
oral or documentary, in the Appellate Court, 
But -ibani nae Moet och Ss ego bakang aa are eth) 
Appellate Court requires any document to 
be produced or any witness to be examined 
to enable it to pronounce judgment, or for 
any other substantial cause, the Appellate 
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Court emay allow such evidence or document 
to be produced, or witness to be examined. 
Wherever additional evidence is allowed 
to he produced by an Appellate Court, the 
Court shall record the reason for its ad- 
mission.” In this case the learned Judge 
has not recorded any reason for the admis- 
sion of the evidence and I think myself 
that that alone would be sufficient for us to 
allow this appeal. 1 do not wish to rest 
my judgment upon that alone, because I 
think the merits of the case are in favour 
of the plaintiff. The learned Judge of the 
High Court, Mr. Justice Walmsley, in 
giving his judgment seems to have been 
satisfied that the learned Subordinate Judge 
was not influenced by the evidence con- 
tained in the papers which were put in on 
behalf of the defendant after the ease had 
been argued and judgment was reserved. 
With greatest respect to him, 1 think, that 
is not a legitimate conclusion to arrive at, 
because, if we look at Exhibit B, there is a 
material statement in it—a statement which 
has been marked with red pencil—and we 
cannot help noting that that must have 
been marked by him because it was in his 
opinion a material piece of evidence in the’ 
case. How much it may have affected his 
mind, we are unable to say; but in my 
opinion, it is impossible for us to say that 
it did not affect his mind at all. There- 
fore, on the ground, first of all, that the 
learned Judge has not recorded his reason 
for admitting the evidence; and, secondly, on 
the ground that the evidence ought not to 
have been admitted in the circumstances 
after the case was argued, and thirdly, on 
the ground that we cannot say that the evi- 
dence did not affect his mind, I think this 
appeal ought to be allowed. 

Then the question arises what course 
ought to be adopted. In my judgment, the 
case should go back to the first Appellate 
Court for the purpose of being re-heard, and 
we give direction that if the learned Judge 
who hears the case thinks it right to hear 
further evidence under the circumstances of 
this case, then, of course, it will be in his 
discretion to allow it; but if he does allow 
it, he must give an opportunity to both 
parties to produce such evidence as they 
think fit. Further, I think that we ought 
to say that this case ought not to be tried 
by the same Subordinate Judge who has 
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. 
already heard it. I do not wish to make 
any reflection on the Subordinate Judge, 
in any shape or form; but I think it may he 
difficult for him, when he hears the tase on 
the second occasion, to have an impartial 
mind free from his former ` impression. 
Therefore, I think the case should go back 
to the District Judge, so that if he does 
not hear it himself, he will direct it to be 
tried by another Subordinate Judge com- 
petent to try it. 

The plaintiff will have the costs of this 
appeal, the appeal before Mr. Justice 
Walmsley and in the first- Appellate Court, 

Mooxsersee, J.—I agree. 


pAppeal allowed; Case remanded, ` 


ALLAHABAD HIGH COURT. 
FULL BENCH. 


‘Letters Parent Apesat No.4 or 1915. 
j March 24, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, Mr. Justice Tudball and 
Mr. Justice Rafique. 
Musammat JAGRANI MISRAIN—P.taintire 
— APPELLANT 
versus 
BISHESHAR DUBE AND OTHERS— 


DevenpantTs— RESPONDENTS. 

Registration Act (XVI of 1908), ss.17, 49 —Mulation 
proceedings-—Compromise, admissibility of,in evidence 
~—Faumily settlement—Civil Procedure Code (Act V 
of 1908), O. XVIII, r. 11—Ohjection as to admissibility 
—Procedure. 

In a mutation case tho plaintiff filed a compromise 
giving up her rights in the property in dispute and 
the Revenue Court ordered “mutation according to 
tho compromise.” The compromise not having been 
acted upon by the defendant, aud being unregistered 
the plaintiff brought a suit for possession of the pro- 
perty in dispute: 

Held, (1) that the interest of the plaintiff had 
not been transferred and she was entitled to` pos- 
session; [p. 702, col. 2; p. 704, col. 2; p. 706, col. 2.] 

(2) that the mutation proceedings were not judicial 
proceedings nor was there any decree which could 
have the effect of transferring the interest of the 

. plaintiff, inasmuch as all that the mutation officer had 
to do or had jurisdiction to do was to order whose 
name should be recorded; [p. 702, col. 2; p. 704, cols. 
1 & 2; p. 706, col. 1.) 

18) that the transaction was not a family arrange- 

© mont. (p. 703, col, 1; p. 704, col. 2; p. 706, col 2.] 

Por Richards, O. J—A document which discloses 
“family urrangements” und which ab the same time 
“purports or operates” to creato, declare, assign, limit 
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or extinguish a right to, or interest in, immoveable 
property of the value of Rs. 100 or upwards must be 
registorcd. [p. 708, col. 1.] 

A document which cannot be objected to 
for want of registration is admissible, provided it is 
relevant to some issue in the case and unobjection- 
able on any other valid ground. [p. 708, col. 1.] 

A document cannot be received in evidence on 
the ground that it does not “purport or operate” as 
an assignment or relinqnishment of rights in 
property and then be used’ by the Court for the 
very purpose of showing that the right was relin- 
quished or assigned. [p. 703, col. 1.} 

No definite rule can be laid down as to the admis- 
sibility of applications and orders in mutation 
proceedings. Each case must be dealt with accord- 
ing to law. [p. 708, col. 1.] 

The proper time to object to the admissibility of 
a document in evidence is when the document is 
tendered, and not for the first time in appeal. [p. 703, 
cols. 1 & 2.] 

When a document tendercd as evidence, or a 
question to a witness, is objected to as inadmissible, 
it is the duty of the Judge to rule on the objection, 
and if he admits the document or allows the 
question to be asked notwithstanding the objection, 
the Judge should note that the objection has becn 
made. [p. 708, col. 2.] 

Per Tudball, J—(obditer) — Tf the document in dispute 
was one which purported or operated to extinguish 
the. plaintiff’s title, registration thereof would be com- 
pulsory. ip. 704, col. 1.) 


Letters Patent Appeal against the decree 
of Mr. Justice Banerji, dated the 9th Novem- 
ber 1914, reported as 26 Ind. Cas. 791, in 
Second Appeal No. 1140 of 1912. 

Mr. Haribans Sahai, for the Appellant. 

Mr. Jang Bahadur Lal, for the Respond- 


ents, 


6 


i JUDGMENT, 

Ricaarns, C. J.—This appeal arises out of a 
suit for possession of immoveable property 
brought by one Musammat Jagrani Misrain. 
The Court of first instance dismissed the 
plaintiff’s suit. The Court of first appeal 
confirmed this decree and a learned Judge 
of this Court dismissed the second appeal. 

Nirban Dube had three sons, Gulab Dube, 

. Chandrika Dube and Ramphal Dube. 
Chandrika Dabe left him surviving his widow 
and his daughter (the ‘present plaintiff), On 
the death ‘of Chandrika Dube the name of 
the widow was recorded and continued to 
be recorded up tothe time of her death, 
Ramphal Dube had a son, Mulai Dube. 
The defendants are the sons of Mulai Dube. 
On the death of the widow of Chandrika 
Dube disputes arose between Jagrani on the 
one side and Mulai Dube on the other as 
to whose name shoulé be recorded. Ap- 
parently Jagrani was claiming - that the sons 
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of Nirban Dube were separate, that on the 
death of her father Chandrika, ube his 
widow was not only recorded but she was 
entitled to the property, and that upon the 
death of the widow the plaintiff became 
entitled to the property for the estate ot a 
Hindu female. Mulai Dube, on the other 
hand, was apparently claiming that Chand- 
rika Dube and Ramphal Dube were joint 
and that the name of the widow of Chand- 
rika was recorded merely for consolation, 
It has been definitely found by the Court 
below that Chandrika Dube and Ramphal 
Dube were separate. On this finding it is 
clear that the plaintiff is entitled to posses- 
sion of the property, unless the defendants 
can show that she transferred her interest 
or that they have some other legal or equit- 
able defence. 


I now propose shortly to state what 
actually happened according to the findings 
of the Court, apart altogether from legal 
questions such asthe admissibility of evi- 
dence. I have mentioned the dispute which 
occurred on the death of the widow of 
Chandrika, The dispute was in mutation 
proceedings. This matter ended by an appli- 
cation filed on behalf of the plaintiff in 
which she stated that the matter had been 
compromised, that she gave up her rights to 
the property and that the name of Mulai 
might be recorded. The order which the 
mutation officer made on this petition was, 

“mutation according to the compromise.” 
The name of Mulai was accordingly record- 
ed. It appears that the fall arrangement 
(which does not appear in the petition) 
between the parties was that certain debts 
due by the plaintiffs father and mother 
should be paid off, including a debt incurred 
for the marriage expenses of the plaintiff's 
daughter. Mulai executed two simple money- 
bonds in favour nominally of a third party 
but really for the benefit of the plaintiff. 
Mulai managed to get ba2k these‘bonds. The 
plaintiff never got the amount nor did Mulai 
discharge them. They are long since 
barred by limitation. The plaintiff alleged 
that this compromise was brought about by 
fraud and that she knew nothing about it. 
The Courts have found that fraud was not 
proved, that the plaintif knew what she 
was doing, although the consideration was 
nadequate. 
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The ‘petition to the Revenue Court was not 
registered. Save this document and theorder of 
the mutation officer the defendants were unable 
to adduce any evidence showing that the 
plaintiff had transferred her interest in the 
property in dispute. The learned District 
Judge was of opinion that the “mutation 
proceedings” were ‘judicial proceedings” and 
that . the mutation officer, by his order 
“mutation according to compromise”, had 
incorporated the compromise into his decree, 
and applying the ruling of their Lordships 
of the Privy Council in Bindesri Naik v. 
Ganga Saran Sahu (1), the learned Judge 
held that the interest of the plaintiff had 
been transferred as the result of the compro- 
mise and the decree in mutation proceedings, 


Tt seems to me that this view is wrong. 
The mutation proceedings were not judicial 
proceedings nor was there any decree which 
could possibly have the effect of transferring 
the interest of the plaintiff. All that the 
mutation officer had to door had jurisdic- 
tion todo was to order whose name should 
be recorded. The parties consented that 
the name of Mulai Dube should be recorded 
but thisconferred no title upon him. In 
my opinion (if we disregard the petition) the 
interest of the plaintiff is not proved to 
have been transferred and on the findings of 
the Court below she is entitled to possession, 
subject to paying off the usufructuary 
mortgages which are mentioned in the 
judgment of the learned Subordinate 
Judge. Having regard to the fact 
that Mulai never paid up the account of 
the bonds I think that this would meet the 
justice of the case and I would modify the 
decree accordingly. This case was referred 
to a Bench of three Judges on account of the 
conflict, or supposed conflict, of authorities on 
the subject of the admissibility of compromise 
proceedings in the Revenue Court, And 
many cases have been cited by. each side, 

Section 17 of the Registration Act provides 
that certain documents must be registered 
andamongst others “‘non- testamentary instru- 
ments which purport ‘or operate to create, 
declare, assign, limit, or extinguish, whether 
in present orin future, any right, title or. 
interest, whether vested or contingent, of the 
value of Rs. 100 and upwards to or in 


(1) 20 A. 171; 251. A. 9; 20, W. N.129;7 Sar. P, 
O. J. 27, | 
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immoveable property.” The words are*very 
wide and comprehensive. Section 49 provides 
that no document required by section 17 to 
be registered shall (a) affect any immoveable 
property comprised therein or *****(¢) shall 
be received as evidence of any transaction 
affecting such- property or conferring such 
power, unless it has been registered. It 
seems to me that if the petition to the 
Revenue Court in the present case was such 
a document as is referred to in section 17, it 
was clearly inadmissible in evidence to prove 
that the interest of the plaintiff had been 
transferred. If the petition was not such a 
document as is referred to in section 17, then 
it could not, of course, be rejected as 
inadmissible on this ground and the document 
was admissible provided it was otherwise 
relevant to the case. It must be remembered 
that a document cannot be received in evidence 
on the ground that it does not “purport or 
operate” as an assignment or relinquishment 


of rights in the property and then 
be used by the Court for the very 
purpose of showing that the right 
was relinquished or assigned. It is said 


that the transaction in the present case 
was a family arrangement” and itis urged 
that documents connected with family arrange- 
ments need never be registered. 1 think 
that there is no justification for such a 
proposition. Documents which . disclose 
“family arrangements” and which at the 
same time “purport or operate” to create, 
declare, assign, limit, or extinguish, etc., must 
be registered, just as much as any other 
documents not connected with “family 
arrangements.” Nor do I think that any of 
the cases in which their Lordships of the 
Privy Council have considered “family 
arrangements” can be used as authorities for 
the proposition that such documents are 
exempt from the provisions of the Registra- 
tion Act., Documents which cannot be 
objected to for want of registration are, of 
course, admissible provided they are relevant 
to some issue in the case and unobjectionable 
on any other valid ground. It is needless 
to add that it is quite impossible to lay down 
any definite rule as to the admissibility of 
applications and orders in mutation proceed- 
ings. Hach case must be dealt with according 
to law. I would like to point out that the 
proper time to object to the admissibility of 
a document in evidence is when the docu- 
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ment is tendered. It is obviously as a 
general rule unfair and improper that parties 
should be allowed to raise objections as to 
the admissibility of evidence, documentary 
or otherwise, for the first time in appeal. 
When a document tendered as evidence, or a 
question to a witness, is objected to as 
inadmissible, it is the duty of the Judge to 
rule on the objection and if he admits the 
document or allows the question to be asked 
notwithstanding the objection, the Judge 
should note that the objection has been 
made. This elementary rule of procedure 
is yery frequently altogether lost sight of 
both by the Court and by Pleaders. 

Tupbatt, J.—The facts as found may be 
briefly stated as follows:—A separated Hindu 
created two usufructuary mortgages on por- 
tions of his estate, and then died leaving a 
widow and a daughter. The widow held 
possession for her lifetime and created a 
third usufructuary mortgage. She died. 
Her daughter laid claim tc the estate and 
applied for entry of her name in the Revenue 
Records. One Mulai, one of the rever- 
sioners, contested her application urging that 
her father was joint with him and not 
separate. The parties came to terms, orally, 
The daughter agreed to giveup her claim. 
Malai in return agreed to take the estate, pay 
off the mortgages and to pay a certain sum 
of money to the daughter (who is the present 
plaintiff). 

They two then filed a joint petition in 
which it was stated that the parties had 
come to terms. This statement was followed 
in the petition by another on behalf of the 
plaintiff that as she had given up her claim 
to the estate, she had no objection to muta- 
tion being made in favour of Mulai. To this 
was added astatemeut by Mulai that as the 
plaintiff had givenup her claim he did not 
press for costs. The Revenue Court’s order 
was that mutation was to be made according 
to that compromise. Malai, to secure to the 
plaintifithe payment of money he had promised 
to pay, executed two bonds (simple ones) in 
favour of the husband of the plaintiff’s sister. 
Instead, however, of paying the money he took 
back those bonds and made it impossible 
for any one to sue for them. 

The plaintiff has now come, some 11 years 
after her mother’s death, into Court and sues 
for possession of the estate. Herclaim ha 
been dismissed on the ground that thera 


704 
JAGRANI MISRAIN t, BISHESHAR DUBE, 

was a bona fide compromise with considera- 
tion and that, therefore, she has lost her rights 
which she relinquished under the compromise 
in the Revenue Court. She in her plaint 
sued to bave the mutation order set aside on 
the ground of fraud. But the Courts- have 
held that though the consideration was 
very inadequate she had fully understood 
the transaction and there had been no fraud. 
Tt seems to me difficult to hold that the peti- 
tion fled in the Revenue Court, wherein 
the parties expressed their willingness to 
have the name of Mulai recorded in the 
revenue registers, is a document which 
purported or operated to extinguish the 
right, title and interest of the plaintiff. 
Ifthe parties had executed and registered a 
document setting forth the terms of the agree- 
ment and the plaintiff had therein recorded 
that she thereby gave up all such right as she 
might have, even then they would have had to 
file this same petition before the Revenue 
Officer. Nowhere in this document did the 
plaintiff say: “I hereby relinquish all such 
right, title and interest as I may havein the 
estate of my father.” She merely stated 
that as she had given up her claim to the 
estate, she agreed to the entry of Mulai’s 
name. The document does not purport to 
be a deed of relinguishment. It did not 
even contain all the terms of the agreement. 

It does not appear to be such a document 
as is contemplated by section 17 of the 
Registration Act, and required no registra- 
tion. Itis worthy of note that it was let 
into evidence in the trial Court without 
objection of any sort and it was too late to 
object to its admissibility when the case 
went on appeal to the lower Appellate 
Conrt. 

Though perhaps it may be only obiter 
dictum to express an opinion on the point, 
still, as it has been argued before us, I 
think it well to say that if this document 
were one which purported or operated to 
extinguish the plaintiffs title registration 
thereof would, in my opinion, be compulsory. 
The Revenue Court isone of very restricted 
jurisdiction and in the present instance was 
concerned only with the change of names in 
the Revenue Records. It had no power to 
decide the question of title at allas between 
the parties, or to make any declaration in 
regard thereto. It could pass no decree 
embodying a compromise, such that Mulai 
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could have put into execution and thereby 
obtained possession. As faras it was con- 
cerned, ib had to do only with so much of the 
compromise as allowed the name of Mulai 
to be recorded in the village kkewat. Over 
matters outside the scope of its jurisdic- 
tion it had no power. As regards the plea 
that there was a family settlement and the 
Court ought not to go behind it, it bardly 
lies in the mouth of the defendants to raise 
it. Where a family settlement, bona fide and 
free of fraud, is madeand acted upon by all the 
parties, even though a fulland proper docu- 
ment be not duly executed and registered, the 
Courts have refused to go behind it. But 
in the present case Mulai did not. act fully 
upon it. He took the property and paid off 
the mortgage, but failed to pay to the 
plaintiff the amount which he had promised 
to pay. He dishonestly got back the two 
bonds he executed and left the plaintiff 
with nothing. In these circumstances as 
the plaintiff has not transferred her title by 
a document duly executed and registered, 
I think we are entitled to go behind this so- 
called family settlement (to which by the 
way the other reversioners were no parties). 

I would, therefore, reverse the decisions 
of the Courts below and decree possession to 
the plaintiff subject fo her making good to the 
defendants the sums of money, if any, spent 
in the redemption of the three usufructuary 
mortgages. 

Rariqus, J.—This is a Letters Paten$ 
Appeal and the point for consideration is, 
whether an unregistered compromise affect- 
ing immoveable property of the value of more 
than Rs. 100 filed in a Revenue Court, upon 
the basis of which mutation of names has 
been effected, is admissible in evidence ina 
subsequent civil suit between the parties dis- 
puting the right to the said property. The 
case has been referred to a Full Bench 
because of the alleged conflict of case-law in 
this Court. The relevant facts of the case 
are these:—-One Chandrika Dube died some 
years ago possessed of the property in suit 
and leaving him surviving a widow and. 
a daughter. The latter- is the plaintiff- 
appellant in the present case. On the death 
of Chandrika his widow, Musammai Anurani, 
entered on possession and the mutation of 
names was madein her name. She died in 
1900. On her death, her daughter applied 
for mutation of names in her favour and 
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Mulai, a nephew of Chandrika, objected and 
claimed to haye his name entered. On 
the 12th February 1901, a petition of com- 
promise was presented to the Assistant 
Collector in which it was stated on behalf 
of Musammat Jagrani, the daughter, that she 
withdrew and relinquished her claim to the 
inheritance in the property of Musanvmat 
Anurani, her mother, and that the name of 
Mulai should be entered in the Revenue 
Records, and on behalf of Mulai the statement 
was that as Mu:ammat Jagrani had relin- 
quished her claim he did. not press for 
costs. The Assistant Collector ordered “Let 
mutation be made according to compromise.” 
On the 24th of November 1911, Musammat 
Jagrani brought the suit out of which this 
appeal has arisen, for the recovery of posses- 
sion of the property which had been in the 
possession of Mulai and after his death of 
his sons, the defendants in the present case, 
by virtue of the compromise of 1901. She 
challenged the compromise, on the ground 
that she had not entered into it knowing its 
full effect and that a frand had been practis- 
ed on her and that it was without 
consideration. She further alleged that 
her father, Chandrika Dube, was separate 
from his brothers one of whom was 
Mulai's father. The claim was resisted on 
various pleas. The validity of the compro- 
mise was seb up and it was urged that it was 
entered into by Musammat Jagrani with 
full knowledge of its contents and of its 
effect upon her interests and that it was for 
consideration. It was further alleged that 
Chandrika was joint with his brothers and 
their sons and that Mulai had paid off mort- 
gages of Chandrika and his widow Musammat 
Annrani. The Court of first instance found 
that Chandrika was separate from his bro- 
thers and their sous and that the compromise 
in question was made by Musammuat Jagrani 
with full knowledge of its contents and its 
effect upon her interests and that no frand 
had been practised on her. The claim was 
accordingly dismissed. On appeal the decree 
of the first Court was affirmed. On second 
appeala learned Judge of this Court remanded 
the case for trial of certain issues, one of 
which related to consideration. The findings 
on the remanded issues. were against the 
plaintifl-appellant, except on the question of 
consideration. It was found that considera- 
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tion had passed but it was inadequate. The 
appeal was accordingly dismissed. 

On behalf of the plaintiff-appellant the 
contention before us is that the com- 
promise presented to the Revenue Court 
on the 12th February 1901 on the basis 
of which mutation of names was made 
in favour of Mauli, is inadmissible in 
evidense and does not operate as the relin- 
quishment of her right in the property in suit 
by the plaintiff-appellant, because the com- 
promise affected property of the value of 
more than Rs. 100 and was not registered. 
For the respondents the reply is twofold. It 
is contended on their behalf that the petition 
presented to the Revenue Court on 12th 
February 1901 was nota compromise but 
merely a report or information to the Revenue 
Court of a compromise that had been orally 
made outside Court; and a esmpromise need 
not be in writing or registered. If a compro- 
misə has been validly made and acted upon 
it must be given effect to. In support of this 
contention reliance is placed on the following 
cases: Nur Ald v. Imaman (2), Pearey Dall 
v. Musammat Kokla Kunwar (8), Musammat 
Kokla v. Pearey Lal (4). The last two 
cases are really one case. The case of 
Musammat Kokla v. Pearey Lal(4.) was decided 
in Letters Patent Appeal from the judgment of 
a single Judge of this Court between the same 
parties. The case of Musiammat Koklay. Pearey 
Lal (4) is distinguishable from the present 
ease. Ip that case the compromise was acted 
upon and on the faith of that compromise 
third: parties had dealt with one of 
the parties to the compromise by pur- 
chasing the property from him. The 
rights of third parties had to be considered, 
The case of Nur Ali v. Imaman (2) is certainly 
in favour of the respondents. But with due 
deference to the learned Judges who decided 
that case Iam unable to agree with them. 
They say that the compromise presented to 
the Revenue Court in that case was not in its 
essence “a compromise by deed buta state- 
ment in a petition to the Revenue Officer, in- 
forming him of the arrangement the parties 
had agreed upon and praying for mutation of 
names. And such a petition was clearly not 


(2) A. W. N. (1884) 40. i 
(8) 18 Ind. Cas. 763; 11A Ld. 157. E 
(4) 21 Ind. Cas. 23; 35 A. 5)2; 1L A, L. J. 765. 
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such an instrument asis contemplated by sec- 
tion 17 of the Registration Act, but a docu- 
ment informing the Revenue Authority of the 
fact of such a compromise having been made.” 
Tf the compromise filed before a Revenue 
Court is merely an intimation of the fact of a 
compromise already made and nothing more, 
then the question of the admissibility of the 
document is irrelevant. The document is then 
to be taken ot as a compromise or an 
agreement between the parties that has 
settled their respective rights in the property 
in dispute, and the real compromise is that 
which was made before the presentation of 
the petition to the Revenue Officer. And if 
the real compromise was something else, 
other than the document presented to the 
Revenue Court, then the compromise, if relat- 
ing to immoveable property of the value of 
more than Hs. 100, must be registered or it 
would not affect the property. In the 
present case the property is admittedly worth 
more than Rs. 100, and if the document 
of 12th February 1901 was not the compro- 
mise but an intimation of one that had already 
been entered into, the latter should have been 
in writing and registered. Jt is nob pre- 
tended thatany such document was executed 
by Musammat Jagraniand Mulai. I need 
hardly say that a compromise, oral or writ- 
ten, made ina civil suit which is embodied 
in the decree, stands ona different footing. 
The rights of the parties are determined in 
that case by the Civil Court decree. An order 
by a Revenue Court in the mutation proceed- 
ings has uo such effect. The jurisdiction of 
a Revenue Court is limited and the Court 
. decides in a mutation case summarily the 
question as to which of the two contending 
parties should be brought on the revenue 
papers for revenue purposes. 


The second contention for the respondents is 
that the compromise, the mention of which is 
made in the document of 12th February 1901, 
was a family arrangement, and such a docu- 
ment did not require registration, for a family 
arrangement does not necessarily imply alie- 
nation of property. It simply recognises the 
antecedent title of one or of both the parties, 
I would first observe that the plea of family 
arrangement was not taken in the written 
statement. In the latter it was distinctly 
stated that Musammaé Jagrani had relin- 
quished her claim to and right in the pro- 
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perty in dispute (vide paragraph 10 of the 
written statement). Secondly, all the mem- 
bers of the family, on the plea in defence that 
Chandrika died joint with his brothers and 
their issue, were not parties to the arrange- 
ment, Thirdly, part of the consideration agreed 
upon was tobe paid to Musammat Jagrani which 
was never paid. Fourthly, inthe present case 
the arrangement did have the effect of aliena- 
tion, in the sense that Musammat Jagrani 
relinquished her right to the property in favour 
of Mulai. The learned Counsel for the respond- 
ents has relied on the case of Khunn: Lal v. 
Kunwar Gobind Krishna Narain (5), but that 
case is no authority for the proposition that a 
document evidencing a family settlement does 
not require registration. I am, therefore, of 
opinion that the petition of compromise 
dated 12th February 1901 is inadmissible in 
evidence for want of registration for the 
purpose of proving the relinquishment of her 
right to the property in suit by the plaintiff- 
appellant. 

1 would allow the appeal subject to the 
payment of usufructuary mortgagesof Chand- 
rika and Musammat Anurani, which have 
been found to have been paid cff by the re- 
spondents or their father. | 

By TuE Coorr.—The order of the Court 
is that the plaintiff will heave a decree for 
possession conditional upon her paying the 
sum of Rs, 157-5-3, being the amount of the 
usufructuary mortgages dated Sth Sawan 
Sudi 1307, 1st Jeth Sudi 1303 and 10th- 
Asadh Sudi 1297. This amount must be paid 
within six months from this date. If the 
amount is not paid the suit will be dismissed 
with costs in all Courts. If tbe amount is 
paid within the time -the plaintiff will have 
her costs in all Courts. Costs in this Court 
will include fees on the higher scale. 

Appeal allowed. 

(6) 10 Ind, Cas. 477 (P. C.); 88 A. 356;'15 0. W. N. 
545 (P. C.); 8 A. L. J. 55%; 18 Bom, L. R. 427; 13 0. 
L. J. 575; 10 M. L. T. 28; 21 M. L. J. 645; (1911) 1 M. 
W. N. 432. à 
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ALLAHABAD HIGH COURT. 
First Civis AppeaL FROM ORDER No. 160 
or 1915. 

February 25, 1916. 
Fresent:—Mr. Justice Piggott and 
Mr. Justice Walsh. 
BAIJ NATH RAI—Devenpant— 
APPELLANT 
versus 
DHARAM DEO TEWARI AND ANOTHER— 


Prarntires— RESPONDENTS., 

Civil Procedure Code (Act XIV of 1882), ss. 456, 
578— Guardian ad litem of minor defendants, appoint- 
ment of-—Consent of person appointed not obtained 
—Interest adverse te minors—Fit ind proper sperson— 
Irregularity— Mortgage by Hindu father— Suit by mort- 
gagee against father and minor sons—Father appointed 
guardian ad litem—Minovs, whether properly represent- 
ed. 

In a suit ona mortgage executed by a father, 
his minor sons were also impleaded as defendants, 
and the father was, without his consent being taken, 
appointed guardian adlitem of the minors. He 
entered no appearance and an ev parte decree was 
passed, in execution of which the mortgaged property 
was sold. On attaining majority, the minors brought 
» suit for possession of their share of the property, on 
the allegations, among others, that the consideration 
for the mortgage wasan immoral debt, that their 


father was a man of bad character, that having an. 


interest adverse to his minor sons he was nota 
proper person to be appointed their guardian ad litem, 
and that they had not been properly represented in 
the previous suit: 

Held, that there was a serious irregularity about 
the appointment of the father to act as guardian for 
his minor yons, and qua the question sought to be 
put in issue in the suit, he was not a fit and proper 
person to be appointed as guardian. [p. 708, col. 2.] 

Walian v. Banke Behari Pershad Singh, 30 C. 1021; 
TO. W. N. 774; 5 Bom. L. R. 822; 30 1. A. 182; 8 Sar. 
P. C. J, 512; Chandar Sekhar Tewari v. Balakdhari 
Dubey, 15 lnd. Cas. 611; 10 A. L. J. 149; Collector of 
Meerut v. Umrao Singh, 29 Ind. Cas. 220; 13 A. L. 
J. 437; Daulat Singh v. Raghubir Singh, A.W. N. 
(1894) 141, distinguished. 

First appeal from an order of the District 
Judge, Ghazipur. 


Mr. M. L. Agarwala, for the Appellant. 

The Hon'ble Dr. Tej Bahadur  Sapru 
(with him Mr. Uma Shankar Bajpai), for the 
Respondents.: 


JUDGMENT. 


Pireaorr, J.—This is an appeal by the 
principal defendant in a suit against an 
order passed by the District Judge of 
Ghazipur, under the provisions of Order 
XLI, rule 23, of the Code of Civil Procedure. 
It arises out of the following facts and 
circumstances. In the- year 1886, one 
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Bhondu joined with his brother in the exe- 
cution of a mortgage-deed hypothecating 
certain immoveable property. Bhondu was 
the head and manager of a joint Hindu 
family consisting of himself and his sons. 
In the year 1898, a suit was brought or 
this mortgage in which not only the original 
mortgagors were impleaded, but also the 
three sons of Bhondu, Of these three sons, 
one Raj Narain was major at the time, 
while the other two were minors. On the 
30th of July 1898, an application was made 
to the Court to appoint Bhondu guardian 
ad litem for his two minor sons. Notice 
was issued to Bhondu, but no reply was 
received from him, nor did he put in any 
appearance in the suit. The Court, how- 
ever, on the 30th August 1898 passed an 
order formally appointing Bhondu guardian 
ad litem for his two minor sons, and on the 
9th of September 12898 decreed the suit 
ex parte so far as Bhondu and his sons were 
concerned. Eventually the property covered 
by the decree was brought to sale on the 
92nd of September 1903, and was purchased 
by the successor in-interest of the original 
decree-holder. The present suitis brought 
by the two sons of Bhondu, who were 
minors during the litigation of 1898 and 
have now attained their majority. They 
impleaded as defendant No. 1 the successor- 
in-interest of the original deoree-holder, 
who is also in possession as auction-pur- 
chaser of the property in question. They 
also impleaded their elder brother Raj 
Narain. It may be remarked that Bhondu 
himself has died in the interval. The 
plaintiffs claim to recover possession of. 
their own shares in the property sold under 
the decree of the 9th September 1898, upon 
a finding that the decree itself and the 
auction-sale which followed thereon are not 
binding on them. The suit was resisted 
only by the first defendant, and on the pleas 
taken by him a number of issues were 
framed. The learned Subordinate Judge, 
however, decided only two of these issues, 
the first and the fourth. The question 
covered by these issues was, whether the 
present suit was or was not barred by the 
principle of ves judicata as laid down in 
section 11 of the Code of Civil Procedure, 
along with the connected question whether 
the minor defendants in the suit of 1893 
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had been legally and effectively represented 
by Bhondu as their guardian ad litem so as 
to make the proceedings in that suit binding 
upon them. The learned Subordinate Judge 
found on these issues in favour of the con- 
testing defendant, and accordingly dismissed 
the suit without going into the merits of 
the plaintiffs’ case. On appeal the learned 
District Judge has reversed the findings of 
the first Court on these points and has 
remanded the case for trialon the merits. 
The frst defendant appeals to this Court 
against this order of remand. 

The learned District Jadge has pointed 
out that, at the time of the litiga- 
tion of 1898, there was in force a 
rule of this Court (rule 128) passed under 
the authority conferred on this Court 
by section 652 of the former Code of Civil 
Procedure (Act XIV of 1882), according to 
which the consent of Bhondu should have 
“been first obtained before he was appointed 
guardian ad litem for his minor sons. The 
record shows that this rule was overlooked 
and was in fact contravened by the Court 
which tried the suit of 1898. Notice was 
issued to Bhondu, but when he failed to 
put in an appesrance his consent would 
seem to have been presumed from the fact 
of his having made no objection, and he 
was thereupon appointed in his absence. It 
has already been pointed out that he made 
no defence to the suit, which was in fact 
decroed ew parte ten days after the order 
appointing Bhondu guardian ad litem. It 
is contended before us in appeal that the 
District Judge should not have dealt with 
the matter as if the mere fact of Bhondu’s 
appointment being in contravention of rule 
128 aforesaid was decisive of the whole 
question. Reading the judgment of the 
lower Appellate Court asa whole, it would 
not seem that the learned District Judge 
was himself of this opinion. He says that 
the question whether the minor defendants 
in the suit of 1898 were or were not pre- 
judiced by the appointment of Bhonda, isa 
question which still remains to be tried. 
Nevertheless it might perhaps be contended 
that the effect of his order as it stands is 
to determine once for all in favour of the 
present plaintiffs the fact that they are not 
bound by the decree of the 9th of Septem- 
ber 1898, and this is substantially the 
point taken before us. We have been re- 
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ferred toa good deal of case-law on the 
subject ; probably the case most of all in 
point is that of Walan v. Banke’ Behari 
Pershad Singh (1). It would seem that in 
that case there had been a serious irregu- 
larity in the proceedings of the Court, in 
that no formal order appointing a guardian 
ad litem for certain minor defendants had 
been passed at all. There, however, the 
Court had the advantage, which has been 
denied to us to-day by the course which 
the present proceedings took in the Court of 
first instance, namely, the advantageof' having 
before it complete findings on all the ques- 
tions of fact involved. It was, therefore, in 
a position to hold that the minors had 
been effectively and adequately represented 
in the course of the proceedings which it 
was sought to challenge. Upon this it was 
held that the defect pointed out amounted 
to no more than an irregularity and was 
not sufficient reason for holding that the 
proceedings were null and void as against 
the minor defendants and the decree not 
binding upon them. We have been referred 
to other cases, such as Chandar Sekhar 
Tewari v. Balakdhart Dubey (2), Col- 
lector of Meerut v. Umrao Singh (3) and 
Daulat Singh v. Raghubir Singh (4). All of 
these cases are distinguishable from the 
present one on one broad ground, namely, 
that the guardian ad litem had in each case 
been duly appointed for the minor litigant 
or litigants concerned, and the person so 
appointed was the proper person to act as 
guardian. In the case now before us there 
was, to put it at the lowest, a serious 
irregilarity about the appointment of Bhondu 
to actas guardian for his minor son, and 
it would seem also that, qua the question 
sought to be put in issue in the present 
litigation, Bhonda was not a fit and proper 
person to be appointed as guardian of his 
minor sons, The present plaintiffs are 
seeking to challenge the alienation ‘of the 
joint family property effected by the sale 
of the 22nd of September 1903 on a decree 
which, as against their father arid their 
elder brother at any rate, was duly obtained 
according tolaw. They claim to challenge 


(1) 30 C. 1021; 7 C. W. N. T74 5 Bom. L.R. 822; 

30 I. A. 182; 8 Sar. P. O. J. 512. É 
(2) 15 Ind. Cas. 611; 10 A. L. J. 149. 
(3) 29 Ind. Cas. 220; 18 A. L. J. 487. 
(4) AL W. N. (1894) 141, 
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this alienation on the ground that thé decree, 
as against Bhondu, either did nut represent 
a real debt due from Bhondu at all, or 
arose out of a debt tainted with immorality. 
Now these were pleas which Bhondu himself 
could not have been reasonably expected to 
raise. It is, therefore, practically impossible 
to say whether or not the minor defendants, 
in the litigation of 1898, were prejudiced 
by the appointment of Bhondu to act as 
their guardian ad litem, until we know 
whether a good defence on the lines above 
suggested was or was not open to the said 
defendants and could have been set up on 
their behalf by a properly appointed 
guardian, that is to say, the procedure 
adopted by the learned Subordinate Judge 
in seeking to dispose of the case before 
him upon what he conceived to be a pre- 
liminary issue of law, without going into 
the facts of the case, is practically an im- 
possibility. Lo this extent the learned 
District Judge is right, namely, that the 
- suit requires to be tried ont on the merits. 
It has to be determined whether the 
present plaintiffs are or are not ina posi- 
tion to impeach the alienation of the joint 
family property effected by means of the 
decree passed against Bhondu and Raj 
Narain. In order to ascertain this fact it 
has necessarily to be considered whether the 
plaintiffs would have had a good defence 
against the suit of 1898 on the lines sug- 
gested by these pleadings. Subject to these 
remarks it seems to me that the decision 
of the learned District Judge—if that deci- 
sion be properly understood—is not fairly 
open to objection. I would, therefore, 
dismiss this appeal while leaving costs of 
the parties here and hitherto to be costs 
in the suit. 

Warsa, J.—I concur. 

By tae Cocrt.—The appeal is dismissed. 
Costs of the parties here and hitherto will 
be costs in the suit. 


Appeal disinissed. 
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COURT OF THE FINANCIAL COMMIS- 
SIONER, PUNJAB. 

Revente Reviston No.3 or 1902-03, 
October 9, 1904. 

Present: —Sir Lewis Tupper, Financial 
Commissioner, 

HARJAS AND ANOTHER— MORTGAGEES— 

APPELLANTS 
versus 
HARDITTA AND orHers—Morreicors— 


OTaeER-SIDE. 

Punjab Alienation of Lant Act (XLII of 1900), ss. 9, 
19, 23 —AMortgage by way of conditional sale made before 
the Act— Agreement to strike out sale conditions—~ 
Mutation—Punjab Land Revenue Act (XVII of 1387), 
s. 37 (b). 

The period of a mortgage by way of conditional 
sale made beforethe Punjab Alienation of Land Actand 
subsisting after the Act came into force should not be 
altered, if the mortgagee agrees that the sale condition 
shall bə excised. [p. 710, col. 2.] 

Where, therefore, the partiés to a mortgage by way 
of conditional sale agreed that tho mortgagees (who 
were non-agriculturists) should come into possession 
and the mortgagors should occupy the land as tenants 
suhject tothe payment of rent, and on this under- 
standing applied for mutation of names: 

Heid, that mutation could not be allowed as the 
position of tha parties was not in accordance with 
the Punjab Alienation of Land Act, which aimed at the 
excision of conditions intended to operate by way of 
conditional sale when they came to notice in the usual 
course of basinesa; [p. 710, col. L] 

(2) that inasmuch as the pirties being put to their 
election agreed that the conditions intended to 
operate by way of conditional sale should be struck 
out, mutation should be effected under section 37 (b) 
of the Land Revenue Act. [p.710, cols. 1 & 2.] 


Patition for revision against the order of 
the Collector, Jullundur, dated the 16th 
October 1902, affirming that of the Naib- 
Tahsildar, Assistant Collector, 2nd Grade, 
Phillonr, dated the 9th September 1902. 

JUDGMENT.—On March 6th, 1899, 
Harditta and Indar, Jats, mortgaged certain 
land and houses to Harjas and Labhu, 
Khatris, for Rs. 898. The mortgage was 
a collateral one and contained provisious 
intended to operate by way of a conditional 
sale and enforceable if the principal of the 
debt was not repaid within two years. The 
principal has not yet been paid and no 
steps have been taken to enforce the coñdi- 
ticnal sale, but by the agreement of the 
parties the mortgagees have coms into the 
possession of the land and Indar and Harnam, 
acting apparently on behalf of his father, 
have taken the land on lease from them as 
their tenants, subject to payment of rant 
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for one year, which has expired. Before 
me the parties agree to continue this arrange- 
ment, 

In consequence of the transfer of posses- 
sion above referred to, parties applied for 
mutation of names. 

The Naib-Tahsildar on the 9th September 
1902 refused mutation on the grounds that 
the mortgagees do not belong to an agri- 
cultural tribe, that possession was taken 
after Act XIII of 1900 came into force, 
and no fresh sanction of the Deputy Commis- 
sioner has been obtained. 
~ The Naib-Tahsildar probably did not qnite 
understand the Act. A Deputy Commissiouer 
eannot sanction a mortgage at variance with 
the Act; but if a mortgage is made by a mem- 
ber of an agricultural tribe at a date subse- 
quent to the commencement of the Act in any 
manner or form not permitted by the Act the 
Deputy Commissioner under section 9 (1) can 
revise the term of the mortgage so as to 
bring it into accord with a permitted form. 


The Deputy Commissioner, apparently 
holding that the exchange of possession 
“above described in substance amounted to 
a fresh mortgage in form not permitted by 
the Act, upheld the order of the Naib- 
Tahsildar refusing sanction to the muta- 
tion. 

Under the whole circumstances, | think 
it was proper to refuse mutation, though 
not for any of. the reasons given above. 
I do not think there was any fresh 
mortgage but the case was such that the 
position of the parties was not in accordance 
with the policy of the Act; which, on behalf 
of members of agricultural tribes, aims at 
the excision of conditions intended to 
operate by way of conditional sale when 
they come to notice in the usual course of 
business. 

Sections 9, 19 and 23 of the Act give 
me ‘all powers - necessary to deal with the 
case. : 

1 have put the mortgagees to their election 
under section 9 (2); and they elect for the 
conditions intended to operate by way of 
a conditional sale being struck out of their 
mortgage-deed. 

So faras relates to the lard comprised 
in the deed which is ‘land’ as defined in 
the Alienation of Land Act, 1 order that the 
mortgage-deed be read without such condi- 
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tions; im other respects it remains the 
record of a subsisting mortgage unaffected 
by these proceedings. 

The parties having agreed that the 
mortgagees shall remain in possession and 
that the mortgagors shall continue ta be 
their tenants of the land, mutation of 
names should now be effected accordingly 
under section 37 (b) of the Land Revenue 
Act. 

It will be observed that the situation 
has now been regularized, so Lhat there is 
nothing inconsistent with the policy of the 
Act in the relations now established between 
the parties. The period of a mortgage by a 
conditional sale made before the Act came 
into force and still subsisting, is not to be 
altered if the mortgagee agrees that the sale 
condition should be excised. 

The Deputy Commissioner himself might 
have dealt with this case precisely as I bave 
dealt with it, if it had occurred to him to 
do so. As the Act is still new, I have re- 
corded my reasons fully for the guidance of 
other Deputy Commissioners. 

Revision disposed of, 





LOWER BURMA CHIEF COURT. 
Civit MISCELLANEOUS Apprat No, 29 or 1915. 
July 8, 1915. 

Present: —Mr. Justice Twomey, 

MA YON AND oraers—PLaintiprs— 
APPELLANTS 
versus 
MAUNG KYA GAING AND ANOTHER—- 
DEFENDANTS — RESPONDENTS, 

Civil Procedure Code (Act Y of 1908), Sch. IF, paras, 
18, 22—Arbitration— Award, how far bars subsequent 
suit for same reliefs—Specific Relief Act (I of 1677), 
s. 21. 

A valid award will be a bar toa suit based on any 
of the claims embraced in the submission and covered 
by the award. Itis, however, open to a party to 
impugn the validity of the award or to show that 
some part of the claim was not covered by itand if 
he succeeds in the latter such part should be dealt with 
onits merits. [p. 711, col. 1.] 

Bhajahari Saha Banikya v. Behary Lal Basak, 33 ©. 
881; 4 C. L. J. 162; Muhammad Newaz Khan v. Alam 
Khan, 18 C. 414; 18 I. A. 73; 6 Sar. P. C. J. 26, ro- 
ferred to. 

Mr. Naidu, for the Appellants. 

Mr. Halkar, for the Respondents. 

JUDGMENT,— This case has been need- 
lessly complicated and protracted by reason 
of the failure of the lower Courts to apply 
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the correct law. They have proceeded on 
the assumption that section 21 of the Specific 
Relief Act governed the ease, having over- 
looked the provisions of clause 22 of the 
Second Schedule to the Civil Prosedure Code 
of 1908. Since that Code came into force 
the law governing such cases has -been con- 
tained in clause 18 of that Schedule, and all 
previous decisions, in so far as they proceed- 
ed on section 21 of the Specific Relief Act, 
have become inapplicable. 

In this case the first and second appellants 
and the respondent agreed on llth March 
1914 to refer to arbitration the matters in 
dispute in this suit. On 4th June the 
respondents filed the snit. There was 
considerable delay in serving the defendants, 
who did notappear till 22nd August. Mean- 
while on 19th July an award had been made, 
and in their written statement filed on 27th 
August, the defendants, besides raising a 
defence on the merits, produced this award 
and claimed that its existence was a bar to 
the suit. Subsequently on 16th September, 
plaintiffs amended their plaint, and 
on 22nd September defendants filed an 
amended written statement. The amend- 
ments, however, do not affect-the aspect of the 
case with which we are concerned. 


The only issue framed was whether section 
21 of the Specific Relief Act barred the suit. 
In view of the written statement, the issue 
should have been whether the award barred 
the suit. Ifthe award isa valid award, it 
will bar a suit based on all claims embraced 
in the submission and covered by the award: 
see Bhajahart Saha Banikya v. Behary Lal 
Basak (1) and the Privy Council case of 
Muhammad Newaz Khan v. Alam Khan (2). 
It will, however, be open tothe plaintiffs to 
impugn the validity of the award, or to show 
that some part of their claim was not covered 
by it, and if they succeed in the latter, such 
part as the award leaves undetermined can 
be dealt with on its merits. Though, there- 
fore, I disagree with the grounds on which 
the Divisional Court acted, I consider the 
actual order of remand was right, and I diz- 
miss this appeal but make no order as to 
costs, ý 
Appeal dismissed. 


(1) 83 O. 881; 40. L, J. 162. 
123 18 O. 414; 18 1. A. 73; 6 Sar, P. O. J. 26. 


ALLAHABAD HIGH COURT. 
Firsr Cryin Appean FROM Orper No. 9 
or 1916. 

- May 3, 1916. 
Present:—Justice Sir P. O. Banerji, KT., 
and Mr. Justice Piggott. 
RADHIKA PRASAD BAPULI— APPLICANT 
-— Å PPELLANT 
versus 
Tus SECRETARY or STATE ror INDIA 
In COUNCIL—Opposirs Partyr— 
RESPONDENT. 

Succession Certificate Act (VII of 1889), 8. 4— 
Assignee from legal vepresentative of deceased person, 
right of, to succession certificate—Question to be decided. 

An assignee of a debt from the legal representative 
of a deceased person to whom the debt was due, 
is entitled to a succession certificate in respect of 
the debt assigned. [p. 712, col. 2.] 

On an application for a succession certificate by an 
assignee of a debt, the only question which a Court 
has to decide is whether the applicant is the represen- 
tative of the person to whom the debt is alleged 
to have been due, and not whether the assignor of 
the applicant had a valid title or not, or whether the 
assignment conveyed any title to the applicant or 
whether the debt secured was recoverable or not. 
[p. 712, col. 2.] 

First appeal from an order of the District 
Judge, Benares, dated the 7th October 
1915. i 

FACTS material for the report are as 
follows:— 

This appeal arose out of an order of the 
District Judge of Benares, rejecting au ap- 
plication for a succession certificate in 
respect of a Government promissory note 
No. 307 of the value of over Rs. 8,000. 
The debt is known as the Tanjore debt. 
The promissory note was issued originally 
in the name of one Madho Sahay. 

Madho Sahay was living jointly with 
his brother Beni Sahay. Madho Sahay 
died in 1862 and Beui Sahay in 1879. 

Sital son of Madho Sahay died in 
1884. Madho Sahay had four daughters. 
Three were issueless. One of them 
Snbhadra had two sons, one Gulab Das 
who died issueless and the other Madhuri 
Das, who died ‘in 1906 leaving a son Makund 
Lal. The note in question bore the endorse- 
ment “pay to Girdhari Lal” signed by 
Madho Sahay. Jiban Lal, a descendant of 
Girdhari Lal, tried to realise the amount un- 
successfully. Makund [inl thereafter sold the 
note in question to the applicant, who 
applied under Act VII of 1889 for a 
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succession certificate. The District Judge 
refused the application on the ground that 
the note bore an endorsement of transfer 
to Girdhari Lal by Madho Sahay and hence 
an assignee of Makund Lal had no right, 

Dr. Surendra Nath Sen, for the Appellant.— 
The applicant is entitled to the succession 
certificate as it has reference to the estate 
of a deceased person. 

[Banen J.—An assignee cannot apply 
for a succession certificate. ] 

The present applicant does not happen to 
be the assignee of the original holder. Madho 
Sahay held the note. After his death Beni 
Sahay was entitled to it. No certificate 
was required for him. After Beni Sahay’s 
death Sital Sahay, a member of the joint 
family, was entitled to it. In no case a 
succession certificate was required. He re- 
ferred to Karuppusami v. Pichu (1), Man- 
charam Pranjivan v. Bai Mahali (2), Allah- 
dad Khan v. Sant Ram (3) and Rung Lal y. 
Annu Lal (4). 

(Banern, J—The question is whether 
you can maintain this application. The 
endorsement on the note is signed by Madho 
Sahay. ] 

The endorsement has not been proved. 
The successors of Cirdhari tried to realise 
the money but they could not prove their 
claim, 

[Banevst, J.—The endorsement 
than 30 years old. | 

Ib is so, but the document does not come 
from proper custody. Moreover we 
have got a relinquishment in our favour 
from the heirs of Girdhari Lal. 

The fact that the debt is barred is no 
ground to refuse snecession certificate. The 
respondent can take this plea if we sue 
for the amount. 

Mr, A. E. Ryves, for the respondent, was 
heard in reply. 

JUDGMENT.-—The appellant filed an 
application in the Court below for a succes- 
sion certificate under Act VII of 1889 
in respect of a Government promissory note 
described as a part of what is called the 


is more 


(1) 15 M. 419; 2 M. L. J. 116. 

(2) 18 R. 315. 

(3) 17 Ind. Cas, 486; 10 A. L. J. 506; 35 A. 74 
(4) 22 Ind, Cas, 349; 1: A. L. J. 968; 36 A. 91, 


Tanjore debt. The promissory note was in 
favour’ of one Madho Sahay. He and his 
brother Beni Sahay are said to have formed 
a joint family. Madho Sahay died long 
ago and one of his daughters left two sons, 
one of whom Madhuri Das died in i906 
leaving a son Makund Lal. Makund Lal 
has assigned the note to the present appli- 
cant under a deed of assignment, and he as 
sach assignee has applied for a succession 
certificate. The Court below refused to grant 
his application, on the ground that it had 
not been established to the satisfaction of the 
Court that the applicant’s assignor had a 
subsisting title at the date of the assignment. 
In our opinion this was not a question 
which the Court ought to have gone into 
in the present case. Whether the assignor 
of the applicant had a valid title or not, or 
whether the assignment conveyed any title 
to the applicant, or whether the debt .secured 
by the promissory note was recoverable 
or not, were not matters which the Court 
had to determine upon an application for a 
certificate. The only question which the 
Court had to decide was, whether the appli- 
cant was the representative of the person 
to whom the debt was alleged to have been 
due. In this case the debt is alleged to 
have been due to Madho Sahay deceased and 
there is no doubt, according to the finding 
of the Court below, that Makund Lal was 
the legal representative of Madho Sahay and 
the applicant is an assignee from him. 
Therefore the representative title of the appli- 
cant was established and in fact the learned 
Judge granted him a certificate as such 
assignee in respect of another promissory 
note. Under these circumstances the appli- 
cant was entitled toa certificate in respect 
of the promissory note No. 307. We allow 
the appeal and varying the order of the 
Court below, direct that a certificate be issued 
under the Snccession Certificate Act in 
respect of the promissory note in question, 
No. 307. Having regard to the circumstances 
we make no order as to costs. 


Appeal allowed, 
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OUDH JUD:CIAL COMMISSIONER'S 
COURT. 

First Civiu Appear No, 79 or 1913. 
August 31, 1915. 
Present:—Mr. Stuart, A. J. C., and 
Mr. Muhammad Ali, A. J. © 
RAMMAN LAL AND ANOTHER— PLAINTIFF3—- 
APPELLANTS 
Versus 
RAM GOPAL, MINOR, UNDER THE GUARDIAN- 
SHIP oF Musammat JANAKA AND ANOTSER— 
DEFENDANTS — RESPONDENTS. 

Registration Act (XVI of 1908), s. 2 (6)—“Immore- 
able- property”, meaning of —“Standing timber” and 
“standing trees”, distinction between— Mortgage of grove 
—Finding questioning admitted fact —Court, duty of. 

The term “standing timber” means trees the wood 
of which can be used for building or repairing houses 
or for other industrial purposes, and implies an 
intention, sooner or later, to sever the treesfrom the 
soil, The term “standing trees”, however, does not 
imply any such severance or use. [p. 716, cols. 1 & 2.] 

Where a mortgagee took a usufructuary morte 
gage of a tenant’s rights in a grove, consisting 
mostly of fruit-bearing trees, and the parties to the 
mortgage did not contemplate the prospect of 
severance of the trees and use of their wood for 
industrial purposes: 

Held, that the trees of the grove could not be 
considered to be “standing timber” and that, therefore, 
the mortgage of the grove-holder’s rights was a 
transfer of “immoveable property” within the 
meaning of the Registration Act. [p. 716, coi. 2.] 

Mangal. Sen v. Musammat Naoli,9 Ind. Cas. 478, 
dissented from. 

Ram Ghulam v. Manohar Das, A. W. N. (1887) 59, 
explained. 

Ali Bakhsh v, Ghurat, 28 Ind, Cas. 180;2 O. B.J. 
97; 18 O. C. 122 and Mirza Muhammad Ahmad Shah 
v, Saiyed Muhammad Taqi, 30 Ind. Cas. 281; 2 0. D. 
J. 285, followed. 


A Court cannot arrive at a finding so as to question 
a fact not disputed by the parties in their pleadings. 
Lp. 715, col 1.) 

Appeal from the decree of the Subordinate 
Judge, Hardoi, dated the 2ist April 1913. 


Pandit Gokaran Nath Misra, for the Appel- 
lants, ‘ 


Mr. A. P. Sen, for the Respondents. | 


JUDGMENT.—This was a suit brought on 
the foot of a registered deed of mortgage, 
dated the llth October 1905, executed by 
Ram Narain in favour of Ramman Lal and 
Narain Prasad. The deed was for a considera- 
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tion of Rs. 12,500, which was 
the following manner: —- 


made up in 
Rs. a. p. 


On account of the amount due 
` for principal on a previous 
mortgage-deed dated 12th. 
March 1902 sis 
On account of the amount to 
be paid by the mortgagees 
to Banwari Lal in satisfac- 
tion of a decree dated 30th 
November 1904 held by 
bim against the mort- 
gagor va 
On account of the amount 
due for previous debts re- 
corded in the books of the 
mortgagees and the amount 
due for interest on the deed 
of 12th March 1902 to 
which reference has been 
made me 
On account of cash paid at 
“the time of registration ... 


5,000 0 0 





TovaL 12,500 0 0 

The deed secured and hypothecated the 
mortgagor’s rights in the villages of Sikan- 
darpur and Ratnapur situated inthe Farrukh- 
abad district, and the rights possessed by 
the mortgagor as mortgagee of a grove of 4 
biswas situated in Chak Bambiari, in Tahsil 
Shahabad, Hardoi District, under a deed of 
usufructuary mortgage, dated the 2nd of 
Octcber 1505, executed by Girdhari, grove- 
holder, in favour of Ram Narain for a 
consideration of Rs. 50. The mortgage 
provided for the payment of compound 
interest on the principal amount at the 
rate of six per cent. calculated half- 
yearly. Theamount of principal and interest 
due was payable within five years, and, if the 
terms of the deed were not satisfied within 
five years, there was a provision that the 
mortgagees should be entitled to take 
possession of the mortgaged property and 
enjoy its usufruct in lieu of the interest then 
due. 

The suit was instituted on the Ist 
March 1912 by Ramman Tal and Mangla 
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Din, son of Narain Prasad, Narain Prasad 
having died siwcə the execution of the 
deed. Ram Narain had also died since 
the execution of the deed, and the de- 
fendants impleaded were Ram Gopal, minor 


son ‘of Narain, and Musammat Anna 
Purna, the widow of Banwari Lal, the 
deceased son of Ram Narain. The suit 


was for possession of the. mortgaged pro- 
perty under the terms of the deed. Ram 
Gopal alone defended the suit. Musammat 
Anna Purna was absent and unrepresented. 
The contesting defendant admitted the 
execution of the deed, but alleged that it 
had been executed without consideration, 
that its execution had been obtained by 
the exercise of fraud and undue influence 
on Ram Narain, that, inasmuch as registra- 
tion of the deed bad taken place in the 
Hardoi District, the terms of the deed 
were unenforceable as against the Farrukh- 
abad property, because the mortgagee’s 
rights held by the mortgagor in the 
Hardoi district, which were transferred 
under the terms of the deed, were not 
rights to immoveable property within the 
meaning of the Registration Act, that the 
property situated in the Farrukhabad dis- 
trict was the ancestral property of Ram 
Narain which had passed to Ram Gopal, 
and that the terms of the deed were not 
binding on Ram Gopal, as his father 
had no power to alienate his ancestral 
property and as he had not benefited 
under the terms of the deed. i 


The learned Subordinate Judge framed 
the following issues: — 


_ 1. Whether Ram Narain failed to receive 
consideration of the bond in suit. 

2. Whether thé deed has been obtained 
by fraud and undue influence. 

3. (a) Whether the grove in Shahabad 
mortgaged in the deed in suit falls under 
the category of moveable or immoveable pro- 
perty, 

(b) and whether the registration of the 
deed was, therefore, obtained by fraud, 
(e) if so, how does it affect the suit P 

4, (a) Whether Bhajan Lal and 
son Ram Narain had separated, 

“ (b) whether Ram Narain had purchased 
the property in suit with his separate funds, 
and 


his 
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(c) is the property in suit, therefore, 
ancestr#l, or self-acquired? 

3: Whether Ram Gopal defendant No. 
1 has been benefited by the loan. ‘If so, 
is he bound by it? 

6. Whether the condition to put the 
plaintiffs in possession of the property 
mortgaged is not enforceable against the 
defendant? , 

His findings on these issues were as 
follows:— i 


. 


i 

He arrived at no finding on the first 
issue, as he was of opinion that, inasmuch 
as the suit was one for possession, the 
question as to the correct amount of con- 
sideration paid and received was pre- 
mature, and must be left open to be 
determined in a suit for redemption. On 
the second issue he found that no fraud 
or undue influence had been exercised 
upon Ram Narain. On the third issue he 
found (a) that the mortgagee’s rights in 
the grove in the Hardoi District did not 
constitute immoveable property, (b) that 
the registration of the deed had been 
obtained by fraud, and (c) that, as the 
deed as against the Farrukhabad property 
had not been properly registered, the suit 
must fail as against the Farrakhabad 
property. His decision on the fourth issue 
was (a) that Bhajan Lal had not separated - 
from Ram Narain, nor were they separated 
from the rest of the family, (b) that 
Ram Narain had not purchased the pro- 
perty from his separate funds, and (c) 
that the property in suit was joint and 
ancestral property of Khushal in the hands 
of Ram Narain. He considered it unneces- 
sary to decide the fifth and the. sixth 
issues and decreed the plaintiffs’ claim to 
possession over the mortgagee’s rights in 
the grove land in Hardoi and dis- 
missed the remainder of the claim. 


The appeal is filed by the plaintiffs 
against the dismissal of the remainder of 
the claim. The learned Counsel for the 
appellants has pointed out that according 
to the pleadings there was no con- 
test between the parties with ‘regard 
to one point which was decided by 
the learned Subordinate Judge against the 
agreement of the parties to the suit. 
Bhajan Lal was, the son of Khushal. 
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Khushal had three sons Bhajay Lal, 
Khayali Ram and Lachbmi Narain. Ram 
Gopal, the contesting defendant, never sug- 
gested that he was a member ofa joint 
Hindu family consisting of himself’ and 
the descendants of Khayali Ram and 
Lachhmi Narain. He asserted, on the 


contrary, in the fifteenth paragraph of his . 


written statement that the villages of 
Sikandarpur and Ratnapur had formerly 
been the ancestral and joint property of 
a joint Hindu family and tbat he had 
-become the absolute owner of those villages 
by the right of survivorship. His case 
-was that the joint family consisted of bis 
father Ram Narain, his half-brother Ban- 
wari Lal, and himself. Banwari Lal had 
in the lifetime of Ram Narain brought 
a suit for partition of his share, which 
had been settled by a decree based onan 
amicable arrangement by which he was 
allowed a sum of Rs, 5,000 in lieu of his 
rights. Banwari Lal being thus removed 
from the family, the family would have 
consisted of Ram Narain and Ram Gopal 
alone according to Ram Gopal’s suggestion. 
The plaintiffs’ case was that Ram Narain 
had separated from his father Bhajan Lal 
and that the two villagesin Farrukhabad 
were his self-acqnired property. The contest- 
ing defendant denied that Ram Narain 
had separated from his father Bhajan Lal, 
but no suggestion was ever made to the 
effect that Bhajan Lal was other than 
separate from his brothers Khayah Ram 
and Lachhmi Narain. Thus the parties were 
absolutely agreed as to the fact that there 
had been a separation between Bhajan Lal 
and his brothers. This is clear from the 
pleadings. Nevertheless the learned Subordi- 
nate Judge has found, against their agree- 
ment, that Bhajan Lal and Ram Narain 
had not separated from the rest of the family. 
He further found that the property was 
joint and ancestral property of Khushal, the 
father of Bhajan Lal. These findings cannot 
be supported in view of the pleadings of the 
parties to the suit. With regard, however, 
to the suggestion that the Farrukhabad pro- 
perty was self-acquired property on the part 
of Ram Narain and was not property ac- 
quired from the funds of the joint family 
of which Ram Narain, Banwari Lal and 
Ram Gopal were members, we find that 
the decision to the effect that they were 
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not purchased from the separate funds of 
Ram Narain is correct. We, therefore, modify 
the learned Subordinate Judge’s finding 
upon this point by noting that the Farrukh- 
abad property was acquired out of joint family 
funds possessed by the family of which 
Bhajan Lal and Ram Narain were members 
and in which .Banwari Lal and Ram Gopal 
obtained rights as co-parceners upon their - 
birth. 


We have next to consider the 
of registration. The learned Subordinate 
Judge has relied upon a decision of a 
single Judge of the Allahabad High Court, 
reported as Mangal Sen v. Musammat Naold 
(1), as support of the proposition that the 
mortgagee’s rights possessed by Ram Narain 
in the grove situated in the Hardoi district 
were not immoveable property. The words 
used by the learned Judge who decided that 
cise were, “standing timber has been 
excluded from section 3 of the Registration 
Act also and, therefore, it is evident that 
a grove, apart from the land on which it 
stands, is not immoveable property for the 
purposes of registration,’ The learned Sub- 
ordinate Judge was under the impression 
that this decision upheld upon this point 
the view taken by a Bench of the Allahabad 
High Court in a previous case, Ram Ghulam 
v. Manohar Das (2). The learned Subordi- 
nate Judge is in error upon this point, for 
that previous decision has no reference to 
the question whether a grove can be con- 
sidered to be “standing timber” within the 
meaning of the Registration Act. That 
decision of the Bench was solely upon the 
point as to whether standing trees could 
be considered to be immoveable property 
within the meaning of Article 132 of the 
Limitation Act. No special reference was 
made to the interpretation of the words 
standing timber” in the Registration Act 
although the members of the Bench said, 
It is quite true that in other Acts, and 
for other purposes, definitions of immoveable 
property are given, which would exclude 
standing trees.” There is nothing, however 
to show that the learned Judges had i 
their mind the meaning of the words “stand. 
ing timber” in the Registration Act. The 


question 


{1) 9 Ind. Cas. 478. 
(2) A. W. N. (1887) 59. 
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learned Subordinate Judge, while laying 
stress upon the decision in Mangal Sen v. 
Musammat Naolt (1), remarked that no 
authority laying down a contrary proposition 
had been brought to his notice. At the 
time that he wrote his judgment there 
was no reported authority of this Court 
dealing with this point There have, how- 
ever, been two decisions in the last few 
months deciding this very question. The 
first of these is the case of Ali Bakhsh v. 
Ghurai (3), where the Judicial Com- 
missioner expressly dissented from the 
decision in Mangal Sen v. Musammat Naold 
(1) and held that the determination of the 
question asto whether a transfer of interests 
in a grove was or was not a transfer of 
immoveable property within the meaning of 
the Registration Act ought to be decided 
on a consideration of the circumstances of 
the transfer and the intention of the parties, 
The point again came before the Judicial 
Commissioner in a case which he decided 
in last April, Mirza Muhammad Ahmad 
Shah v. Suiyed Muhammad Taqi (4), where 
following the same principle that be had 
already enunciated he decided that, where 
a nim tree had been mortgaged without 
any intention of its being severed from the 
land and used as timber as a result of 
the mortgage, the tree is immoveable, and 
not moveable property as defined by the 
Registration Act. We concur entirely with 
the interpretation of the law that has 
commended itself to the learned Judicial 
Commissioner. The word “timber” is used 
in the English Law to denote trees the 
wood of which can be used in the building 
and repairing of houses according to the 
custom of the locality in which the trees 
are situated, and thére is no evidence worth 
the name to show that the wood of all 
the treesin the .grove in question was 
wocd that could be used for the building 
and repairing of houses according to the 
custom of the locality in which the grove 
is situated. But apart from that point 
the transfer of timber involves an intention 
to sever the trees from the ground in 
order that the wood may be used for 
industrial purposes. When a party pur- 
chases timber he must be impliedly con- 


(8) 28 Ind. Cas. 180; 2 O. L. J. 97; 18 O. ©. 122, 
(4) 30 Tnd. Cas, 281; 20. L. J..285, 
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sidered to purchase wood for industrial uses. 
If tkat wood has already been severed 
from the ground the timber would be felled 
timber. If he purchases the trees with the 
intention of retaining them until they have 
arrived at greater maturity, he would be 
said to purchase standing timber. But in 
the latter casa the-factum which would 
distinguish the purchase of timber from 
the purchase of trees would be the intention 
sooner or later to sever the trees from the 
soil and to use their wood for industrial 
purposes. Otherwise the terms “standing 
timber” and “standing trees” would be 
convertible. Here the mortgagee took a 
usufructuary mortgage of the tenant’s rights 
in a grove. As a wusufructuary mortgagee 
he had no right to sever the trees from 
the ground. He would ordinarily depend 
for the security of his money upon the 
value of the trees as standing trees and 
would obtain his interest from their produce. 
The evidence shows that most of the trees 
in question were fruit trees. There is no- 
thing to show that-either the grove-holder 
or Ram Narain contemplated the prospect 
of the severance of the trees from the soil 
and the use of their wood (even if it could 
be so used) for industrial purposes, and 
thus taking the widest possible meaning 
of the word “timber” the trees themselves 
cannot be considered to be “standing timber,” 
and it is impossible to hold that the 
transfer of the grove-holder’s rights to the 
mortgagee was a transfer of moveable pro- 
perty, and it necessarily follows that the 
transfer of the mortgagee’s rights was also 
not a transfer of moveable property. The 
main contention upon which the learned 
Subordinate Judge’s decision upon this point 
is based fails. The transfer of the mort- _ 
gagee’s rights in the grove was a transfer 
of immoveable property, and thus the mort- 
gage-deed was legally registered in the 
Hardoi district. 


We now come to the consideration of 
that portion of the judgment which refers 
to the alleged fraud involved in this regis- 
tration. The suggestion which found favour 
with the learned Subordinate Judge was that 
Ramman Lal and Narain Prasad had acted 
fraudulently and collusively with Ram 
Narain in having this deed registered in the 
Hardoi district. It is to be noted that 
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he found on the second issue that no’frand 
or undue influence had been exercised 
against Ram Narain, and his conclusion is 
that Ramman Lal, Narain Prasad and 
Ram Narain were parties to a joint fraud. 
Against whom was this fraud perpetrated? 
There is no suggestion that it was per- 
petrated against the minor son of Ram 
Narain. The confused story, which bas been 
told by the witnesses upon this point, is 
that some uncle of Ram Narain was about 
to institute a suit against him for a share 
in the Farrukhabad villages, and that Ram 
Narain considered that, in order to defeat 
this claim, he should execute a fictitious 
transfer of his property and endeavoured to 
keep the fact that he had executed such 
a transfer from the knowledge of his unele. 
This is the story which is told, and, if it 
were true, the person whom it was proposed 
to defraud would be the uncle who intended 
to bring a suit. The tiansfer would then 
be yoidable at the instance of the uncle. 
We do not see what bearing this incident, ` 
even if true, would have upon the question 
of the validity of the registration in this 
particular case. The transaction would not 
be voidable at the instance of Ram Gopal, 
and under the law a fraud would make 
the transaction voidable rather than void. 
Thus we are unable to understand why 
the learned Subordinate Judge attached 
so much importance to the point of the collu- 
sive nature of the mortgage with reference 
to the question of registration. Apart from 
that fact, we consider that the evidence 
does not- support the truth of the allega- 
tion. It is not clear how Ram Narain 
could have gained anything as against his 
unele by making such a fictitious transfer. 
J£ the uncle wished to institute a suit it 
would have been either for a declaration 
that he was entitled to a share in the 
Farrukhabad villages as a member of the 
-joint Hindu family, or fora partition. In 
either case his claims could not have been 
defeated by a fictitious transfer made by Ram 
Narain shortly before the suit was instituted, 
and there was no object, even.if such a 
fictitious transfer were made, in having the 
registration effected in the Hardoi District 
with the intention cf keeping the fact from 
the knowledge of this unele, for, 
when registration of a document is made 
affecting property involved in one district, 
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it is the duty of the registering officer to 
forward a copy of the deed registered to the 
registering officers in the other district or 
districts in which portions of the registered 
property are situated. Thus in any circum- 
stances the knowledge of the registration 
of the deed in the Hardoi District must 
have come to Farrukhabad District. Further 
we fird that no uncle instituted a suit 
against Ram Narain, and we believe that 
the whole suggestion is false. We have 
read the evidence supporting this story and 
we are not impressed with the veracity of 
the witnesses upon this point. We find 
that this story is not proved to be true and 
that there is no foundation for the sugges- 
tion that registration took place in the 
Hardoi District out of fraudulent intention, 
The reason why a small transaction was 
entered into in Hardoi in order to enable 
registration to take place at Shahabad 
instead of in the Farrukhabad District 
would appear to be very simple. It was 
probably more convenient for the parties to 
have the deed registered at Shahabad. 
They lost nothing by the execution of this 
small mortgage. 

Rs. 50 were paid in consideration of 
the mortgage, and the property secured 
was property well worth the money. Thus 
without any loss they saved the expeuses 
of their journey to another district. There 
is`no reason to impute any sinister 
motive to them in respect of this transac- 
tion. It is a very common thing for 
people to obtain registration in the place 
most convenient to them and sometimes 
they are ready to pay something as a price 
of the convenience secured.. Here they 
apparently had to pay nothing. We thus 
find that the deed was duly registered with 
regard to the property situated in the Far- 
rukkabad District and this decision carries 
us to a point where at present we can go 
no further. We have found that the pro- 
perty has been duly transferred by the deed 
of mortgage, and that the property is 
ancestral property and joint family property 
in which Ram Gopal obtained an interest 
as a co-parcener on his birth. We can- 
not, however, upon this finding award 
possession to the appellants over the 
whole of the property, for a further 
point remains. If Ram Gopal has been in 
any way benefited by the execution of this 
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deed of mortgage or if he is in any way 
liable under this deed of mortgage, the 
appellants will be entitled to possession and 
then the extent of the liability of Ram Gopal 
under the deed of mortgage can be considered, 
should he choose to bring a suit for redemp- 
tion. But so far we have no materials upon 
which we can decide whether Ram Gopal has 
been benefited by the execution of the 
deed or is liable in other ways by its execu- 
tion. The learned Subordinate Judge has not 
decided the first, fifth and the sixth issues. 
Their decision is, however, necessary for the 
determination of the suit. As the learned 
Subordinate Judge has disposed of the suit 
upon certain preliminary points, 
decree on these points isset aside by us on 
appeal, we remand the case and direct that 
the first, fifth and sixth issues be now 
tried in tbe case so remanded, and that the 
suit be decided accordiug to our decision in 
this appealand the determination of those 
issues. We, therefore, send a copy of our 
judgment and order to the learned Sub- 
ordinate Judge with directions to re-admit the 
snit under its original number in the register 
of civil suits and proceed to determine it 
under the provisions of Order XLI, rule 23, 
of the Code of Civil Procedure. Costs will 
follow the result. 
Case remanded, 





ALLAHABAD HIGH COURT. 
First APPEAL FRON ORDER No. 18 or 1916. 
May 9, 1916. 

Present:—Mr., Justice Walsh and 
My. Justice Sundar Lal. 

PORNA KOER AND anotHER— APPLICANTS 
versus 
CHUNNI LAL AND ANOTHER— 
Oprosite PARTIES, 

Succession certificate, application for—Security 
demanded not furnished - Dismissal of application— 
Second application, if maintainable, 

The mere fact that a previous grant.of succession 
certificate was subject to a condition which the 
applicants were unable to comply with, is no ground 
for refusing a second application. 

First appeal from an order of the District 
Judge, Agra. 

Mr. Saila Nath Mukerji (with him Mr, 
8. K. Dar), for the Appellants. 

JUDGMENT.—We are of opinion that 
this case must go back for the District Judge 
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to deal with it on the merits. The mere 
fact that a previous grant was subject to 
a condition which the applicants were unable 
to comply with, is no ground for refusing a 
second application. The learned Judge 
should consider this application on the 
merits, and unlesshe is of opinion that it 
is not made bona fide, he should accept the’ 
security offered, or be satisfied with a modest 
security and grant the application. It 
should be borne in mind that the object 
of the application is to enable a debt due to 
the deceased’s estate to be collected by the 
persons beneficially entitled to it, and it 
may very well be that persons who are perfect- 
ly honest, and who are applying bona fide, 
are not able to file the security which the 
Court considers appropriate. It is difficult 
to see why any but a purely nominal security 
is required hereat ail. It is not as though 
there were substantial assets, and the 
applicant were a person whom it was desir- 
able to put upon terms against the risk of his 
wasting the assets, or defeating the claims of 
creditors. The applicants are the persons 
beneficially entitled to the estate. It is 
only against loss to themselves that they are 
being required to give security. ' Practically 
the whole assets consist of thedebt which 
they are seeking to recover, and to recover 
which they require the grant. Unless they 
can be put in a position to recover the debt 
there will be nothing to waste, and the debtor 
will escape payment. It is the business 
of the Court to endeavour as far as possible 
to assist such persons rather than to put 
obstacles in their way. The appeal is 
allowed and the case remanded to the 
District Judge to be disposed of on the merits. 

Appeal allowed, 

ALLAHABAD HIGH COURT. 

First Cryin APPEAL No. 21 or 1914, 

April 3, 1916. 
Present:— Justice Sir P. O. Banerji, Kr., and 
Mr, Justice Tndball. 

Nawab Bahadur MUHAMMAD RUSTAM 
ALI KHAN AND anorner—Derenpants— 
APPELLANTS | 
versus 
Nawab MUHAMMAD MUSHTAQ HUSAIN 


AND OTHERS— PLAINTIFFS — RESPONDENTS. 
Wagf—Appointment of co-mutawalli by subsequent 
trusteenamah—Registration Act (XVI of 1908), s. 17 
—Civil Procedure Code (dct V of 1908), O. XXXIX, 
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r. 1—Punjab Court of Wards Act (II of 19089, ss. 11, 
12, action by Deputy Commissioner  under— 
Authority to register — Sub-Regisirar trustee of 
beneficiary, effect of Validity of injunction to restrain 
alienation and registration of document~—-U. P. Registra- 
tion Rules, 1”. 174—Hajr—Injunction - Direction as to 
payment of debts—Siequest to poor—Construction of 
wagf —Wagif, if can be mutawalli. 

One R created a wagf of a portion of his property 
on the 25th of August 1908. He appointed himself 
the first mutawalli and remained in possession}till 
his death. The M A.O. College, Aligarh, was one 
of tho beneficiaries. The deed was registered by a 
Sub-Registrar, who happened to be a trustee of the 
said College. Prior to the execution of the deed, 
the legal heirsof R induced the Deputy Commissioner 
of Karnal, where a portion of the property was 
situate, to take action under the provisions of 
section 11 of the Punjab Ccurt of Wards Act. 
Possession was taken of the property under section 
12, but the Commissioner set aside the proceedings. 
On the 30th of August 1908, the Deputy Com- 
missioner issued an injunction, restraining R from 
alienating his property pending inquiry under 
section 1}. R, however, executed a trusteenamah 
whereby he appointed certain persons to succeed to 
him as trustees He framed certain rules for the 


` management of the property and appointed one Q as 


co-mutawalli. This deed was not registered and on 
Rs death, the defendants took possession of the 
property. Thereupon the plaintiffs, who had been 
appointed trustees under the txusteenamah brought 
the present suit: 

Held, (1) that the érusteenaman 
pulsorily registrable; [p. 728, col. 1.] 

(2) that the action of the Deputy Commissioner 
in restraining R from alienating his property was 
ultra vires; [p. 726, col. 2.) 

(3) that section 492 of the old Code of Civil 
Procedure, Order XXXIX, rule}, of Act V of 1908, 
did not apply, as there was no proceeding in which 
the property was liable to be wasted or alienated; 
[p. 724, col. 2.] 

(4) that rule 174 of the Registration Rules did 
not make the registration of the deed invalid simply 
because the Sub-Regisirar was a trustec of the 
Aligarh: College; [p. 726, col. 1.] 

(5) thatthe rule of hajr was inapplicable to the 
facts of the case. [p. 726, col. 2.] 

(6) that a wagf subject to a mortgage was valid 
aud @ condition as to the payment of the mort- 
gage did not amount toa suspension of the wagqt 
for an indefinite time; [p. 727, col. 1.] 

(7) that the wagf did not fail by the fact of 
the non-establishment of the Islamia School but it 
continued for the benefit of the poor and that the 
doctrine of cy-pres was applicable; [p. 727, col. 2; 
P. 728, col. 1.] 

(8) that a wagi could appoint himself a mutawalli 
of the waqf property. [p. 729, col. 1.] 


First appeal from the decision of the 
Additional Subordinate Judge, Meerut, dated 
the 23rd December 1913. 

Sir Rash Behari Ghosh (with him Messrs. 
B. E. OOonor, Sundar Lal and Motti Lal 
Nehru), for the Appellants. 


was not conl- 


De. Tej Bahadur Sapru (with him Messrs. 
Boys, Abdulla and Katju), for the Respond- 
ents. 

JUDGMENT.—This is the defendants’ 
appeal in a suit for possession of immcve- 
able property, which has been decreed to 
the plaintiffs by the Court below. 

The plaintiffs are five Muhammadan 
gentlemen and their case is as follows:— 
That Nawab Rukn-ud-Daula Muhammad 
Azmat Ali Khan was the owner of alarge 
estate lying partly in the Punjab and 
partly in the Muzaffarnagar District of these 
Provinees, including the properties claimed; 
that the Nawab created a wagf of the 
aforesaid properties under a deed dated 
25th August 1908 and registered on Ist 
September 1908: that he appointed himself 
the first mufawalli and remained in posses- 
sion as such up to the date of his death 
ou 26th December 1908; that in his life- 
time on 9th November 1908, he executed 
a document, designated therein a “trustee. 
namah,” framing rules for the manage- 
ment of the trust property and nominating 
six gentlemen to succeed him as trustees 
on his death; that four of these are among 
the ‘plaintiffs; that one of them has died 
and the second plaintiff has been appoint- 
ed in his place under the rules framed by 
the Nawab; and another has resigned and 
so far no one has been appointed in his 
place; that on the death of the Nawab 
the two defendants, denying the wagf, took 
possession of the wagf property and certain 
cash (the proceeds of the said property) 
and all papers connected therewith. The 
plaintiffs, therefore, ask for possession of the 
wagf property as mufawallis, possession of 
the papers connected therewith (account. 
books, ete.), Rs. 4,715-6-11, the cash alleg- 
ed to have bsen appropriated by the de- 
fendants, and mesne profits, past and future. 

The defendants have contested the claim 
ou various grounds to which we deem it 
unnecessary to refer at present, as most of 
them have been repeated in the appeal 
before us, 


The Court below has decreed. the plaint- 
iff? claim for possession together with 
Rs. 57,564 mesne profits plus Rs. 1,227-4-0 


eash. The rest of the claim was dismiss- 
ed. Costs in proportion to success and 
failure were awarded to the parties, The 
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defendants alone have appealed. Of the 
pleas contained in the memorandum of 
appeal, the seventh relates to mesne profits 
and challenges the lower Courts’ finding in 
regard to it, but this ground has not been 
pressed before us and not a word has been 
addressed to us thereon in the course of the 
arguments. 

The case for the appellants as to the 
actual facts is put before us as follows:— 
That Nawab Azmat Ali Khan was an old 
man of from 75 to 80 yearsage in 1908, 
enfeebled both mentally and physically by 
reason of old age and illness; that he was 
consumed with a hatred of his heirs, the 
defendauts, so intense and bitter as to over- 
step the border line of sanity; that he was 
completely in the hands of his servants, 
chief of .whom was Qazi Muhammad Yakub; 
that the latter completely dominated his 
master’s mind and used his power for his 
own benefitand gain; that early in August 
1908 Major Buck, the Deputy Commissioner 
of Karnal, having learnt that the Nawab 
was being looted and ruined by his servants, 
paid a visit to him and broached the sub- 
ject of his estate being taken over by the 
Court of Wards; that this alarmed Qazi 
Muhammad Yakub and his satellites and 
they instilled into the Nawab’s mind that 
his estates were about to be taken from 
him and he himself would be dishonoured 
and disgraced in his old age and that some 
steps should be taken to prevent the estate 
falling into the hands of the Court of 
Wards and of the defendants on his death; 
that with this object they consulted lawyers 
and on August 21st, 1908, they carried off 
the old Nawab from Karnal in the Punjab 
to Jarauda in the Muzaffarnagar District in 
these Provinces in order to get him out of 
the reach of Major Buck; that the latter 
took action on August 24th, 1908, under 
sections 11 and 12 of the Punjab Court 
of Wards Act, commencing his enquiry, and 
for the protection of the estate took posses- 
sion of it; that in obedience to the orders 
of his Commissioner he gave up possession 
of the estate on August 26th but continued 
his enquiry; that on August 30th heissued 
an injunction to the Nawab restraining 
him from executing or registering any deed 
of alienation of his property until the further 
orders of the Deputy Commissioner; that 
this injunction was served al Jarauda on 


August 31st; that Qazi Muhammad Yakub 
on some date after August 25th (most pro- 
bably on August 30th or 31st but certainly 
not on August 23th) having had thedeed 
of wagf drawn up either obtained the Nawab’s 
signature and seal to it without his know- 
ing or understanding what he was doing, 
or placed his seal on it and forged his 
signature to it, and having secured the 
attendance of the Sub-Registrar at Jaranda, 
ostensibly for the registration of a lease, 
caused the Nawab to present the deed of 
wagf for registration and to acknowledge 
its due execution and had it registered; 
that the deed of 9th November 1908, the 
so-called trusteenamah, was caused to bv 
fabricated by the Qazi who impressed on 
it the Nawahb’s seal without his knowledge 
or consent, 

To put it briefly, their case is that the 
wagf was all a bogus transaction, that 
there was never any desire or intention 
on the part of the Nawab to create a wagf 
and that the wagf deed was a sham carried 
through to enable the Qazi to keep some, 
if not all, of the estate in his hands and 
out of the hands of the Court of Wards, 
and to defeat the defendants. 

If these allegations were true we should, 
of course, have to find in favour of the 
appellants and dismiss the suit, apart from 
the points of law which have been raised 
for decision. The case may for convenience 
be divided into two heads, namely, 

(1) The actual facts; 

(2) The points of law. 

Wight main questions of fact and law arise 
for our decision, some of which have sub- 
divisions. 

They are as follows: — 

(1) Was the deed of wogf in point of 
fact executed by the Nawab? 

(2) Had he sound disposing mind? 

(3) Was it freely and willingly executed 
by him or under the undue- influence of 
Qazi Muhammad Yakub? 

(4) Was it a mere paper transaction or a 
real bona fide act to which effect was 
given? 

(5) Was the “trusteenamah” executed by 
him or fabricated? If the former, then was 
it executed by him while of sound mind 
willingly and‘ of his own free-will? 

(6) Did the “trusteenamah” require regis- 
tration? 
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(7) What was the legal effect o the 
action taken by the Deputy Commissioner 
of Karnal under the Punjab Court of Wards 
Act ? 

(8) Is the ‘wagf deed invalid under any 
rule of Muhammadan Law or Statute Law? 


We will consider the above points in the 
order in which they have been stated. 


The present defendants are the step-bro- 
thers of the late Nawab and the relations 
that existed between them and him, have 
considerable bearing on the facts of this 
case. There can be no doubt that they 
were bitterly hostile. The cause of the 
hostility goes back to litigation which 
commenced so far back as 1874 and terminat- 
ed in a decision of their Lordships of tke 
Privy Council in the year 1881, reported 
as Mohammad Azmat Alt Khan v. Musammat 
Lalli Begum (1) (the two present defendants 
were then the “minor” sons of Musam- 
mat Lalli). Ahmad Ali Khan, the former 
Nawab of Karnal; left three sons, Muhammad 
Azmat Ali Khan, by his lawful wife, and the 
two defendants by Musammaé Lalli. Musammat 
Lalli on his death sued Azmat Ali Khan 
on her own behalf as widow and as 
guardian on behalf of her two minor sons 
for shares in the estate. He defended the 
suit, contending that Musammat Lalli was 
not the lawfully wedded wife of his father 
and that her sons were not legitimate. 


The first Court dismissed the claim after 
-a remand by the Chief Court of the Punjab, 
holding onall pointsin favour of Azmat 
Ali Khan. Musammat Lalli did not appeal, 
but her sons did and their claim was 
decreed by the Chief Court. Azmat Ali 
Khan appealed to the Privy Council, where 
the decree was upheld on the ground of 
recognition.” Their Lordships of the 
Privy Council did not decide the question as 
to whether or not there had in fact been 
a lawful marriage though they remarked 
that from the state of the evidence, if it 
stood alone, it would be difficult to affirm 
that a marriage had been established. 


The result, however, was that #rds of 
the estate of his father passed out of the 
hands of Muhammad Azamt Ali Khan into 
those óf his two step-brothers whom he, 


(1) 8 C. 4223; 9 L A. 8; 4Sar. P. C. J. 310. 
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at least, deemed to be illegitimate. It can 
be easily understood that he had no friendly 
feelings towards them. And that these 
hostile feelings on the Nawab’s part con- 
tinued, is evident from the evidence of Major 
Buck, Deputy Commissioner of Karnal, and 
Khurshed Husain (defendants’ witness) which 
shows that early in August 1908 (August 
3rd) the Deputy Commissioner paid a visit 
to the old Nawab and in a tactless man- 
ner, after losing his temper, suggested 
that the estate should be either managed 
by himself or be made over to the two 
appellants. The old Nawab, on hearing the 
names of the two appellants, lost control 
of himself and poured ont his opinion of 
them in somewhat abusive language. If, 
therefore, be had any religious motive to 
induce him to create a wagf, he also had, 
it is urged, another incentive (i e., his dis- 


“like of his heirs) to carry out this idea, for 


he would thereby deprive them of some 
ab least of his property. 


But there is very good and practically 
unchallenged evidence on the record, 
which shows that the creation of a 
waqf was no new idea arising for the 
first time in the year 1908, 


Khan Bahadur Khwaja Tasadduk Husain, 
the Judge of the Small Cause Court at 


.Delhi, was examined as a witness for the 


plaintiffs on commission at Delhi. With the 
papers sent to Delhi for this purpose, . a 
draft wagf deed in English, bearing date 
Sth May 1904, was forwarded to the Court 
at Delhi to be proved by the evidence of 
this witness, That document was either 
lost or stolen while in the possession of 
the Delhi Court and before the witness 
could be examined. The record of the 
Court below distinctly shows this. 

The witness proves that in the year 
1904 he met the Nawab at Lahore, and 
had a talk with him about his intention 
of creating a waqf. He accompanied Qazi 
Mohammad Yaqub, the manager, to consult 
Mr. Parker. A draft wagqf 
deed was then in existence. He 
again visited the Nawab in 1908 and 
talked over the matter and tke Nawab 
evinced a keen desire to carry out the 
wagf and complained that the desire 
which he had cherished in his heart for 
years had remained unsatisfied owing to 
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the supineness of the Qazi, 
that his step-brothers were 
it looked as if they would 
his property as well as the 
already obtained. - 


and remarked 
fortunate as 
also get all 
$rds they had 


If this witness is to be believed, and 
no good reason has been shown to us why 
Jan independent gentleman of his position 
should not be believed, the intention of 
creating a wagf was firmly fixed in the 
Nawab’s mind as early as 1904 and 
probably earlier, for a draft deed was 
clearly then in existence. One such draft, 
dated 8th May 1904, was filed by the 
plaintiffs and we have mentioned above 
the suspicious manner in which it 
vanished. We note also that this witness 
was not cross-examined and the refusal to 
cross-examine was based on very petty 
grounds. The Counsel for the plaintiffs 
after examining the witness claimed the 
right to put three more questions to him 
on the lost deed being found. They 
could uot be put until the document was before 
the Court. Objection was taken to this 
for the defendants, whose legal representative 
refused to cross-examine until the examina- 
tion-in-chief had been completed. 


The lower Courts Rubkar No. 8650 of 
the 26th Jcne 1903 and connected papers 
show that the lower Court again in that 
month offered the defence an opportunity 
of cross-examining the witness and that 
finally on 8th August 1913, the Counsel 
for the defence stated clearly that he 
would not cross-examine unless the lost 
draft was found. It has never been found 
and the witness’s evidence stands un- 
challenged. 1t is corroborated by the 
testimony of Qazi Mohammad Yaqub 
[vide R.24 (d)], who says that the idea 
was 15 or 16 years old and mentions the 
preparation of a draft in 1904 by Mr. 


Parker. This Barrister is no longer in 
India. This witness, no doubt, has been 
sharply criticised and portions of his 


evidence on other points may be difficult 
to accept, buf on this point we do not 
hesitate to accept his statement. 

The witness Mohammad Ibrahim (for 
the plaintiffs) produced the draft deed 
(in English) whenhe gave his evidence 
on 8rd March 1913. 
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Ij is, we think, beyond doubt that Nawab 
Azmat Ali Khan had for a long period 
prior to August 1808 cherished the desire 
to create a wagf and had had at least 
one draft, if not more, drawn up. We 
now come to the evidence as to the actual 
execution of the deed of August 25th, 
1908. 

[After discussing the evidence at length 
their Lordships held that it had been fully 
established. that the Nawab executed the 
wagfnama on the 25th August 1915, having 
a sound disposing mind and fully understand- 
ing what he was doing and the effect thereof; 
that the execution of the wagframah was not 
procured by the manager by the exercise of 
undue infiuence over the Nawab; that the 
wagf was a genuine transaction; that all steps 
were taken to put it in force at once; that the 
Nawab executed the trusteenamah, affixing 
his private seal to it in lieu of his signature; 
and then continued:—] 

The next question for decision is, whether 
this document is of such a nature that its 
registration is compulsory under section 17 
of the Registration Act. 1t doesnot fall under 
clauses (a), (c) and (d) of that section; clause 
(b) covers other non-testamentary instru- 
ments which purport or operate to create, 
declare, assign, limit or extinguish, whether 
in present or in future, any right, title or 
interest, vested or contingent, of the value 
of Rs. 100 and upwards to, or in, immoveable 
property. We have carefully examined the 
document. We fail to see that it comes 
within any of the clauses of section 17 of the 
Act. 

The Nawab under the deed of wagf had 
appointed himself as the first mutawalli. 
In this document he declares his intention 
of continuing in that office. He then selects 
certain persons to succeed him in case of 
his death or incapacity. He reserves to 
himself the power of giving up the post and 
handing over his powers to the persons thus 
selected during his lifetime, of removing 
those of them found unfit or dying and of ap- 
pointing others in their place. He lays down 
that they have power to appoint a secretary, 
He sets forth the duties of the secretary. 
He then mentions certain powers to be 
exercised by the body of trustees and gives 
certain directions as to their course of 
conduct and he appoints Qazi Mohammad 
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Yakub to be his co-mutawallz on à salary 
of Rs. 100 per mensem. He directs the 

. manner in which the 2/16th share in 
the wagf income, which under the deed of 
wagf was reserved to himself for salary as 
mutawalli, was to be applied “after his 
death” to the objects of the trust and also 
the manner in which the 4/16th share of 
the income dedicated to the Jama Masjid at 
Karnal was to be applied. 

It is urged that though in Muhammadan 
Law the Deity may be recognised as the 
owner of property on earth, the law only 
recognises the “trustee” asthe owner and 
that therehas been a transfer to other trustees. 
The doenment does not purport to transfer 
the property to other persons. The Nawab 
merely nominated certain persons who might 
succeed him in the post of mutawalli, in 
case of his death or his becoming incap- 
able of managing the wagf, and he appoints 
the Qazi to assist him as a co-mutawalld. 
We do not think that any portions of this 
document in any way modify the terms of 
the deed of wagf. In our opinion the regis- 
tration of this document is not compulsory 
under séction i? of the Act. 


The seventh question relates to the legal 
effect of the action taken by the Deputy 
Commissioner of Karnal under the Punjab 
Court of Wards Act. We set out in chrono- 
logical order the various steps that he took. 
They are to be found in the evidence given 
by Major Buck and the Court of Wards file. 
Major Buck had recently come to the district 
of Karnal in 1908. He acted on information 
supplied to him mainly by Rustam Ali 
Khan, one of the defendants-appellants, as is 
evident from his own statement. 

On August 24th, 1908, he wired to the 
District Judge of Meerut, who is also the 
District Registrar, asking him to order the 
Sub-Registrar to delay registration of any 
deeds which might be presented by the 
Nawab as Government was considering the 
question of the Court of Wards. Ele had 
apparently written to the Commissioner of 
the Division proposing to take action under 
sections 11 and 12 of the Punjab Court of 
Wards Act, though that letter is not before 
us. 
The District Registrar of Meerut refused 
to pass any such orders (wide his letter of 
August 25th tothe Daputy Commissioner), 


The latter appears, however, to have also 
addressed the Sub-Registrar direct and his 
communication was received by the latter 
on August 27th (vide his letter of that date 
asking the District Registrar for orders as 
to what action he was to take). The District 
Registrar ordered him to do his duty and to 
register all documents. 

On 26th August 1908 the Commissioner 
wired to the Deputy Commissioner sanctioning 
the latter’s proposal to make inquiry under 
section ll of the Act. On the back of that 
telegram Major Buck noted “place on file, am 
taking action at once.” He started the 
inquiry that same day and took possession 
only of so much of the estate as was in the 
Karnal District, under section 12 of the Act. 

On August 27th in compliance with the 
order of his Commissioner he dropped all 
proceedings under section 12 of the Act and 
gave up possession of the estate. He con- 
tinued the inquiry under section 11. 


On August 30ih he issued a temporary 
injunction to the Nawab restraining him 
from executing or registering any deed of 
alienation until his further orders. This 
was sent by special messenger to the Civil 
Court at Muzaffarnagar. 

On August 31st a Civil Court peon took it 
for service to the Nawabat Jarauda. The 
latter refused to take it on the ground that 
it was in English and he had no one who 
could translate it or understand it. The 
peon took it back to the Civil Cours but on 
the order of the Munsif returned the same 
day to Jarauda, tendered it again andon a 
second refusal attached it to the door of the 
Nawab’s house and reported. 

Next day, September lst, the wagf deed 
was registered. The Deputy Commissioner 
continued his inquiry under section 11 of the 
Act and reported to the Local Government. 
The estate had, however, not been taken over 
by the Court of Wards when the Nawab died 
on 26th December and the proceedings then 
appear to have come toanend. It may be 
noted that on August 30th a copy of the 
injunction issued was sent by post to the 
Sub-Registrar of Muzaffarnagar. He acted, 
however, on the order of the District Regis- 
trar and accepted the deed of wagf on 
September Ist for registration. 

He “subsequently” received a direction from 
his District Registrar advising him not to 
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register documents eyen though the Deputy 
Commissioner’s action appeared to be ultra 
vires. This, however, was too late. 

The questions for decision are (1) whether 
the Deputy Commissioner had any power in 
law to issue the injunction and (2) if he had 
such power, whether the registration of the 
deed in violation thereof was of no force and 
the deed, therefore, null and void, or only 


voidable; and if only voidable, whether it is 


voidable at the option of the defendants- 
appellants. 

The only proceeding or case pending- in 
the Court of the Deputy Commissioner on 
August 30th, 1908, was an inquiry under 
section 11 of the Punjab Act IT of 1903. 

The action originally taken únder section 
12 of the Act on August 26th was dropped 
on August 27th in obedience to the Com- 
missioner’s second telegram of August 26th, 
‘wherein he forbade the taking of posses- 
sion of the estate. Section 11, Act IT of 3903 
(Punjab Local Act), lays down that for the 
purpose of satisfying himself as to whether 
in respect of any landholder the Local 
Government should be moved to make an 
order under sub-section (2) of section 5, the 
Deputy Commissioner may make such inguiry 
into the circumstances of such land holder 
as he may deem necessary and pending the 
taking of such action may issue such order 
for the temporary custody and protection of 
the property of each land holder as he thinks 
fit. 


Clause 2 of section 12 laya down tbat he 
may, for the purpose of protecting the pro- 
perty pending sech inquiry, take possession 
subject to tbe- direction and, control of the 
Court of Wards and appoint a manager. 

In the present case 
missioner started the inquiry under section 
jl on August 25th and on the same date 
took possession of the Karnal property and 
issued certain orders in respect thereto. He, 
however, gave up the possession and can- 
celled these orders in obedience to his Com- 
missioner’s order received by wire which 
conyeyed the Financial Commissioner’s order 
that the estate was not to be touched but 
only an inquiry made. Clause (2) of section 
11 enables the Deputy Commissioner tn issue 
certain directions where the landholder is a 
minor. We are, therefore, not concerned with 
this. 


the Deputy Com-. 


Section 12, clause (1), lays down that for 
the purpose of every inquiry to be made or 
direction to be given in pursuance of any of 
the provisions of the Act, the Deputy Com- 
missioner may exercise all or any of the 
powers of a Civil Court under the Code of 
Civil Procedure. Order XXIX, rule 1, 
gives a Civil Court power, where in any suit 
it is proved by affidavit or otherwise that any 
property in dispute ina suit is in danger of 
being wasted, damaged or alienated iby any 
party to the suit, to grant a temporary 
injunction to restrain such act. 

The temporary injunction in the present 
case purports to have been issued by the 


Deputy Commissioner in exercise of the 
powers granted to him under section 
12 (1) of the Court of Wards Act. Section 


12 of the Act and section 492 of the old 
Code of Civil Procedure are quoted in the 
injunction. The old and the new Law’ of 
-Procedure are the same so far as we are 
concerned with it here. 


It is clear that in the proceeding pending 
before the Deputy Commissioner there was 
no property “im dispute’ at all. The 
inquiry was ocne into the circumstances of 
the Nawab, as to whether owing to any 
physical or mental defect or infirmity or 
his having entered upon a course of waste- 
ful’ extravagance likely to dissipate his 
property, he was incapable of managing 
or unfitted to “manage his affairs and the 
inquiry was being made with a view, if 
found necessary, of moving the Local 
Government to take action under section 5 
(2) of the Act. 

Furthermore; so far as the evidence has 
been placed before us, it was not proved 
by affidavit or otherwise before the Deputy 
Commissioner that the Nawab was about 
to alienate his property. Evidence appa- 
rently on the point there was none before 
him. Be this as it may, it is clear that 
section 492 of the Civil Procedure Code 
of 1882 did not apply and could not be 
utilised for the purpose of restraining the 


“Nawab from alienating his own property, 


This difficulty was percsived by the 
learned Counsel for the appellants and he 
urged that even though inapplicable sections 
were quoted in the order, still the Daputy 


‘ 


Commissioner had power to issue such an’ 


order under the latter part of clause (A) 


` 
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of section 11 of the Punjab Act, which runs 
as follows:—“‘and pending the taking of 
any such action (te, by the Local 
Government under section 5) may issae 
such orders for the temporary custody and 
protection of the person or property, or 
both, of such landholder, as he thinks 
fit.” We cannot agree with this contention. 
The temporary injunction was not an order 


‘for the temporary custody “and” protection 


of the property. The conjunction “and” 


cannot be read as meaning “or. 


Moreover, the Deputy Commissioner had 


already taken possession once and passed- 


certain orders in respect to the Karnal 
property on August 26th, but these he 
had cancelled as the Financial Commissioner 
had ordered him not to take possession 
(vide the Commissioner’s second telegram 
of August 26th). 


We do not think that the latter portion 
of clause (1) of section 11 ever contemp- 
lated the issue of an injunction such as 
is now before us, nor did the Deputy 
Commissioner purport to ‘act under that 
section. It was a restriction placed by 
the Deputy Commissioner on the Nawab’s 
exercise of his lawful right and power as 
an owner, and unless the law in clear 
and unambigudus terms gave the former 
such powers of restriction we refuse to 
read them into section, 11 of the Act. 
As the Commissioner’s 2nd telegram of 
August 26th, 1905, shows, the Court of 
Wards, 7. e., the Financial Commissioner 
deemed it undesirable to interfere with 
the Nawab’s possession of the estate until 
inquiry had been made and the. Nawab’s 
objections fully considered. It is urged 
that if the Deputy Commissioner had no 
power to issue such an injunction in such 
circumstances as these, the Jandholder 
could easily defeat the object of the Act 
by alienating all his property before the 


_ Lineal Government could consider the case. 


This may be so, but we must take the 
law as it is. We would point out that 
this very difficulty was perceived and 
considered by our own local Legislature. 
Section 9 of the U. P. Act IV of 1912 
shows for what purposes the Collector may 
exercise the powers of a Civil Court and 
the Collestrr has to notify the date of his 


inquiry in the Gazette, and clause (3) of 
section 9 directs that from the date of 
publieation the prohibitions contained in 
clause (a) of section 37 of the Act shall 
apply to the proprietor as long as the 
inquiry is proceeding. Clause (a), section 
37, prohibits, among other things, the 
alienation by the proprietor of his property. 
This clause (3) of section 9 was specially 
enacted in the U. P. Act IV of 1912, 
There was no such provision in the former 
Court of Wards Act. It will be noted 
that it is not left to the option of the 
District Officer to make the inquiry under 
section 9. The Local Government alone 
can direct the inquiry. The legislative 
body in the Punjab may amend the law; 
we cannot, and must take it as we find 
it. 


In our opinion the issue of the in- 
junction of August 30th, 1908, by the 
_ Deputy Commissioner of Karnal was “nltra 


vires”? and of no effect. 


It is unnecessary to decide whether if it were 
inira vires, the execution and registration ofthe 
deed by the Nawab were void or voidable 
and if the latter, whether the appellants could 
avoid it, seeing that they do not claim under 
the Court of Wards but asheirs to the Nawab. 
We have considerable doubt that they could 
avoid it, if voidable. We have equally great 
doubt that the registration for such a reason 
could beheld “void.” It is unnecessary, 
however, to go into these points.- It is equally 
unnecessary to decide the question whether the 
Deputy Commissioner could take action in 
this way in respect to property lying 
in another Province where the Punjab Court 
of Wards Act does not apply, though there 
is a great deal to be said on the point in 
favour of the respondents. We decide the 
issue in favour of the latter. 

The last question for decision and one that 
has been very much arguedis, whether the 
deed of wagf is invalid under any rule of 
Muhammadan Law or Statute Law. 

In so far as Statute Law is concerned only 
one point is taken, viz., that the Sub- Registrar 
who registered the deed of wagf on September 
lst, 1908, was a trustee cf the Aligarh College, 
one of the institutions which is benefited- by 
the wagf, that he was, therefore, interested in 
the document and under rule 74 of the rules 
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made by the Inspector General of Registration 
(which under section 69 of the Registration 
Act have the force of law) he was prohibited 
from registering the document. Its registra- 
tion is, therefore, invalid. 


The rule in question prohibits Sub-Regis- 
trars from registering documents “in which 
they are personally or otherwise connected or 
interested.” The Aligarh College is an 
educational institution with a very large body 
of trustees, and the Sub-Registrar admits 
that he was one of the trustees. Under the 
deed of wagf, the muiawalli is directed to 
devote 1/16th of the income of the wagf pro- 
perty to the Aligarh College and the question 
is, whether the word “interested” in the rule 
was intended to cover and include such an 

‘interest as the Sub-Registrar qua a trustee of 
the College may be said to have had in the 
deed of wagf. The word “interested”, no 
deubt, is wide enough to include even any 
person interested in education generally and 
even every Mohamedan, whether a trustee of 
the Aligarh College or not, who takes an in- 
terest in that institution; but wedo not 
think that the rule was ever intended to have 
so wide a meaning as this or that it was 
intended to include such an interest as the 
Sub-Registrar can be said to have had in the 
present case. The rule, morever, is the first 
rule in Chapter XI of the rules and is 
headed “Procedure”, and section 87 of the 
Act Jays down that nothing done in good 
faith pursuant to the Act by any registering 
officer shall be deemed invalid merely by 
reason of any defect in his procedure. There 
is nothing to show that the Sub-Registrar 
acted otherwise than in good faith. He had 
referred to his District Registrar and receiv- 
ed an order to register all documents present- 
ed to him. We, therefore, hold that the 
registration was not invalid by reason of rule 


174. 


We assume that this rule was duly published 
under section 69 (2) in the official Gazette 
after approval by Government, though this 
has not been shown to us and the Registration 
Manual. does not indicate that there has been 
any such publication since 1886, after which 
year there have been many alterations of the 
rules. 


The points taken under Muhammadan Law 


are the following: — 


(1) That the rule of hajr or prohibition 
operated to prevent the Nawab from making 
a wadf. 

(2) That the wag i is bad in that the 
Nawab did not appoint some other person 
mutawalli and make over possession to him 
but appointed himself mutawalli. 

(3) That the wagf was bad in that its opera- 
tion was suspended indefinitely, because in 
the deed of wagf the Nawab directed that 
the income should first be devoted to 
clearing off the mortgage-debt upon the pro- 
perty. 

(4) That the wagf failed in that one of the 
institutions to be benefited by it (i. e. the 
school at Karnal attached to the mosque 
which the Nawab was building) was not 
in existence at the date of the wagf and 


„is even yet not in existence. 


(5) That the wagf was bad in that it was 
made not from religions motives but to spite 
the heirs to the estate and defeat the Deputy 
Commissioner of Karnal. 

(1) In regard to the rule of hajr or prohibition 
there is one effectual reply. Assuming that 


‘this bit of archaic law is applicable, at least 


the prohibitory order must be one of a 
competent authority. In the present case the 
plea is based on the injunction issued by the 
Deputy Commissioner of Karnal. We have 
held that that was uléra tires and nob inira 
vires, and assuming that the Deputy Com- 
missioner might be deemed to be a Qazi 
he could only act within his jurisdic- 
tion. We see no force whatsoever in this 
plea. 


5 We take next the fifth ground, namely, 
that the wagf was bad in that it was made to 
spite the heirs and not from religious 
motives. That the Nawab did not love his 
heirs is patent, but it is equally clear that he 
had for many years contemplated making a 
wadf. The action of the Deputy Commis- 
sioner no doubt precipitated matters. The 
facts do not, in our opinion, suffice to prove 
that the wagf was made primarily to spite 
the heirs and not from religious motives. It 
is extremely difficult, if not impossible, to 
accurately weigh the motives which operate 
ou a man’s mind. and drive him to a 
certain course of action, specially when there 
ara several which may or may not be 
operating at the same time. In the deed 
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the Nawab set forth that it was the religi. 
ous motive that operated on his mind and 
we know that he had long been contemplating 
this action. Moreover, the fact that he did 
rot create a wagf of the whole of his pro- 
perty as he might easily have done, if 
he had wished to totally defeat his heirs 
thereby, is not without its significance. 
As far as we are able to judge, we consider 
that the wagf was made fromreligious motives 
and that it is not established that its main 
object was to spite the heirs and defeat the 
Deputy Commissioner. 

(8) The third point taken is that the waof 
is bad in that its operation had been 
suspended, because the Nawab directed 
that the income of the estate should be devot- 
ed in the first instance to paying off the 
mortgage-debt which is a burden on it. It 
is pleaded that the direction of the Nawab is 
really a suspension of the operation of the 
wagqf, because he clearly directs that the in- 
come must be devoted in the first instance to 
the repayment of the burden on the proper- 
ty. 

We note that all the wagf property is not 
burdened with the mortgage. Part of it is 
entirely free from all burdens. We cannot 
agree that the direction is tantamount to a 
suspension of the wagf for an indefinite 
time. 


There is ample authority for holding that a 
wagf of property sublect to a mortgage, even 
where the latter is usufructuary, is valid. 
They are to be found at page 203 
of Volume I of Ameer Ali’s work on Muham- 
madan Law, 4th Edition. Itis hardly necessary 
to repeat them here for no authority to the 
contrary has been quoted before us. The 
same point is noted in section 497 of Tayabji’s 
Principles of Muhammadan Law. One 
quotation from the Fatawt-7-Alamgir? will 
suffice. “In like manner if a man were to 
mortgage his land and then dedicate it before 
redeeming it, the wagf would take effect but 
_ the land would not in the same way be 
withdrawn from the mortgage and if it should 
remain for years in the hand of the mortgagee 
and then be redeemed, it would revert to the 
uses for which it was made wagf.” We would 
also refer to the ruling of Shahazadee Hazara 
Begum v. Khaja Hossein dli Khan (2). 


(2) 12 W. R. 498; 4 B. L. R. A, C. 86, 


We cannot hold that tbe Nawab by his 
direction intended to suspend the operation of 
the wagf. A wagf of mortgaged property is 
valid. The mortgagee was entitled to de- 
mand payment of his money out of the mort- 
gaged property and a mutawalli who carried 
out such a direction would clearly be merely 
doing his duty as a superintendent of the 
wagf. The waqf itself came into being at the 
moment of dedication and delivery to the 
mutawallt and there has been no suspension 
of it. In our opinidn there is no force in this 
plea, 


(4) The fourth plea is thatthe Islamia 
School located in the Jama Masjid at Karnal, 
the second of the various objects on which the 
income of the wagf property was to be 
spext, was not in existence On the date of the 
wagf and is not even now in existence, that the 
wagf must, therefore, fail in respect thereto 
and the heirs of the Nawab have a right to 
retain possession of the property, the trustees 
merely having a right to recover a share 
of the income from them for application to 
the other objects of the trust, for which 
there would be a charge upon the property. 


The facts appear from the evidence and 
the wagf deed itself to be that the mosque 
at Karnal was not completed at the date of 
the deed. It was.apparently the Nawab’s 
intention to found the Islamia School in 
connection with the mosque,as is sofre- 
quently done by Mussalmans. His inten- 
tion in this respect had not been carried 
out when he died. After enumerating the 
objects of the wagf the deed of wagf goes on 
to say: “Ifany of the things specified above 
on which the income of the wagf property 
has been proposed by me to be spent by way 
of charity ceases to exist, it shall be spent 
on similar charitable objects.” It ther 
goes on to lay down that if none of the 
objects remains in existence, the income shall 
be spent on the ‘poor’ in general. The 
document clearly discloses a general charit- 
able purpose. 


Mr. Ameer Ali in his treatiseon Muhammadan 
Law, Volume I, page. 277, 4th Edition, says 
that where no express reservation for the poor 
in general hag been made, the Muhammadan 
Law supplies the deficiency and declares 
that on failure of the primary object of 
the wagf it will continue for the benefit 
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of the poor. The 
circumstance fail. 

In dealing witb ‘public and semi-public 
wagfs and the failure of the wagf, at 
page 412 of the same volume, he lays it down 
that the failure or non-existence of the initial 
or primary object of a wagf does not, under 
the Hanafi Law, affect the operative character 
or validity of the eagf or avoid it. He quotes 
authorities and instances, ore of which is 
the non-existence of a school. 
he says, in pointing out that a certain English 
ruling ina trust case was not applicable to 
Mahomedan wagfs:— ‘For the cy-pres 
doctrine is carried to the utmost limit in the 
Muslim system and the failure of the original 
purpose does not in any case cause the failure 
of the wagf.” 

In the present case, however, there isa very 
clear and unmistakeable indication in the 
deed of wagf of an ultimate reservation in 
favour of the poor in general, i.e, of a 
general charitable intention and the doeument 
clearly directs the application of the principle 
of cy-pres, though it does not actually use 
these words. 


wagf can under no 


Tyabji in his -Principles of Muhammadan 
Law also states the law to be as laid down by 
Imam Abu Yusuf (víde page 380 to 383). 
At page 360 he gives in tabular form the 
difference in the views on the law of wagt 
of three great lawyers, Abu Hanifa, Abu Yusuf 
and Imam Mohammad. Abn Yusuf according 
to this ruled that if the object of the wagf 
failed it would always result in favour of the 
poor. The other two held that the waof 
would be void if the object failed “and” 
there was no reservation over in favour of 
the poor clearly stated in the wagf. Baillie, 
in his Digest at page 566, says that the 
ultimate ohject must be one that cannot 
fail and that Imam Mohammad and Abu 
Hanifa lay down that unless the ultimate 
object is one that cannot be ent off or fail 
and, unless such be mentioned in the wagf, 
itis not valid if the primary object fail. 
The only commentary on the subject to 
which our attention has been called on 
behalf of the appellants (besides Tyabji’s) 
is the Kashf-ul Qinaa, from which a 
sentence has been quoted which has been 
translated thus: “Anda wagfon what has 
no existence is null and void”. We are 
informed that this isa kcok which according 


On page 414. 


to the title page was written by one Allama 
Sheikh Mansur son of Idris Al-Hanbali, 
but that nothing is known as to who he was 
and when he lived and wrote. We need 
not give much attention to him. ; 

In the present case, the Islamia School in 
question no doubt did not exist and if the wagf 
deed had gone no further the wagf might 
have been void or not void according to 
the school ef law preferred, but the ultimate 
object of this wagf, as set out in the deed 
if any of the immediate objects failed, was 

“the poor and indigent”, and the wagf also 

distinctly Jays down that the doctrine of 
cy-pres should be applied in case of the 
failure of any one object. In these circum- 
stances, we do not think the wagf: can be 
held to be void under any of the Schools 
of Muhammadan Law applicable to Sunnis 
which have been mentioned. 

(2) The second point, which wé have taken 
last of all, is that the wagf is bad in that 
the waqif appointed himself mufawalls and 
failed to appoint a third person and deliver 
possession to him. 

The argument is as follows:—In' these 
Provinces the opinion of Imam Mohammad 
is the Jaw on the point and is binding on 
Mussalmans and Imam Mohammad clearly 
laid it down that to constitute a valid wagf . 
and make it operative it is necessary for 
the waqif to deliver possession to “another” 
person appointed as mutawallz. The Nawab 
constituted himself the first mutuwalli and, 
therefore, failed to deliver possession to an- 
other person. The wagf is, therefore, not 
operative or binding. Reliance is placed, in 
primis, on a decision of this Courtin Muhammad 
Aztz-ud-din Ahmad Khan v. Tegal Remem- 
brancer (3). 

The facts of that case were as slawi 


A” Mussalman executed a deed of wagf 
appointing therein his two sons as mutawallzs. 
He registered the deed, took it homeand then 
apparently destroyed it. He did not make 
over possession to his sons in any capacity, 
but continued in possession himself and - 
enjcyed tke estate as his own and did not 
apply the income to the purposes of tho wagf. 

The Judges who heard the appeal quoted 
from the Tagore Law Lecture of 1894 the 
summary cf the author; wherein he pointed 


(3) 15 A. 82°; A, W. N. (1898) 109, 
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out the differences in the views ‘of Abu 
Hanifa, Abn Yusuf and Imam Mohammad. 
They then quoted the decision in Rikani 
Mia v. Shuk Lal Poddar ‘4), as an authority 
for holding that on questions of Muhammadan 
Law among Sunnis the comparative authority 
of Abu Yusuf is to be postponed to that of 
Mohammad (it was not a unanimous decision) 
and as the latter’s exposition supported the 
appellant’s case, they held that there was 
no valid wagf. 


It will be noted that the point which is 
now before us wasnot before the Court in 
the above-mentioned case. In that.case the 
sons had been appointed mutawallis but the 
estate had not been made over to them. 
In the present case the wagif appointed 
himself mutawalli and announced to the 
world in every manner possible that he held 
the property as mutawalli, and we have clearly 
“held that be did so hold it. 

It is difficult to understand how the 
learned Judges who decided the above 
noted case cunsidered that the decision in 
Bikant Mia’s case (4) was an authority for 
holding that the comparative anthority of 
Imam Abu Yusuf is to be postponed to that 
of Imam Mohammad: 


We have carefully considered the ruling 
and fail to see that the decision of the 
majority was any such authority as was 
held by the Bench of this Court [in Muham- 
mad Aziz-ud-din Ahmad Khan v. Legal 
Remembrancer (3)). Moreover, that Bench 
apparently had not before it the expression 
of opinion to be found in the Full Bench 
decision in Abdul Kadir v. Salima (5), The 
judgment therein was written by Mahmood, 
J., bub it was adopted by the Full Bench. 
At page 102 of the report Mahmood, J., 
pointed ont: the reason why the dicta of 
Abu Yusuf commanded such high respect 
in the interpretation of Muhammadan Iaw. 

Tyabjiiu his Principlesof Muhammadan Law 
(page 360 note) says that the Hanafi authori- 
ties are equally divided on the question 
as to when the wagf becomes irrevocable, 
though Mahk, Shafie and Ibn Hanbal agree 
with Abn Yusuf. On behalf of the 
appellants a number of quotations from 
various books have been translated and 


(4) 20 C. 116 (P. B.). 
(5) 8 A. 149 UP. B.);.A. W. N. (1883) 53. 
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printed in pamphlet-form and presented to 
us. The name of the translator or the person 
who has selected these quotations has not 
been disclosed. Many quotations go to show 
that the authors of these books con- 
sidered that the rule of Imam Mohammad 
should prevail over that of Abu Yusuf. 
As Petheram, ©. J., pointed out in Bikani 
Mia’s case (4), such quotations can be cited, 
on both sides and Tyabji has pointed 
that Hanafi authorities are equally 
divided. We do not think it necessary to 
incumber our judgment with them. 

In the Tagore Law Lectures of 1874, pages 
114 and 115, Shama Charan Sarcar makes 
quotations from both the Fatawa-t-Alaingiri 
(which says that the opinion of the 
learned seem to be nearly balanced be- 
tween the two authorities Abu Yusuf and 
Mohammad) and from the Hidayah (which 
gives the greater weight ‘to Mohammad). 
He then expresses his own opinion that 
decisions appear to be both ways but 
“preference seems to be given to Moham- 
mad.” Mr. Ameer Ali in his treatise 
upholds the rule laid down by Abu 
Yusuf that delivery of seisin is not 
necessary in wagf as it is in “hiba” and 
he quotes at length the decision of the 
Supreme Court of Caleutta in Doe dem. Jaun 
Beebee v. Abdollah Barber (6), wherein it was 
held that the opinion of Abu Yusuf was the 
better law. It is thus ‘clear that the 
Muhammadan authorities are much divided 
as to whether delivery of possession is 
necessary to make a waqf operative or 
hinding. If we adopt the opinion of Abu 
Yusnf then the appellants’ plea clearly has no 
force, And if we adopt the rule of Imam 
Mohammad, if seems to us that the 
appellants’ plea must equally fail, for in 
this case the Nawab appointed himself 
mutawallt and clearly continued to hold as 
such. On behalf of the appellants it is urged 
that the rule of Imam Mohammad imports the 
delivery of possession to another person and 


that the waqif cannot appoint himself a 
mutawalli, Referenceis again made to the 
pamphlet containing extracts (of which 


mention has already been made), see section 
E thereof. The preface is the mere expres- 
sion of the opinion of the unknown author 


(6) (1838) Fulton 345; 1 Ind. Dec. (o. s ) 848, 
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of the pamphlet and carries no weight. 
Extracts Nos. 34 to 69 are quoted to show 
that the authors of the books named all held 
that Imam Mohammad’s rule should prevail 
that delivery of possession to a mutawalli is 
necessary to complete a waqgf but only three 
of them Nos. 51,63 and 64 at all lay it down 
that the waqef cannot be the mutawalli. These 
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are quotations from the Bahr-ur-Ratq, Khula- 


sah and the Zakhatr-ul-Ashrafiah. 

Shama Charan Sarear in the Tagore Law 
Lectures (page 155) lays down the rule thata 
person may appoint himselfa mutawalli, quoting 
from Baillie’s Digest a saying of Mohammad 
son of Alfazl: “It is lawful according to all”. 

Mr, Ameer Ali in Chapter XIV, Volume I; 
page 421 (4th Edition), expresses the same 
opinion and quotes various authorities. 

Tyabjiin his treatise, in the tabular state- 
ment on page 820, says that according to 
Abu Yusuf the appointment is valid but 

“that according to Mohammad it is invalid. 
The latter rule, however, he puts ` into 
brackets and prefixes a note to the effect 
that Mokammad’s rule is not followed in 
British India. At page 410, he clearly lays 
down that the wagif may appoint himself 
mut.walli and in a foot-note suggests that 
Imam Mohammad probably held the same 
view. Baillie’s Digest, page 601, is another 
authority against the appellants’ contention. 
It isa quotation from the Fatawa-1- Alamgirt. 
The point was clearly decided in the case of 
Doe dem, Jaun Beebee v, Abdollah Barber 
(6) mentioned above and it was clearly 
ruled that the waqif could appoint himself the 
mutawalli. 

The point was considered by the Bombay 
High Court in Abdul Rajak v. Bui Jimbabat 
(7). At page 300* we find the following: “In 
British India the validity of wagfsunder which 
the appropriator constitutes himself the first 
mutawalli has been repeatedly recognised and 
where the dominion over the property is with 
the mutawalli at the time of the appropriation, 
we are not aware that, their validity has ever 


been challenged upon that ground, where 


the appropriation has been acted upon”. 


Roland Wilson, in his Digest, lays down. 


the same rule. 


7) 14 Ind. Cas. 988; 14 Bom. L. R. 293. 
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The reil fact is that the practice of the 
wagif appointing himself the first mutawalld 
is common all over British India. No óne 
has ever thought of questioning the validity 
thereof since the decision in Doe dem. Jaun 
Beebee v. Abdollah Barber (6). The Taw 
Reports abound in cases in which the 
validity of wagfs has been questioned and 
attacked. In a very large number of these 
the wagif has been appointed by himself 
the first mutawalli, yet no one has dreamt of 
questioning the validity on the ground which 
is now taken before us. 

The learned and able Counsel for the 
appellants admit that they are unable to 
quote a single instance of such an objection 
being taken toany wagf. It is ingeniously 
pleaded that there is a general ignorance of 
the law and that the Courts must amend 
matters. This omits consideration of the 
fact that consensus of opinion among the 
people is one of the solid bases of the 
Muhammadan Law. Our own knowledge 
and experience is all the one way. Where 
the wagf is a genuine transaction and has 
been. put into force, we can safely say that 
its validity has never been challenged (at 
least since 1845) in British India on the. 
ground that the eaqif had appointed himself 
the first mutawalli, We have no hesita- 
tion,in overruling the appellants’ conten- 
tion on this point, 


We note here that there are certain other- 
points which were raised in the Court below 
but which have not been pressed in any 
way before us. It is unnecessary to discuss 
them, as we have touched on each and every 
point both of fact and law to which our 
attention has been called in the able argu- 
ments addressed to us on behalf of the 
appellants. To sum up briefly, we hold that 
the wagf in dispute was a genuine transaction 
created by the Nawab with good intent and 
not for the mere purpose of spiting his heirs, 
that the Nawab had for years desired to 
create the wagf and that the action of the 
Deputy Commissioner only caused him to 
act promptly so that he might carry out his 
desire while still legally able to do so. We 
hold that he acted of his own free will and 
accord and not under the undueinfluence of any 
body, that he fully understood what he. was 
doing and that he was in full possession of his 
mental faculties when he, on August 25th, 
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1908, executed the deed of wagf and had it 
registered on Ist September 1908, that he 
baving appointed himself the mutawally or 
superintendent at once took steps to secure 
mutation of names and toproclaim to the world 
that be held not as owner but as mutawalli 
that he separated the accounts of the wwagf 
property and that the income, such as it was 
prior to his death, was not spent on any 
improper objects but on the costs of manage- 
ment and the payment of the Government 
demand, that he duly executed the “trustee- 
mamah” of 9th November 1908,-of his 
own free will and accord while in possession 
cf his mental faculties and with a full under- 
standing of what he was doing and of its 
effect, that he . was under no legal disability, 
that there is no legal flaw in either of the 
two documents and that the wagf is valid 
and binding on the heirs, the present ap- 
pellants. In the view that we have taken, 
the appeal fails and we, therefore, dismiss it 
with costs, including fees on the higher 
scale. 


Appeal dismissed, 


LOWER BURMA CHIEF COURT. 
Seconp Civic Appear No. 3 or 1914. 
July 8, 1915. 

Present:—Mr. Justice Twomey and 
Mr. Justice Ormond. 

MAUNG SHWE BON AND ANOTHER— 
Derenpants— APPELLANTS ` 

versus 

MAUNG PU alias MAUNG THA ZAN— 

PLAWTIFE.— RESPONDENT. 

Buddhist Law, Burmese—Inheritance—Partition on re- 
marriage of mother—Shares of children by first marriage 
and second husband in unpartitioned property—Court- 
fees. 

Under Burmese Buddhist Law when children parti- 
tion with their mother upon her re-marriage they 
have no further right in the share taken by her. 
Her second husband becomes the heir to their 
exclusion. Of the property that is left unpartitioned 
the children of the first marriage take three-fourths, 
nnd the second husband takes one-fourth. 

The plaint must be stamped according to the 
plaintiff’s valuation of his share which he seeks 
to recover. 


Mr. Sin Hla Aung, for the Appellants, 
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Mr. Po Thit, for the Respondent. 

JUDGMENT.—Maung Pu, the plaintiff, 
is the son of Maung Bwe and Ma Hmat. 
Maung Bwe died in 1902, Ma Hmat married 
in 1904 Maung Shwe Bon, the 1st defendant, 
Ma Hmat died in 1509. Maung Shwe Bon 
then married Ma Than, the 2nd defendant. 
Maung Pu sues for his share of the property 
left by his mother. The plaintiff states that 
at his mother’s re-marriage there was a parti- 
tion of property but that a certain house and 
two gardens were not partitioned. That house 
and the gardens have been sold by Maung 
Shwe Bon for Rs. 400. Ma Hymat’s share 
of the partitioned property was Rs. 3,000. 
According to the Dhammathats mentioned 
in section 213 of the Kin Wun Mingyi’s 
Digest and also section 26 of the Manu 
Waungana, it is clear that when children 
partition with their mother upon her re- 
marriage they have no further right in the 
share taken by her. Her second husband 
becomes the heir to theirexclusion. The text 
quoted by the District Judge from section 
230 of the Digest does not apply to this 
case, because there were no children of Ma 
Hmat’s second marriage. The property 
that was left unpartitioned must be divided 
as if there had been no partition of 
any property; and under the texts quoted in 
section 211 of the Digest it is clear that the 
children of the first marriage take a iths 
share of the property brought by their 
mother to her second marriage and the step- 
father takes jth. This property was brought 
by the mother to her second marriage. 
The plaintiff was one of two children 
of the mother by her former husband; he 
would, therefore, be entitled to half of $ths 


-of Rs. 400, 2. e., Rs. 150. The decree of the 


Appellate Court will be set aside and there 
will be a decree for the plaintiff for Rs. 150 
with costs in the Original Court and with 
costs in the Divisional Court on that amount. 
The lst and 2nd defendants who are the 
appellants will have their costs of this appeal 
on the amount in respect of which they have 
succeeded, which is Rs.1!,187-8-0, Asregards 
the Court-fees payable on the plaint, it should 
be stamped according to the value put hy 
the plaintiff on his share which he sought 
to recover, which is Rs, 4,3836-4-0 as assessed 
by the Divisional Judge. 
Decree set aside. 
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MUHAMMAD HAMID ULLAH KHAN V. SITA RAM, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Crvin Appzan No. 103 or 1914. 
December 1, 1915. 
Present:-—Mr. Stuart, A. J. O. 
MUHAMMAD HAMID ULLAH KHAN— 
> PLAINTIFE-—APPELLANT 
VETSUS 
Seth SITA RAM AND OTHERS— DEFENDANTS — 

; RESPONDENTS. 

Waqfnama, validity of-—“Mutawalli”, word of, not 
used, effect of. 

Where the terms of a waqfnama show that the 
dedicator appointed himself a mutaiwulli and provided 
that his successor should be the next mutawatli, the 
jeagfnama is not invalid merely because the word 
“mutswalli” has not been used in it. 

Appeal from the decree of the District 
Judge, Sitapur, dated the 12th January 1914, 
reversing the order of the Subordirate Judge, 
Tahsil Biswan, dated the 30th June 1913. 


Mirza Sami Ullah Beg, for the Appellant. 

Pandit Gokaran Nath Misra, for the Res- 
pondents. 

JUDGMENT.—A certain house was 
attached in execution of a decree dated 27th 
January 1912. The judgment-debtor object- 
ed that the house in question was not his 
property but was wakf property, and that 
he was the mutawalli of the wagfin ques- 
tion. His objection being disallowed, he 
filed a suit for a declaration to the effect 
that the house was not liable to attachment. 
The learned Subordinate Judge decreed the 
sait, The learned District Judge on appeal 
found that there was no valid endowment, 
on the ground that no mutawallz bad been 
appointed under the alleged wagfnama. I 
have examined the deed by which the wagqf 
is alleged to have been created. 
the 30th October 1896. By the provisions 
of this deed Muhammad Lutf Ullah Khan 
of Jalalpur dedicated two houses with court- 
yard and shops to Hazrat Imam Husain 
and to God and stated that the income 
derived from the aforesaid houses, shops, 
and other property should be devoted to the 
upkeep ofan ¢mambara, mosque, sabil, and 
tdgah situated in Jalalpur. The deed continues 
that the dedicator is to spend the income 
upon these purposes and for the entertain- 
ment of travellers and the support of the 
poor who may bave to stay at the mcsque 
and the mambara. Although the dedicator 
does not use the word mutawallz, the terms 
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of the‘deed clearly appoint him mutawalli, 
and from those terms it must also be fonnd 
that tbe` intention of the dedicator was that 
the office of mutawallis should be held by 
his successor. The learned Subordinate 
dudge had arrived at a finding of fact to 
the effect that such an mambara, mosque, 
sabil, and idgah existed in Jalalpur, and that 
the income of the houses, shops, et cetera, had 
been devoted tc the upkeep of these-edifices. 
This finding of fact was not traversed in 
appeal before the learned District Judge. 
It is, therefore, a final finding and cannot 
now be contested. Upon this conclusion it is 
clear that the view taken by the learned 
District Judge cannot be supported. The 
deed in question is a good and valid wagfnama, 
The property was dedicated to God. The 
income was to be devoted to religious and 
charitable purposes and the evidence shows 
that the income had been so devoted. The 
dedicator appointed himself as mutawall¢ 
and provided that his successor should be 
the next mutawalli. In these circumstances - 
I decree this appeal, set aside the decree of 
the learned District Judge, and restore the 
order of the learned Subordinate Judge. The 
respondents will pay their own costs and 
those of the appellant in all three Courts. 
Appeal allowed. 


ALLAHABAD HIGH COURT. 

Seconp Crvir APPEAL No. 140° or 1915. 

May 23, 1916. 
Present: — Sir Henry Richards Kr., Chief 
Justice, and Mr. Justice Rafique. 
UDIT NARAIN MISIR AND OTHERS— 
DEFENDANTS—ÅPPELLANTS ; 
VETSUE i 

ASHARFI LAU AND orsers—Puraintires 
AND OTBERS— DEFENDANTS— RESPONDENTS. 
Mortgage—Iquity of redemption, purchaser of ~ 
Partial discharge of prior incumbrance, effect of.— 
Subrogation—Pus chaser, if entitled to stand in shoe of 
prior incumbrancer, 

If a purchaser of an equity of redemption dis- 
charges a prior incumbrance, he is entitled to hold 
up that prior incumbrance as a shield against the 
puisne incumbrancer, inasmuch as by payment of the 
prior incumbrance the purchaser of the equity of 
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redemption enhances the. secnrity of the, puisne 


incumbrancer and relieves him of the obligation to 
discharge the prior incumbrance or to be obliged to 
_ sell the property subject thereto. [p. 734, ccl. 1.] 

‘'herefore, a purchaser of an equity of redemption 
is ontitled to stand in the shoes of the prior incum- 
brancer where he has with the consent of that incum- 
brancer even partially discharged the liability. [p. 
784, cols. 1 & 2.) 


Second appeal from a decree of the 
Subordinate Judge, Gorakhpur, dated the 
22nd September 1914. f 

FACTS material for this report are as 
follows: — 

Asharfi Lal, plaintiff, brought a suit for sale 
upon a mortgage in his favour, dated 29th 
June 1904, against the mortgagors and their 
transferees. Udit Narain Misir and another, 
who had purchased a part of the mortgagel 
property by a sale-deed, dated 10th April 
1907, set up adefence that, as they had 
paid out of the sale consideration Rs. 309 toa 
prior mortgagee which satisfied a part of the 
mortgage-money due cn a bond of 1899, they 
should have priority to that extent over the 
plaintiff who was a subsequent mortgagee. 

The Courts below decided against this 
contention of the appellants, on the ground 
that a part payment of the mortgage-money 
could not give them a right to hold the prior 
mortgage as a shield even to the extent the 
payment had been made. Defendants Udit 
Narain and another appealed to the High 
Court. 


Mr. Braj Nath Vyas, for the Appel- 


lants—By part-payment of a prior mort- 
gage the defendants were subrogated to 
the rights of the prior mortgagee to that 
extent. There is no section of the Transfer 
of Property Act against this contention. 
The law about the indivisibility of a mort- 
gage is in the interest of the mortgages and 
if he agrees to accept a part payment of 
his mortgage money, no one is prejudiced. 
The person who pays a part of the prior: 
mortgage gets his security to that extent. 
Tt is most inequitable not to allow one who 
has paid a part of a prior mortgage to be 
subrogated to that extent, considering that 
the right of subrogation is an equitable right, 


The Hon’ble Dr. Tej Bahadur Sapru, 
for Asharfi Lal, Plaintiff- Respondent.— 
Tf the contention of the . appellants is 
to prevail, the result will be a breaking 
up of the mortgage security and this is 
against law. Referred to and discussed sec- 
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tions 60, 67 and 74 of the Transfer of 
Property Act. 

There is a case reported as Gurdeo Singh 
v. Chandrika Singh (1), which is in my 
favour. Mookerji, J., has given reasons and 
has referred to authorities. Referred to 
Ghosh nu Mortgages, Volume I, page 332, 
and Jones on Mortgages. 

There isa paragraph in Fisher on Mort- 
gages which refers to this subject. It is 
paragraph 1172 but this particular question 
has not been dealt with there. 

[Ricuarps, C. J.—If the purchaser had 
paid the whole of the prior mortgage he 
would have been subrogated to the rights of 
the prior mortgagee; why should the law be 
different if he pays a part? 

Referred to Wenlock (Baroness) v. River Dee 
Company (2)]. 

This will lead to enormous trouble and 
inconvenience. If there are several persons 
who have paid parts of the mortgage-money, 
the decree that may have to be passed will 
be a complicated one and be almost incapable 
of execution. 

[Ricwarps, C. J.—There is no law to 
prevent a mortgagee from assigning his 
mortgagee rights to several persons. In 
such cases then the same difficulty may 
arise. The Court should not hesitate to pass 
a decree simply because it will be a com- 
plicated one. The rights and equities of the 
parties can be adjusted and it should be done 
in a Court of Equity. ] 


There is no other case on the subject 


decided by the Courts in India except Gusdeo 


Singh v. Chandrika Singh (1), which is in my 
favour, It is my duty to place before your 
Lordships a ruling which is against me. lt 
is Chetwynd y. Allen (3). 
Mr. Ishwar Saran, for other Respondents, 
did not argue, 
Mr, Braj Nath Vyas not called upon to reply. 
JUDGMENT.—This appeal arises out of 
a suit to realise the amount of a mortgage, 
dated the 2th of June 1904. The point 
for decision in the present appeal arises 
under the following stated facts. In the 
year 1907 the appellants (whoare defendants 


(1) 1 Ind. Cas. 918; 86 C, 193 at p. 220,50. L. J. 
611. 

(2) (1687) 19 Q. B. D. 155; 56 L. J. Q. B. 589; 57 L. 
T., 320; 85 W. R. 822. 

(8) (1899) 1 Ch. D. 358; 80 L. T. 110; 68 L, J. Ch, 
160; 47 W. R. 200, 
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to the suit) purchased a 10-pie share of 
Mauza Bakhera. It has been found by 
the Court below that Rs. 399 went to 


discharge a prior mortgage of 1899. The 
defendants had contended that all that 
was due upon this previous mortgage was 
Rs. 3(9, which they paid. The Court 
below has found that the appellants did 
in fact pay the Rs. 309, but that they 
did not discharge the entire amount due 
on foot of the mortgage of 1899. No claim, 
however, seems ever to-have been made 
on foot of this mortgage of 1899 and it 
seems long since to have been barred by 
limitation. We must, however, for the pur- 
pose of the present appeal assume that 
the Court below rightly decided that the 
appellant had only discharged the prior 
mortgage in part. The question is whether, 
having not entirely discharged the mortgage, 
they are entitled to be substituted for the 
prior incumbrancer even to the extent of 


Rs. 309, which they admittedly paid. The. 


Court below has held that the appellants 
were not entitled to claim priority in res- 
pect of this sum against plaintiff. It 
seems to us that this decision was wrong. 

If a purchaser of the equity of redemp- 
tion discharges a prior incumbrance, he is 
under ordinary cireumstances admittedly 
entitled to hold up that prior incumbrance 
as a shield against the puisne incumbran- 
cer. By payment of the prior incumbrance 
the purchaser of the equity of redemption 
enhances the security of the puisne incum- 
braneer and he has relieved him of the obli. 
gation to discharge the prior incumbrance 
or to be obliged to sell the property subject 
thereto. The contention is that this right 
of the purchaser is limited to cases in 
which he has discharged the prior incum. 
brance in its entirety. It is difficult to 
see upon what principle this distinction 
proceeds. No doubt the prior incumbrancer 
is entitled to refuse a part payment of 
his mortgage-debt. Jf, however, he accepts 
the part payment and allows the liability 
upon the property to be discharged in part, 
the puisne incumbrancer benefits in exactly 
the same way as he would if the entire 
debt had been discharged, though not to 
the same extent. His security is enhanced 
to the extent that the debt has been dis- 
charged. There seems to be no reason 
why the purchaser of the equity of re- 
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demption should not be entitled to stand in 


the shoes of the prior incumbrancer where 
he bas with the consent of that incumb- 
rancer partially discharged the liability. 
In support, however, of the contention 
(which found favour in the Court below) 
the learned Advocate for the respondents 
has relied on the case of Gurdeo Singh v. 
Chandrikha Singh (1). With great respect 
to the learned Judges who decided that 
case we are unable to agree’ with them. 
They quote a passage from Jones on Mort- 
gages which with every possible respect 
we think has been misunderstood. In the 
ease of Chetwynd v. Allen (3) a prior mort- 
gage had been partially paid off and the 
party so paying was held entitled to stand 
in the shoes of the prior incumbrancer 
to the extent of the money advanced. It 
is true -that the particular question which 
arises in the present case was not discuss- 
ed, but it would appear that no one 
ever thought of raising the point. In 
Baroness Wenlock v. The River Dee Company 
(2) the doctrine of subrogation was dis- 
cussed. In that case a Company had 
borrowed money beyond its powers. Part 
of the money lent was paid away by the 
Company in discharge of certain liabilities 
of the Company existing at the time the 
money was lent. A further portion of the 
money went to discharge liabilities incurred 
by the Company subsequent to the advance 
of the money. All sides admitted that the 
lender was entitled to stand in the shoes of 
the creditors whose debts existed at the time 
of the advance. The question was whether 
the lender was also entitled to stand in the 
shoes of the creditors whose debts were 
incurred and discharge subsequent to the 
loan. The Court of Appeal, consisting of 
Lord Esher, M. R., Fey and Lopes, L, JJ., 
held that the lender was entitled to recover 
his money by being subrogated for the credi- 
tors of the Company. By reason of the fact 
that the appellants in the present case paid 
off the mortgage in part no further liabili- 
ty was thrown on the puisne incumbran- 
cer or the property. In our opinion, the 
appellants were entitled to stand in the 
shoes of the prior ineumbrancer to the 
extent of the further sum of Rg, 309. 
We accordingly allow the appeal and modify 
the decree of the Court below by directing 
that the plaintiff must pay to the appel- 
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lants a further sum of Rs. 309, that is to 
say, in all Rs. 434 as a condition pre- 
cedent to bringing the 10-pie share of 
Mauza Bakhera to sale. The money must 


be paid within six months from this date. | 


If the money is not paid within that time 
the suit will stand dismissed as against 
the appellants in respect of the 10 pies of 
Bakhbera. If the money is paid within the 
time aforesaid the plaintiffs will be at 
liberty“ to add this amount to their own 
claim against the share and sell the said 
10-pie share. The appellant will have his 
costs of this appeal to be paid by the 
plaintiff-respondent including in this Court 
fees on the higher scale. 


Appeal decreed. 


LOWER BURMA CHIEF COURT. - 
First Civin Apprat No. 159 of 1915. 

p February 29, 1916. 
Present:—Sir Charles Fox, Kr., Chiet 
Judge, and Mr. Justice Twomey. 
MOOLLA MAHOMED bin MOOLLA 
MOHAMED-— APPELLANT 
VETSUS 


P. K. EBRAHIM — RESPONDENT. 

Landlord and tenant—Transfer of Property det 
(IV of 1882), s. 108 (h)—Hjectment— Compensation 
` for buildings or time to remove them after expiry of 
term—Estoppel. 

The erection of buildings bya tenant on lease- 
hold land without any objection by the landlord does 
not change the tenant’s right of tenancy intoa 
perpetual right of occupation, though the landlord 
may have allowed and even recognised the tenant’s 
right to a free sale of houses erected on the land by 
him and accepted purchasers of the buildings as his 
tenants. [p. 787, col. LJ : 

Nor is the tenant or purchaser from him entitled 
to any compensation for the cost of the buildings on 
the ground that the landlord in permitting the sale 
and recognising the purchaser as his tenant has 
encouraged the expectation on bhe part of the tenant 
that he would be entitled to compensation if suddenly 
ejected. To create an equitable estoppel against the 
landlord in such a case it is incumbent on the tenant 
to show that the landlord’s conduct amounted by 
plain implication to 2 contract to change the right of 
tenancy into a perpetual right of occupation. [p. 738, 
cols. 1 & 2.] 

Datiatraya Rayaji Pai v. Shridhar Narayan Pai, 17 
B. 786; P. J. (1892) 848; Yeshwadabai v. Ramchundra 
Tukaram, 18 B. 66, disapproved. 

The rule established in India in such cases is that 
of section 108 (hk) of the Transfer of Property Act, 
which provides that the lessee may removejat any 
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time during the continuance of the lease all buildings 
whch he has attached tothe carth, provided he 
leaves the property in the state in which he received 
it. [p. 786, col. 2.] 

Semble.—The Court may give the tenant reasonable 
time after the termination of the lease in which to 
remove tho buildings. [p. 738, col. 2.] 


For such further time vhe landlord is entitled to 
damages for use and occupation or mesne profits at 
a fair and reasonable rate. [p. 738, col. 2.] 

Beni Ram v. Kundan Lal, 21 A. 496; 261. A. 58; 
3 0. W. N. 502; A. W. N. (1906) 245; Ismail Khaw 
Mahomed v. Jaigun Bibi, 27 C. 670; 40. W. N. 210; 
Ramsden v. Dyson, (1865) L. R. 1 H. L. 129; 
12 Jur. (x-s.) 506; 14 W. K. 926; Ismail Kani Row- 
then v. Nazarali Sahib, 27 M. 211; 14M. L. J. 24; 


. Angammal v, Malik Saeed Aslami Sahib, 11 Ind. Cas. 


745; 10 M. L. T. 198; 21 M. L. J. 891; Angammal v. 
Malic Mahomed Syed Aslami Sahib, 21 Ind. Cas. 583; 
(1913) M. W. N. 974; 14 M. L. T. 418; 38 M. 710; 25 
M. L. J. 625; In the matter of the petition of Thackur 
Chundra Paramanik, B. L. R. Sup. Vol. (F. B.) 595; 6 
W. R. 228, referred to, 


Mr. J. R. Das, for the Appellant. 
JUDGMENT. 

Fox, C. J.—The suit was brought by an 
owner of land to eject oneof his tenants, 
who occupied two plots ofiton which he 
had two houses. Some years before he had 
bought the houses on the plots. One of 
these houses had to be pulled down in 
consequence. of orders from the Municipal 
Committee. The defendant built a plank 
house and in it he had a shop. This he 
valued at Rs. 5,000. The older house he 
valued at Rs. 1,000. The whole of the 
plaintiff’s land was similarly let out in plots, 
which had been built upon by the tenants. 
The plaintiff charged and collected a month- 
ly rent for each plot. The collection of 
230 houses on the land formed a basti or 
village. The plaintiff enhanced the rents 
from time to time, and when the defend- 
ant built the superior house his rent was 
doubled. The defendant refused to pay 
this large increase, and the plaintiff failed 
to get it by a suit in the Small Cause 
Court. He then gave the defendant notice 
to quit, and brought the present suit claim- 
ing ejectment, arrears of rent, and damages 
for use and occupation at the enhanced 
rate. 


The defendant claims that he had acquir- 
ed a permanent right of occupancy so long 
as he paid the rent payable when he bought 
the houses or the rent immediately prior 
to the suit, or in the alternative that the 
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plaintiff was not entitled to a decree for 
ejectment without paying him compensation 


for his houses. The learned Judge has 
held that thé plaintiff is entitled to an 


ejectment decree, but that he must pay the, 


defendant compensation as to which an 
enquiry was ordered. - 

The plaintiff appeals against this part 
of the decree. During the course of the 
case the plaintiff agreed to allow the defend- 
ant two months within which to remove 
his buildings and property from the plots. 

The grounds on which the learned Judge 
found that the defendant was entitled to 
compensation were that the land had been 
let for building purposes, and houses had 
been transferred by owners to purchasers 
whom the landlord recognised, and he there- 
by encouraged expectation on the part of the 
tenants that they would be entitled to com- 
pensation if they were suddenly ejected. He, 
therefore, considered that the plaintiff was 
estopped from denying liability to grant 
compensation. As authority in support of 
this proposition he referred to Duttatraya 
Rayaji Paiv. Shridhar Narayan Pai (1) 
and Yeshwadabai v. Ramchandra Tukaram (2). 
These decisions were prior to that of His 
Majesty’s Privy Council in Bent Ram v. 
Kundan Lal (3) and it may be doubted 
whether after this decision, which is binding 
on all the Courts in India, they would 
be followed even in the Courts of the 
Bombay Presidency. ` They were not followed 
in Ismail Khan Mahomed v. Jaigun Bibi 


(4) The facts in the case before the 
Privy Council were that in 1858 the 
Jandlords let the land for the term of 


the current settlement for the construction 
of.a saltpetre factory. This factory was carried 
on for four or five years only, and since then 
for many years the tenants had put the 
land to other uses. Shops had been built 
on the land for 20 years, and pucca 
shops had been built on it 12 or 14 years 
previous to the suit. A considerable 
amount of money had been spent on other 
structures on the land. The owners of the 
land at the time saw the buildings aud 


(1) 17 B. 736; P. J. (1892) 348. 

(2) 18 B. 66. 

(3) 21 A. 496; 26 I. A.58; 30. W. N. 502; A. W. 
N. (1906) 245 

(4) 27 O. 570; 4 O. W. N. 220, 
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did nok prohibit their construction The 
plaintiffs-landlords put an end to the 
tenancy and brought the suit for ejectment 
and asked for a decree for removal of tke 
material of the houses. The Appellate Courts 
in India affirmed the original Court’s dismissal 
of the suit, on the ground that the original 
lessor not having objected to the erection of 
the buildings, and having continued to receive 


rents after their erection and after the 
saltpetre factory ceased to exist, was 
estopped from suing the lessees for 


ejectment. They adopted a principle stated 
in the following words:—“If a man 
permits another to build upon his land, 
and with the knowledge that the building 
is being erected, stands by and does not 


prevent the other from doing so, then 
no doubt equity comes in, and by the 
rules of equity, which in this respectare 


the same as the rules of law, he cannot 
eject that other person.” Their Lordships 
of the Privy Council described this statement 
as a loose and inadequate statement of the 
rule of equity, and they proceeded io 
state what the rule was in the following 
words: — 

“In order to raise the equitable 
estoppel which was enforced against the 
appellants by both the Appellate Courts 
below, it was incumbent upon the respondents 
to show that the conduct of the owner, 
whether consisting in abstinence from 
interfering or in active intervention, was 


sufficient to justify the legal inference 
that they had, by plain implication, 
contracted that the right of tenancy, 


under which the lessees originally obtained 
possession of the land, should be changed 
into a perpetual right of occupation.” 
Later on they say: “The rule established 
in India is that of section 108 of the 
Transfer of Property Act, which provides 
that the lessee may remove at any time 
during the continuance of the lease all 
things which he has attached to 
the earth, provided he leaves the pro- 
perty in the state in which he received 
it.” They adopted the following words of 
Lord Chancellor Cranworth in Ramsden v. 
Dyson (5): “If any tenant bnilds on 


(5) (1865) L. R. 1 H. L. 129; 12 Jur, (N. s.) 506; 
14 W. R. 926, ; 
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. laud which he holds ander me he does 
not thereby, in the absenze of special 
circumstances, acqaire any right to prevent 
me from taking possession of the land 
and buildings when the tenancy bas 
determined. He knew the extent of his 
interest, and it was his folly to expend 
money on atitle he knew would or might 
soon come to an end.” They pointed ont, 
however, that the maxim in English Law 
“quicquid in wdificatum solo, solo cedit” did not 
apply. The result of the decision was 
that the plaintiffs obtained an order for 
removal of the tenant’: houses without 
compensation. The case dogs not differ in 
essential respects from the present case, 
but no express letting of the plots of the 
land for building purposes is proved in this 
case. A reasonable inference from the 
circumstance is that the tenants took their 
plots for tke purpose of putting up houses 
on them, and that the plaintiff knew that 
they were taking them for this purpose. 
According to the decision, the erection by a 
tenant of permanent structures on the land 
let to him to the knowledge of, and without 
interference by, the lessor will not of 
itself suffice to raise an equitable right 
against the lessor preventing him from 
ejecting the tenant at the end of the tenancy. 


As regards the question whether the 
landlord is bound to compensate the 
tenant for his buildings or for removal 
of thom, it may be obsarvyal that 
in the Privy Coansil case Counsal for 
the tenants did not even sugzast that 
his clients were entitle] to œm- 


pensation of any sort. The rule of equity 
stated by their Lordships is a rale under 
which a tenancy for a limited time can 
under some circumstances be held to have 
been changed into a perpatual right of 
occupancy. It hag nothing to do with 
compensation to the tenant for his property 
on the land. 

The effect of the Privy Council decision 
and the whole question as to the rights 
of landlord and tenant to buildings erected 
by the latter has been elaborately discussed 
in the Madras High Court. 


In Ismatl Kani Rswthen v. Nazarali 
Sahib (6) Bhashyam Aiyangar and Moore, 


(6) 27 M. 211; 14M. L, J. 25. 
47 
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JJ., held that a tenant who erects a 


building on land let to him can only 
remove the building, and cannot claim 
compensation. In that case there was a 


decrae for ejectmant bat the tenant was 
allowed one month in which to remove 
his buildings. 


In Angammal v. Malik Saeed Aslami Sahil 
(7) the plaintiff sued for a declaration 
that she was the owner of a house and 
for possession of it, or in the alternative 
to be paid compensation for it, or to be 
allowed to remove the building. She had 
held the land under a document which 
created only a monthly tenancy. The 
house had been built many years previous 
to the determination of the tenancy, The 
ground landlord had obtained an ejectment 
order against her in the Presidency Small 
Cause Court, and she had not’ been 
allowed to raise her claims in that Court, 
nor had time been given by the decres 
to remove her buildings which she valued 


at Rs. 5,000. It had bean erected with 
the knowledge of the ground landlord 
and without protest from him. Willis, J., 


in the Original Court held (1) that a 
tenant has only a right to remove buildings 
during the continnance of the tenancy, 
and (2) that a tenant is not entitled to 
any compensation for his buildings, or tn 
remove them after the determination of 
the tenancy, the only right of removal 
recognised being that in clause (h) of 
section 103 of the Transfer of Property 


Act. He consequently disallowed the plaint- 
iff's claims and dismissed her suit, 
Ou appsal Arnold White O. J., agreed 


with him, but Sankaran Nair, J., after an 
elaborate examination of the authorities 
disagreed. His comment on clause (h) of 
section 108 of the Transfer of Property 
Act was that if was only an enabling 
provision, and it left untouched rights 
which the lessee may have otherwise than 
under that section. He held that under 
the law prior to the Act the tenant had 
the right to remove after the expiry of 
his tenancy superstructares erected by him 
during it or to claim compensation. His 
comment on the Privy Council case was 


(7) 11 Ind. Gas. 745; 10 M. L. T. 193; 21 M, L. J. 
S31. 
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that it did not deal with those questions. 

Another appeal in the same case under 
the names of Angammal v. Malic Mahomed 
Syed Aslami Sahib (8) was heard 
by the same Judges sitting with 
Miller, J. The Chief Justice adhered to 
his previous opinions and Miller, J., agreed 
with him that the plaintiff was not entitled 
to any of the reliefs she asked for. 
Miller, J., however, held that according to 
the customary or common law of the 
land, the Jessor-on determination of a 
lease has the option to take the lessee’s 
buildings on it on paying compensation, 
but if he is unwilling to pay such 
compensation he must allow the tenant 
to remove his buildings. If he elects to allow 
the tenant to remove the buildings, he must 
allow a reasonable time after the determina- 


tion of the tenancy for the tenant to do so. 
If the tenant bas had such reasonable 
time, and has not done so before he 


loses possession, he has no further right 
to time for removal of tbe buildings. On 
the question of compensation he held 
. that apart from estoppel or contract the 
tenant has no right to compensation for 
his buildings, Sankaran Nair, J., held that 
if a landlord is not willing to pay the 
value of the tenant’s buildings, the tenant 
is bound toremove them either before he 
surrenders possession or within a reasonable 
time after expiration of the tenancy, 
but if he does not do so the ownership of 
the building is not transferred to the 
landlord. What is open to the latter is 
to restore the land to its old condition, 
and to claim damages from the tenant 
if he incurs any loss. Section 108 of the 
Transfer of Property Act saves rights 
derived from contract or local usage from 
the provisions of the section stating the 


rights and liabilities of lessor and 
lessee respectively. Miller, J’s statement 
of the respective rights of lessor and 


lessee as regards buildings erected by the 
latter when the tenancy comes to an end was 
founded on the Full Bench decision in In the 
matter of the pelition of Thackur Chundra Para- 
manik (9), which professed to be a statement 
of what the law was according to the 


(8) 21 Ind. Cas, 583; (1018) M. W. N. 974; 14 M. 
L.T. 418; 38 M. 710; 25 M. L. J. 625, 
(9) B. L. R, Sup. Vol. (F. B.) 695; 6 W. R. 228, 
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usage and customs of the country. 
Generally, such customs can ascarcely be 
said to be referred to in the words 
“local usage” in the opening words of 
section 108. It appears to me that the 


view that the whole law as to the rights and 
liabilities of lessor and lessee respectively, 
when no contract or local usage is proved and 
when the rule of equity stated in Beni 
Ram y. Kundan Lal (3) is not applicable, 
is now embodied in section 108 of tke 
Transfer of Property Act, is the correct 
view. The section says nothing about the 
lessor being liable to compensate the lessee 
for his buildings on the land let, and 
in view of the Privy Council decision it 
appears to me clear that the plaintiff is 
not liable to pay compensation to the 
defendant either for his buildings or for 
their removal. 


The buildings, however, are his, and at 
the time the decree was made he had not 
given up possession of the land. He is 
bound to give up possession; this involves 
removing notonly himself but all his pro- 
perty from the land. Buildings such as the 
defendant has on the land cannot possibly 
be removed instantly, consequently it is 
necessary to fix a timein the decree within 
which he must obey it. I would, therefore, 
alter the main part of the decree to the 
following wording. 


It is ordered and decreed that the defend- 
ant do quit, vacate and give up possession 
to the plaintiff ofthe plots of land herein- 
before mentioned, and that he do remove 
all his property including the materials 
of his buildings thereon, and that he do 
restore the land as far as possible to its 
original state before the expiry of two months 
from the date hereof, and that he do 
pay tothe plaintiff the sum of Rs. 93-9-5, 
being arrears of rent up to the date of 
institution of the suit, and damages at the 
rate of Rs. 18 a month until he vacates the 
said plots of land, and that he do pay to 
the plaintiff his costs of the suit as allowed by 
the Court. It may be doubted whether the 
plaintiff was entitled to damages for use and 
occupation or mesne profits at Rs.18 per 
mensem in the absence of evidence to show 
that such rate was fair and reasonable, but 
the defendant has not appealed or put ina 
cross-objection against it.4 
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The defendant must also pay the plaintiff’s 
costs of this appeal. 
Twomey, J.—I concur. 
Decree modified. 





ALLAHABAD HIGH COURT. 
MiscetLangcous Rersrence No, 62 or 1916. 
May 11, 1916. 
Present: —Mr, Justice Walsh and Mr. Justice 
Sundar Lal, 
In re GANGA PRASAD—Derenpant No, 2 
— PETITIONER 
versus 
HAR NARAIN—P.aintirt—Opposite Party, 

Agra Tenancy Act (II of 1901), ss. 177 (e), 195— 
Ejectment, suit for—Defendant pleading himself to be 
tenant of third person—Question of proprietary title 
—Appeulto District Judge, maintainability of—Juris- 
diction, 

Where in a snit for ejectment under section 58 of 
the Agra Tenancy Act the defendant pleads that he is 
a tenant under a person other than the plaintiff and the 
Court decrees the claim, an appeal from the decision 
lies to the District Judge under section 177 (e) of the 
Act. [p. 741, col. 1.] 

Reference made by the Distriet Judge, Bu- 
daun, as per his letter No. 86/V, dated 7th 
February 1916, under section 195 of Act II 
of 1901. 

FACTS.—The plaintiff brought a suit 
under sections 58 and 63 of the Agra Tenancy 
Act for ejectment of the defendants Ganga 
Prasad and Inderman from plots Nos. 52/3 
and 47/2, The former denied having any 
concern with the former plot and seb up 
a lease in respect of the latter plot from 
one Sheo Prasad. The Assistant Collector 
found that Ganga Prasad’s lease was of 
no force, as the plaintiff in a previous suit had 
obtained a decree for arrears of rent against 
Sheo Prasad. Ganga Prasad appealed to 
the Commissioner, who returned the memo- 
randum of appeal for presentation to the 
proper Court. Thereupon the appeal was 
presented to the District Judge, who referred 
‘the matter for the decision of the High 
‘Court under the provisions of section 195 
of the Agra Tenancy Act. 

Mr. Lakshmi Narayan, for the Plaintiff- 
Opposite .Party.—The view of the Dis- 
trict Judge is right that the appeal 
lies to the Revenue Court. The defend- 
ant does not say that he is the proprietor 
of the land. All that he says is that he 
holds the land under a lease from one Sheo 


INDIAN OASES. 


739 


Prasad. The Court of first instance has 
found that it had been decided that the relation 
of landlord and tenant existed between 
the present plaintiff and Sheo Prasad and 
consequently Sheo Prasad had uo right to 
lease the property to the defendant. More- 
over, it has been held by this Court that 
if a sub-tenant pleads that he pays rent to 
a third person, no question of proprietary 
title arises. In the present case, the 
defendant does not set up the plea that 
he pays rent to a third person in good 
faith. : 

The Defendant-Petitioner was not repre- 
sented. 

JUDGMENT, 

Soxpar Lat, J.— This is a reference under 
section 195 of Act II of 1901 (U. 
P.), made by the District Judge of 
Budaun under the following circumstances:— 
The plaintiff, Har Narain, avers that he 
is the zamindar and owner of two plots of 
land Nos. 47/2 and 52,8 in Paiti Muhammad 
Ali in Mahal Altaf Husain of Mauza Ganaur, 
of which the defendant inderman is 8 
non-occupancy tenant under the plaintiff. 
He sues for the ejectment of the said de- 
fendant, under section 58 of Act II of 1901 
(U. PJ), The second defendant to the 
suit is one Ganga Prasad alias Gan- 
gola, who according to the plaint is collud- 
ing with defendant No. 1 and has been 
putin possession of the said land by the 
defendant No. 1. Under section 64 of the 
Agra Tenancy Act (II of 1901) in all suits 
for ejectment any person in possession 
claiming through the tenant may be joined 
as a party to the suit. Ganga Prasad alias 
Gangola was, therefore, properly made a 
party defendant to the suit on the allega- 
tions made in the plaint. 

Inderman filed a written statement dis- 
claiming all interest as a tenant in the land 
in suit. The second defendant Ganga 
Prasad alias Gangola has defended the suit 
on the ground that he is in possession of 
plot No. 47/2 as a tenant of one Sheo 
Prasad (who is alleged to be the real 
zamindar and owner of the land) under a 
registered lease, dated 27th April 1914, 
granted’ by Sheo Prasad aforesaid for the 
term of nine years, As to the other plot 
(No. 52/3), the defendant alleges that it 
is in the possession of Sheo Prasad aforesaid 


GANGA PRASAD V, HAR NARAIN. 


It is not clear what exact interest Sheo 
Prasad had in the land, but it appears 
that in 1914 the plaintiff, Har Narain, had 
sued Inderman and Sheo Prasad for the 
recovery of rent due to him from the 
defendant Inderman. That suit was decreed 
in appeal by the Collector by a judgment 
dated 24th July 1914. Sheo Prasad's 
pretensions to the land seem to have been 
disregarded by the Collector. It was during 
the pendency of that suit that the lease 
relied upon by the defendant was granted 
by Sheo Prasad. The Court of first instance 
in this case has held that tke plaintiff 
was tbe real owner of the land in suit 
and that Inderman was a tenant of the 
plaintiff. It has decreed the claim. 

The defendant Ganga Prasad alias Gangola 
preferred an appeal against the said decree 
in so far as it relates to plot No. 47/2. 
The appeal was in the first instance filed 
by him in tbe Court of the Commissioner. 
That officer, however, returned the memo- 
randum of appeal for presentation to the 
proper Court on the ground that no appeal 
lay to him. The defendant then filed the 
memcrandum of appeal in the Court of 
the District Judge, who is of opinion that 
the appeal really lay to the Commissioner 
and not to him, but in view of the fact 
that the Commissioner has already refused 
to entertain the appeal for want of 
jurisdiction, the learned Judge has made 
this reference to this Court for the 
determination of the question to which 
Court the appeal lies in Jaw. 


The suit is really one under section 58 
of the Agra Tenancy Act, and falls in 
group “C” of the Fourth Schedule to that 
Act. Under section 179 of the said Act 
an appeal lies to the Commissioner from 
the decree of the Assistant Collector, unless 
by some other section of the Act an appeal 
is given in any case to anotoer Court. 
Section 177 of the Act gives an appeal 
to the Court of the District Judge “in 
all suits in which (e) a question of pro- 
prietary title has been at issue in the 
Court of first instance and is a matter 
in issue in the appeal.” The defence of 
Ganga Prasad alias Gangola in the suit 
is that the plaintiff is not the owner of 
the land in suit, Lut one Sheo Prasad 
under whom ihe defendants claim, The 
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question of plaintiff's proprietary title to 
the land was thus put in iasue in the 
Court of first instance and isa matter in 
issue in the appeal. In the case of the Ma-~ 
haraja Parbhu Narain Singu v. Baldeo Prasad 
(1) the tenant ina suit for the assessment 
of rent denied the ticle of the plaintiff to 
the land in suit in that case and urged 
that the Maharaja of Benares was the 
real owner of the land. The Maharaja 
was added as a defendant to the suit. The 
Court of first instance decided in favour 
of the plaintiff. The Maharaja appealed 
against the said decree to the Court of 
the District Judge who allowed the appeal. 


On appeal to the Court Mr. Justice 
Griffin held that no appeal lay to the 
District Judge. On appeal under the 


Letters Patent, the learned Chief Justice 
(Sir Jokn Stanley) and Mr. Justice Banerji 
held that under section 177 (e) of the 
Agra Tenancy Act the appeal to the 
District Judge was rightly preferred by 
tbe Maharaja. The point referred to 
us is concluded by the decision in this case. 
There is another case reported »8s Sheodihal 
Singh v. Badri Narain (2), which takes the 
same view and points ont that section 198 of 
Act II of 1501 does not apply to the 
cireumstances of this case but tbe learned 
Judge has distinguished that case on the 
ground that the person whose title was 
set up by the defendant was made a party 
to the suit, and it, therefore, became possible 
to adjudicate upon the question of pro- 
prietary title against the said. person. In 
this .case Sheo Prasad is certainly not 
made party to the suit, and any adjudication 
made in this case on the question of the 
proprietary title to the land in suit would 
not be binding upon him. It would, however, 
all the same be binding upon the second 
defendant, who has raised the question and 
a final decision as against him in any case 
can be made in this case. The second 
defendant, who was not the tenant of the 
plaintiff, was competent in law to deny the 
plaintiff’s title and the Court was bound to 
adjudicate upon the question thus raised by 
him. The ruling of the Board of Revenue 


(1) 8 Ind. Cas. 817; 8 A. D. J. 36. 
(2) 8 lnd. Cas, 1098; 7 A. L, J. 1198; 88 A. 6i 
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iu the case of Adya Sarun singh v. Thakur 
(3) in our opinion correctly Jays* down 
the law upon this point. Our reply to 
the reference is that an appeal lies to the 
Court of the District Judge, who is directed 
to entertain the appeal and proceed to 
hear and dispose of the same according to 
law. The costs of the reference will be 
costs in the cause. 
Warsa, J.—I agree. 


. Referexce answered accordingly. 
(3) 81 Ind. Cas, 853. - 


LOWER BURMA CHIEF COURT. 
Civit REGULAR Suir No. 231 or 1915. 
January 26, 1916. 
Present:—Mr. Justice Robinson. 

S. KING—Pvaintirr 
versus 
D. J. BUCHANAN AND ANOTAER— 

"DEFENDANTS. 

Civil Procedure Code (Act V of 1908), 5, 13— 
Foreign judgment, suit based on—Jurisdiction—Limi- 
tation Act (IX of 1908), s. 11—Limitation, law of, 
avhether lex fori or lex loci contractus. 

A British subject who has been properly served 
cannot object to a judgment of the King’s Bench 
Division on the ground of want of jurisdiction, where 
the contract on which the sait was based was one 
in which the price was payable ia England. 

Moazzim Hussein Khan v. Raphael Robinson, 28 C. 
6415 C. W. N. 741, referred to. 

The law of limitation is’ a law relating to pro- 
cedure, having reference only to the lex fori and, 
therefore, tho judgment of a competent English Court 
cannot be objected to on the.ground that if the suit 
had heen tried in India it would have been barred by 


limitation. 
A claim that would be time-barred in British India 


cannot be said to be a claim founded on a breach of 
any law in force in British India. 

Mr. Giles, for the Plaintiff. 

Mr. Auzam, for the Defendants. 


JUDGMENT.— This is a suit based ona 
judgment of the King’s Bench Division, 
The claim was for price of papers and 
periodicals supplied. The frst’ defendunt 
has filed a written statement but the second 
defendant does not appear. The | written 
rtatement raises seven defences based on 
section 13 of the Civil Procedure Code, b t 
all but two are abandoned and rightly so. 
Defendant at first stated that he received 
no summons, but now admits that he did. 
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He pleads, however, that he never sub- 
mitted to the jurisdiction and that, there- 
fore, the decree sued on is a nullity. He 
further pleads that the sait would have 
bsen barred by limitation if brought here 
and the judgment was in breach of the 
law in force sin British India. Mr. Auzam, 
arguing the first point, relied on authorities 
dealing with foreigners not within the 
jurisdiction at the time of suit. These 
authorities do not, however, apply in the 
case of the present defendants, who are 
British subjects and as they have been 
served, I can find nothing in the point. 
The distinction to be made is laid down in 
Moazzim Hussein Khan v. Raphael Robinson (1), 
As to the question of limitation, the or- 
dinary law relating-to the law of prescrip- 
tion is embodied in section 11 of the Limita- 
tion Act. It is a law relating to procedure, 
having reference only to the lex fort. This 
contract was one in which the price was 
payable in England and the English Court 
had jurisdiction. The question of limitation 
is to be decided with reference to the law 
of England, and the fact that the remedy 
would be barred had the suit been brought 
here is no defence to the claim in England. 
The remedy only would be barred and not 
the right. Ruckmaboye v. Lulloobhoy Motti- 
chund (2) and Alliance Bank, Simla v. Carey 
(3). The last clause of section 13 of the 
Code does not apply to such a point as 
this. The written statement, therefore, dis- 
closes no defence. I am asked to pass 
judgment’ at once and no objection | was 
taken to this course. There remains no- 
thing for plaintiff to prove as the payment 
sued on is to be taken to be conclusive, 
There will be a decree as prayed with costs, 
Suit decreed. 

(1) 28 O. 641; 5 C. W. N. 741. 

(2) 5 M. I. A. 234; 8 Moo. P. C. 4; 1 Sar. 
423, 13 E. R. 480. 

(3) 49 L. J.C. P. 781; 5 C. P. D. 429; 29 W. R. 306; 
44 J. P, 785. ~ 
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ALLAHABAD HIGH COURT. 

Execution First Appear No. 407 or 1915. 

May 15, 1916. 
Present:—Mr, Justice Walsh and 
Mr. Justice Sundar Lal. 
FAZAL AHMAD— JUDGMENT-DEBTOR— 
APPELLANT 
versus 
WESAL-UD-DIN AND ANOTAER— DECREE- 
HOLDERS— RESPONDENTS. 
” Givil Procedure Qude (Act V of 1908), O. XXI, r. €6 
—General Rules of Practice for Civil Courts in U. P., 
Ch. IF, r. 5 (a)—“Gift”, property acquired by, if 
ancestral—Lxecution of decree. 

Property to which title is made out by gift is 
not property inherited within the meaning of role 
5 (a) of Chapter IV of the General Rules of Practice 
for Civil Courts in the United Provinces and is, 
therefore, not ancestral property. [p. 743, col. 1.] 

Execation First Appeal from a decree of 
the Subordinate Judge, Pilibhit. 

FACTS.—In . execution of a decree a 
certain land belonging to the judgment- 
debtor was attached and ordered to be 
sold. The judgment-debtor objected that 
the land was ancestral and should be 
sold as such. It was found that the 
land sought to be sold was purchased by 
the grandfather of the judgment-debtor in 
1847 A. D. and had been in possession of the 
judgment-debtor and his ancestors for about 
70 years, but on 3rd November 1872 the 
father of the judgment-debtor divided the 
property among his two sons and gave the 
ancestral property to them by a deed of 
gift of the above date. The Subordinate 
Judge held that the property was not 
ancestral within the meaning of the notifica- 
tion of the U. P. Government to be found 
in "The Rules for the Civil Courts Sub- 
ordinate to the High Court”, Volume I, 
Chapter IV, section 5, clause (1), and dis- 
allowed the objection. 

The judgment-debtor appealed 
High Court. - 


Mr. J. M. Banerjee, for the Respondents, 
raised a preliminary objection that no appeal 
lay from such an order. It was an inter- 
locutory order and he referred to Siva Qami 
Achi v. Subrahmania Ayyer (1) and Deoki 
Nandan Singh v. Bansi Singh (2). 

[Sonnar Lat, J, referred -to 


to the 


Shirin 


(1) 27 M. 269 (F. B.); 14 M. L. J. 57. 
(2) 10 Ind. Cas. 871; 14 O. L. J. 35; 16 O.W. N. 124. 
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Begam y. Agha Ali Khan (3) and to Behari 
Singh v. Mukat Singh (4). His Lordship 
remarked that they ‘were bound to follow 
the rulings of their own Court and disallowed 
the preliminary objection. | 


Dr. S. M. Sulaiman, for the Appellant, 
referred to the rules for the Civil Court 
mentioned above and submitted that the 
rule had been modified by a notification and 
now the rule was as follows: “All lands, 
being mahals or shares in or portions of 
mahals which have been owned by the pro- 
prietor or by persous from whom such pro- 
prietor has directly or indirectly inherited such 
lands from the Ist of January 1848,” He 
said:—The phrase “directly or indirectly” is 
the new amendment of the rule and covers 
the present case. The property has been in 
the family for a long time and is really 
and substantially ancestral. The deed of 
gift was merely a nominal transaction and 
created no change in the devolution of 
property. 


[Sunpar Lat, J.—Was there any transfer 
of possession onthe execution of the deed of 
gift 2] 

There is nothing on the record to show 
if the deed of gift was really acted upon 
and there was change of possession at once. 

The expression “indirectly inherited” covers 
a case like this, what else could it mean? 


(Sonpar Lat, J—It means inheritance by 
a collateral after the death of a “widow” or 
such other female heirs. Inheritance does 
not mean getting property by gift in the 
lifetime of the donor.) 

There is nothing to show that 
was transfer cf possession during the 
lifetime of the father. It seems the 
judgment-debtor got possession after his 
father’s death. If your Lordships think 
proper an issue may be remitted to the 
lower Court on that point. 

Mr. J. M. Banerji was not called upon, 


JUDGMENT.—This is an appeal arising 
out of the execution of a decree for sale 
of fproperty. The decree-holder has applied 


there 


A. W.N. (1896) 9 


(>) 18 A. 141; 
73; A. W. N. (1806) 3; 8 A. L. J. 140. 


14) 28 A. 2 
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for sale of a certain village. ‘The question 
before the Court is whether the progeedings 
in execution should be in accordance with 
the rules relating to sale of ancestral pro- 
perty as defined ih Chapter IV, rnle 5, of 
the General Rules of Practice for Civil 
Courts or that proceedings should continue 
as for sale of non-ancestral property. The 
Court below issued to the judgment-debtor 
a notice under rule 66 of Order XXI. 
According to the decree-holders the property 
was non-ancestral. The judgment-debtor 
appeared to show cause and has urged that 
in this particular case the property should 
have been held to have been ancestral land 
within the meaning of that term as used’ 
in’ rule 5 of that Chapter. Under clause 
(a) of that rule all lands, being mahals 
or shares in or portions of mahals which 
have been owned continuously, in the Pro- 
vince of Agra by the proprietor from the 
lst January 1860............ or by the person 
or persons from whom such proprietor has 
directly or indirectly inherited such lands, 
are to be deemed ancestral land within the 
meaning of that rule. 

In this case: the property was acquired 
by Ilahi Bakhsh, grandfather of the objector, 
in the year 1847. He gifted the property 
to Niaz Ahmad, who made a gift of the 
same to Fazal Ahmad in 1872. The rule 
in question applies to cases where the 
property has been directly or indirectly 
inherited by the proprietor, The 
question is whether property aeqnired by 
gift can be said to bə inherited. Under 
the ordinary law of inheritance if Ilahi 


Bakhsh and Niaz Ahmad had several heirs, - 


the property would have bəen divided and 
sub-divided and would have come in a 
fractional share only to Fazal Ahmad. But 
it is under a gift that Fazal Ahmad has 
acquired the whole property and we are 
unable to say that property to which title 
is made out by gift is 
within the meaning of the rule. We think 
the decision of the Court below is ‘correct 
and we accordingly dismiss the appeal 
with costs. 
Appeal dismissed. 


property inherited- 


OUDH JUDICIAL COMMISSIONER’S 
COURT, 
Firsr Civin Appgan Ne. 119 or 1912, 
May 19, 1915. 
Present:—Mr, Lindsay, J. C., and 
Mr, Kanhaiya Lal, A. J. ©. 
JANG BAHADUR AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 


Raja MUHAMMAD ABUL HASAN 


KHAN—Ptaixtirr—Responpent. 

Settlement decree—Under-proprietury rights ~ Lease, 
execution of, by uwnder-proprietor, effect of —~Tenancy 
held by joint under-proprietor, effect of -Superior 
proprietor purchasing share in under-proprietury holl- 
ing—Adverse  passession—Joint under-proprietors— 
Inmitation—Appellants, some of, dead~ Heirs of 
appellants not brought on record—Appellate Court, 
power of —Civil Procedure Code (Act T of 1908), O. 
XLI, rr. 4, 33, 

Where a settlement decree awarded to certain per- 
sons under-proprietary rights in an entire village, 
named Nakha, but the Extra Assistant Commissioner, 
in proceeding to assess the under-proprictary rent 
as ancillary to the settlement, declared those persons 
liable for the rent of only one of the hamlets of the 
village named Nakha Khas: 

Heid, that the Extra Assistant Commissioner had 
no authority to go behind and supersede or alter the 
settlement decree and that the said persons were 
entitled to under-proprietary rights in respect of the 
entire village, if they had nevertheless been all along 
so treated. [p. 745, col. 2.] 

The mere execution of a lease by an under-proprie- 
tor in favour of the superior proprietor does not 
detract from his status as under-proprietor, unless 
it is shown that the lease was acted upon or that the 
lessee obtained possession under it. ji 7346, col 2.1 


A tenancy held in an under-proprictary holding by 
an under-proprietor, who is only entitled to a share 
in the holding, is not necessarily inconsistent with 
his joint interest in that holding. [p. 747, col. 1.] 


Where the superior proprietor of a village pur- 
chases a share in the under-proprietary rights in the 
same, no right by adverse possession as between him 
and the other under-proprietors can be recognized in 
the absence of evidence to prove an express ouster 
by the former within the knowledge of the latter. 
[p 747, col. 2.] 

Ujalbi Bibee v. Umakanta Karmokar, 31 ©. 970; 9 ©. W. 
N. 32; Parbati v. Ram Prasad, 5 A. L. J. 511; A. W. N. 
(1808) 289 and Dwarka Nath Chowdhury v. Shashti 
Kinkar Banerjee, 18 Ind. Cas. £69; 17 C. W. N. 595, 
referred to. 


In cases of joint possession of a village, the land of 
which is not-formally divided into different mahals by 
metes and bounds, possession by some of the co- 
sharers of different portions of the joint land is 
sufficient to prevent limitation from rumning against 
them in regard to the remainder. [p. 747, col. 2.] 


Where an appeal is filed by more than one person, 
and some of them die subsequently, and their heirs 
are n brought upon the record, but the judgment 
proces ou aground common to all of them, the 
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Appellate Conrt may, in view of Order XLI, rules 4 
and 33, Civil Procedure Code, reverse or vary the 
decree of the lower Court in favour of all tke 
appellants, including the said heirs as well. [p, 747, 
col. 2; p. 748, col. 1.] 


Appeal from the decree of the Subordinate 
Judge, Gonda, dated the Sth July 1912. 


Mr. A. P. Sen and Babu Bisheshwar Nath 
Srivastava, for the Appellant. 


Mirza Sami Ullah Beg, for Respondent No. 1. 


JUDGMENT.—The dispute in this case 
relates to certain plots of land, described as 
appertaining to the hamlets of Pura Badal 
and Khairati Jot, which formed part of 
Mauza Nakha. The plaintiff-respondent is 
the superior proprietor of that village. The 
defendants-appellants .claim to be under- 
proprietors of a 7-annas 9-pies 10}th- 
krants share of the entire village Nakha, 
Their contention is that by a deeree of the 
Settlement Court, dated the 6th April 1872, 
their ancestors, Kalka, Ram Pratap, Madho 
Charan and Har Bhajan, were declared to be 
the under-proprietors of the entire village 
Nakha, which then contained three hamlets 
known as. Nakha Khas, Khairati Jot and 
Pura Badal, that by virtue of a subsequent 
sale in execution of a decree against some of 
the under-proprietors sometime “in 1877 
or thereabout an Sannas 2-pies 92th- 
krants share of the under-proprietary right 
was purchased by the superior proprietor of 
the village and that the remaining under- 
proprietary share has been in the possession 
of the defendants ever since. In 1909 the 
plaintiff-respondent instituted proceedings 
for the partition of his 8 annas 2 pies 9?#th 
krants of the under-proprietary share of 
the land appertaining to the hamlet Nakha 
Khas, alleging that the decree of the Settle- 
ment Court and the auction sale above refer- 
red to related only to the hamlet Nakha Khas 
and not to the entire village Nakha. The plea 
taken by the defendants-appellants before the 
Partition Officer. was that the settlement 
decree related to the entire village Nakha, 
and that an application for the partition 
of the hamlet Nakba Kbas was not main- 
tainable. The, Revenue Court found that the 
hamlet Nakha Khas was a totally undefined 
area, and directed the applicant for partition 
to go to a Civil Court for a definition of the 
rights he wanted to be partitioned. The plaintiff 
filed the present suit tor 9 declaration that the 


defendants had no urder-proprietary rights in 
the hamlets of Pura Badal and Khairati Jot, 
comprising the plots specified in the plaint or 
any other plots which might be found to 
appertain tothe same. In the alternative, he 
asked for a declaration that the defendants 
had no under-proprietary rights in the said 
hamlets and for the separation of the plots, 
appertaining to the hamlets, from the rest 
of the village. There was a further prayer 
that if the plaintiff was not found entitled to 
either of those reliefs, a decree should 
be given to him for possession of the 
plots in dispute or such other plots as 
might be found appertaining tothe said hamlets 
by the Court or might be allotted under its 
direction by the Revenue Court. ‘The defence, 
so far as it is material for the purpose of this 
appeal, was that no hamlet was exempted 
from the settlement decree, by whieh 
under-proprietary rights were granted to the 
ancestors of the defendants, that no separate 
plots appertained to any of the hamlets, 
that the defendants had all along been in 
possession of Pura Badal and Khairati Jct as 
under proprietors to the extent of their 
shares and that the claim was barred’ by 
limitation. 


The learned Subordinate Judge found that 
the decree of the Settlement Court did not 
include the hamlets of Pura Badal and 
Khairati Jot, that the plaintiff had been in 
possession of the hamlets, though no separate 
plots appertained to them, and that the claim 
was not barred by limitation. He granted 
the plaintiff a declaration that the defendants 
had no under-proprietary rights in the said 
hamlets without specifying or determining the 
plots comprised in the same. 


The finding of the learned Subordinate 
Judge in regard to the exclusion of these 
hamlets from the settlement decree is mani- 
festly unsustainable. It appears from the 
documentary evidence on the record that on 
the 19th June 1839 the ancestors of the 
defendants filed asuit inthe Settlement Court 
against Musammat Sarfaraz Kunwar, the 
predecessor-in-title of the plaintiff-respondent, 
claiming the entire village Nakha (mussallam 
Mauza Nakha), forming Hadbast No. 734, 
and situated in Pargana Paharapur, Tahsil 
and District Gunda, as under-proprietors or 
pukht wars (Exhibit A 7). The petition stated 
that the petitioners held the village by virtue 
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of their ancestral right and under the kubulzats 
granted by the superior proprietor and that 
no specification of the plots was necessary as 
the entire village formed the subject-matter 
of their claim. In reply Musammat Sarfaraz 
Kunwar pleaded that the claimants held the 
village under leases granted to them and 
were not under-proprietors (Exhibit A-9). 
On the 3lst July 1871 the Extra Assistant 
Commissioner dismissed the claim, on the 
ground that the claimants were thekadars and 
had failed to establish the deduction of 
dahyak from the rents reserved (Exhibit 1). 
That order was, however, set aside on appeal 
by the Settlement Commissioner, who on the 
6th October 1878 remanded the case for 
further enquiry into the nature of the 
tenure (Exhibit 2). On the 29th March 1872 
the Extra Assistant Commissioner found 
that the land of the village was divided into 
four pattis known as Patti Ram Pratap, ¢ att? 
Kalka, Patti Har Bhajan and Patt? Madho 
Charan, and that the claimants were 
entitled to birt rights in the said village 
subject to the deduction of dahyak (Exhibit 
8). On the receipt of that finding the 
Settlement Commissioner passed a decree on 
the 6th April 1272, decreeing the lease of 
-Mauza Nakha, Pargana Paharapur, to the 
claimants as birêtas with a drawback of 10 
percent. on the Settlement Officer’s assumed 
rental for the term of thesettlement (Exhibit 4). 
On the 6th July 1872 the Naib Sadar Munsa- 
rim reported to the Extra Assistant Commis- 
sioner that the revenue of Mauza Nakha, 
constituting Hadbast No. 734, had been assess- 
ed at Rs. 1,030 and the cesses at Rs. 26 
(Exhibit 5). The Extra Assistant Commis- 
sioner proceeded on that report to assess the 
rent payable by the under-proprietorsin respect 
of Mauza Nakha and after stating that the 
mukhtiar of the superior proprietor complain- 
ed of a consolidated assessment having been 
made in respect of Mauza Nakha, which 
included the hamlets of Pura Badal and 
Khairati Jot, observed that the plaintiffs 
admitted that the said hamlets were included 
in their birt but not in their thekas. He, 
therefore, directed the Naib Sadar Mansarim 
to separate the land of Pura Badal, Khairati 
Jot from that of Nakha Khas and to specify 
the proportionate reverue assessed on the 
latter (Exhibits 6 and 7). On the 29th July 
1872, the Naib Sadar Munsarim submitted 
a report appcrtioning the reyenue of Nakhg 


Khas, Pura Badal and Khairati Jot in the 
following manner (Exhibit 8):— 


Total area. Revenue, Cesses. 
Big. bis. bisw, Rs. a. p. Ra. a. p. 
Nakha Khas ... 751-6—0 20 0 0 


793 0 0 


Pura Badal and 


Khairati Jot 189—0—0 231 0 0 6 0 0 


TOTAL .. 1,030 0 0 


The Extra Assistant Commissioner accept- 
ed that report, and assessing the rent pay- 
able by the under-proprietors at double the 
revenue, exclusive of the cesses, directed 
that the defendants should pay a rental of 
Rs. 1,598 in respect of Nakha Khas and deduct 
from the same Rs. 160 per year on account 
of dahyak (Exhibit 9). This order appears 
to have been subsequently modified by the 
Extra Assistant Commissioner on the 22nd 
September 1872 in consequence of a reduc- 
tion of the revenue assessed in the village, 
and the result of the modification was that 
the rent payable by the under-proprietors 
was proportionately rednced to Rs. 1,008 8-0 
in regard to Nakha Khas, ont of which 
Rs. 100 were to be deducted by the under-pro- 
prietors on account of dahyak and the balance 
of Rs, 908.8-0 was to be ‘paid by them to 
the superior proprietor (Exhibit 10). There 
is no reference in this order in specific terms 
to Nakha Khas, but it is obvious from the 
reference in it to the reduction of revenue 
that the reduction of the rent payable by 
the under-proprietors was due to no other 
cause. 


The Naib Sadar Munsarim and the Extra 
Assistant Commissioner in apportioning the 
rent payable by the under-proprietors had, 
however, no authority to go behind or modify 
the settlement decree. The decree was of 
a declaratory nature, needing no execution, 
and the proceedings taken to assess the rent 
were ancillary to the settlement and could 
not supersede or alter the settlement decree. 
The settlement decree awarded under- 
proprietory rights to the predecessors-in- 
interest of the defendants in tke entire 
village Nakha without the exemption of 
the hamlets, and the Extra Assistant Com- 
missicner obviously made. a mistake in 
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declaring the under-proprietors liable for 
the rent of only Nakba Khas. In the village 
papers (Exhibits 62 and 63) there is no 
reference to the division of the land of the 
village into hamlets. A jamabandi fard 
tasfia lagan was ‘evidently prepared in 1279 
Fasli (Exhibit 12) in pursuance of the afore- 
said direction of the Extra Assistant Com- 
missioner with the object of apportioning 
the revenue. It specified the names of the 
tenants belonging to each of the hamlets 
andthe areas held by them but no khusra, 
numbers were given in it, The areas men- 
tioned therein do riot, moreover, tally with 
the areas given in the report of the Naib 
Sadar Munsarim above referred to or with 
the assessment statement prepared at about 
the same time (Exhibit 45), in which Pura 
Badal was” described as containing 123 
bighas 14 biswas, Khairati Jot as contain- 
ing 42 boghas 11 biswas, and Nakba Khas as 
containing 514 bighas 3 biswas. There is 
nothing to show upon what basis that speci- 
fication proceeded, and. considering the 
conflict of areas between the three papers, 
and the absence of' a regular fkhetaunt; 
giving the numbers of the plots, and of any 
reference to the division in the khasras, the 
classification of tenants made by the Naib 
Sadar Munsarim cannot be regarded as 
authentic. The birttas were described by the 
Settlement Officer as powerful (Exbibit 45). 
They claimed the entire village as included in 
their birt, and with the settlemant decrae 
in their favour it is unlikely that they would 
have allowed the two hamlets to slip out 
of their hands. There was evidently some 
bungling at the time of the determination 
of rent, due probably to a misunder- 
standing of what the birtias stated. 


In 1873, when the Court of Wards in charge 

of Birwa Mahnon Estate applied to bring 
the under-proprietary share of the defend- 
ants-appellants or their predecessors-in-title 
to sale in execution of their decree, the 
interest sought to be sold was described as 
a right to hold the perpetual lease of 
Mauza Nakha at an estimated nikasi of 
Rs. 1,010 per year, subject to the deduction 
of Rs. 101 on account of dahyak (Exhibit A- 
16).. No suggestion was then made that 
the under-proprietary rights of the judg- 
ment debtors were confined only to one of 
the hamlets of the village. 


` 


The subsequent proceedings which took 
place fn the recent settlement, show that 
the defendants or tbeir predecessors-in- 
interest were recorded under-proprietors of 
the entire village Nakha, comprising. 16 
annas, assessed at an under-proprietary rent 
of Rs 908-8-0 (Exhibit A-5). No separate 
records in regard to each of these hamlets 
were prepared at the recent settlement. 
The assessment statement of the recent 
settlement described the entire village Nakha 
as forming arevenne-paying unit, belong- 
ing to the Birna Mahnon Estate, but held 
in sub-settlement by under-proprietors under 
the settlement decree dated the 22ud Septem- 
ber 1871. In character the village was 
described as indifferent with a great deal of 
waste and a high portion of pala, present- 
ing a somewhat neglected “appearance, and 
the opinion of the Settlement Officer was 
that the cultivation outside the immediate 
vicinity of the hamlets was not good. A 
revenue of Re. 700 was proposed by the 
Settlement Officer but was reduced by the 
Commissioner to Rs. 650, on the ground that 
the terms of the sub-settlement were onerous 
(Exhibit A-19). The defendants were shown 
as under-proprietors of the entire 16 annas 
without any specification of hamlets, and- 
there can be no doubt that the position now 
taken up by the superior proprietor had 
not till then entered his mind. 


Oa bshalf of the  plaintiff-respondent 
reliance is placed on some leases granted 
by the superior prcprietors between 1875 
to 1887. But only two of them have 
been proved. The first of them was executed 
by Ramadhin on the 16th October 1875 and 
purported to‘ relate to the entire hamlet 
Pura Badal (Exhibit 46). But there is no 
reliable evidence to show that that lease was 
acted upon or that the lessee obtained 
possession under it. The other lease: was 
granted by Raja Udey Pratab Singh of 
Birwa to Kamta in respect of both the 
hamlets Pura Badal and Khairati Jot, on 
the 3rd March 1882. But the same objec- 
tion applies to it. Reliance is also placed 
on certain proceedings taken by the superior 
proprietors to eject some of the tenants and 
to recover arrears of rent from others. Some 
of these proceedings taken as far back as 
1896 were, however, infructuous. It appears 
for instance from the order of the Commig- 
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sioner dated the 2nd June 1896 (Exhibit A-18) 
that an objection filed by Ram Pratab to tha 
issue ofa notice of ejectment was apheld, 
on the ground that the latter village was 
a birt holding and that the objector was a 
co-sharer in the under-proprietary rights. 
That order was upheld by the Board of 
Revenue on the 15th March 1897 (Exhibit 
A-1). In 1905, another attempt was made to 
eject Ram Pratab but was unsuccessful 
(Exhibit A-3). The finding cf the Board of 
Revenue then too was that Ram Pratab was 
a co-sharer and that his ejectment by notice 
under section 127 of the Ondh Rent Act 
could not be permitted. The presise plots 
to which those proceedings related are not 
ascertainable, but it is clear from the copies 
of the orders filed that the former pro- 
ceedings related to some land in Mauza 
Nakha and the latter to some land in 
Mauza Pura Badal. In 1909, some proceed- 
ings inejectment were taken by the present 
proprietor of the estate against Mahabir and 
Masammat Prandei, which were successful, 
But possession so recently taken cannot 
establish a right as‘against the under-pro- 
prietors. = 

The snits for arrears of rent on which 
reliance is placed on behalf of the plaintiff- 
respondent were filed between the years 
1905 and 1908 and are similarly of no value: 
one of them filed against Ram Pratab in 
1908 was dismissed on the 17th May 1909 
(Exhibit A-4). The receipts for rent relate 
to the pericd between 1£98 and 1906, but 
as the superior proprietor had become a 
co-sharer in the undér-proprietary right as 
far back as 1877 cr thereabout, such collec- 
tion was consistent with the joint under- 
proprietary rights cf the defendants and 
their predecessors-in-interest. -An under- 
proprietor, who is only entitled to a share in 
theentire village, might, itis conceivable, 
take some land belonging jointly to him 
and the other under-proprietors, undertaking 
to pay rent for the same in order that he 
might get the benefit derivable from personal 
cultivation: but such a tenancy is not neces- 
sarily inconsistent with his joint interest in 
the under-proprietary holding. The pro- 
portionate share of an under-proprietor in 
the village may be very small and may 
not suffice for his maintenance. An under- 
proprietor of a fracticnal share may also, 


therefore, be a tenant of a holding. There 
is nothing to show how the accounts used to 
be adjusted between the under-proprietors 
and the superior proprietor, who had purchased 
a share in the under-proprietary rights, and, 
in the absence of evidence to prove an 
express ouster by the latter within the 
knowledge of the former, no right by adverse 
possession as between the co-sharers of an 
under. proprietary holding can be recognised 
[Ujalbi Bibee v. Umakanta Karmokar (1), 
Parbati v. Ram Prasad (2) and Dwerka Nath 
Chowdhury v. Shashti Kinkar Banerjee (3)]. We 
are not satisfied that the plaintiff has acquir- 
ed a right by adverse possession to the under- 
proprietary rights decreed to the defendants 
in the hamlets of Pura Badal and Khairati 
Jotatthe time of the regular settlement. 
The plaintiff is a co-sharer of the under- 
proprietary rights with the defendants in the 
entire village, and no right to the hamlets 
in question either by adverse possession or 
otherwise has been made out. The defend- 
ants have been in joint possession of the 
under-proprietary rightsand in view of the fact 
that there was no formal division of the land 
of the village into different mahals by metes 
and bonnds, possession by some of the co- 
sharers of different portions of the joint land 
is sufficient to prevent limitation from rurning 
against them in regard to the remainder. 
The appeal inthis case was filed by 23 
defendants, of whom Ram Padarathand Ram 
Pratab died subsequently. No attempt 
was made to bring their heirs, if any, on the 
record. The judgment, however, proceeds on 
a ground common to all, and Ram Padarath 
and Ram Pratab and their heirs, if any, 
cannot be placed in a worse position than 
that in which they would have been, had 
they been no parties to the appeal. Order 
XLI, rule 4, of the Code of Civil Procedure 
declares that “where there are more plaintiffs 
or more defendants than one ina suit, and 
the decree appealed from proceeds on any 
ground common to all the plaintiffs, or to all 
the defendants, any one of the plaintiffs or 
of the defendants may appeal from the 
whole decree, and thereupon the Appellate 


(1) 81 C. $70; 9 O. W., N. 32. 
(2) 5 A. L, J. 511: A. W, N. (1908) 239, 
(3) 18 Ind, Cas, 869; 17 C. W. N. 595. 


748 INDIAN 


PARAM HANS V. RANDHIR SINGH. 


Court may reverse or vary the decree in 
favour of all the plaintiffs or defendants, as 
the case may be.” Order XLI, rule 33, of 
the Code empowers the Appellate Court to 
pass any decree and make any order which 
ought to have been pasced or made and to 
pass or make such further or other 
decree or order as the case’ may require, 
and this power may be exercised by the 
Court notwithstanding that the appeal is as 
to part only of the decree and may be 
exercised in favour of all or any of the 
respondents cr parties, although such respond- 
ents or parties may not have filed any 
. appeal or objection. 

The appeal is, therefore, allowed and the 
plaintiff's claim and objection dismissed with 
costs here and below. The plaintiff-respond- 
ent will bear his own costs throughout: 

Appeal. alien ed. 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 176 or 1915, 
May &, 1916. 
Present: -Mr. Justice Walsh and 
Mr. Justice Sundar Lal. _ 
PARAM HANS anv oTHERS—Derenpants— 
s APPELLANTS 
versus 
RANDHIR SINGH— Priaintirr— 
RESPONDENT, 

Transfer of Property Act (IV of 1882), s 59—Attes- 
tation— Scribe writing name of second aitneas—No 
proof of authorization—Document, if mortgage— 
Charge—Money-decree, grant of, 

A document bore the signature and mark of the 
executant and the signature of one attesting witness. 
It contained in the margin the name of another 
witness written by the scribe, but not his signature 
or mark. He was dead at the time of the snit and 
there was nothing to show that he authorized the 
scribe to sign his name for him. A suit was brought 
on this document within six years of the date of 
* the cause of action: | 

Held, that the document was not a valid mortgage, 
as it was not duly attested as provided in section 69 
of the Transfer of Property Act, nor could it create 


a, charge. [p. 749, col. 1.] i 
Held, also, that a money-decree could, however, be 


given, as it was a suit upon registered document. [p. 


749, col. 1] 
First appeal from an order of the Judge 


of the Court of Small Causes, exercising 
the powers of a Subordinate Judge of Agra. 


OASES. | [1916 


Mr. Narain Prasad Asthana, for the Appel- 
lants. * 

Me. J. M. Banerji (with him Mr. L. M. 
Banerji), for the Respondent. 


JUDGMENT. 

Sunnar Lat, J.— This is a suit upona 
deed which purports to be a deed of 
mortgage bearing date 17th July 1903. 
The document bears the signature and 
mark of Musammat Sahodra, the executant. 


It bears the signatnre of one Gopal, an 
attesting witness, and the only other 
witness whose name is written by the 


scribe is Bansi. In the margin of the 
deed is given the name of another witness 
or a person who was expected to be an 
attesting witness, who is described as Bansi 
son of Randhir, caste Gola Purab, 
resident of Saujan, by acknowledgment of 
the execntant.” This is written in the 
handwriting of the scribe. There is no 
signature or mark of this witness Bangi 
on the deed. He is dead, and there is 
nothing to show that he authorised the 
scribe to sign his name for him. He 
has not himself put his signature or mark. 
The question is whether he isan attesting 
witness within the meaning of section 59 
of the Transfer of Property Act. In a 
recent case which came before the Patna 
High Court, Ram Bahadur Singh y. Ajodhya 
Singh (1), Chief Justice Chamier and Mr, 
Justice Jwala Prasad came to the con- 
clusion that to be an attesting witness 
within the meaning of section 59 of the 
Transfer of Property Act the witness 
must not only have seen the execution of 
the document but should have also sub- 
scribed as a witness, that is, he must 
have pub his own mark or signature to 
it. It may be that in the present case 
the scribe wrote up what he found in the 
draft of the deed with the intention of 
subsequently obtaining the signature or 
mark of Bansi on the acknowledgment of 
the executant, as before the Privy Council 
ruling in Shamu Patter vy. Abdul Kadir 
Rowthan (2) witnessing a document on 


(1) 84 Ind. Cas. 370; 20 O. W. N. 699; 1 P. L. J. 129, 

(2) 16 Ind. Cas. 250; 16 ©. W. N. 1009; 23 M. L. J. 
321; 12 M. L.T. 338; (1912) M. W. N. 935; 10 A. Ta, 
J. 259; 14 Bom. L. R. 1034 16 C. L, J, 696; 35 M. 607; 
39 1. A. 220 (P. C.). 
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the mere acknowledgment cf the executant 
was regarded as sufficient by this Court. 
In our opinion in the absence of proof 
that the scribe was authorised by Bansi 
to sign for him as an attesting witness 
„ór to put his mark or signature to the 
document on his behalf as a witness, the 
document has not been duly attested by 
at least two witnesses and is not a valid 
mortgage according to the aforesaid Privy 
Council ruling. We think that the docu- 
ment cannot operate as a mortgage as 
against the transferee of the. property. 
It creates no charge,.as has been recently 
Yuled -by a Full Bench of this Court in 
Collector of Mirzapur v. Bhagwan 
Prashad (8). The suit for sale of: the pro- 
perty, therefore, fails. It is, however, a suit 
“upon a registered document and has been 
brought within six years from the date 
of the cause of action. The plaintiff is 
entitled ta a money-decree against 
Musammat Sahodra. We, therefore, vary 
the decree of the Court below by dis- 
missing the suit for sale and making a 
money-decree for the claim against 
Musammat Sahodra with costs. 

Wasa, J.—It is as well to add a cau- 
tion against treating an important question 
like this, namely, as to whether an alleged 
attestation or execution is genuine or not, 
which may obviously involve an inges- 
tigation of a criminal act in the way in 
which it has been treated by the Court 
below. That Court has assumed in favour 
of the document that a witness who was 


actually called before the Court must have 


seen the alleged executant touch the pen 
of the scribe as an authority to sign fér 
him. although there is not a serap of 
evidence on the point. 

By tue Court.—We allow the appeal of 
the transferee 
decree of the Court below by making a 
decree for money against Musammat 
Sahodra with costs. 


Appeal allowed; Decree amended. 
(8) 18 Ind. Cas. 313; 35 A. 164; 11 A. L, J. 141, 
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MADRAS HIGH COURT. 
ORIGINAL Civit Soir No. 44 or 1914. 
March 28, 1916. 

Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Phillips. 
SWAMINATHA MUDALY AND OTHERS — 
PLAINT! FFS—APPELLANTS 

i versus 
VELU MUDALY- AND OTHERS—-DEFENDANTA 
— RESPONDENTS. 

Easements Act (V of 1882), ss. 15, 17 ~ Right of part 
owner of dominant heritage to use water— Long 
user for over statutory period—Prescriptive title, 
acquisition of— Use of water for joint cultivation— 
Cessation of joint cultivation, whether affects easement, 

There is no substantial diferenco between the 
English and Indian laws as to the acquisition of a 
prescriptive title to water and the inferences and 
presumptions deducible from long user of the same. 
Lp. 752, col. 1.) | 

If there has been long-continned user of water in 
a tank or channel and the enjoyment is inconsistent 
with any other inference than that it has been as of 
right, Courts will infera title by prescription. [p. 
752, cols 1; p. 750, col. 1.] 


When user is proved the presumption is that it 
is of right until the contrary is shown, [p. 751, col. 2.] 


Philips v. Halliday, (1891) A. C. 228; 61 L. J. Q. 
B. 210; 64 L, T. 745; 55 J. P. 743; Shaikh Khodu 
Buksh v. Shaikh Tajuddin, 8 C. W. N. 359; Gardner 
v. Hodgsows Kingston Brewery Company Ltd., (1903) 
A. C. 229,72 L. J. Ch. 558; 88 L. T. 698; 52 W. R. 
17; 19 T. L. R. 458, referred to. 


Plaintiffs and defendants jointly owned plot A, 
each being entitled toa definite but unascertained 
share therein. They jointly cultivated betel in it 
by using water which fowed into it from tank 
B through channels C and D. The site of tank 
B and channel C, belonged to defendants and channel 
D belonged in part at least to plaintiffs. It was in 
evidence that plaintiffs had been taking water from 
B to the land A for 60 or 80 years: 

Held, (1) that plaintiffs had acquired a prescriptive 
right to the water of the tank and not a mero 
licenso for its use; [p. 750, col. 2; p. 752, col. 1.] 


(2) that plaintiffs’ joint user with defendants did 
not affect the nature of the right, which was w 
right over the servients heritage acquired by the 
plaintiffs as part owners of plot A, and that, con- 
sequently, the cessation of their j 


oint cultivation 
would not: extinguish the easement. l. 752, col. 2.] 


Appeal from the judgment of Mr. Justice 
Bakewell, dated the 24th March 1914, 
in the Ordinary Ciyil Jurisdiction of this 
Court, in Civil Suit No. 393 of 1913. 


Messrs. C. P. Ramaswamt Atyar and T, 
Arumainatham Pillai, for the Appellants. 


Messrs. K. Narasimha Adyar and F. 
Narasimha Atyangar, for the Respondents, 
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Wants, C. J.—There is not much differ- 
ence, if any, between the facts as found by 
the learned Judge and by my learned bro- 
ther whose judgment I have had the ad- 
vantage of reading, and the only question is 
as to the proper inference arising from these 
facts with reference to the plaintiffs’ claim 
to the tank water by prescription as pleaded 
in paragraphs 16 and 17 of the plaint. {f 
we take into account only the fact that the 
water bas been brought from tank B, which 
is on land purchased by the defendants’ 
ancestors to A, which consists of plots pur- 
chased by the ancestors of the plaintiffs and 
defendants and the fact that all the plots 
were cultivated jointly, it may be said that 
the fact that the defendants used their water 
from tank B in raising betel jointly with the 
plaintiffs sometimes on portionsof 4 purchased 
by the defendants’ ancestors and sometimes 
on portions purchased by the plaintiffs’ an- 
cestors only amounts to a user by the defend- 
ants of their own water for their own 
purposes, even though that cultivation was 
being carried on by them jointly with the 
plaintiffs, and should not raise any presump- 
tion of right to the use of the water by the 
plaintiffs. This would appear to be the 
view, taken by the learned Judge who tried 
this case. 

On the other hand, the user of the 
plaintiffs may be presumed to be as of 
right and to have a lawful origin and 
if a lawful origin of the plaintiffs’ right 
can be suggested, such an origin may be 
presumed. Here we have the fact that 
the land on which the tank and channel 
were excavated was purchased by Murugappa 
Mudaly, who is described in the sale-deed as 
one of the Thottam or garden Mudaliars, a 
description which includes the plaintiffs, 
whereas in the sale-deed of portions of the 
plot A purchased by him shortly afterwards 
the description is omitted, This suggests 
that sites B and O may have been purchased 
by him on behalf of all the families of both 
the plaintiffs and defendants who were about 
to embark on betel cultivation on plot A and 
that the tank and the channel may have 
been excavated by them. Then we have 
the fact that the channel D, by which the 
water from B and O is brought on to the 
land A, bears the name of Muthia Mudaly, 
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who was an ancestor of 7th and 3th defend- 
ants who claim jointly with the plaintiffs 
and not of defendants Nos.1 to 6 who dispute 
their claim, and may possibly have been 
constructed on behalf of both the plaintiffs 
and defendants. Then we have the Will of 
Muthiah Mudaly by which he purported to be- 
queath certain shares in theland A and the 
tank B, which is clearly the assertion of claim 
to share in the water of the tank B as of 
right. Then there is evidence that the 
plots in A purchased in the name of the 
plaintiffs’ and defendants’ ancestors have 
been so completely thrown into one that the 
boundaries of the different plots are no longer 
distinguishable and that the suit of one of 
the parties for the recovery of his particular 
plot was dismissed, on the ground that it was 
not possible to identify it in view of the fact 
that all the separate plots had been thrown 
into one. 


The evidence as to the payment of quit- 
rent for the tank B andthe enjoyment of 
the prcduce of the trees ou Bis conflicting, 
as some of the plaintiffs’ witnesses say the 
quit-rent was paid by the headman for the 
time being and that the produce of the 
trees was enjoyed by the co-sharers according 
to their shares. On the other hand, .defence 
witness No. 1 denies this and produces a 
bundle of quit-rent receipis, but he is an 
unreliable witness and the receipts do not 
show by whom the quit-rent was actually 
paid before the disputes which gave rise to 
this litigation. 


On the whole, I think there is sufficient 
evidence that the plaintiffs are entitled to’ 
share in the water of the tank B with the 
defendants in the proportion of their shares 
in the common cultivation formerly carried 
on in plot A. I would, therefore, allow the 
appeal and give adecree in the terms of 
prayers (a) and (b) and that an enguiry be 
directed as to prayer (g). The appeal is: 
allowed with costs in this Court. 


Puikus, J—Plaintifis and defendants ara 
owners of a plot of land marked A in the 
plan, and admittedly they have been using 
the water of the tank B for irrigating 
that land. According to plaintiffs, such 
irrigation began about 1812, when plot A 
was purchased, and defendants admit the 
use of the water since 1839. The water 
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from B passes along a channel Č afd then 
into a public channel F, and from there 
through a channel D to plot A. Defendants 
allege that the user of the water by 
plaintiffs was permissive, whereas plaintiffs 
claim it as of right. The land on which 
the tank B and the-channel C have been 
excavated was purchased in 1812 in the 
name of Murugappa of the “Thottam 
Mnudaliars,” a description which would apply 
to all the parties to this suit. Murugappa 
was an ancestor of defendants Nos. 1 to 6. In 
1814 the ancestors of plaintiffs and defend- 
ants bought 7 plots of land and in 1816 
one plot (Exhibits A—H) and these 8 plots 
form plot A. Admittedly these & 
were cultivated jointly by all the parties, 
and it is now impossible to identify the 
various plots’ on the ground, although each 
owner is entitled to a certain definite but 
unascertained share. There is no evidence 
to show in whose name the land on which 
channel D is dug was purchased, but 
Exhibit P, a document executed by Ist 
defendant in 1886, recites that plot A 
belongs to Muthiah Mudaly (an ancestor of 
defendants Nos. 7 and 8 and headman after 
Murugappa) and others, and gives the same 
owner for the channel D. First defendant 
also admits that channel D is called 
Mathiah Mudali’s channel and Muthiah 
Mudali leaves two shares in the tank and 
channel by his Will, Exhibit Q. There is no 
evidence to show when B and (. were 
dug, but it is sufficient that the sale-deed 
for. that land stands in the name of Muru- 
gappa of the Thottam Mudaliars whereas 
the sale-ceed for a portion of plot A (Exhibit 
B) stands in the name of Murugappa 
himself. This fact as well as the 
that channel D through which the water 
must pass to A coupled with the recital 
in Exhibit Q lend support to plaintiffs’ case 
that the tank water belonged to them and 
the defendants jointly, and itis quite clear 
that plaintiffs owned, or had at least a 
share in, channel D. We must take it 
then that for at least sixty years 
plaintiffs and defendants have been taking 
water from tank B for the purpose of 
cultivating their plot A. Even assuming, 
as the learned Judge has done, that the 
land on which Band O were dug belonged 
originally ito Ist to 6th defendants’ ancestor, 
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there is uo evidence to show that the 
excavation was done by him or at his 
costs, or that the water of the tank 


belonged to him exclusively. I may here 
say that I agree with the learned Judge 


that the specific agreements set up by 
plaintiffs aud defendants, respectively, t. e., 
Exhibits W and IX, are of no value,and 


were probably brought into existence after 
these disputes arose. There is thus no 
evidence, beyond Ist defendant’s mere word, 
that plaintiffs have ever paid anything to 
defendants for the use of thewater. The 
position, therefore, is this; plaintiffs have fer 
60 or 80 years been taking water from 
tank B to their land in A through 
channels C aud D. Tank B and channel 
C are on land purchased in Ist to 6th 
defendants ancestor’s name, and channel D) 
belongs, at least in part, to plaintiffs. In 
these circumstances what is the presump- 
tion? The learned Judge has found that 
plaintiffs have been using the water by 
permission of the defendants, but with all 
respect I am unable to see that there is 
any evidence of permission, if the agree- 
ment Exhibit IX is excluded, and such 
permission, if any, can only be inferred 
from the facts of the case. In Philips v. 
Halliday (1) the presumption from long- 
continued possession in assertion °of a 
right was laid down by Lord Herschell as 
follows: “It is a well-settled principle of 
English Law that the right should be- 
presumed to have had a legal origin if 
such a legal origin was possible,and that 
the Courts will presume that those acts 
were done and those circumstances existed 
which were necessary to the creation of a 
valid title.’ In Gale’s Work on Easements 
(page 204) we also find the rule laid down 
that when useris proved, the presumption 
isthat it is of right until the contrary is 
shown. No doubt it was remarked by 
Banerjee, J., Shaikh Khoda Buksh v. Shaikh 
Tajuddin (2) that in this country it would 
not be right to draw the same inference 
from user as in England, but his remarks 
had a reference toa right of way, in respect 


(1) (1891) A. C. 228; 61 L. J. Q. B. 210; 64 L.T, 
145; 55 J. P. 74l.. 
(2) SO. W, N. 359. 
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of which I agree that the observation has 
considerable force; but rights to water 
stand on a different footing for in this 
country tbey are very highly valued, and 
a license for the use of water gratis is by no 
means common. I, therefore, see no reason 
why the presumption of English Law 
shonld not be applied. The question as to 
whether user was “of right” as required 
in the Easements Act was considered in 
Gardner y. Hodgson's Kingston Brewery Company, 
Ltd. (3), where an owner had enjoyed 
a right of way over a yard for over 40 
years, paying annually Rs.15 to the owners 
ofthe yard. It was held by the Court 
of Appeal that plaintifi’s right had not 
been established; the reason which influenced 
the Court being the annual payment of 
Rs. 15. In fact Lord Ashbourne goes so far 
as to say that the case would be perfectly 
clear in favour of plaintiff but for the pay- 
ment of Rs. 15. It was held that the payment 
of Rs. 15 negatived the case which had to be 
made out in order to prove prescriptive title, 
i.e. that the enjoyment was inconsistent 
with any other inference than that it had 
been as of right, there being a second reason- 
able inference, 2. e., that the employment was 
by license. lb, would appear, therefore, that 
if there has been long-continned user and 
the enjoyment is inconsistent with any other 
inference than that it had been as of right, 
the Courts in England will infer a title by 
prescription. There appears to be no 
substantial difference between the language 
of the English Prescription Act and the 
Indian HasementsAct, and, therefore, the same 
would appear to be the law inthis country. 
Applying this principle to the present case 
the plaintiffs would appear to have acquired 
a prescriptive title to the water of the tank 
for, on the facts established, their long user 
is inconsistent with any other inference than 
that it has been of right. 

A further objection is raised on behalf of 
respondents that the right prescribed for 
by plaintiffs cannot be definitely specified. 
In the plaint the right set out is to take 
water jointly with defendants for the 
irrigation of the crops jointly raised by 
them in plot A; and now defendants are 


(8) 11903) A. C. 229; 72 L. J. Ch, 558; 88 L.T, 698; 
52 W. R. 17; 19 T. L, R. 458, 
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unwilling to cultivate jointly with plaintiffs. 
It is, therefore, contended that plaintiffs’ 
right, which only has reference to joint 
cultivation, has ceased with the cessation of 
joint cultivation. I may observe that this 
point does not appear to have been raised 
in the original trial, but the underlying 
fallacy of this contention is apparent. The 
right that plaintiffs have, they have as 
part owners cf the dominant heritage A 
over the servient heritage B, and not by 
virtue of cultivating jointly with defendants 
and the user alleged in paragraph 11 of the 
plaint was one in accordance with an agree- 
ment which has been found tobe untrue. 
The prescriptive right claimed in para- 
graph 17 has not been limited in the same 
manner and though its exact extent has not 
been specified in the plaint, it can be 
ascertained from the materials before vs. 
In the past, plaintiffs have exercised their 
right ccnjointly with defendants, but this 
joint user does not affect the nature of the 
right, which is really a right over the’ 
servient heritage acquired by them by virtue 
of their ownership of plot A. Plaintiffs aud 
defendants have been enjoying the lands as 
tenants-in-common ; the respective shares in 
the right possessed by plaintiffs and defend- 
ants can be ascertained on partition. So 
long as the combined shares do nol exceed 
the total right heretofore enjoyed, the 
servient owner has no ground of complaint. 
The right that has been prescribed for is not 
merely a right to irrigate jointly with defend- 
ants, but a right as part owners of a dominant 
heritage, and as regards this right, they are 
entitled toa declaration, I, therefore, agree 
in the order proposed. 


Appeal allowed, 
V. R. P. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civit Aprea No. 143 of 1915. 
March 24, 1916. 

Present: —Mr. Lindsay, J. ©. 
BHAWANI DIN—P tatntirr— 
APPELLANT 
VETSUS 


Musammat JHAMMAN AND OTHERS— 


Derenpants—RisPoxpENts. 

Limitation Act (IX of 19089,” Sch. I, Art. 187—~ 
Adverse possession—Limitation, rumning of—Auction- 
purchaser, subsequent, suit by, against prior auction- 
purchaser. 

A shave of a property was mortgaged without 
possession, and subsequently a grove forming part 
of that property was similarly mortgaged separatoly. 
In 1899 the defendant purchased the grovo at a sale 
in execution of a decree obtained by the subse- 
quent mortgagee against the mortgagor alone; and 
in August 1902 the plaintiff purchased the mort- 
gaged share of the property at a sale in execution of 
a decree obtained by the prior mortgagee against 
both the mortgagor and the subsequent mortgagee. 
In June 1914, the plaintiff sued the defendant for 
actual physical possession of a proportionate share 
in the grove. The defendant pleaded adverse posses- 


sion from the date of his purchase, and 
‘relied upon Article 187, Schedule I, of the Limi- 
tation Act: 


Held, (1) that as the property was subject to the 
prior mortgage at the time the defendant purchased 
it and as the defendant by his auction-purchase only 
acquired aright to redeem the earlier mortgage, 
he could not set up a plea of adverso possession from 
the date of his purchase; [p. 754, col. 2.] 


(2) that the plaintiff’s right to possession of the pro- 
perty came into existence at the date of his purchase, 
te, 16th August 1902, and there could be no adverse 
possession running against him prior to that date, 
and that, inasmuch as the suit had been brought 
within twelve years of that data, no question of 
limitation could arise; [p. 754, col. 2.] 

(8) that Article 187 of the Limitation Act had no 
application to this case. [p. 754, col. 1.] 


Appeal from the decree of the District 
Judge, Hardoi, dated the 3lst March 1915, 
reversing the order of the Munsif, Shahabad, 
dated the 21st November 191+. 


Pandit Harkaran Nath Misra, for the Ap- 
pellant. 


Babu Basdeo Lal holding brief of Mr. 
Mumtaz Husain, for the Respondents. 


JUDGMENT.— This is a plaintiff’s appeal. 
The suit was brought for possession of a one- 
fifth share of a certain grove situated in a 
village zalled Pachdeora, This grove, 
according to the findings of both Courts, 
constituted a portion of a 5-biswas 5-biswansis 
share in this village, whioh once belonged toa 
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man named Debi Singh. Debi Singh on the 
4th February 1831 mortgaged 23 biswas 
out of his share in all this property to one 
Jhao. The mortgage was a simple mortgage 
and the mortgage-money was Rs. 1,000. 
Ultimately the mortgagee rights under this 
first mortgage came to one Pancham 
Tal. On the 23rd of October 1888 Debi 
Singh made a separate mortgage of the 
grove now in suit (No. 425), This was a 
mortgage without possession and was made 
in favour of two men Mahadin and Ranjit 
Singh. Mahadin secured the mort- 
gages rightsof Ranjit Singh by assignment 
and in October 1896 the heirs of Mahadin 
sold his mortgagee rights to a man 
named Sartaj Singh. In October 1897 Sartaj 
Singh brought a sait to recover the money 
owing on this second mortgage of the 23rd 
October 1885 and in 1899 this grove No. 
425 was sold and purchased at the execution 
sale by one Gobind Prasad, who was the hus- 
band of the present defendant Nc. 1 Jhamman. 
In the suit for sale which was brought by this 
man Sartaj Singh the prior mortgagee, that is to 
say, Pancham Lal, was not impleaded. Conse- 
quently neither Pancham Lal nor hisrepresen- 
tatives-in-interestarein any way bound by the 
decree which was obtained by Sartaj Singh. 
On the 22nd of March 1898 Pancham Lal 
brought a suit for sale on the mortgage of the 
4th of February 1821. He obtained a decree 
for sale and in execution of that decres a one- 
fifth share of Debi Singh’s property was 
brought to sale in satisfaction of the mortgage 
decree. That one-Sfth share was purchased 
by the present plaintiff Bhawani Din. The 
sale was confirmed on the 16th of 
August 1902 and on the 10th October 
1902 Bhawani Din was put» in formal 
possession by the order of the Court. 

The present suit was brought on the 
Wth of June 1914, Bhawani Din assert- 
ing that he was entitled to obtain actual 
physical possession of a one-fifth share of 
the grove in question No. 425. One plea in 
defence was that the grove in question was 
not covered by the mortgage of the 4th 
February 1881; that is to say, it was treated 
as being prozerty outside the -biswas 5- 
biswansis share belonging to Debi Singh. On 
this point both Courts have held against the 
defendants. It has bean found that this 
grove did,as a matter of fact, constitute a 
portion‘of the property which want to maka 
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up the 5-biswas 5-biswansis share, For the 
respondents here an attempt has been made 
to attack this finding of fact of the Courts 
below, on the ground that certain dealings 
with this grove property regarding which 
there was evidence in the case have been 
misunderstood bythe Courts balow. So far 
as I understand the judgment, this plea is not 
open to the respondents. It seems to me 
that the Judge has found quite clearly that 
this grove was situated in the patti of Debi 
Singh and it must be taken that the grove, 
therefore, formed part of the 5-biswas 5- 
biswansis share which Debi Singh once possess- 
ed. The next defence which succeeded in 
the lower Appellate Court was a defence of 
adverse possession. This plea, I understand, 
was not raised in the Court of first instance. 
The case was put in this way on behalf of 
Musammat Jhamman who is the representa- 
tive of Gobind Prasad, the man who pur- 
chased the grove at the auction-sale which 
was held in execution of Sartaj Singh’s 
decree. It was said thatthe porchase having 
been madein 1899, the auction-purchaser had 
been in adverse possession since that date 
and this suit which was brought on the 17th 
June 1914 was, therefore, beyond time and 
Article 137 of the First Schedule was relied 
upon in support of the defence of limitation. 
On the facts as they have been stated above, 
this Article has got noapplication whatever to 
the case and there is no ground ab all upon 
which any plea of adverse possession could 
be entertained. From what has been already 
said, it is apparent that all that Gobind 
Prasad acquired at the time when he bought 
the grove in execution of Sartaj Singh’s 
decree was the equity of redemption. The 
property wás subject to a mortgage at the 
time this purchase was made and it makes no 
difference to the present plaintiff whether 
the mortgage was or was not proclaimed 
at the time the sale took place. There 
can be no doubt that the mortgage was 
there all the time and that so subsequent 
dealings with the property by the mort- 
gagor could affect the rights of the prior 
mortgagee. Again, it is to bə borne in 
mind that in the suit which was brought 
by Pancham Lal the subsequent mortgagee 
Sartaj Singh was made a party and, there- 
fore, his rights under the decree obtained 
by Panechman Lal were confined to redemp- 
tion of the prior mortgage on this grove. 


s 
What Gobind Prasad, therefore, acquired 
by his auction-purchase was an equity of 
redemption, that is to say, a right to redeem 
the earlier mortgage, and in these circum- 
stances itis impossible for Gobind Prasad 
or his representatives to set up a plea that 
there was any adverse possession from the 
date of his purchase, The present plaintiff, 
Bhawani Din, purchased this property in 1902 
at the auction-sale held in executiun of the 
decree obtained on the first mortgage and 
his right to possession over this property 
first came into existence at the date of the 
purchases. There could be no adverse pos- 
sion running against the present plaintiff 
prior to the 16th of August 1902 and as 
the present suit was brought within 12 
years from that date no question of limita- 
tion can arise. The order of the learned 
Judge is, therefore, wrong -and must be 
discharged. I allow this appeal, set aside 
the decree of the lower Appellate Court and 
restore the order of the Court of first in- 
stance. The plaintiff-appellant will have 
his costs both here and in the lower Appel. - 
late Court. 
Appeal allowed. 


CALCUTTA HIGH COURT. 
Appear FROM ORIGINAL Decree No. 118 
or 1914. 

June 21, 19°6. 

Present: - Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Cuming. 
BAMANDAS BHATTACHARYYA AND 
OTHERS — PLAINTIFFS ~ APPELLANTS 
versus 
NILMADHAB SAHA AND oTHers— 
DEFENDANIS— RESPONDENTS. 

Landlord and tenant—Lease by occupancy tenant 
representing to be tenure-holder—Suit for rent— Lessee, 
right of, to question landlord’s title—Sub-lease-— 


Estoppel—Bengal Tenancy Act (VIII B.C. of 1885), 
s. 85 (1), (2), applicability of-—Precedents, value of. 


The creation of the complete relation of landlord 
and tenant has the effect, in law, of estopping the 
tenant from denying the title which he has admitted 
to exist in the landlord, the estoppel arising as the 
legal effect of carrying the contract into execution, 
[p. 757, col. 1.) 

Brairatullah Mundle v. Kasirunnessa Bibi, 11 C., W. 
N. 199, referred to. . 

Two condition3 are essential to the existence of the 
estoppel in such cases, viz , possession and permission, 
and estppel prevails so long as such possession con 
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tinues. The parties aro mutually bound by, the 
terms of tho lea», and it ig nob open to cither of them 
to prove against tho other facts contradictory to the 
allegations which form the basis of their contract, 
after thas contract has been carried into execution 
and the contracting parties have enjoyed benefits 
thereunder. [p. 757, cols. 1 & 2.] 

A lease granted in contravention of section 85, 
clause (1), of the Bengal Tenancy Act is operative 
as oe the grantor and the grantee. [p. 758, 
col. 2. 


Telam Pramanik v. Adu Shuikh, 18 Ind. Cas. 791; 17 
©. W. N. 468; Bhaiganti Bewa v. Himmat Bidyakar, 35 
Ind. Cas. 7; 24 C. L. J. 103; 20 C. W. N. 1835; 240. L. 
J. 108; Lrevivan v. Lawrence, 1 Salk. 276; 6 Mod. 256; 
91 E. R. 241; Doe d Strode v. Seaton, (1835) 2 C. M. & 
R. 728; 1 Tyr. & G. 19; 1 Gale. 303; 5 L. J. (x. s.) Ex. 
78; 41 R. R 831; Langford v. Selmes, 3 Kay & J. 220; 
3 Jur (N. s.) 859; 69 E R. 1089; Grija Kant Lahory 
v. Hurrish Chunder Chowdhry, 19 W. R. 114 atp. 117 
(P. C.); Concha v. Concha, 11 A. C. 541; E6 L.J. Ch 257; 
65 L. |, 522; 85 W. R. 477; Lilabati Misrain v. Bishun 
Chobey, 6 C. L. J. 621 at p. 627; Kripa Sindhu Muker- 
jee v. Annada Sundari Debi, 35 C. 34 (P. B.); 6 O. L. 
J. 273; 11 CO. W. N. 983, referred to. 

Kreglinger v. New Patagonia Meat §' Cold Storage 
Co, ( 9L A. C. 25 at p. 89; 88 L. J. Ch. 79; 109 L. 
T, 802; 58 S. J. 97; 30 T. L. R. 114, dissented from. 


The title of a grantee who can fall back upon prior 
possession as tenant or otherwise cannot be defeated 
by the mere proof of contravention of section 85. 
rp. 759, col. 1.) 

The Bengal Tenancy Act is not a complete code 
even in respect of the law of landlord and tenant, 
much less does it profess to incorporate the general 
principles of the law of contract andthe doctrines 
of equity jurisprudence, in so far as they may have 
to be applied in the determination of disputes 
between landlords and tenants. [p. 748, col. 1.] 

Each case forms a real precedent only in so far as 
it affirms a real principle and to follow previous 
authorities, in so faras they lay down principles, is 
essential; but to look for anything except the princi- 
ple established or recognised by previous decisions 
is really to weaken and not to strengthen the import- 
ance of precedent. [p. 758, col. 1.] 

Jarip Khan v. Durfa Bewa, 15 Ind. Cas. 476; 16 C. 
L. J, 144, 17 CO. W. N. 59, referred to. 

In an action for ront on the basis of a lease 
wherein the plaintiffs, who were really occupancy 
vyots, were described as tenure-holders and the 
defendauts-lessees as under-tenure holders, the 
defendants, who were let into possession and con- 
tinued in possession till date of suit, resisted the 
claim onthe ground that the plaintiffs were only 
occupancy ryots and that the permanent lease in 
their favour was void as contravening the provisions 
of section 85 of the Bengal Tenancy Act, and that it 
was really a sub-lease within the meaning of section 
85, sub-section 2: 

Held, (1) that the defendants were estopped from 
asserting that their obligations were other than those 
set out in the lease on the strength whereof they 
obtained possession from their grantors; [p. 759, col. 
1. 
la that the ease did not attract the operation of 
section &5 (2) of the Bengal Tenancy Act. [p. 757, 
col. 1.] 


Avpaal against the decrea of the Sub- 


ordinate Judge, Krishnaghur, dated the 
22nd December 1913. 

FACTS of the case appsar from the 
judgment. 

Babu Mohendra Nath Roy (with him 
Babus Baranashibasi Monteriee, Khetra 
Mohan Ghose, Sarat Chandra De and 
Santosh Kumar Bose), for the Appel- 
lants,—The tenants-defendants are barred 


by the doctrine of estoppel from question- 
ing the title of the landlords-plaintiffs. Hven 
if the defendants be permitted to question 
the title of the plaintiffs and to prove that 
the instrument which is the root of their 
title is inoperative under section €5, Bengal 
Tenancy Act,it is still open to the plaintiffs 
to establish independently of the instru- 
ment the relationship of landlord and 
tenant between the plaintiffs and the defend- 
ants with certain rights and liabilities, 

Sir. S. P. Sinha, Advocate-General, (with 
him Babus Surendra Chandra Sen and Dwi- 
jendra Nath Mookerjee), for the Respondents.— 
On principle the truth of the appellants’ 
contention seems to me to be bayond all 
doubt, but there is at least ons case holding 
a contrary view. It is a decision of Geidt, 
J. in Basaratullah Mundle v. Kastrunnessa 
Bibi (1). 

On the question of the measure of damages 
I dispute the first ten items claimed by the 
plaintiffs. 

JUDGMENT.—This isan appeal by the 
plaintiff ina suit for recovery of arrears 
of rent under a lease, and of damages for 
breach of a covenant contained therein. 
On the 27th August 1896, the plaintiffs 
granted the lease to the defendants in respect 
of an area of 942 bighas, the interest of the 
grantors was described as that of tenure- 
holders and the grantees who paid a pre- 
mium of Rs. 1,280 were made under-tenure- 
holders by the instrument. The rent was 
fixed in perpetuity at Rs. 688 4-0, the tenants 
undertook to pay Rs. 538-40 direct to the 
saperior landlord of their grantors and the 
balance, Rs. 150, to the lessors themselves. 
The lease contained a covenant that if by 
reason of non-payment of the rent due to 
the supericr landlords, year after year, 
instalment by instalment, a suit is brought 
against the lessors and if in execution of the 


reni-decree the tenure or other property of 
(1) 11.6, W, N. 190, 
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the lessors is attached and sold in auction, 
the lessees will be bound to pay the rent 
due with interest, costs and damages and 
the proper value of such properties of the 
lessors as may be sold. The contingency 
thus contemplated did not happen for many 
years, as the lessors, who entered into pos- 
session of the lease-hold property under 
this instrument, duly performed their obliga- 
tions. On the 29th November 1910, however, 
the superior landlord instituted a suit 
against the present plaintiffs for recovery 
of rent for the two years, 1908—10; it is 
not disputed that this rent had fallen into 
arrears, because the present defendants had 
failed to pay to the superior landlord the 
rent due as they had undertaken todo in 
the lease. The suit was decreed on the 4th 
January 1911 for a sum of Rs, 2,987, exe- 
cution was taken out in due course and 
the tenure was sold on the 14th June 1911, 
when it was purchased by the present de- 
fendants for a sum of Rs. 1,600. As the 
rent-decree was thus satisfied only in part, 
the plaintiffs, on the 2lst December 1911, 
paid to the decree-holder the balance of the 
judgment debt, that is, a sum of Rs. 1,264, 
The superior landlord, on the 10th May 
1912, obtained against the plaintiffs a 
supplementary decree for Rs. 549 and costs 
ang: interest, on account of‘rent due for the 
period between the date of institution of 
the previous suit and the date of sale of 
the tenure. The plaintiffs satisfied’ this 
decree on the 30th June 1912. On the 7th 
August 1912, they instituted this suit for 
recovery of Rs. 6,470 composed of five 
items, namely, Rs, 1,280 as their share of 
the proceeds of the sale held on the 14th 
June 1911, Rs: 3,00) asthe value of the 
property sold, Rs. 1,264 as the amount 
paid in satisfaction of the first decree, 
Rs. 626 as the amount paid to satisfy the 
second decree, and Rs. 300 as the arrears 
of rent due for two years. The defendants 
resisted the'claim, substantially on the 
grounds that the plaintiffs were not tenure- 
holders but occupancy ryots, that the 
permanent lease in their favour was void 
and inoperative as granted in contraven- 
tion of section 85 of the Bengal Tenancy 
Act and that they were, consequently, not 
bound by any of the covenants in the lease. 
They further pleaded that the damages 
claimed were excessive. The Subordinate 


Judge has found the main facts in favour 
of the plaintiffs, but he has dismissed the 
suit on the ground that, as the plaintiffs 
were in reality occupancy ryots and not 
tenure-holders, the lease was void under 
section 85 of the Bengal Tenancy Act. On 
the present appeal, the decree of the Subor- 
dinate Judge has been assailed as erroneous 
in Jaw and as not really supported by 
the decisions mentioned by him, namely, 
Jarip Khan v. Durfa Bewa (2) and Telam 
Pramanik v. Adu Shaikh (8). 

Section 85 of the Bengal Tenancy Act 
provides as follows:—“(1) Ifa ryot sublets 
otherwise than by a registered instrument, 
the sub-lease shall not be valid against 
his landlord, unless made with the landlord’s 
consent: (2) A sub-lease by a ryot shall not 
be admitted to registration if it purports 
to create a term exceeding nine years.” 
The third sub-section refers to sub-leases 
granted before the commencement of the 
Bengal Tenancy Act and has obviously 
no possible application to the present case. 
The question for consideration is whether 
the first two clauses apply and, if so, what 
is their effect upon the rights of the parties, 
It is plain that the first sub-section has no 
application, because the superior landlord of 
the plaintiffs is nota party to this litigation 
and neither the plaintiffs nor the defendants 
have argued that the lease of the 27th 
August 1896 is valid against him. The 
controversy is thus restricted to the second: 
sub-section. With reference tiereto, the de- 
fendants contend that the lease of the 27th 
August 1896 is in essence a sub-lease by 
a ryot within the meaning of sub-section . 2, 
that it should not have been admitted to 
registration, that the fact of registration 
contrary to law must be ignored, that the 
instrument is thus inadmissible in evidence 
under section 49 of the Registration Act, 
and that there is accordingly no proof that 
the defendants hold as teriants under’ the 
plaintiffs on the conditions mentioned 
therein. The plaintiffs put forward a 
two-fold answer to this argument, namely, 
first, that the defendants who entered 
into possession under the lease are barred 
by the -doctrine of ‘estoppel and are 
not competent to question the title of 

(2) 15 Ind. Cas. 476; 160. L. J. 144,17 ©. W.N. 
59 


(3) 18 Ind. Cas. 791; 17 0. W. N. 463, 
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the lessors as tenure-holdérs on proof that 
they were in reality occupancy ryofs, and 
secondly, that if the defendants are permitted 
to question the title of their lessors and 
to prove that the instrument which is the 
root of their own title is inoperative under 
section 85 (2), still it is open to the plaint- 
iffs to establish independently of the lease 
that the defendants were their tenants, that 
they entered upon the land as sueh and 
that they have been in occupation for 
many years by payment of rent on certain 
terms and subject to certain liabilities in 
the event of default. It is obvious that 
the second braneh of this contention will 
not require examination, if the first is, as 
we think it must be sustained. 


It is well settled that the creation of the 
complete relation of landlord and tenant 
has the effect in law of estopping the 
tenant to deny-the validity of the title 
which he has admitted to exist in the land- 
lord; the estoppel arises not by reason of 
some fact agreed or assumed to be true, 
but as the legal effect’ of carrying the con- 
tract into execution, of the tenant taking 
possession of the property from the hand 
of the lessor. The grounds of this rule were 
recently examined by this Court in Bhat- 
ganti Bewa v. Himmat Bidyakar (4) (decided 
by Sanderson, C. J.,and Mookerjee, J., on the 
llth May 1916), where the following ob- 
servation was made: “Enjoyment by per- 
mission is the foundation of the rule that 
a tenant shall not be permitted to dispute 
the title of his landlord. Two conditions are 
essential to the existence of the estoppel, 
first, possession, secondly, permission; when 
. these conditions are present, the estoppel 
arises, and the estoppel prevails so long as 
such possession continues.” From this point 
of view, the defendants are not competent 
to deny that the plaintiffs are tenure-holders, 
they cannot be permitted to allege or prove 
that the plaintiffs were occupancy ryots at 
the date of the lease executed in their 
„favour, consequently, the case’ does not 
attract the operation of section 85 
(2) of the Bengal Tenancy Act, in other 
words, the defendants cannot show that 
the lease was void and that no interest 
passed to them. The case thus falls within 


(4) 35 Ind, Cas. 7; 20 C, W. N. 1386; 24 C. L, J. 108. 


the rule that where no interest passes, an 
estoppel arises [ Trevivan v. Lawrence (5) |, and 
not within the converse rule that where an 
interest passes no estoppel arises | Doe d Strode 
v. Seaton (6) and Langford v. Selmes (7)]. The 
justice of the view we take will be obvious 
from a consideration of the ease converse 
to what has happened here. Suppose, after 
the lessees bad gone into possession, the 
lessors had sued to eject them on the plea 
that they were occupancy ryots and not 
tenure-holders and that the sub-lease was 
consequently void under section 85 (2). The 
lessees would plainly have been entitled to 
rely on the doetrine of estoppel to defend 
their position. But as was pointed out by 
the Judicial Committee in Grija Kant Lahoryv. 
Hurrish Chunder Chowdhry (8) and by the 
House of Lords in Concha v. Concha (9), es- 
toppels are, ss a general rule, mutual, or in 
the language of Lord Coke, “every estoppel 
ought to be reciprocal, that is, to bind both 
parties and this is the reason that regularly a 
stranger shall neither take advantage 
of nor be bound by tbe estoppel” 
[Co.-Litt. 352; Lilabati Misrain v. Bishun 
Chobey (10)]. We feel no doubt whatever 
that the parties to this litigation are 
mutually bound by the terms of the lease 
of the 27th August 1896, and that it is 
no more open to the defendants than to 
the plaintiffs to prove facts contradictory 
to the allegations which formed the basis 
of the contract, after that contract had been 
carried into execution and the contracting 


parties had enjoyed benefits thereunder. 
In fact, the Adyocate-General, with the 
candour which always characterises -his 


arguments, did not seriously 
correctness of this view. 


contest the 


The question remains, however, whether 
the numerous judicial decisions which 
interpret section 85 of the Bengal Tenancy 
Act and which are by no means easy to 


(5) 1 Salk. 276; 6 Mod. 256; 91 E. R. 241, 

(6) (1835) 2 C. M. & R. 728; 1 Tyr. & G. 19; 1 Gale, 
303; 5 L. J. (N. s.) Ex. 73; 41 R. R. 831. 

(7) 3 Kay. & J. 220; 3 Jur. (N, s.) 859; 69 E. R. 
1089. 

(8) 19 W. R. 114 at p. 117 (P. C.). 

(9) 11 A. C. 541; 56 L. J. Ch, 257; 55 L, T, 522; 35 
W. R. 471. 

G0) 6 C.L. J, 621 at p. 627. 
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reconcile, militate against this conclusion. 
The majority of those decisions, to which 
we shall presently make a brief reference, 
do not really touch the cardinal question 
in controversy in this suit, but before we 
consider them, two important principles may 
be conveniently re-stated. In the frst 
place, as is clear from the decision of the 
_ Fall Bench in Kripa Sindhu Mukerjee 
v. Annada Sundari Deli (11), the Bengal 
Tenancy Act is not a eccmplete code 
even in respect of the law of 
landlord and tenant, much less does it 
profess to incorporate the general principles 
of the law of contract andthe doctrines 
of equity jurisprudence, in so far as they 
may have to be applied in the determination 
of disputes between landlords and tenants. 
In the second place, #s pointed out by Lord 
Haldane, L. C., in Kreglinger v. New 
Patagonia Meat & Cold Storage Co. (12) 
each case forms a real precedent only in so 
far as it affirms a principle and the binding 
force cf previons decisions, unless the 
facts are indistinguishable, depends on 
whether they establish a principle: “T'o follow 
previous authorities, so far as they lay down 
principles, is essential, if the law is to be 
preserved from becoming unsettled and 
vague. In this respect the previous deci- 
sions of a Court of co-ordinate jurisdiction 
are’ more binding in a system of jurispru- 
dence such as ours than in systems where the 
paramount authority is that of a code. But 
when a previous case has not laid down any 
new principle, bub has merely decided that 
a particular set of facts illusirates an existing 
rule, there are few more fertile sources of 
fallacy than to search in it for what is simply 
resemblance in circumstances, and to erect a 
previous decision into a governing precedent 
merely on this account. To look for any- 
thing except the principle established cr 
recognised by previous decisions is really to 
weaken and not to strengthen the importance 
of precedent. The consideration of cases 
which turn on particular facts may often be 
useful for edification, but it can rarely 
yield authoritative guidance.” 

As regards the decisions upon the construc- 
tion of section “6 of the Bengal Tenancy 


ai 35 0. 34 (F. B.); 6 0. L. J. 273; 11 C. W., N. 
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02) (1814) A. C. 25 at p. 39; 88 L, J. Ch. 79; 109 L. 
7. 602; 58 5. J. 97; FO T., D. R. 114. 


Act, it is plain that a long line of cases 
affirms the view that a lease granted in con- 
travention of section 85 (1) is operative 
as between the grantor and the grantee 
[Madan Chandra Kapali v. Jaki Karikar (13) 
Gcpal Mondal y. Eshan Chunder Banerjee (14), 
Tamijud:li v. Asgar Howladar (15), Bipin 
Behari Halı v, Amrita Lal Bhuttacharii (16), 
Arah Ali v, Rachimaddi (17), Ali Mahammad 
Bepari v. Nayan Rajah Bhuiya (18), Abdul 
Karim Patwari v. Abdul Rahman (19), Janaki 
Noth Hore v. Prabhasini Dasi (20) and Lani 
Mia v. Muhammad Basin Mia (21)]. The only 
case which supports the contrary view is the 
decision of Geidt, J., in Basarutullah Mundle v. 
Kastrunnessa Bibi (1) which, so far as we have 
been able to discover, has not been followed in 
any subsequent decision. The conclusion as to 
the binding character of the lease as between 
grantor and grantee may be supported on one 
of two grounds, namely, first that the validity 
of a lease granted in contravention of section 
85 (1) can be questioned only by the land- 
lord of the graritor or by the holder of a 
derivative title from him, or secondly, that the 
doctrine of estoppel binds the grantor and 
grantee equally and debars each from disput- 
ing the validity of the lease to the detri- 
ment of the other. The first of these 
principles has not been universally accepted 
and is possibly in 2onflict with the rule enun- 
ciated in Jarig Khau v. Durfa Bewa (2) and 
Telam Pramanik v. Adu Shaikh (3). These 
cases, however, do notaffect the authority of 
the decision in Manik Borat v. Bani Charan 
Mondal (22), which was followed in Ganesh v. 
Thanda (23) (decided by Fletcher and Richard- 
son, JJ., on 22nd July 1914). It is not neces- 
sary for our present purpose to make a choice 
between the two classes of cases, one of 


(13) GC. W. N. 377. 

(14) 29 0. 145. 

(15) 1 Ind. Cas. 942; 36 C. 256 

(16) 3 Ind. Cas. 685; 9 C. L.J 76. 

(17) 10 Ind. Cas. 562; 13 C. L. J. 636. 

(18) 18 Ind. Cas. 912; 15 O. DL. J. 122; 16 CO, W.N. 
6202. 

(19) 18 Ind. Cas. 264; 15 ©. L, J. 672; 16 C. W. N. 
618. 

(20) 80 Ind. Cas. 
1077. 

(21) 33 Ind, Cas. 448; 20 CO. W. N. 948. 

(22) 10 Ind. Cas. 469; 13 C. L. J. 649. 

(23) 5, A, No, 2246 of 1912, 


13 C. W. N. 168. 


“93; 22 C. L. J. 99; 19 ©. W.N. 


Vol, XXXV] 


4 
GUR PRASAD SINGH V. SANT BAKHSH SINGH. 


which places a limited construction on 
section 85 and holds it to have baen gnacted 
for: the benefit of the suparior landlord, 
while the other places a wider construction 
upon the section and allows a stranger to 
avail himself of its provisions to defeat the 
title of a grantee who had not obtained posses- 
sion before or after the grant. Apart from 
the conflict on this point, there is no serious 
doubt as to two propositions, namely, first, 
that the title of a grantee, who can fall back 
upon prior ‘possession as tenant or otherwise, 
cannot be defeated by mere proof of contra- 
vention of section 85, and secondly, that, as 
between grantor and grantee the rule of 
estoppel applies when elements essential to 
attract ifs operation are proved to exist. 
In the cise before us, as wa have already 
explained, the defendants are precluded by 
the doctrine of estoppel from asserting that 
their obligations are other than those set 
ont in the lease of the 27th August 1896, on 
the strength whereof they obtained posses- 
sion from their grantors. In this view, 
the decree of the Subordinate Judge cannot 
be sapported. 

We have finally to consider the question 
of the measure of damages. The defendants 
dispute only the first two items claimed by 
the plaintiffs. The first item must 
obviously be disallowed; the plaintiffs cannot 
claim the value of the property lost to them 
as also the sale-proceeds, which simply repre- 
sent the property transformed into money. 
As regards the sesond item, the claim is 
clearly excessive. As between the plaintiffs 
and the defendants, the property may ba 
deemed to be a tenure, but the only 
reliable evidence as to the market value of a 
permanent tenure which comes from the 
side of the defendants is, that it sells for 
13 years’ purchase. As the net profit deriv- 
able by the plaintiifs was Rs. 150 a year, 
the value cannot ba estimated at a higher 
figure than Rs. 1,950. Theappaal will con- 
sequently be allowed ani the plaintiffs will 
have a decree for Rs. 4,318 with interest 
thereon at 6 pər cant. per annum from 
the date of the institution of the suit to 
the date of realisation. The plaintiffs will 
also have their costs, in proportion to the 
sum dacresi, both hara aad in the Court 
below. 

Appeal allowed. 
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Civin Raviston Permios No. 155 or 1914, 
March 24, 1915. 
Presant:—Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lal, A. J. C. 

Bhaiya GUR PRASAD SINGH — 
DEFENDANT — APPLICANT 
versus 
Bhaiya, SANT BAK ASH SINGH AND 
OTHERS —PLatntivrs—QOpposite Party. 

Jurisdiction—Munsif officiating as Subordinate Judge, 
reverting as Munsif, and again officiating as Subordinate 
Judge—Authority to hear particular sort of cases given 
at former occasion, effect of. à 

Whero a Munsif acted as an officiating Subordinate 
Judge in a district, and it was then notified that he 
would have jurisdiction to hear a particular sort of 
cases during such time as he held the post of 
Subordinate Judge, but he raverted fora short time 
as Munsif and on being again promoted to officiate 
as Subordinate Judge in another district heard a 
case of that particular sort: 

Held, tnat the notification published ou the previous 
occasion gave him jurisdiction to hear the case on the 
sabsequent occasion when he had to officiate as 
Subordinate Judge, in spite of the fact that he had 
raverted between the two officiating periods and that 
a similar notitication was also issued later on after 
he had bsen made a permanent Subordinate Judge. 
Lp. 759, col. 2, 760, col. 1.] 

Application against the order of the Sab- 
ordinate Jadga, Bahraich, dated the 10th 
September 1914. 

Biba ditya Prasat, for the Applicant. 

Pandit Goktaran Nath Misra and Babu 
Gop1l Sahai Bhargava, for the Opposite*Party. 

JODGMBENT.—The first point raised io 
this revision is that the learned Suabordi- 
nata Jaige had no jarisdiction ta haar the 
ewe. We find that by a notifisation No. 
1093/I-77, dated Lucknow the 2nd June 
1914, and published in the United Provinces 
Gazatte of the 20th June 1914, Part II, at 
page 1435, the learned Subordinate Judge 
was given tha neses3ary powar to hear sush 
a ease under section 17 of the Oalh Civil 
Courts Act daring such bima as he held 
tha post of Subordinate Julge. At that 
tims the offiser in question was offiziating 
Subordinate Judga of Sitapur. He sub- 
sequently reverted for a short period a3 
Maunsif, and was again promoted to officiate 
as Subordinate Judge of Bahraich. We 
consider that this notification gave him the 
necessary authority to hear such cases 
during all periods when he was again ap- 
pointed to officiate as Subordinate Judge, 
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in spite ofthe fact that he had reverted 
between two such periods. Itis true that 
a subsequent notification was issued on the 
6th November 1914, No. 1839/L-77, which 
was published in the United Provinces 
Gazette of the 21st November 1914, Part 
II, page 2684, and which gave him power 
to hear such cases after he had been made 
a permanent Subordinate Judge. But we 
do not think that it was necessary to issue 
the second notification, and we find that 
he had jurisdiction to hear the suit in 
question. 

` Tha case in which the compromise which 
it is now sought to support was filed, was 
a case brought by ason in a joint Hindu 
family against his father, mother, and brother 
for partition of his joint family. The son 
- would have been entitled under the ordinary 
law toa quarter share. A compromise was 
written by which the two sons were to 
obtain shares considerably greater than the 
shares to which they were entitled, and the 
father and mother were given merely an 
assignment of property for their mainte- 
nance. The other brother and thefather signed 
the compromise, but the mother refused to 
accept it. We consider thatthe fact that 
the mother refused to accept it was sufficient 
in itself to invalidate the compromise, and 
that such a compromise could not possikly 
be effective anless all the parties concerned 
agreede to it. The mother was entitled to 
‘a quarter share, and, unless she agreed to 
the compromise, it. was impossible to in- 
crease the shares of the sons in the manner 
in which the compromise proposed to in- 
crease them. Jn addition the learned Snb- 
ordinate Judge finds onthe facts that the 
father signed the compromise without 
understanding its contents. It appears that 
the father is blind and deaf, and we agree 
with the learned Subordinate Judge that 
it is established that he did not under- 
stand the terms of the agreement in 
. question. 

For the above reasons we find that the 
learned Subordinate Judge correctly refused 
to give effect to the compromise in favour 
of or against any of the persons who were 
parties to it. We accordingly dismiss this 
application. The applicant will pay his 
cwn costs and those of the opposite party. 


Application rejected, 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenus Petition No. 18 or 1912-13 or 
Lucknow District, 

November 8, 1913. 
Present:—Mr. Tweedy, J. M. 
RIKHI— PLAINTIFE— APPELLANT 
versus 
BADRI SINGH-~Derenpant— 

RESPONDENT, 

Ejectment—Lambardars, tico—Oudh 
(XXII of 1886), s. 126 (2). 

Where there are two lambardars ina village, aud 
there is no sub-division of land between them, any 
one of them is alone entitled to eject the tenants of 
the village, inasmuch as section 126 (2) of the Oudh 
Rent Act gives extensive powers to a lambardar, [p. 
461, col. 1.3 

Appeal from the decree of the Commis- 
sioner, Lucknow, dated the 17th June 1913, 
upholding the order of the Assistant Collec- 
tor, Lucknow, dated the 1¢th March 1913. 

FACTS of the ease clearly appear from 
the following orders of the Assistant Collector 
and the Commissioner which were passed in 
the case:—. 

The Assistant Collector’s order —‘‘Defend- 
ant issued a notice of ejectment to plaintiff. 
The plaintiff contends that he is the tenant of 
Tori Singh lambardar and that defendant is 
not entitled to eject him. Defendant’s reply 
is that there are two lambardars in the village, 
he being one of them, and that, the lands not 
being divided, he was competent to issue 
the notice in question. 

The following issues were raised: —~ 

(1) Is plaintiff a tenant of another party? 

“(2) Can defendant alone eject plaintiff? 

1. The plaintiff bas produced Tori Singh 
lambardar, who has deposed that plaintiff is in 
the habit of paying rent to him. He admits, 
however, that the defendant too isa lambardar 
and that there is no sub-division of the lands 
between them. I hold that plaintiff is a 
tenant of defendant. 

2. Defendant has filed copy of a statement 
made by the plaintiff in the Munsif’s Court 
on 17th January 1910 in a pre-emption suit 
which gives the lie to him. He said: ‘I 
cultivate land in Patt? Bakhtawar Singh. I 
paid Rs. 44 as rent to defendant No. 2 (i. e, 
Badri Singh) and other zamindars” He 
does not deny having made the statement, In 
my opinion defendant was competent to issue 
the notice and I allow it to stand. Plaintiff 
will pay defendant’s costs.” 


Rent Act 


Vol. XXXV] 


+ 


INDIAN OASES. 


761 


RAGHURAJ BAHADUR SINGH V, RAJESHWAR BALI. 


The Commissioner’s order—' Respondent is 
one of two lambardare. Section 126 (2) gives 
extensive powers to a lambardar. It does not 
provide for the case of a rival lambardar. 
Respondent has exercised his legal powers. 
Appeal is dismissed with costs and Pleader’s 
fees.” 


JUDGMENT.—I agree with the view of 
law taken by both lower Courts and dismiss 
the appeal with costs. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civit Appeat No. 14% or 1911. 
April 1, 1915. 
Present:_-Mr. Stuart, A. J. O., and 
Mr. Kanhaiya Lal, A. J. C. 
Raja RAGHURAJ BAHADUR SINGH— 
DeFenDant—APPELLANT 
versus 
Rae RAJESHWAR BALI—PLAINTIFF, 
Musammat SUNDER KUAR AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Arbvitration—Award—Civil Procedure Code (Act V 
of 1908), Sch. II, cls. 10, 14 (b)—Remission of award, 
ground for— Expression capable of many interpretations 
— Indefinite or incapable of execution,” 

The fact that a particular expression used in an 
award is capable of more than one interpretation, 
does not show that it is indefinite; much less that it 
is so indefinite as to be incapable of execution, The 
expression in such acase has to be interpreted in 
execution proceedings consequent on the decrce 
following the award. [p. 763, col. 2.] 


Appeal against the order of the District 


Judge, Fyzabad, dated the 14th August 
1911. 

Pandit Gokaran Nath Misra, for the Ap- 
pellant. 

Mr. E. Manual, Babu Panna Lal and 
Munshi Mohammad Farzand Ali, for the 


Respondents. 
JUDGMENT.—The village of Daryabad in 
the Bara Banki district is a bhaiyachara 


village which is held by the following 
sharers:— 

1. Rae Rajeshwar Bali, Talukdar of 
Rampur, 


2. Raja Raghuraj Bahadur Singb, Taluk- 
dar of Harha, 


3. Certain persons known as chaudhris 
aud 

4. Certain persons known as msharrirs. 

In the village there is one palti of some 
200 odd bighas. Most of the area of this is 
covered by house property and no portion of 
it is cultivated. The houses are occupied 
by tenants and others, who in most cases 
pay dues. The Raja of Harha applied in the 
Revenue Court for partition of this patti 
rateably among the co-sharers. Rae Rajesh- 
war Bali objected that the patti was already 
divided in specified shares among the co- 
sharers, and that a portion was in his exclu- 
sive possession and could not be taken away 
from him. The Revenue Court took his 
objection as an objection to title, and referred 
him to the Civil Court to establish his title. 
He thereupon filed a suitin the Court of the 
Subordinate Judge of Bara Banki for a 
declaration that the patti had been separated 
into specific shares owned by particular 
sharers and that certain specified muhallas 
and plots were his absolute property. The 
decision of this snit was, by the consent of 
the parties, referred to the arbitration of the 
Subordinate Judge of Bara Banki. The bear- 
ing of the suit was transferred to the Court 
of the District Judge of Fyzabad, and Pandit 
Durga Dat Joshi, Subordinate Judge of 
Bara Banki, was appointed arbitrator under 
an order authorising him to decide all matters 
in difference arising in the suit. The ub- 
ordinate Judge, as arbitrator, made an award 
dated the 18th April 1911 and that award 
was filed according to the provisions of clause 
10, Second Schedule, Act V of 1908. Objec- 
tions were made to the award by various 
parties, ` 
` The following objections were filed by Raja 
Raghuraj Bahadur Singh of Harha: — 


“1. That the arbitrator has committed 
gross misconduct in deciding the case. 

“2, That the award is entirely invalid in 
law. 

“3, That the award is quite imperfect. 

“4. That the arbitrator was wrong in not 
giving even those houses to the. objector 
which were admittedly in his possession 
according to the plaintiff. l 

9. That the arbitrator was wrong in not 
giving to the objector even those houses of 
which he had obtained decrees from com- 
peteut Courts against the plaintif. 
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“6. That the arbitrator was wrong in not 
examining the objector’s witnesses and also 
in ordering that only a certain number of 
witnesses would be taken, 

“7, That the arbitrator was wrong in not 
taking into consideration the docaments 
filed by the objector and in deciding the case 
without paying due regard to them. 

“8. That the arbitrator had no power to 
decide the matter not claimed by the plaint- 
iff, viz., the building of houses. 

“9. That the arbitrator was wrong in 
relying upon certain papers in matters to 
which they do not relate. 

“10. That the arbitrator was wrong in not 
deciding all the issues and as he had ordered 
that the parties should not be represented 
through Counsél, the arbitrator ought himself 
to have decided all the legal objections 
as the general agents of the parties were not 
lawyers.” 

Most of these objections are on the face 
of them objections to the award as irretriey- 
ably bad. It does not appear that the objector 
desired that the Court of the District Judge 
should in the first place modify or correct the 
award, or that it should remit the award for 
the re-consideration of the arbitrator. The ob- 
jections relate in the main toalleged corruption 
ofthe arbitrator. This is a ground for setting 
aside the award under clause 15, Second 
Schedule, Act V of 1908, and it is clear that 
objections Nos. 1, 4, 5, 6, 7, 9, and 19 were 
objections stating the allegation of miscon- 
duct and the nature of the alleged miscon- 
duct. If the allegation of misconduct had 
been established, it would have been the 
duty of the Court to set aside the award, to 
supersede the arbitration, and to proceed with 
the decision of the suit. It is true thaf 
objections Nos. 2 and 3 might be interpreted 
as falling under clause 14, but we do not 
consider that they can be so interpreted. 
The objector did not suggest that the award 
was so indefinite as to bə incapable of 
execution, or that there was an apparent 


objection to its legality. He stated 
on the contrary that the award was 
eutirely invalid and quite imperfect. in the 


Sth objection the words are very vague. Bat 
it may be possible to interpret them as 
suggesting that the award had determined 
matters not referred to arbitration. Had the 
objector suggested that the award: had 


(a 
determined matters not referred to arbitra- 
tion, kb would have been open to him to ask 
the District Judge to correzt the award under 
the provisions of clause 12 so as to separate 
the decision on that point, or else, if the 
Court were unable to separate that portion 
of the decision, to refer the award back to 
the arbitrator under the provisions of clause 
14. But it will be seen from the objections 
that the objector nowhere stated the remedy 
which he desired. ‘The objector should have 
in his grounds of objections clearly stated 
what he wished the District Judge to do. 
It is impossible to find from the objections 
themselves what he wanted. The decision of 
the District Judge shows that the objector 
in the first place asked him to set aside the 
award on the ground of misconduct and asked 
him, if he found no misconduct proved, to send 
the award back to the arbitrator for re-consi- 
deration. The portion of the decision refer- 
ring to this latter request is as follows :— 

The learned Counsel for the first defend- 
ant argnes that the arbitrator has not made 
it clear, and should be asked to make it 
clear, in his award whether the rights of 
the defendant No. 1 with respect to the house 
bought by him within the muhallas allotted 
to the plaintiff are in any way affected by 
the award, and that if he says they are 
not affected the first defendant would be 
satisfied.” 

In another portion of the decision we find 
the manner in which it was further urged 
that the award should be remitted. It is 
as follows: — : 

“The learned Counsel also argued in the 
same strain on the issue relating to the non- 
joinder at the outset of the second and third 
sets of defendants. He urged that as they 
wera joined after the period of limitation 
had expired, the addition of parties does not 
cure the initial defect in the suit as originally 
brought (ground 2). I do not think that 
this is a ground for remission of the award. 
It really means that the arbitrator should 
have found the suit unmaintainable.” 

We do not understand how the award 
could have bsen remitted to the arbitrator 


in order to re-decide the question as to 
whether parties had Leen joined within 
limitation. 


We now come to the grounds of indefinite- 
nes3. The learned District Judge says: “The 
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third ground is also a vague one,, viz., that 
the award is imperfect. ; 

“The learned Counsel explains that by 
imperfection is meant that the award is 
ineapable of execution. 

“He means that (1) the areas of the 
‘muhallas should have been measured and 
stated in the award, (2) itis impossible for 
the defendants to get compensation out of 
the other lands of the.village. As to the 
firat point the Subordinate Judge deputed 
an amin to prepare a plan indicating the 
houses owned by each of the parties and 
when the map was prepared, the defendant 
‘No. 1 objected that it was wrong. 

“The arbitrator has noted that the objec- 
tor did not spesify in what respects the 
plan was incorrect, and that it was admitted 
that the property in suit was correctly 
shown. 


“The first defendant now wants to go be- 
hind his agent’s admission, which he cannot 
be allowed to do. In the plan filed with the 
plaint, the areas of the muhallas are demarcat- 
ed and itis not stated in what respects it is 
incorrect. ` 

“As to the second objection, it is urged 
that according to his share of the whole 
mauza, the first defendant’s share. of the 
abadi should be about 85 bighas. 


' “The learned Counsel understands the 
award to mean that the first defendant should 
get compensaticn cut of the non-abad? land of 
plots Nos. 583 and 538, which amounts to 31 
bighas 11 biswas 16 diswansis only. But I 
understand the awardto mean that compen- 
sation is to be awarded out of the rest of the 
land of the mauza.” 

The learned District Judge thus decides 
upon the question of indefiniteness that the 
award is not indefinite. He ended up by 
finding that there was no misconduct on the 
arbitrator’s part and that the award was 
valid and capable of execution, and he passed 
a decree in terms of this last portion. This 
order is dated the 14th August 1911, 


Raja Raghuraj Bahadur Singh of Harba 
has filed an appeal against the decree and 
a revision. Both appeal and revision have 
been admitted for hearing. The appeal and 
revision take exactly the same grounds. 
They are that the award is invalid, indefinite, 
and incapable of cxecutiou, that ib ought 


INDIAN CASES. 


763 


to have been remitted to the arbitrator, 
and that the interpretation put by the Judge 
on the clause relating to compensation is 
clearly wrong. 

The Counsel for the plaintiff-respondent 
objected at the outset that no appeal lay 
under the provisions of clause 16 of the 
Second Schedule of Act V of 1908, and there 
is much to be said for his contention that 
no appeal lies, It is unnecessary, however, 
in our opinion, for us to go into this question, 
as the decision of the point whether an 
appeal does or does not liein this particular 
case is considerably more complicated than 


-the decision ofthe point whether the appeal 


must failin the cireumstancas of the case. 
As we shall show later, there can be no 
doubt as to the fact that on the merits both 
appeal and revision must fail, and we do not 
consider that it will serve auy useful pur- 
pose to examing the vast mass of decisions 
on the first point. 

The learned Counsel for the appellant has 
put his case before us ina concise form. He 
states that he objects now to one portion of 
the award and one portion only. He with- 
draws all suggestions of misconduct, he 
withdraws all suggestions that the award is 
upon any matter not referred to arbitration, 
and he confines himself to the plea that 
one particular portion of the award is so 
indefinite as to necessitate its reference to 
the arbitrator in order that it may be 
corrected on that point. ` This portion is as 
follows: “And that in the partition which is 
pending in the Revenue Conrt the deficiency 
in the shares of each set of defendants 
should be made up from the non-abadi lands ' 
in possession of the plaintiff.” 


We cannot find that there is anything 
indefinite in these words. Itis argued that 
they are capable of more than one inter- 
pretation. But the fact that a particular 
expression is capable of mora than one 
interpretation does not show that it is in- 
definite, and certainly does not show that 
it is so indefinite as to be incapable of 
execution. We have no difficulty in attach- 
inga meaning to these , words. We do not 
propose tostate what our interpretation of 
these words is as, if we did 20, we should be 
in effect deciding a point which may have 
eventually to be decided in contested execu- 
tion proceedings before the District Judge 
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and we consider it desirable that we should 
not prejudge the decision as to the inter- 
pretation of these words, which should and 
will in all probability be made in execution 
proceedings in another Court. 

For the above reasons we find that the 
appeal and the revision must alike fail. 
We dismiss them both, and direct that Raja 
Raghuraj Bahadur Singh of Harha pay 
his own costs and those of the plaintiff- 
respondent in appeal and in the revision 
proceedings. 4 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Civin APPEAL No. 78 or 1913. 
June 2, 1915. 
Present: —Mr. Lindsay, J. ©. 
Khan Bahadur Mir BUNIYAD HUSAIN 
— PGAINTIFE— APPALLANT 
versus 
Musammat HAZIR-UN-NISA, DEAD, AND 
APTER HER DEATH HER DAUGHTER 
Musammat SALONA—Derenpant— 
RESPONDENT. 

Grant— Maintenance grant—Presuinption —Duration 
of grant. 

Where lands are granted by way of maintenance, 
the presumption is thatthe grant is made for the 
lifetime of the grantee. [p. 770, cols, 1 & 2.] 

Appeal from the decree of the Sub 
ordinate Judge, Bara Banki, dated the 9th 
«July 1913. 

Syed Wazir Hasan, Syed Ald Mohammad 
and Pandit Sarju Prasad Misra, for the 
Appellant. i 

Mirza Sami Ullah Beg and Messrs. Moham- 
mad Nasim and Syed Hasan, for the Respondent, 

JUDGMENT.--The suit out of which 
this appeal arises was brought by the 
appellant Mir Buniyad Husain to recover 
possession of an area of 83 bighas odd 
situated in five villages, Qadirpur, Jalalpur, 
Jeanpur, Mantara and Chaktara. The 
original defendant in the case was Musammat 
Hazir-un-nisa, the widow of one Saiyed 
Bakhshish Ahmad. Saiyed Bakhshish Ahmad 
was the uncle of the plaintiff Buniyad 
Husain and is said to have died in the 
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month of November 1900. The allega- 
tion in fhe plaint was to the effect that 
the lands in suit had been given to 
Bakhshish Ahmad by way of maintenance 
and that the- defendant, his widow, had 
no rights to retain possession of these 
lands as the grant had really determined 


on the death of the original grantee 
Saiyed Bakhshish Ahmad. The only allega- 
tion in the plaint as to the nature of 


Saiyed Bakhshish Ahmad’s possession with 
respect to these lands is contained in 
paragraph 1, in which all that is stated is 
that the lands had been given to Saiyed 
Bakhshish Ahmad by way of maintenance. 
Nothing was said as to who made the 
grant or as to when the grant was made. 
In the written statement of defence filed by 
Musammat Hazir-un-nisa it was denied that 
Saiyed Bakhshish Ahmad held the lands in 
dispute in lien of maintenance. The case 
set up on behalf of the defendant was that 
the lands in question had been granted to 
Saiyed Bakhshish Ahmad in lieu of his 
share in the family property. In para- 
graph 10 of the written statement it was 
set out that Saiyed Bakhshish Ahmad, in 
order to maintain the family status and 
as desired by his father Husain Bakhsh 
and his brother Mubarak Husain, consented 
to receive the lands in suit as rent-free 
sir lands in lieu of his share. In short, 
the position taken up by the defendant was 
that Saiyed Bakhshish Ahmad did not hold 
his lands by way of maintenance bub in 
absolute ownership, they having been 
given to him by his father Husain Bakhsh 
in lieu of the share of the family property 
to which he would otherwise have been 
entitled. In order to understand the position 
of the parties ib is necessary to refer to 
the pedigree of the family. We begin 
with Saiyed Husain Bakhsh who died in 
the year 1871. This man was twice 
married. By his first wife he had a son 
named Haji Husain, by the second wife 
he had two sons, one Mubarak Husain 
who was the father of the present plain- 
tiff and Saiyed Bakhshish Ahmad who 
was the husband of Musammat Hazir-un- 
nisa. At the time of the British annexa- 
tion of Oudh it appears that the landed 
property belonging to this family was in 
possession of Haji Husain. The evidence 
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shows that during “the last days” of the 
Nawabi Haji Husain held a kabuldat for 
the property. The consequence was that 
when the summary settlement came to be 
made it was made with Haji Husain. 
There is also evidence on record (Exhibits A- 
l and A-7) which shows that while Haji 
Husain was in possession both Mubarak 
Husain and Saiyed Bakhshish Ahmad laid 
claim to shares in the property, each of 
them maintaining that he was entitled 
to the remainder. These claims, however, 
were dismissed. It is important to notice 
that at the time when these claims were 
made, Saiyed Husain Bakhsh was still 
alive and it would appear, therefore, that 
neither Mubarak Husain nor Saiyed 
Bakhshish Ahmad had any real claim to 
any share in the property so long, at any 
rate, as their father was alive. In the 


year 1867 Saiyed Husain Bakhsh brought 


a suit against his son Haji Husain in 
which he was given a decree for possession 
of the property. The judgment of the 
Settlement Officer is on record. It bears 
date the lst of August 1867. The result 
of this litigation was that the property, 
which had hitherto stood recorded in the 
name of the son, Haji Husain, came to be 
recorded in the name of Saiyed Husain 
Bakhsh. This property, I must” mention, 
included the five villages in which the 
lands uow in dispute are situated. Sub- 
sequent to this, that is to say, in the 
year 1662, Haji Husain brought suits against 
his father and was successful in obtaining 
decrees for certain lands situated. in the 
villages of Jalalpur and Qadirpur. These 
lands were subsequently recorded as being 
occupancy lands in the possession of Haji 
Husain, held by him without any right of 
transfer and without any liability to pay rent. 
These lands are not in dispute in the pre- 
sent vase. They are, it is said, still 
in the possession of Haji Husain’s descend- 
ants. We come now to the year 1870. 
On the 17th of November- in that year 
Saiyed Husain Bakhsh executed a deed of 
gift by which he transferred the whole of 
his property without any exception to his 
son Mubarak Husain. Haji Husain, the son 


of the first wife, brought a snit for having. 


This claim was 
July 1871 (ef. 


this deed of gift set aside. 
dismissed on the 17th 
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Exhibit 34). Itis alleged that since the date 
of this deed of gift Mubarak Husain got 
possession of thé whole of the property and 
remained in possession till his death in the 
year 1S&0, when he was succeeded by his 
son, the present plaintiff Mir Buniyad 
Husain. Saiyed Husain Bakhsh himself, 
died in the year 1871, some months after 
this deed of gift had been executed. The 
khewat entries which have been produced in 
this case show Buniyad Husain us being 
the owner of the entire villages of Qadir. 
pur and Jeanpur. He is recorded as the 
owner of an &-anna share in Jalalpur and 
Chaktara while in Mantara he is recorded 
as being the owner of a patti of 5 annas 
4 pies. The important issue in the suit 
was issue No. 4 which vas framed in 
the following Jlangunge:— Was the 
defendant’s husband in possession of the 
lands in suit only by way of guzara?” 
Both parties led evidence on this issue, 
The plaintiff tried to make out by his evi- 
dence that the grant for maintenance had 
been made after the death of Mubarak 
Husain in the year 1880. The story was 
that Saiyed Bakhshish Ahmad and his bro- 
ther Mubarak Husain lived amicably till the 
time of the latter’s death, and that after 
Mubarak’s death Saiyed Bakhshish Ahmad 
began to be dissatisfied with his *position 
and demanded a separate allowance. It 
was stated that in consequence of this de- 
mand made by Bakhshish Ahmad the pre- 
sent plaintiff, or rather his mother who was 
acting for him at that time, made over 
these lands to Bakhshish Ahmad by way 
of maintenance so as to bring him in an 
income of about Rs. 600 a year. No docu- 
ment was drawn up to evidence this grant. 
On the other hand, the witnesses whom 
the defendant produced tried to make ont 
that the grant of these lands had been 
made to Bakhshish Ahmad by his father 
Saiyed Husain. Bakhsh. According to the 
defence story this grant was made just 
before Saiyed Husain Bakhsh executed the 
deed of gift in favour of his son Mubarak 
Husain. The defendant was unable to pro. 
duce any documentary evidence of this grant 
and the only proof we have of it consists 
of the statements of three or four of the 
defence witnesses. These witnesses deposed 


‘that the grant so made by Saiyed Husain 
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Bakhsh was not a mere grantof maintenance. 
They swore that the Jands had been given 
absolutely to Saised Bakhshish Ahmad as 
some sort of compensation for his having 
been excluded under the gift which Husain 
Bakhsh was about to make in favour of 
his elder son Mubarak Husain. There were 
thus two conflicting versions before the 
Court below. The learned Subordinate Judge, 
after a consideration of the circumstantial 
and documentary evidence before him, came 
to the conclusion that the defence story 
which was put before him was the true 
one. He rejected as unworthy of credit the 
story told on bebalf of the plaintiff, and 
he found that the plaintiff had failed to 
prove that Bakhshish Ahmad was holding 
these lands under a maintenance grant. 
The result was that he dismissed the suit. 
This finding of the Subordinate Judge is the 
principal matter with which we are concerned 
here in appeal. It is argued that this finding 
is against the weight of evidence and that in 
the light of the documentary and circum- 
stantial evidence on the record the Sub- 
ordinate Judge should have accepted the evi- 
dence of the plaintifi’s witnesses in pre- 
ference to that which was given by the 
witnesses called on behalf of the defendant. 

I will consider first the oral evidence which 
was ledin the case and begin with the evi- 
dence produced on behalf of the plaintiff 
upon whom, undoubtedly, the burden lay of 
proving that Saiyed Bakhshish Abmad-re- 
ceived these lands by way of a maintenance 
grant. The first witness for the plaintiff 
was one Debi Din, a man of 78 years of age 
who had been in the employ of Husain 
Bakhsh as a Dewan. Debi Din knew all about 
the gift which had been executed by Husain 
Bakhsh in favour of Mubarak Husain. 
He was the manin fact who drew up the 
ceed. Debi Din deposed that after the death 
of Husain Bakhsh and during Mubarak’s life- 
time Satyed Bakhshish Ahmad used to be 
maintained by his brother. He went on to 
say that after the death of Mubarak 
Husain Buniyad Husain made the grant of 
205 bighas kachcha to Bakhshish Ahmad for 
his maintenance. He explained that at 
that time Buniyad Hasain was a minor, 
about some 14 years of age, and that his 
mother acted for him inthe matter as she 


was managing the property at the time.. 


Debi Din swore that he was present at the 
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time when this grant was made, some 34 
or 35 years before the date on which he 
gave evidence. He further deposed that 
up till the time of the recent settlement 
the lands in suit were recorded in the 
name of Saiyed Bakhskish Ahmad as “muaf 
bila lagan.” He went on to say that when 
the last settlement was made, Bakhshish 
Ahmad made an application to the Settle- 
ment Ofiser to have the lands recorded as 
guzara as he disliked being deszribed in the 
village papers as a mere muafidar. Debi 
Din adds that atthe time this grant was 
made Bakhshish Ahmad was not married. 
From other evidence it appears that 
Bakhshish Ahmad was married about 
1866. The second witness who was 
produced for the plaintiff was one Lala 
Singh, who hadlbeen in the employment of the 
plaintiff's father for some 35 or 36 years, He 
corroborates the story which is told by Debi 
Din and says thatthe grant of these lands 
was made after the death of Mubarak Husain 
by the plaintiff’s mother who was acting on 
the plaintiff's behalf. He tells the story of 
how this grant came to be made, and he 
mentions one Chaudhri Karamat Ali who 
was called in to settle the dispute between 
Bakhshish Ahmad and the mother of the 
plaintiff. His story is that Karamat Ali 
persuaded the lady to make a grant ofland to 
Bakbshish Ahmad, saying that Bakhshish 
Ahmad was not married and that the land 
would eventually come back to her. Another 
witness in this connection was Gulzar, a bar- 
ber. His evidence is much to the same effect 
as that of the two witnesses whose statements 
have just baen referred to. Then we have 
the story of one Tajammul Husain. He also 
professes to have been present at the time 
this grant was made. He attributes the 
leading part in tha business to Chaudhri 
Karamat Ali. Pancham, plaintifi’s witness 
No.7 who wasa gorait in the village of Jalalpur, 
swore that the landsin suithad formerly been 
in possession of Mubarak Hussian and that 
they afterwards came into the possession of 
Bakhshish Ahmad, some thirty orthirty-three 
years bəfore the suit. He swears that 
Bakhshish Ahmad began to collect the 
rents, saying that the lands had been al- 
lotted to him for guzara. The plaintiff him- 
self gave evidence and supported the case 
which had been put forward by the other 
witnesses. He describes how Bakhskish 
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Ahmad began to be dissatisfied with” the 
arrangement which had existed in the lifetime 
of Mubarak Husian and how he demanded 
a separate allowance of hi3 own. Another 
witness Gurdin, a tenant, swore that he 
had held certain lands from Mubarak Husain 
for which he afierwards paid the rent to 
Bakhsbish Ahmad, the latter having told 
him that he had received the lands by way 
of maintenance. I have omitted to mention 
the evidence of one Ram Sewak who was 
called as the plaintiff’s witness No. 5. This 
man was called for the purposes of pro- 
ducing a document to support the plaintift’s 
case. He was cross-examined by the defend- 
ant and in cross-examination he made a 
statement to the effect that Husain Bakhsh 
had declared to him that he had given 200 
bighas to Bakhshish Ahmad before he had 
executed the deed in favour of Mubarak 
Husain. The lower Uourt has laid great 
stress’ on this statement made by Ram 
Sewak. It is contended here. as it wasalleg- 
ed in the Court below, that Ram Sewsk 
had been got hold of by the defendant to 
make this false statement. He had been 
summoned by the plaintiff merely to produce 
a document and the defendant had taken 
the opportunity of his being in the witness- 
box to extract from him this piece of evi- 
dence which, it is said, he had been bribed 
to give, In support of the story put for- 
ward for the defence, we have the evidence 
of one Raza Husain who gives his age as 72 
years, 
years before the date on which he gave his 
evidence he had been called to attend a 
majlis at the house of Husain Bakhsh, The 
witness swears that after the assembly had 
broken up, he was detained there by Mubarak 
Husain who brought him and several others 
into the presence of Husain Bakhsh. He 
says Mubarak Husain suggested to his father 
that the estate should be made over either 
to him (Mubarak Husain) orto his brother 
Bakhbshish Ahmad soas to prevent any dis- 
pute thereafter, the apprehension baing that 
after the death of Husain Bakhsh the eldest 
son, Haji Husain, would again set up some 
claim to the family property. The witness 
says that when this proposal was made to 
Husain Bakhsh he sent for Bakhshish Ahmad 
and asked himif ha was agreeable. Bakh- 
shish Ahmad sail he had no objection to such 


an arrangement, whereupon Saiyed Husain ° 
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Bakhsh is said to have expressed his pleasure 
at the noble corduct of Saiyed Bakhshish 
Abmad in surrendering his claim toa share 
in the estate. He thereupon, it is gaid, made 
a present of 200 bighas of sir land to Saiyed 
Bakhshish Ahmad. According to the state- 
ment of this witness this grant to Saiyed 
Bakhshish Ahmad was made inthe very year 
in which the plaintiff was born. According 
to the plaintiff's statement he was born in 
the years 1867 and having regard to the 
chronology of the case it would seem very 
doubtful whether any such grant could have 
been made by Husain Bakhsh in that year, 
I have already mentioned that Saiyed Husain 
Bakhsh did not get his decree against Haji 
Husain till the month of August 1867. ln 
cross-examination this witness also stated 
that no particulars were given to him of the 
200 bighas which were granted. All that 
was said was that 200 brghas were being given 
to Bakhshish Ahmad. The next witness in 
this connection is one Panjtan, age 70 years. 
His story is much of the same strain as was 
told by Raza Husain. Referring to the 
granthe was asked if any discussion took 
place at the time as to the amount of prefits 
acerning from the lands which were being 
given to Saiyed Bakhshish Ahmad, the 
witness answered that nothing was said in 
this connection, nor was anything said as to 
who was to pay the Government reverue of 
these lands. This witness slipped up yery 
badly in cross examination. He seems to 
have been anxious to assign a definite date 
to the transaction to which he was derosing, 
ard he stated that the grant was made a 
year or so before the great famine of 1285 


Fasli. That would be the famine cf the year 
1877 A. D. It is admitted on all hands that 


Saiyed Husain Bakhsh died in the year 1871; 
so if this statement as to the year in which 
the grant was made is to be taken as correct, 
it follows that the grant could not have been 
made by Saiyed Husain Bakhsh. Later on 
the Court asked the witness some questions, 
in answer to which he tried to escape from 
the result of this admission by saying that he 
had merely given an approximate date. The 
third witness Thakur Din, who had been 
the servant of Saiyed Bakhshish Ahmad, said 
that he used to call the tenants to pay the 
rents of their szr to Saiyed Bakhshish Ahmad 
and that those rents were paid before the death 
of Husain Bakhsh, Taking his cue ftom the 
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statement made by the [previous witness, the 
Counsel for the plaintiff cross-examined this 
witness as to the date upon which he entered 
the serviceof Bakhshish Ahmad. The witness 
admitted that he did not take service with 
Saiyed Bakhshish Ahmad till after the year 
of the great famine 1285 Fasli. Clearly, 


therefore, not much reliance can be placed on ` 


the statement of Thakur Din when he says 
that he used to call tenants to pay their rents 
to Saiyed Bakhshish Ahmad before 
Saiyed Husain Bakhsh died. The fourth 
witness named Bhagor also gave some evi- 
dence about certain land which he said 
was in his possession. The witness in 
cross-examination deposed that this land 
was in possession of one Ori before it came 
to himand that Ori used to pay rent to the 
agent of Mubarak Husain. The last witness 
for the defendant was one Abrar Husain. 
Aecording to him Saiyed Husain Bakhsh told 
him that he had made a present of 200 bighas 
of str land to Bakhshish Ahmad. The witness 
says that this admission was made after the 
deed of gift had been executed in favour of 
Mubarak Husain. Ifthere were nothing on 
the record but the statements of these various 
witnesses produced forthe plaintiff and the 
defendant respectively, | should have had no 
hesitation in finding that the evidence given 
by tbe plaintiff’s witnesses is far more reliable 
than that produced on behalf of the defend- 
ant. I dismiss the stories of Raza Husain 
and Panjtan, the two principal witnesses 
for the defence, as being entirely false and 
concocted for the purposes of this case. The 
story they have told is a ridiculous one and 
cannot command credence for one moment; 
and as I have explained, one of thematany rate 
broke down hopelessly in cross-examination. 
"he learned Subordinate Judge has disposed 
of the evidence of the plaintiff's witnesses 
upon grounds which do not commend them- 
selves to me. Itis not much to the point 
to say that a witness like Debi Din is a biased 
witness because he is a an old servant of the 
family. Ina case like this an old servant 
of the family would be the very person who 
would be called in and consulted in a business 
of this kind. The learned Subordinate 
Judge has also remarked of the plaintiff's 
own evidence that it was contradictory. He 
refers to various petty discrepancies to which 
he has attached what is, in my opinion, an 
undue degree of importance, All I can say 
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regavding the statement of the plaintiff 
is that it stood the test of the cross-examina- 
tion remarkably well. The witness does not 
appear to me to have been shaken in any 
way. Debi Din’s story has been discredited 
principally upon what the Subordinate 
Judge describes as a glaring contradiction 
between his statement and that of the 
plaintiff himself. Debi Din. in his evidence 
mentioned that Buniyad Husain seems to 
have taken some part in the settlement 
of the guzara and the Subordinate Judge 
has commented on this,” treating it as a 
ridiculous statement that a boy of 14 or 
15 years of age should have interfered in 
such a matter. : However, it is unnecessary 
to “enter minutely into questions of 
discrepancies or contradictions in the oral 
evidence adduced by the parties. We have 
before us, as I have said, two conflicting 
versions and the only way to arrive atthe truth 
is to ascertain which of the twoversions fits 
in best with the circumstanceswhich are dis- 
closed by the other evidencé in the case. 

The plaintif has relied most strongly 
upon certain documentary evidence which, 
it is claimed, settles conclusively the 
question of the nature of the tenure of 
these lands possessed by Bakhshish Ahmad, 
It is proved that in the year 1893, while 


the recent settlement operations., were 
going on in the Bara Banki district, 
Saiyed Bakhshish Ahmad made various 


applications to the Settlement Officer with 
regard to the. entrie: which ought to be 
made concerning him in the village papers. Ex- 
hibit No. 11 is a copy of an application which 
was filed by Saiyed Bakhshish Ahmad 
before the Settlement Officer on the 3rd 
August 1893. From the contents of this 
petition it would appear that before it was 
presented the Settlement Officer had in the 
usual way given Saiyed Bakhshish Ahmad 
a parcha, that is to say, a doeument 
showing the lands held by him and the 
manner in which it was proposed to 
record them in the new Settlement Records, 
Saiyed Bakhshish Ahmad did not approve 
of the contents of the parcha which was 
issued to him and so he presented this 
petition Exhibit No. Ll in which he described 


himself as a yuzaradar. In the body of 
the petition he states that he was in 
receipt of a cash guzia of Rs. 400 and 


that he held 200 kachcha bighas of sir land, 
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as guzara, for which he was not liable to 
pay. any rent. In describing this area of 
land which he held in guzara, he stated 
that it had been allotted to him“bilewaz 
hakkiyet hissadari,” that is to say, in lieu 
of his share in the landed property. He 
goes on to say that in the parcha which 
had been given tohim he was described 
as a mnwafidar. He stated that be objected 
to be called a muafidar, and he asked that 


an entry should be made to show that 
-he held the lands as guzara and that 
another entry should also be put in the 


registers to show that he was entitled to 
a sum of Rs. 400 a year as cash maintenance. 
This application seems to have been dealt 
with on the spot by the Settlement 
Officer. No notice of it appears to have 
been given to any one else, for on the 
same day the Settlement Officer recorded 
that a correction of the papers should be 
made in the manner suggested by Saiyed 
Bakhshish Ahmad. The result of this 
was, that in the. registers of under- 
proprietary rights which were prepared 
at this revision of settlement, we find 
Saiyed Bakhshish Ahmad shown as an 
under-proprietor, and in the column which 
describes the nature of the interest held 
by him we find the words “guzara hayati.” 
In other words, the register shows that 
the lands held by Saiyed Bakhshish 
Ahmad in the village of Qadirpur were held 
by him for a life-maintenance (Exhibit 13). 
Exhibit 35 is the khetaunt which was prepared 
at the settlement for this same village, 
and here again we find Saiyed Bakhshish 
Ahmad described as holding lands granted 
by the zamindar by way of maintenance. 
Then again with regard to the village 
of Jalalpur, in which two of the plots in 
suit are situated, we find that Saiyed 
Bakhsish Ahmad made a similar application 
to the Settlement Officer (Exhibit 1). The 
Settlement Officer passed a similar order 
to the one passed in the Qadirpur case, and 
in Exhibit 3, which is an under-proprietary 
register, we find these lands entered as 
being the guzara of Saiyed Bakhshish 
Ahmad. Similarly inthe case of the lands 
situated in Jeanpur. Exhibit 6 is an 
application of the same kind made by 
Saiyed Bakhshish Ahmad to the Settlement 
Officer, and here again we find iw the 
register of under-proprietors the name of 
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Saiyed Bakhsish Ahmad with the remark that 
he is holding lands by way of guzara. The 
Khetaunt of this village for 1299 Fasli has 
an entry showing that the lands held by 
Saiyed Bakhshish Ahmad were the grant 
from the zamindar, “atia zamindar.” In 
the case of the village of Mantara we 
have nocopy ofany application made by 
Saiyed Bakhshish Ahmad to the Settlement 
Officer, but the under-proprietary register 
again shows that the lands held by Saiyed 
Bakhshish Ahmad in this village were 
described as guzara and in the khetauni 
(Exhibit 86) asa grantfrom the zamindar; 
and similarly with respect to the other 
village, Chaktara. We have it, therefore, 
that in the year 1893 Saiyed Bakhshish 
Ahmad, on hisown application, got these 
lands recorded by the Settlement Officer in 
the particular way he wished to have 
them recorded, that is to say, he got 
himself described in the papers as the 
guzaradar. If, as the defence now tries to make 
out, all these lands had been given 
absolutely to Saiyed Bakhshish Ahmad by his 
father Saiyed Husain Bakhsh, how are we to 
explain these petitions addressed to the Settle- 
ment Officer, in which Bakhshish Ahmad 
asked that he might be recorded as a mere 
guzaradar? It is not possible to suppose that 
Saiyed Bakhshish Ahmad was in any way 
ignorant of the difference between the posi- 
tion of a person who holds lands merely for 
maintenance and of one who holds them 
under an absolute title. There can be no 
reason for doubting the trath of the state- 
ment made by the plaintiff’y witness Debi 
Din that until the time came for revision of 
the settlement, Saiyed Bakhshish Ahmad 
had been described in the village papers all 
along as muafidar. This is evident from the 
fact that the parcha which was issued to 
Saiyed Bakhshish Ahmad by the Settlement 
Officer in 1893 described him in this parti- 
cular way. It is impossible to conceive that 
if, as is now sought to be proved by the 
defence, Saiyed Bakhshish Ahmad got an 
absolute gift of these lands from his father, 
he should have allowed himself to be 
described for about 20 or 25 years in the 
village papers as a mere muafdar. The 
fact is that Saiyed Bakhshish Ahmad clearly 
accepted the position and the only claim that 
he made in the year 1893 was to have 
the word “guzaradar” substituted in the 
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papers for the word “mxafidar,? which had 
hitherto been entered into them. The 
learned Counsel for the respondent has tried 
to make as much as possible out of the state- 
ment contained in the petition Exhibit 
11 to the effect that these lands had been 
given to Saiyed Bakhshish Ahmad in lieu of 
his rights as a kissadar. The actual words 
used in the petition are “bilewaz hakhiyet 
hissadart mukarrar hai.’ I am not prepared 
to accept the argument that these words 
necessarily import that an absolote gift of 
the lands had been made to Bakhshish 
Ahmad to’ compensate bim for the loss 
of his share in the property of his father, 
which was being conveyed by a deed of 
gift to his elder brother Mubarak Husain, 


In the course of argument a good deal 
has been said regarding tbe entries 
which have been made in the revenue 


registers of these villages subsequently to 
the time of the settlement, that is to say, 
in the patwari’s annual registers. These 
entries show considerable variations from 
year to year, but little importance can be 
attached to them when we have before us the 
evidence of what took place at the settlement. 
It is the entries in the settlement papers 
which are of primary importance and, 
as has already been pointed out, those papers 
assigned to Bakhshish , Ahmad merely the 
position of a guzaradar. To put the case 
shortly, therefore, we find that the story put 
forward by the plaintiff in this case is fully 
supported by the documentary evidence to 
which reference has been made— evidence 
which demonstrates the position which 
Saiyed Bakhshish Ahmad claimed for him- 
self in relation to the lands in suit. This 
documentary evidence is altogether irrecon- 
cilable with the case which the defendant’s 
witnesses have attempted tc prove. The 
result, therefore, is that it must be held that 
the story put forward in the evidence by the 
plaintift’s witnesses in this case is substantial- 
ly a true one. My finding, therefore, is that 
the Jands in suit are proved to have been 
held by Saiyed Bakbshish Ahmad by way of 
maintenance (guzara) and that it is not prov- 
ed that the lands were gifted to him 
absolutely by his father Saiyed Husain 
Bakhsh. On this finding the decree of the 
Court below must be reversed. Where it 
is shown that the Jands had been given by 
way of maintenance, the presumption is 
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that the grant had been made for the life 
time of the grantee. This suit was brought 
within twelve years from the date of the 
death of Saiyéd Bakbshish Ahmad and it is, 
thérefore, within time.” I accept this appeal, 
set aside the decree of the Subordinate 
Judge and direct that the plaintifi’s claim be 
decreed. The plaintiff will get his costs 
both here and in the Courts below. 


Appeul allowed. 


OUNH JUDICIAL COMMISSIONER 3, 
COURT. 
Srconp Civiu Appears Nos, 428, 429, 461 AND 
452 or 1914, 
April 5, 1916: 
Present: —Mr. Lindsay, J. C., and 
Mr, Stuart, A. J. O. 
SATROHAN LAL AND anorHer—Pcaintires 
— APPELLANTS 
VETSUS 
NAGESHAR PRASAD AND OTHERS— 
DEFENDAN IS — RESPONDENTS. 

Registration Act (XVI of 1908), ss. 17 (b), 49— 
Compromise, petition of, filed in mutation proceedings 
— Registration, whether obligaiory—“Oreate, declare, 
assign,  lintit or eætinguish,” meaning of— Order of 
Rerenue Court in mutation proceedings, whether confers 
title—Family arrangement — Interpretation of docu- 
ments. 

In order to constitute a binding family arrange- 
ment itis not necessary that there should be any 
formal contract between the parties. [p. 773, col. 2.] 

Lalla Oudh Beharee Lally. Rance Mewa Koonwer, 
3 Agra H. C. 2.82; Khunni Lel v. Gobind, Krishna 
Narain, 10 Ind. Cas 477; 88 A, 356; 16 ©. W. N. 545 
(P.C.); 8A. L. J. 552; 18 Bom. D. R. 427; 18 0. L. J. 
575; 10 M. L. T. 25; 21 M. L. J. 645; (1911) 2 M. W.N. 
432; 38 I. A. 87; Lakshmibui v Ganpat Morobo, 5 
B. H.C. R. 128; Williams v, Williams, 2 Ch. A.C. 
204; 36 L. J. Ch. 419; 16 G. T. 42; 15 W. R. 657, 
referred to, | 

Such arrangements are given effect to, not on the 
ground that they amount to transfers of property, 
but becanse they constitute binding agreements 
between the parties from which the Jaw will uot 
permit them to resile, [p. 778, col. 2.] 

No order of a Revenue Court in mutation proceed- 
ings can per se operate to confer title. [p. 774, col. I] 

The expressions “ereate”, “assign”, “limit” or 
“extinguish” in section 17 (b) of th» Registration Act, 
all imply a definito change of legal relation to 
proparty by uu expression of will embodied in the 
document referred to, aud the expression “declare” 
imports 4 similar meaning. It implies a declaration 
of Swill, not a mere statement of fact. [p. 774, col..2.] 
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Sakharam Krishnaji v. Madan Krishnaji, 5 B. 
232, referred to. 

Where a petition by way of compromise is filed 
before a Revenue Court in a mutation case between 
the members of a family, and mutation is made in 
accordance with it, such petition, in spite of its 
being unregistered, is subsequently admissible in 
evidence as proof of a family arrangement, if it 
does not create or confer upon the parties to it fresh 
and distinct titles but simply recognises or acknow- 
ledges their antecedent titles. For, in such a case 
it cannot be regarded as a dispositive document 
requiring registration, but merely as an admission, 
expressed in writing, of a title which was already 
in existence and which was not culled into being 
for the first time by the execution of the petition. 
The petition has in each caso to be interpreted in 
e to find out its nature and purport. [p. 773, cols. 1 
& 2. 

Bharosa v. Sikhdar, 27 Ind. Cas. 97; 12 A. L. J. 898; 
Audan Khan v. Ashraf Khan, 3 O. & A. L.R. 
819 and Ram ` Sarup v. Bindeshuri, 27 Tnd. Cas. 
938; 18 0. O 61; 2 0. L, J. 67, referred to. 

Where a document amounts to a record of a 
formal agreement which is to regulate the respective 
interests of tue parties in the property, not merely 
in present but in future, it falls under the provisions 
of section 17 (b) of the Registration Act and requires 
registration. [p. 777, col. 2.] 

The question of the true interpretation of any 
particular document should not be approached wih 
any ready-made assumption concerning the nature 
of the legal effect which itis intended to produce, 
but must be based upon the ‘intention of 
the parties to the document, which depends upon a 
consideration of the evidence disclosing the circum- 
stances attending the execution of the document. 
[p. 774, col. 1.] 


Appeals from the decree of the District 
Judge, Gonda, dated the 1Sth July 1914, 
reversing the order of the Subordinate 
Judge, Gonda, dated the 2nd May 1914. 

FACTS appear from tha following Orders 
of Reference by Stuart. A. J. C.:— 

S. A. Nos. 428, 429 or 1914. 

“The facts, in so far as they are essential 
for the decision of these appeals are as 
follows:— 

“A mortgage was executed in favour of 
Balgovind Lal and his son Sheonarain Lal of 
a four-annas share ina certain village, and to 
the rights of the mortgagees under this deed 
were added the rights under a deed of further 
charge. Balgovind Lal had four sona, (i) 
Sheonarain Lal, (2) Hanwant Prasad, (3) 
U med Rai and (4) Satrohan Lal. Sheonarain 
Lal is now represented by Nageshar Prasad, 
Rajeshri Prasad and Shiam Kishore, the 
defendants-respondents in these two appeals. 
Hauwant Prasad is represented by Shiam Kali, 
the wife of Mabadeo Prasad. son of Hanwant 
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Prasad, who has not been heard of for many 
years. Umed Rai is represented by his sons 
Sakhdeo Bakhsh, Krishen Bahadur and Rab 
Chander Bahadur. Satrohan Lal isstill alive 
and party to these proceedings. The suits 
have been bronght by the representatives of 
the sons of Balgovind Lal other than Sheo- 
narain Lal, and their case is that one-half of 
the mortgagees’ rights under these mort- 
gages has gone into the possession of Sheo- 
narain Lal and that the remaining half 
should come into their possession as the 
representatives of the sons of Balgovind Lal. 
They denied any connection between Sheo- 
narain Lal and his brothers, on the assertion 
that Sheonarain Lal had been adopted into 
another family. There has been considerable 
contention on this pointin the Courts below— 
a contention which is somewhat difficult to 
understand, for if Sheonarain Lal had not 
been adopted into another family, the share 
of the plaintiffs would be greater instead 
of being less. The point of adoption 
appears to me irrelevant. Whether Sheo- 
narain Lal was or was not adopted the plaint- 
iffs to these suits should succeed, unless 
it can be shown that Sheonarain Lal (as 
alleged by ihe defendants) supplied the whole 
of the consideration for the mortgages, or 
unless it can be shown that the plaintiffs are 
estopped from bringing these suits. ‘The de- 
fendants alleged that Sheonarain Lal suppli- 
ed the whole of the consideration and the 
point appears to be decided against them, 
although there is no clear finding upon the 
subject. I am thus left with the remaining 
point—are the plaintiffs estoppedfrom br.ng- 
ing these suits? On that point we have an 
agreement of 25th September 1903, Baldeo 
Prasad as representative of Hanwant Prasad, 
Sukhdeo Bakhsh as representative of Umed 
Rai, and Satroban Lal in person had applied 
for mutation of names in respect of a half 
share of the mortgagees’ rights and other 
property and their application was opposed 
by the sons of Sheonarain Lal. The parties 
arrived at an agreement by which the half 
share in question should remain recorded in 
the names of the sons of Sheonarain Lal. 
As the remaining balf stood already recorded 
in their names they have thus remained in 
possession of the whole. Mutation was made 
accordingly. The learned Subordinate Judge 
refused to admit this document into evi, 
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dence because it was not registered. The 
learned District Judge has admitted it into 
evidence and has decided the case practically 
upon if. I find that there appears to be 
a conflict of opinion on the point as to 
whether such a document when unregistered 
can or cannot be produced in evidence. In 
Audan Khan v. Ashraf Khan (1) I decid- 
ed on 19th November 1913 that such a 
dosument could not be admitted into evi- 
dence if unregistered and that no titles could 
ba based thereon. On llth November 1914 
the Judicial Commissioner decided in 
Ram Sarup v. Bindeshurt (2) that such a 
petition of compromise filed in a muta- 
tion case does not require to be registered. 
I am unable to reconcile these two deci- 
sions and consider that in consequence of 
the -difference of opinion upon the point 
these appeals should be decided by a 
Bench. 

“I accordingly refer Appeals Nos. 428 and 
429 of 1914 to a Bench for decision.” 

S: A. Nos. 461, 462 or 1914. 

“A sister sued her brothers in two cases 
for possession of certain property to which 
she would have been ordinarily entitled 
under the Muhammadan Law of inheritance. 
The brothers set up two pleas—one, that 
sistgrs in their family were debarred from 
snecession by a family custom and further, 
that a compromise had taken place between 
themselves and their sister, under the terms 
of which she had_ agreed to forego her 
claim to all the property in suit with the 
exception of a small portion of which she 
had been put in possession. This compromise 
was unregistered. It was entered into in 
the course of mutation proceedings before 
a Revenne Corrt and given effect to when 
mutation was made. The -Munsif dismissed 
the suits. The Additional Judge on appeal 
reversed the decision of the Munsif in the 
two cases and decreed the plaintiff’s claim. 
The brothers now come before this Court 
in second appeal, Their learned Counsel 
withdraws the plea on the ground of custom 
and presses the plea only that his clients 
should be allowed to succeed on the com- 
promise. The point for decision is whether 
this compromise can or cannot be received 
in evidence and acted upon. It is unregis- 


tered. There is a difference of opinion as 
(1) 3 0. & A. L. R. 319, 
(2) 27 Ind. Cas. 938; 18 0. C. 5l; 2 O.L. J. 67. 
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to whether such an unregistered compro- 
mise can be received in evidence, and £ 
have referred- the decision of two other 
appeals Nos. 428 and 429 of 1914 to a 
Bench in order to have this point decided 
finally. I direct that these two appeals 
also, Nos. 461 and 462 of 1914, be referred 
toa Bench and heard with Nos. 428 and 
429 of 1914 which have already been 
referred.” 

Mr. Muhammad Wasim and Syed Zahur 
Ahmad, for the Appellants. 

Babu Aditya Prasad, for the Respondents. 


JUDGMENT. 


Luinpsay, J. C.—These four appeals have 
been referred for disposal to a Bench, the 
principal question involved being whether 
certain documents were admissible in evi- 
dence or not for want of registration. The 
documents to be cansidered were drawn up 
in the course of mutation proceedings: pending 
in a Revenue Court between persons who 
were related as members of the same 
family. They are in the form of petitions 
addressed to the Court and it is admitted 


-that in each case the Court made an order for 


mutation in accordance with what was 
expressed in the petitions addressed to it. 
The suits out of which these appeals 


have arisen were suits for the recovery of 
immoveable property, and in each case a 
plea was taken by way of defence to the 
effect that the plaintiffs were estopped 
from suing. In each case it was said that 
there had been what is called a “family 
settlement,” a settlement which had been 
acted on by the parties, and that the 
plaintiffs could not now be allowed to 
disturb an arrangement to which they 
themselves had been parties. 


The documents, the admissibility of which 
has now to be determined, were put forward 
in proof of the settlement or arrangement 
upon which the defendants in each case 
relied. The facts have been set out in the 
two referring . orders and it appears that 
the learned Judge who made them was 
led to do so by an apparent conflict 
of authorities in this Court, one being a 
ruling of his own in Audan Khan v. Ashraf 
Khan (1) the other being a decision of 
mine which is reported as Ram Sarup v, 
Bindeshurt (2). 
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It is true that there have been many deci- 
sions of various High Courts regardipg the 
question of the admissibility in evidence 
of documents such as we have before us 
here, that is to say, petitions by way of 
compromise presented to a Court in the 
course of disputes regarding immoveable 
property between members of a family. In 
some of the numerous cases cited before us 
at the time of argument, the documents 
were rejected on the ground that they fell 
within the prohibition contained in section 
49 of the Registration Act; in other cases 
it was held that the documents did not 
require registration and could be received 
in evidence, although unregistered. Speak- 
ing for myself I am unable to perceive 
what profit can be derived from the con- 
sideration of a host of apparently conflicting 
rulings on a question of this kind, a ques- 
tion upon which it does not appear to me 
to be possible to lay down any rules or 
principles of universal application. 


Each case must be decided uponits own 
facts and the question of admissibility 
must be determined with reference to the 
law as contained in sections 17 and 49 
of the -Registration Act. lf the document 
ig one the registration of which is rendered 
obligatory by section 17 then it cannot under 
section 49 be received as evidence of any 
transaction affecting the property to which 
it relates unless it has been duly regis- 
tered. 


But in order to ascertain whether or not 
the document in dispute is one of those 
which are amenable to the provisions of 
section 17 the document has to be inter- 
preted, and it is, I think, correct to say that 
such differences of opinion regarding the 
question of admissibility as are to be found 
. in the cases upon the subject are to be 
attributed not to any doubts regarding the 
law to be applied, but to the fact that the 
documents considered, being susceptible of 
various interpretations, have been construed 
one way or the other in accordence with the 
evidence available for the purpose of show- 
ing what the intention of the parties really 
was. 


It is now settled law thattransactions in the 
nature of family arrangements or settlements 
are to be enforced [cf. Lalla Oudh Beharee 
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Lal v. Ranee Mewa Kocnwer (3) and the 
ruling of their Lordships of the Peivy Council 
in Khunni Lal v. Gobind Krishna Narain 
(4)], And it is also settled by a long course 
of authorities that in order to constitute a 
binding family arrangement it is not necessary 
that there should be any formal contract 
betweenthe parties [cf. Lakshmibat v. Gunpat 
Moroba (5) and Williams v. Williams (6)].” 

Such transactions are given effect to not 
on the ground that they amount to, transfers 
of property, but because they constitute bind- 
ing agreements between the parties from 
which the law will not permit either party 
to resile. To quote the language of the 
judgment in Laila Oudh Beharee Lall v, Ranee 
Mewa Koonwer (3), which hes been approved 
by their Lordships of the Privy Council:— 
“The true character of the transaction ap- 
pears tous to have been a settlement bet- 
ween several members of the family of their 
disputes, each one relinquishing all claim in 
respect of all property in dispute other than 
that falling to his share and recognising the 
right of the others, as they had previously 
asserted it, to the portion allotted to them 
respectively. It was in this light, rather 
than as conferring a new distinct title 
on each other that the parties themselves 
seem to have regarded the arrangement and 
we think thatit is the duty of the Courts to 
uphold and give full effect to such an 
arrangement,’ And so when the particular 
transaction under consideration is of the 
character described in the above passage, 
the tendency of the Courts in interpreting 
documents put forward in proof of such a 
transaction has been, not to regard them as 
dispositive documents which require registra- 
tion but as admissions, expressed in writing, 
of a title which was already in existence 
and which was not called into being for the 
first time by the execution of the parti- 
cular document which is under consideration. 

It is quite true as observed by Chamier, J., 


(3) 8 Agra H. ©. R. 82. 

(4) 10 Ind. Cas. 477; 33 A. 356; 150. W. N. 645 
(P. CO); 8 A. D. J. 652; 13 Bom. L. R. 427; 13 0, L. J. 
575; 10 M. L T. 25; 21 M. L. J. 645; (1911) 2 M. W.N. 
432; 38 I. A. 87. ; 

(5) 5 Bom. H. C. R. 128. 7 
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ing case which has been cited to us 

* Bharosa v Sikhdar (7), that all compromises 
are not based upon the assumption that one 
of the parties has some antecedent title to 
the property allotted to him and I agree 
that .even a compromise between members 
of the same family relating to a dispute 
over -‘immoveable property may be thrown 
into a form which would preclude all notion 
of the admission of a pre-existent title. 

The question of the trne interpretation 
of- any particular document is not or, at 
any rate, should not be approached with 
apy ready-made assumption concerning the 
nature of the legal effect which it is intended 
to produce. It ought not to be assumed 
off-hand that the document relates to a 
transaction amounting to an admission of 
previously existing title, nor again ought it 
to be assumed that it was intended to take 
effect asa formal instrument the purpose of 
which is to create fresh titles. In all 
cases the real question for decision is, “what 
was the intention of the parties?” and that 
question must be decided upon the evidence 
which discloses the circumstances attending 
the execution of the document: and in 
dealing with evidence of this kind two facts 
have to be borne in mind. One is that a 
binding family arrangement may be come to 
withont the execution of any formal 
contract at all. The other is that no order of 
a Revenue Court in mutation prozeedings can 
per se operate to confer title. 

Consequently when, nx here, we have to 
construe a petition addressed to a Revenue 
Court in the course of mutation proceedings, 
we have to consider the situation of the 
parties at the time when the document was 
presented and to deduce from the surronnd- 
ing circumstances what the parties intended 
by laying the petition before the Court. 

Section 17 (b) of the Registration Act 
requires the registration of non-testament- 
ary instroments which purport or operate to 
create, declare, assi,n, limit or extinguish, 
whether in present or future, any right, title 
or interest, whether vested or contingent, of 
the value of one hundred rupees and upwards 
to or in immoveable property, and we have 
now to consider whether the documents in 
dispute in this case fall within this category. 


(7) 27 Ind. Cas. 97; 12 A. L. J. 998, 
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And here, I think, I may usefully refer to 
a judgurentof West, J., reported as Sakharam 
Rrishnaji v. Madan Krishiaji (8), in which 
the language of section 17 (b) has heen 
judicially interpreted. 

The learned Judge points ont the meaning ` 
which is to be attached to the word “declare” 
in the context. He demonstrates that the 
expressions “create,” “assign,” “limit”? or 
“extinguish,” all imply a definite change 
of legal relation to property by an expression 
of will embodied in the document referred to, 
and that the expression ‘declare’ must 
import a similar meaning. The term implies 
a declaration of will, not a mere statement 
of fact, and so the learned Judge held that a 
letter containing an admission, direct or 
inferential, thata partition once tcok place 
does not “declare” a right within the mean- 
ing of the section. Thé document which he 
had to consider was, he held, an acknowledg- 
ment that there had been, in times past, 
a partition between the brothers who signed 
it and the defendant, and he went on to 
point ont that an acknowledgment of a parti» 
tion was distinct from an instrument of parti- 
tion, calling attention to the fact that the 
use of the expression “acknowledge” in sec- 
tion 17 (c) showed that a document con- 
taining an acknowledgment must be something 
different from the instruments referred to in 
section 17 (b), as otherwise section 17 (c) 
would be superfluous. 

Coming now to the cocument in dispute in 
Appeals Nos 428 and 429, we have the follow- ` 
ing facts to consider. The property with 
which the two saits are concerned consists of 
the mortgagee rights in a two anna share in 
Mauza Mataria Karma, which were created in 
favour of one Balgovind under a registered 
deed of murtgage which was executed in the 
year 1882 together with the further mort- 
gagee rights created in respect of the same 
property and in favour of the same mortgagea 
by a deed of further charge drawn upon the 
same day as the mortgage. At the time 
these dseds were executed Balgovind had 
four sons, Sheonarain Lal, Hanwant Prasad, 
Umed Rai and Satrohan Lal. 

In the year 1894 an agreement was 
execute] between Balgovind and his two sons 
Hanwant ani Umed Rai. It was stated in 


(8) 5 R. £32, 
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this document that Hanwant, Umed and 
Satrohan, three of the sons.of Balgovind, 
were already in possession of three-fourths 
of Balzovind’s property. It was declared that 
Balgovind was to remain in possession of 
the residue (=1/4th) for the perio! of his 
lifetime without power of alienation and that 
after his death his widow was to hold posses- 
sion in like manner. When she died the 
one-fourth share was to be divided among 
the three sons just mentioned. 

It is admitted that Balgovind’s widow got 
possession after her husband’s death: and she 
died on the 8th April 1903. 

It is proved that after the death of the 
lady applications for mutation were made in 
the Revenue Court, one on behalf of Satrohan 
Lal and the sons of his two brothers 
Hanowant Prasad and Umed Rai and the 
other by Nageshar Prasad and Harihar 
Prasad, the sons of Balgovind’s other son 
Sheonsrain Lal. 

On the 25th September 1903 two petitions 


were put in before the Revenue Officer 
in charge of the mutation proceed- 
ings. One of these was the origin-1 


of Exhibit A-18 on the revord and relates 
to the interest which Balgovind had as 
a mortgagee in Mauza Mataria Karma. 
The other referred to certain other pro- 
perty which Balgovind had owned in Mauza 
Bijaura. 


“The Revenue Court was informed by 
means of these petitions that the dispute 
regarding the inheritance to Balgovind’s 
property had been amicably settled and 
that the parties had come to an arrange- 
ment by which the two sons of Sheo- 
narain Lal had been recognised as the 
owners and possessors of the mortgagee 
interests:in Mataria, while Satrohan Lal 
and the sons of his two other brothers 
Umed Rai and Hanwant Prasad hed been 
recognised as the owners and possessors 
of the property in Bijaura. The Revenue 
Court was invited to take notice of this 
arrangement and to order mutation accord- 
ingly, and if is proved that mutation was 
thereafter made as desired and that the 
parties have ever since been in possession 
in accordance with this arrangement. 

The present suits were brought in the 
year 1913, one by Satrohan Lal and Mu- 
sammat Shiam Kali the widow of Mahadeo 


INDIAN OASES. 


_were bound. He 


775 


Prasad, son of Hanwant Prasad (Suit No. 
64), and the other (Suit No. 72) by the 
three sons of Umed Rai, The defendants 
in each case were Nageshar Prasad son 
of Sheonarain Lal and Rajeshri Prasad 
and Shiam Kishore, tbe grandsons of Sheo- 
narain through the latter’s son Harihar 
Prasad. In each case the claim was for a 
portion of the mortgagee rights in Mataria 
and in each case the plea was raised 
that the suit was barred by reason of the 
arrangement come to in the mutation pro- 
ceedings which were held in 1993. These 
defendants put forward the petition Exbi- 
bit A-I§ dated the 25th of September 
1963 as proof of a family arrangement. 
The first Court rejected this document on 
the ground that it was inadmissible for 
want of registration and finding the other 
issues in favour of the plaintiffs decreed 
their claims. In appeal the District Judge 
has held that the document did not re- 
quire registration, that if was admissible 
in evidence and was sufficient proof of 
a family settlement by which the plaintiffs 
has dismissed both suits 
accordingly and, in my opinion, his judg- 
ment is correct and should be maintained. 
I am of opinion that the petition of which 
Exhibit A-13 is a certified copy was 
not a document which required registration 
under section 17 (b) of the Registration 
Act. It appears to meto be nothing more 
than an acknowledgment of a title already 
in existence and that it does not on the 
face of it purport or operate to create, 
declare, assign, limit or extinguish a right, 
title or interest in immoveable property, 
using the word “declare” in the sensereferred 
to in the judgment of West, J., cited 
above. The parties were all members of 
the same family, sons and grandsons of 
Balgovind Lal. They were claimants of 
the latter’s property and they desired re- 
cognition of their claims by the revenue 
authorities, to whom they applied for entry 
of their names in the revenue records. 
The Revenus Court, which bad no author- 
ity to conclusively determine any ques- 
tion of title in issue between the parties, 
was eventually requested to cause entries 
to be made in the land records so as to 
give effect for revenue purposes to the 
settlement which the parties had made for 
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themselves, and this being the view I en- 
tertain of the facts I am unable to hold 
that if was the intention of the parties that 
the petition so presented to the tahsildar 
should be treated as the expression of a 
formal contract between them. In short, 
it appears to me that the document was 
merely intended to give the Revenue Court 
notice that there was no longer any dis- 
pute between the parties which stood in 
the way of a mutation order being made. 
I agree, therefore, that the document was 
admissible in evidence and that it proved 
a family arrangement constituting a bar to 
the entertainment of these suits. 


I may notice here that another question 
relating to the adoption of Sheonarain Lal 
was raised in these appeals. The finding 
of the lower Appellate Court, which is a 
finding of fact, has been attacked on 
various grounds here. It appears to me 
that the - appellants have not put forward 
any ground which in law would justify 
our interference with the finding, but the 
matter need not be discussed in view of 
my opinion that the suits could not be 
maintained, 


I would dismiss both these appeals Nos. 428 
and 429 with costs. 

1 turn now tothe other two appeals Nos. 
461 and 462 of 1914, 

These appeals have sprung out of two snits 
brought by the plaintiff-respondent, Musammat 
Janab Begam, for recovery of shares of certain 
properties. 

The facts are as follows:— 


One Musammat Mamni or Mammin Begam 
was the owner of a 3-anna 2-pie 8-krant share 
in two villages named Dular Mau and Bhulsi. 
It has been stated in the pleadings and also 
in the judgment of the lower Appellate Court 
that this lady died towards the end of the 
year 1908, but according to what is to be 
found in the certified copies on record of the 
mutation proveedings which took place after 
her death she died on the 26th December 
1908. I think this latter date must be 
the correct one, otherwise it is difficult 
to understand’ why there should 
have been such delay in applying for mutation; 
‘there seems to be no doubt that the applica- 
’ tions for mutation were first made inthe 
beginning of the year 1909, 
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Musammat Mamni left. a husband Haidar 
Khan, and four sons Neaz Ahmad, Sultan 
Ahmad, Ismail Khan and Fazl Hayat. 
She also left three daughters, one being the 
present plaintiff Janab Begam, another 
Khudaija Begam and a third Nisar Begam: 

The sons applied in January 1909 for 
mutation claiming that their mother’s pro- 
perty should be recorded in the revenue 
registers in their names in equal shares. 
The application was opposed by the father 
and two of the daughters in a petition 
dated the 12th February 1909. One of the 
daughters, Nisar Begam, took no part in 
the proceedings. Inthis latter petition it 
was stated that Haidar Khan and the two 
daughters Janab Begam -and Khudaija 
Begam were also heirs of Musammat Mamni 
and were entitled to have mutation made in 
their favour to the extent of their shares 
under the Muhammadan Law. 

Subsequently two petitions were put in, 
one of which was the original of Exhibit 4 
on tke record. This was dated the 27th 
February 1909 and was signed by Haidar 
Khan and his four sons. 

Haidar Khan represented to the Revenue 
Court that he had come to terms with his 
fonr sons. He stated that a one-fourth | 


- share of Mamni’s estate had been given to him 


by the sons, which he was to hold for his 
life without power of alienation and that he 
had agreed to accept this arrangement. 
He further stated that after his death the 
one-fourth share was to be equally divided 
between the four sons and that no one else 
was to have -any rights in it. He asked 
that mutation should be made according- 
ly, and it is proved that an order for 
mutation was subsequently made in this 
sense, 

On the 4th March 1909 another petition 
was putin by the two daughters Janab and 
Khudaija. This was signed by the four 
brothers also. The daughters represented 
that they too .had arrived at a settlement 
with their brothers, that they had -been 
given land measuring 6 bighas 10 biswas 
and 18 biswans’s consisting of certain 
specified plots and had been placed in pos- 
session of the same. They added that the 
land had been given to them rent (revenue?) 
free and that their brothers had undertaken 
the liability to pay the revenue chargeable 
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in’respeet of these plots. It was added 
that if at any time the lands specified 
should go out of the possession of the two 
ladies by reason of the partition of the vil- 
lage, the brothers undertook to give the two 
sisters land of equal area out of their own 
shares. Exhibit 3 is the certified copy of this 
petition, 

The two snits now brought by Janab 
Begam relate one to the share of ker 
mother’s property and the other to the share 
of her father’s property, Haidar Khan 
having died in the year 1912. The four 
sons contested the suits, claiming (1) that 
the suits were barred by a custom of the 
family excluding daughters from inherit- 
ance and (2) that the suits were also 
barred by reason of the family arrange- 
ment arrived atin the course of the muta- 
tion proceedings. 

The first Court held that the custom set 
up by the defendants was proved. The 
learned Additional Judge in appeal has found 
that it was not, and there is no longer any 
discussion regarding this matter. 

As tothe other defence the first Court beld 
that there was a family arrangement, the evi- 
dence of which was to be found in Exhibit 3. 
The Munsif was of opinion that this document 


was admissible in evidence although unregis-- 


tered, because, as he said, orders of Court do 
not require registration. In appeal the Judge 
dissented from this view and relying upon the 
judgment of my learned colleague in Audan 
Khan v. Ashraf Khan (1) expressed the 
opinion that the document required re- 
gistration and could not be received in evi- 
dence, as it was not registered. 


Was this a correct decision? In my 
opinion it was. Here again we have to look 
to the surrounding circumstances and also to 
the language of the document relied upon and 
in this connection we mnst also consider the 
language of the petition which was put in by 
the father Haidar Khan and his four sons 
(Exhibit 4). 


If we examine the language of these two 
documents carefully, it seems to me that they 
cannot be interpreted as mere admissions or 
acknowledgments of existing title. They go 
much further than this. Thus in the petition 
put in by the father we find nct merely a 
declaration that he has received a one-fourth 
share of the property with a life-interest only, 
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but also a further declaration of an agreement 
between himself and his sons that after his 
death this one-fourth share is to devolve 
upon his sons in equal shares. And again in 
the petition of compromise putin by the 
two daughters we have the statement of an 
undertaking on the part of the four bothers 
that they would be liable in the future to 
make gond to these ladies any loss of these 
lands resulting out of a partition of the 
mauza. 

It is impossible, in my opinion, to resist the 
conclusion that in this case it was the inten- 
tion of the contracting parties that these 
dccuments should be treated as the record of 
a formal agreement which was to regulate 
their respective interest in the property 
not merely in present bat in’ future and 
in this view there can, I think, be no doubt 
that the documents did require registration 
under the provisions cf section 17 (b) 
of the Registration Act. And so, 
although it may be said that the documents 
are evidence of a family settlement between 
members of the same family who were assert- 
ing claims to the same property, it must be 
held that the parties intended to and did 
come toa formal settlement drawn up ina 
manner which attracted the operation of the 
above section of the Registration Act. In 
no sense can it be said that either Exhibit 3 
or Exhibit 4 amounts merely to an admission 
or acknowledgment of apre-existent title. 

The judgment of the lower Appellate Conrt 
in these two appeals is, in my opinion, correct 
and the appeals Nos. 461 and 462 should, E 
think, be dismissed with costs. 

Stuart, A. J. C.—TI referred the decision of 
these appeals for decision to a Bench, and 
was led todo so partly by tke wording of 
the head-note in Ram Sarup v. Bindeshuri (2), 
which on closer examination I find to be not 
altogether accorate as if does not state the 
decision of the learned Judicial Commissioner. 
The head-note is as follows:— 

“Where a petition of compromise filed in a 
mutation case was relied upon asa family 
arrangement, held, that it did not require to be 
registered under section 17 ofthe Registration 
Act as it did not create or confer any fresh 
title but was only in the nature of an agee- 
ment by which an antecedent title in the 
parties was acknowledged and defined.”* 


“#This head-note of the case is given inl8 O.C. 
51—Ed. 
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I consider that the head-note should have 
run— 

“Where a petition of compromise filed in a 
mutation case was found by the Court to 
contain a recital of the terms agreed upon 
uuder a family arrangement, held, that it did 
not require to be registered under section 17 
of the Registration Act as it did not create or 
confer any fresh title but was only in the na- 
ture of a recital of the terms of the agreement 
by which an antecedent title of the parties 
was acknowledged and defined.” * 

Subject to the above remarks, I concur 
with the judgment of the learned Judicial 
Commissioner of to-day’s date. I do not 
sonsider that there is anything in his judg- 
ment which conflicts with the view that I 
took in the case reported as Audan Khan v. 
Ashraf Khan (1). In that case the petition 
of compromise did not contain a recital of 
the terms of a family arrangement, bat it 
created a fresh title. It did not recite the 
terms of an agreement by which an ante- 
cedent title of the parties was acknowledged 
and defined, but it purported in itself to 
be an instrument creating title and, tbere- 
fore, required registration. The distinction 
is well brought ont in the decision of 
West, J., in Sakharam Krishnaji v. Madan 
Krishnaji (8), where the learned Judge 
pointed ont thatina case in which the 
paper contained an acknowledgment that 
there had beena partition but was not in 
itself the instrament of partition it could 
be received in evidence, although it had 
not been registered. l agree, accordingly, 
with the order proposed by the learned 
Judicial Commissioner that Appeals Nos. 
428, 429, 461, and 452 of 1914 should stand 
dismissed with costs. 


By true Corcrt.—In compliance with the 
judgment of to-day’s date Second Civil 
Appeals Nos. 428, 429,461 and 462 of 1914 
stand dismissed with costs. 


Appeals dismissed. 





¥*This conforms with the head-note of the same 


case reported in 27 Ind. Cas, 988.—Ed. 
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CALCUTTA HIGH COURT: 
APPEALS FROM AppeLuate Decrees Nos. 2793 
AND 3609 ro 36138 or 1914. 
March 8, 1916. 
` Present:— Mr. Justice Newbould. 
JOGENDRA NATH DATTA 
CHOWDHURY—Ptainvirr-— 
APPELLANT (in ALL) 
CEFEUS 
In Nos. 2793 ano 3612 
HARIDAS CHONG AND OTHERS — 
DEFENDANTS —RESPON DENTI 
In Nos. 3609 ann 3619 
NAYAN RAM CHONG AND OTHERS— 
Derenpants — RESPONDENTS 
In Nos. 8611 anb 8618 
NIMAI CHONG AND OTHERS- — DEFENDANTS 


— RESPONDENTS. 

Registration Act (XVI of 1908), s 77, suit under, 
scope of —Validity of document, whether in issue, 

The scope of a suit under section 77 of the 
Registration Act is limited to two~points only: (a) 
whether the document has been executed and (b) 
whether the requirements of the law for the time 
being for registration of documents have been 
complied with. [p. 779, col 1.] 

In such a suit the plaintiff would be entitled toa 
decree if the document was in fact executed by 


the defendant, even if it was not freely executed , 


and evenif it was not a bona fide document, and 
the Cours is not Goncerned with the questions 
whether the document is valid and whether it has 
been freely executed. [p. 779, col. 2.] 

Broucke, W. W. v. Rajah Saheb Mohan Bikram Shah, 
5 Ind. Cas. 20; 14 C. W. N. 12, followed. ; 

Appeals against the decrees of the Sub- 
ordinate Judge, lst Court, Shylet, dated the 
llth June 1914, reversing those of the 
Munsif, 3rd Court, Habiganj, 
25th September 1913. 

FACTS of the case appear from the judg- 
ment. 

Dr. Sarat Chandra Bysack (with him Babu 
Hemendra Kumar Dass), for the Appellant,— 
These appéals arise out of suits hrought 
under section 77 of the Registration Act for 
obtaining registration of certain halbulyats 
executed by the defendants in respect of 
certain chokran and jamai lands, registration 
of which was refused by the ‘Registrar. The 
first Court held that the contesting defend- 
ants executed the documents and so decreed 
the suits ordering the documents to be 
registered. The lower Appellate Court 
reversed the decision of the first Court, and 
in-so doing entered into questions which are 
not within the scope of cases under section 77, 
viz, whether there 


dated the. 


was undue influence, 
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fraud, threat and whether there were chakran 
lands and so forth, The lower Appellate 
Court misunderstood the scope of the suits — 
it could not, in such suits, try questions 
as to the validity of the documents. [See 


Raja Lackhi Ghosh v. Debendra Chundra, 
Mojumdar (1), Balambal Ammal v. 
Arunachala Chetti (2), Broucke, W. W. 


v. Rajah Shaheb Mohan Bikram Shah .(8).] 
ln a suit of this nature the only questions 
that can be considered are: (1) whether the 
document was executed, and whether it was 
presented within time as provided in the 
Registration Act. Questions of undue 
influence, fraud, coercion, or questions as to 
whether the lands were chakran jands or not 
have no bearing on svits of this nature. The 
lower Appellate Court has erred in law in 
reversing the decision of the first Court on a 
consideration of questions like the above. 

{[Newpootp, J.—What if the documents 
were not freely executed? 

I submit that under section 77 the Court 
has no jurisdiction to enter into such ques- 
tions. 

No one for the Respondents. 

JUDGMENT.—These appeals arise out of 
suits brought under section 77 of the Indian 
` Registration Act for the registration 
of certain kabulyats. The plaintiff was grant- 
ed a decreé by the Munsif, who found that 
the documents in question had been executed 
by the principal defendants. In hearing the 
appeals the learned Subordinate Judgeappears 
to have misunderstood the scope of suits 
under section 77. As was pointed out in the 
case of Broucke, W. IV. v. Rajah Shaheb Mohan 
Bikram Shaka (3), ‘““Cheauthorities are 
clear upon the question as to what may be 
put in issue in suit under this section. 
The enquiry befcre the Registrar under sec- 
tion 74 and the subsequent enquiry in Court 


are to he directed to two points only: (a) 


- whether the document has been executed and 
(b) whether certain requirements of the 
law for the time being have been 
complied with by the applicant or person 
presenting the document for registra- 
tion”. The Court is not concerned with 
the validity of the document. The judg- 


~ 


(1) 24 0. 668; 1 C. W, N, 444. 
(2) 18 M. 255. 
(8) 5 Tnd, Cas. 20; 140. W, N. 12, 
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ment of the lower Appellate Court deals 
with the questions whether the documents 
were valid and whether they had been freely 
executed. Tke learned Subordinate Judge 
has written in his judgment: - “I am unable 
to hold that the kabulyats were freely 
executed by the tenants as bona fide doou- 
ments” and at the conclusion of his judg- 
ment, he has written that “as there is no 
clear proof as to the execution of the 
kabulyats in question the plaintiff's suit for 
registration thereof must fail." If there 
was a finding that the kubulyuts had not 
been executed this would have been con- 
clusive in second appeal. But reading the 
judgment asa whole it seems to me clear 
that the learned Subordinate Judge did not 
apply his mind to the question, whether 


“the documents had been executed or not. 


If the documents were executed by the 
defendants, the plaintiff would be entitled 
to a decree even if they were not freely 
executed and even if they were not bona fide 
documents. The appeal must, therefore, be 
remanded for re-hearing by the lower Ap- 
pellate Court in accordance with the 
directions expressed in this judgment. Costs 
will abide the result. 
Appeals allowed; Cases remanded. 


PATNA HIGH COURT. 
Miscsussaneoos Civin APPBAL No, 446 op 1915. 
July 3, 1916. 

Present: —NMr. Justice Atkinson and 
Mr. Justice Jwala Prasad, 

Babu SARJOO PRASAD MISSIR AND 
OTHERS— Decre&-HOLDERS—PETITIONERS— 
APPELLANTS 
VETSUS 
NANOO RAI AND OTHERS— JUDGMENT- 


WE BTORS— OPPOSITR PARTY— RESPONDENTS. 
Bengal Tenancy Act (FIII B,C. of 1885), s, 174— 
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Application to set aside sale—Jurisdiction—Officers of 
Court, whether bound to give information to parties— 
Wrong information supplied, effect of—Act of officer of 
Court, when act of Court—Deposit of decretal amount 
etc., period within which to be. made—Civil Procedure 
Code (Act V of 1908), O. KAT, r. 89, 

A Court has no jurisdiction to entertain an appli- 
cation to seb aside a sale under section 174 of the 
Bengal Tenancy Act until it is satisfied that the 
statutory conditions provided by the section have 
been fulfilled. [p. 780, col. 2.] 

Uyrah Dall v. Radha Pershad Singh, 18 CO. 255; 
Abdool Latif Moonshi v. Jadub Chundra Mitter, 25 
C. 216, not followed. 

The High Court has jurisdiction to set aside an 
order made under section 174 without juris- 
diction. (p. 782, col. 1.] 

No duty is cast upon the officers of a Court to give 
any information to the parties for the purposes of 
section 174. [p. 781, col. 2.] 

No relief can be given toa party who has been 
misled by wrong information supplied by an officer of 
a Court. Relief can only be „granted i in cases whore a 
party has been misled by an “act of the Court”, that is, 
anactof a proscribed officer acting in accordance 
with the prosoribed rules of the Court, tp. 781, col. 2.] 

Chundi Charan Mandal v, Banke Behary Lal ‘Mandal, 
26 Œ: 449 (F. B.); 3 0. W. N. 283, relied upon. 

A deposit of the decretal amount together with the 
statutor ai 5 per cent. on the purchase- ‘money, under 

` section 174, in order to be valid and to give the Court 
jurisdiction must be made within fO days of the 
sale, and not later. [p. 782, col. 1.] 5 


Miscellaneous appeal from an order of the 
District Judge, Darbhanga, dated the 10th 
August 1915. : 

Messrs. Harnarain Pershaud, Mohammad 
Mustafa Khan and Baidya Nath Sinha, for 


the Appellants. | 
Mr. Chandra Sekhar Prasad Singh, for the 


Respondents. 


JUDGMENT. 3 
ATKINSON, J.—This application comes 
before us on an application by the decreè- 


holder and auction-purchasers to set aside 
the order-of the District Judge of the 10th 
August 1915 and the order of the Munsif 
dated the Sth of March 1915, on the ground 
that there was no jurisdiction to entertain 
the application of review, inasmuch as the 
order setting aside the sale in this matter, 
dated the 21st March 1914, was illegal and 


invalid, The facts are shortly as follows:—' 


The plaintiff obtained a decree against 
the defendant on the 2nd of September 
1912 for Rs. 18-4-9. In pursuance of that 
decree and in execution of it, the property 
was put up for sale on the 17th of February 
1914; and the defendant had, under section 
174 of the. Bengal-Tenancy Act, 30 days 
from the 17th of February 1914 to lodge 
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in Court the amount recovered under ‘the 


“decree with costs, plus 5 per cent. upon the 


purchase-money, to save the property from 
being sold. 

The property was sold for Rs. 115. On 
the 10th of March 1914, the defendant 
applied toan cflicer of the Munsif’s Court, 
by a petition dated the 10th March 1914 
asking to be informed what was the decretal 
amount, the whole decretal sum, which it 
was necessary he should deposit under the 
section. The Munsif’s officer told him that 
the amount of the decree was so much, 
that pcundage-fees were so much and that 
interest amounted to so much, making a 
gross sum of Rs. 21-7-9. Thereupon the 
defendant lodged or deposited in Court the 
amount so stated to him by the officer of 
the Munsif’s Court, but ignoring altogether 
in the deposit which he made the 5 per 
cent. upon the purchase-money which would 
have increased the amount that was deposit- 
ed by Rs. 5-12-0. 

Thus on the 10th March, when the amount 
of the decree and costs was ascertained by 
the defendant, he lodged or deposited in 
Court on the 2lst March1914 the amount 
so ascertained as aforesaid less the shortage 
of Rs, 5-i2-0. On the same: day, the 21st 
March, notwithstanding the shortage in the 
deposit, the defendant applied to the Munsif 
to set aside the sale that had been made 
under the provisions of section 174 of the 
Bengal Tenancy Act. The Mansit on the 
1914, although the fall amonnt 
of money that should hive been deposited 
was not lodged, made an order setting 
aside the sale against the purchaser. ‘That 
order, so made, was absolutely without 
jurisdiction. The ‘Munsif was lacking in 
the due discharge of his duty in entertaining 
any application to set aside the sale; until 
he had satisfied himself that the statutory 
conditions provided by section 174 had been 
fulfilled; and clearly they were not fulfilled. 
An order was made by the Munsif on 
the application of the purchaser on the 
8th March 1915, declining to review the 
order which the Munsif had made upon 
the 2lst March . 1914; and even on this 


date the defendant had not lodged the 
shortage due on foot of the fall 
amount of his due deposit, With this 


fact before him, the Muansif declined to 
reyiew his order setting aside the sale; 
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althdugb, even at that moment of time, he 
had not acquired jurisdiction. As far as I 
can ascertain looking at the record, the 
shortage of Rs. 5-12-0 was not lodged until 
after the order of review had been refused 
by the Munsif, viz., the 11th March 1915. 


From that order of refusal to review the 
purchaser appealed. The learned District 
Judge onthe 10th of August 1915 refused 
by his order to entertain the appeal on the 
ground that he had no jurisdiction in the 
matter, as no right of apreal lay from an 
order refusing to review. 


This case, in its facts, is unlike any other 
case recorded in the Reports. But speaking 
for myself, I am of opinion that the cases 
reported as Ugrah Dall v. Radha -Pershad 
Singh (1) and Abdool Latif Moonshi v. Jadub 
Chandra'Mitter (2) are no longer to be regard- 
ed as authorities on the question of lodg- 
ments or deposits to be made under section 
174.cf the Bengal Tenancy Act. 1 think 
the decisions in both these cases are material- 
ly inconsistent with the Full Bench decision 
reported as Ohundd ‘Charan Mandal v, 
Banke Behary Lal Mandal (3). No doubt, 
the decision in Ohundi Charan Mandal v. 
Banke Behary Lal Mandal (3) was a decision 
on section 810A of the old Code correspond- 
ing with Order KAT, rule 89, of the existing 
Code, as to the right of a defendant, a 
judgment-debtor, to make lodgments in Court 
with a view to setting asidea sale effected 
in execution of a decree. But when we 
compare the two sections, section 174 of the 
Bengal Tenancy Act and Order XXI, rule 
89 of the new Code, it requires a very subtle 
mind to distinguish any essential difference 
between the obligation imposed by both 
these sections. To my mind it is merely 
trifling with words to suggest, as has been 
suggested, that there isany material difference 
between the two sections. 


Therefore, in construing and applying the 
law to section 174 0f the Bengal Tenancy 
Act we shall be guided by the principles laid 
down inthe Full Bench case reported as 


Chundt Charan Mandal v, Banke Behari Lal 
Mandal (3). 
It is said in this case that forsooth the 
(1) 18 0. 255 
2) 25 C. 216, 
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defendant was misled by sume mistake on 
the part of an officer of the Alunsif’s Court. 
I fail to follow that line of reasoning. There 
was no duty cast upon the officer of the 
Alunsif’s Courtto give any information to 
the defendant, for any purpose which he 
might require under section 174. The law 
throws the obligation upon the defendant 
himself, to ascertain for himself, hy whatever 
means he likes, the amcunt he has to pay into 
Court. But it casts no respousibility, no duty 
whatsoever, upon the officer of the Court 
to furnish information or give information. 
If an officer of the Court does yield to any 
application that may be made to him by 
a judgment-debtor; then he gives that in- 
formation, not by virtue of his acting as an 
officer of the Court, but solely by virtue 
of his friendship, if you like, or regard, or 
as agent of the individual to whom he gives 
the information. Tt seems to me that the 
observations of Chief Justice Jenkins (or Mr. 
Justice Jenkins as he then was) at page 
459* of Chundi Charan Mandal v. Banke Behari 
Lal Mandal (3) aptly fit the facts and circum- 
stances of this case. The learned Judge 
there says: — In my opinion, it is essential to 
the respondents’ success, that it should be 
established that he has been prejudiced by 
the act of the Court, and that the mistake 
that has been made is attributable to 
that act. What constitutes an act of the 
Court must depend on the circumstances - 
of each case. It is clear, I think, thata 
mere casual act by an officer of the Court 
cannot be treated as the Court’s act. For 
an act to be clothed with that character, 
it appears to me, generally speaking, that 
it must be the act of the prescribed officer 
acting in accordance with the preseribed 
rules of the Court.” In my opinion, to 
hold otherwise would be a dangerous 
innovation, and a most dangerous prac- 
tice to establish, offering the gravest 
insecurity to decree-holders and auction. 
purchasers. 

Therefore, in my opinion, this defendant 
was in no way misled by the Munsif’s 
officer. He got from the Munsif’s Court the 
only information he asked for; and having 
got it, he failed to discharge the balance 
of his statutory duty, by depositing in 
addition 5 per cent. calculated upon the 
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amount of the purchase-money. That 
was his own default and the default of 
no one else, and for that default he must 
be responsible. 

I am ‘satisfied, beyond all shadow of a 
doubt, that we have jarisdiction in this 
case to review the decision of the Munsif. 
His order setting aside the sale was abso- 
lutely without jurisdiction. We are asked 
to set aside the order of the 8th March 
1915 refusing to review. We have little 
doubt that we should do so;and we do so 
for the obvious reason that the order of 
the 2Ist March 1914, on which it was 
based, was made without jurisdiction, 

Mr. Singh very ably argued this case for 
the respondeuits, pressing us strongly, so 
far as human nature is concerned, to view the 
facts in the too generous light put forward 
by him on behalf of the defendant. But 
there was one argument of his I want to 
answer, -and that is that it does not matter 
when the money is lodged under section 
174, if,in point of fact, it is all lodged at 
the time the application comes before the 
Munsif, ‘even though that time may be 40 
or 50 days after the sale. In my opinion 
that view is wrong, The money, to be a 
valid deposit and to give the Court juris- 
diction, must be lodged within 30 days 
from the saleand not later. I can con- 
ceive, in ‘some cases, where possibly a mis- 
take might have been or may be’ made, 
where an individual judgment-debtor may 
be misled by an officer of the Court as 
such. In such a case, the Court always 
has power in theexerzise of its jurisdiction 
to redress a wrong. But this case is not 
one of such a character. 

Therefore, without hesitation and withont 
a shadow of doubt, hoping this practice 
will end, which is alleged to exist and 
which is a bad practice, we allow this 
appeal and set aside the order dated the Sth 
March 1915 of the Munsif, and also the 
order of the 2lst March 1914 setting aside 
the sale. 

Having regard to the delay and the way 
in which this case has been presented both 


on documents and otherwise, we will give 


no costs. 
Appeal accepted. 


. 

CALCUTTA HIGH COURT. 
APPEAL FROM “APPELLATE DECREE No. 3326 
or 1915. 

Jane 29, 1916. s 
Present:—Mr. Justice N. R. Chatterjea 

and Mr. Justice Richardson. 

KASIM ALI AND OTAERS-——PLAINTI YPS 

— APPELLANTS 

versus 
Tus CHAIRMAN or MUNICIPAL 
COMMISSIONERS, CHITTAGONG, AND 

OTHERS — DEFINDANTS—RESPONDBNTS. 

Bengal Municipal Act (IIE B. C. of 1884), s. 155-— 
“Within a distance of two miles above or below the 
ferry”, meaning of-—Bengal Ferries Act (I B.C. 
of 1885)—‘Ferry’ ‘right of ferry’, ‘ferry boat,’ meaning 
of — Municipal right of ferry, invasion of-—Statutes, con- 
struction of words in sections of. 

The words “within a distance of two milos above 
or below the ferry” in section 155 of the Bengal 
Municipal Act mean “within a distance of two miles 
above or below the ferry along the banks of the 
river or stream," and not ‘within a radius of two 
miles s the Municipal ferry.’ [p. 788, col. 2; p. 786, 
ool. 2. 

Section 155 of the Bengal Municipal Act cannot 
be construed in the light of the provisions of the 
Bengal Ferries Act, I of 1885, inasmuch as 
section 40f the Act lays down that the provisions of 
the Public Ferries Act shall not apply to a Municipal 
ferry under the provisions of the Bengal Municipal 
Act. [p. 784, col. 1; p. 787, col. 1.] 

Government of Bengal v. Senuyat Ali, 27 ©. 81%; 
40. W. N. 348, explained. 

The words used in defining the limits of a public 
ferry under Act I of 1866 and the limits of a 
Municipal ferry under Act IIT of 1884 are not used 
in the same sense as those in section 16 of Act I 
of 1885. [p. 784, col. 2; p. 786, col. 2.] 

Per N. R. Chatterjea, J—When the words used iu a 
section of an Act are plain, and construed in their 
ordinary sense mean one thing, the Court cannot 
construe the section in a different way merely 
because tho construction of the words in their 
ordinary sense may, in some cases, lead to results 
which might seem anomalous. [p. 765, col. 1.] 

Abiey v. Dale, 11 Œ. B. 378 at. p. 391; 20 L. J. CO. P. 
233; 87 R. R. 697; 2 L. M. & P. 433; 15 Jur. 1012; 188 
E. R. 519, referred to. 

The banks referred to in the last clause of section 
155 of Act III of 1884 are banks of the same river, 
and the clause applies only to cases where one of 
the two banks of the same riveria within and the 
other aa the limits of the Municipality. [p. 7385, 
col. 2. 

Per Richardson, Ji—The word forry in the 
expression “Municipal ferry” must denote a placo 
where passengers are conveyed by boat from one 
side of the rirer to the other; and the ‘right of 
ferry” is the right soto carry passengers at such a 
place. [p. 787, col. 1.] 

A “ferry boat” must mean any boat used for the 
purpose of carrying passengers across the river, 
ia at that place qr at some other placa. [p. 737, 
col. 1, 
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It is ae an invasion of a Munisipal right of ferry 
created by the Bengal Municipal Act for an 
unlicensed ferry boat to pick up passengers at some 
place outside the prescribed area of two miles above 
or below the ferry and without touching at the 
nearer bank to take them acrosc the river toa point 
outhe further bank within that area or to do tho 
converse. [p. 787, col. 2.] 


Appeal against the decree of the Addi- 
tional District Judge, Chittagong, dated 
the Sth May 1915, reversing ihat of the 
Munsif, 2nd Court, at that place, dated the 
7th July 1913. 

Mr. Jack (with him Babu 
Chandra Sen), for the Appellants. 

Sir 5. P, Sinha (with him Babu Probodh 
Kumar Das), for the Respondents. 


JUDGMENT. 
N. R. Cuatrersea, J—The appeal arises 


Kshitish 


. out of a suit for an injunction under the 


“ants in the suit. 


following circumstances. ; 

There is a Municipal ferry,, known as 
the Autimohamed Pathnriaghat ferry, on 
the Kurufali river in‘the town of Chitta- 
gong. The ferry was let out by the Chitta- 
gong. Municipality (the defendant No. 1) 
to certain farmers who are the other defend- 
The plaintiffs, who are 
boatmen, allege that they and other boatmen 
and sampanwallas have been from a long 


‘-time ferrying passengers in their bdats be- 


‘tween the 


Autimohamed and Chaklai Ghats 
on the river Kurnfali and the Kalapal 
and Jimat Alis Pole Ghats on the Sikal- 
baha Canal, whichis connected with, and at 
right angles to, the Kurufali river, and as 
the said ghats on the Sikalbaha Canal sre 
not within a distance of 2 miles along the 
banks of the river Kurufali above or below 
the Municipal ferry, they are entitled to 
ferry boats. They further allege that after 
a criminal case in connection with the ferry 
had been decided by the High Court, the 
District Magistrate of Chittagong issued an 
order upon the Antimahomed Ghat ferry- 
holder prohibiting the levy of tolls on boats 
coming through Sikalbaha or Boalkhali, bat 
that, notwithstanding such order, the Muni- 
cipality and the zjaradars have been con- 
stantly harassing the boatmen and sampan- 
wallas, including the plaintiffs by bringing 


„criminal cases against them. The plaintiffs, 


therefore, brought the present suit for an 
injanction restraining the defendants -from 


7 


opposing or obstructing the plaintiffs, and 
other boatmen and sampanwallas in carry“ 
ing passengers to and from the town of 
Chittagong through the Sikalbaha Canal or 
levying tolls from them. 

The defence shortly stated was that Kala- 
pole and Jimat Ali’s Pole on the Sikalbaha 
Canal are within two miles of the Munici- 
pal ferry station, that the Sikalbaha Canal 
is apart of the river (urnfali, ard that 
the Municipal Commissioners have every 
right to prosecuie people who infringe the 
ferry laws by carrying passengers within 
the ferry limits either within the Sikalbaha 
Canal or alongside the banks of the river 
Kurufali. 

The Court of first instance decreed the 
suit, but that decree ‘was reversed on appeal 
by the Conrt of Appeal below, and the 
plaintiffs have appealed to this Court. 

The decision of the question involyed in 
the case turns upon the construction of 
section 155 of the Bengal Municipal Act 
(Act III of 1884), That section runs as 
follows: “No person shall keep a ferry 
boat for | the purpose of plying for hire 
within a distance of two miles above or 
below any Municipal ferry withont the 
previous sanction of the Commissioners, if 
he plies within the limits of the Municipality. 
of the Magistrate of the D&trict, if 
without such limits, or of -the Magistrate of 
the District and the Commissioners, if one 
of the two banks between which he plies is 
within, and the other bank is without, such 
limits. 

“This section shalt not apply to any private 
ferry which may be’in existence at the com- 
mencement of this Act.” 


It is contended on behalf of the appellants 
that the words “within a distance of two 
miles above or below the ferry” mean within 
a distance of two miles above or below the 
ferry along the banks of the river. On the - 
other hand, it is contended on _ behalf 
of the respondents that the words mean 
within a radius of two miles of the Munici- 
pal ferry, and this is the construction which 
has beer: placed on the section by the learned 
District Judge. 


I am of opinion that the words “above or 
below the ferry” mean above or below the 
ferry along the banks of the river. That 


164 ` 


INDIAN OASES, 


[1916 : 


KASIM ALI V, CHAIRMAN OF MUNICIPAL COMMISSIONERS, CHITTAGONG, 


the words “above or below” have reference 
to the banks of the river or stream, appears 
from the 4th paragraph of the section 
which refers to sanction of the Magistrate 
and the Commissioners if one of the two 
banks between which a private ferryman 
plies is within and the other bank is with- 
out such limits. If if was intended to fix 
the Jimits of a Municipal ferry to any point 
within a distance of two miles in any direc- 
tion of the ferry station, I do not see the 
use of the words ‘above or below the ferry.’ 
The Legislature could have clearly expressed 
such intention by saying from “any point 
within a distance of two miles,” as it has 
done in the Bengal Ferries Act, I of 1885, 
secticn 16 of which runs as follows: “No 
person shall, except with the sanction of the 
Magistrate of the District, maintain a ferry 


to or from any point within a distance of - 


two miles from the limits of a public 


ferry.” 


The learned District Judge holds: “Thus 
the jurisdiction of a public ferry extends to 
a radius of two miles from the ferry station. 
Municipal ferries are simply public ferries 
administered by the Municipality and surely 
when they are made over to the Munici- 
pality, their jurisdiction does not thereby 
become more restricted. I think, therefore, 
that the provisions of the Municipal Act 
referring to them should be read in the light 
of the corresponding provisions of the Public 
Ferries Act.” 


Section 155 of the Bengal Municipal Act, 
however, cannot be construed in the light of 
the provisions of the Bengal Ferries Act 
(Act I of 1885). Section 4 of Act I of 1885 
(which is a later Act) lays down that 
nothing in that Act contained shall apply to 
any ferry deemed or declared to be a Muni- 
cipal ferry under the provisions of the Bengal 
Municipal Act, 1884. 


The provisions of section 4 of the Act 
appear to have been lost sight of by the 
learned District Judge. 


Section 2 of Act I of 1805, which related 
to public ferries and was repealed by Act I 
of 1885, contained the words “within a 
distance of two miles above or below the 
ferry.” 


The ferry on the Kurufali river was a 
public ferry, and was made over by the 


Government to the Municipality in the year 
1863. Section 145 of Act III of .1884 pro- 
vides that the Local Government may, with 
the consent of the Commissioners, make over 
to them any existing public ferry within 
or adjacent to the limits of the Municipality 
to be administered by them until the Local 
Government shall otherwise direct, and that 
every ferry while so administered shall be 
deemed to bea Municipal ferry. Tt is urged 
on behalf of the respondents that the words 
used in defining the limits of a public ferry 
under Act I of 1866, and the limits of a 
Municipal ferry under Act III of 1884, 
were used in the same sense as those in 
section 16 of Act I of 1885; But the 
limits of a public ferry under section 2 of 
Act I of 1866 extended, and those of a Muni- 
cipal ferry under Act IIT of 1854 extend, 
only to a distance of two miles ‘above or below 
the ferry,’ and those Acts cannot, as stated 
above, be construed with reference to a later 
Act by which the limits of a public ferry 
were extended to “any point within a distance 
of two miles’ and when the later Act 
expressly provides that nothing in that Act 
shall apply to any ferry deemed or declared 
to be'a Municipal ferry under the provi- 
sions of the Bengal Municipal Act, 1884. 
The provisions of Act I of 1885 show that 
the Legislature did not intend to alter the 
limits of a Municipal ferry, which extend 
only to two miles above or below the ferry, 7. e., 
along the banks of the river or stream on 
which there is a Municipal ferry. 


The case of the Government of Bengal v. 
Senayat Ali (1), upon which reliance is 
placed on behalf of the appellants, does not 
decide the point under consideration. But 
after deciding the actual point which arose 
for decision in that case, the learned Judges 
proceeded to observe: “A ferry, as we 
understand the meaning of that expression 
in the Bengal Municipal Act, means the 
exclusive right to carry passengers across the 
stream from one bank to the other on pay- 
ment of certain prescribed tolls, and the 
object of section 155 appears to us to be 
to prevent the crossing of passengers from 
one bank of the river to the opposite bank by 
a boat plying for hire without a license 


(1) 27 0. 317; 40. W, N. 348, 
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within the prescribed limits.’ These ob- 
servations were unnecessary for the decision 
of the case, but they support the view I 
have taken. 


The defendants in their written statement 
stated that the Sikalbaha Canal is a part of 
‘the Kurufali river. But the Munsif points 
out that “no attempt was made by the de- 
fendants to make out that the Sikalbaha 
Canal is a part of the river Kurufali itself 
and that, therefore, the bank of the Sikal- 
baha canal should be regarded as the 
bank of the Kurnfali itself.” 


The distance between the Kalapole bridge 
and the place where the Sikalbaha Canal 
meets the Kurufali is nearly three-quarters 
of a mile, but the distances between the 
Kalapal and Jimat Ali Ghats on the 
Sikalbaha Canal and the Municipal ferry 
stations om the Kurufali river have not 
been found. The learned Pleaders here 
stated with reference to the map on the 
record that the distance of one of the ghats on 
~ the canal and one of the Municipal ferry 
stations by the river route is more than two 
miles, but that the distances between the 
other ghats is less than two miles. In 
the view I take of the case, however, an 
enquiry into the distances is unnecessary. 

The learned District Judge says: “Now if 
the section 155 be taken to refer strictly 
only to the actual banks of the river, boat- 
men could ply between a place one yard 
down to the Sikalbaha Canal and Auti- 
mahomed Ghat without restriction, whereas 
if they started ata place several miles up 
the Kurufali river they would have to get 
permission of the Commissioners, This seems 
to me to be an absurd construction of 
section 155 of the Municipal Act and it seems 
quite clear that the Legislature cannot have 
intended that it should be so interpreted.” 
But if, as I think, the words used in the sec- 
tion are plain and construed in their ordi- 
nary sense mean that the limits of a Munici- 


pal ferry extend to two miles “above or 
below” the ferry along the banks of the 
river (up stream or down stream), the 


Court cannot construe the section in a differ- 
ent way merely because the construction 
of the words in their ordinary sense may, 


in some cages, lead to results which might 


As pointed out by Jervis, 
50 


seem anomalous. 


C. J.,in Ably v. Dale (2): “If the precise 
words used’ are plain and unambiguous in 
our judgment, we are bound to construe them 
in their ordinary sense, even though it do 
lead, in our view of the case, to an absurd- 
ity or manifest injustice. Words may be 
modified or varied where their import is 
doubtful or obseure. But we assume the 
functions of legislatares when we depart from 
the ordinary meaning of the precise words used 
merely because we see, or fancy we see, an 
absurdity or manifest injustice from an 
adherence to their literal meaning.” It must 
also be borne in mind that section 156 
imposes a penalty for breach of the provi- 
sions of section 155. It says: “Whoever keeps 
a ferry boat, contrary to the provisions of the 
last preceding section shall be liable to a 
fine not exceeding fifty rupees, and to a 
further fine, not exceeding ten rupees, 
for each day during which the offence is 
continued after he has been required by a 
notice in writing to desist from such 
offence.” 

It is unnecessary, however, to consider, 
in the present case, whether the hypothetical 
case put by the learned Judge would constitute 
a substantial infringement of the Statute, as 
the ghats on the Sikalbaha Canal are 
at some distance from the junction of the 
canal with the river. 

I am of opinion that the words uspd in 
the section do not mean “within a radius of 
two miles of the ferry”, ae held by the Court 
of Appeal below. 

The learned District Judge holds that one 
of the banks between which plaintiffs ply 
being within Municipal limit, they would, in 
any ease, require the permission of the 
District Magistrate and of the Commissioners. 
But the banks referred to in the last clause 
of section 155 of Act IIL of 1884 are banks 
of the same river, and the clause applies only 
to cases where one ofthe two banks of the 
same river is within and the other without 
the limits of the Municipality. 

a The learned Judge is of opinion that the 

injunction prayed for seems to be unneces- 
sary as it has not béen proved that the ferry 
farmer is at present obstructing the passage 
of their boats or levying tolls on the plaintiffs 
and should he do so, he would be liable to 


(2) 11 C. B. 378 at p. 391; 20 L. J. C. P. 233; 87 R. 
R. 697; 2 L. M. & P. 433; 15 Jur, 1012; 138 E, R. 519, 
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prosecution under the provisions of the from the limits ofa public ferry.” Two pro- 


Indian Penal Code.” But the Court of 
firat instance finds that “the evidence adduced 
by both the parties shows that many 
sampanuallas, including several of the plaint- 
iffs, wera at the instance of the Chittagong 
Municipality prosecuted for plying boats 
for hire between Kalapole and Chittagong 
town.” The Municipality, in their written 
statement, deny the right of the plaintiffs 
and state that they rightly prosecuted the 
“people including some of the plaintiffs who 
infringed the ferry laws and committed 
offences against the same and often got convic- 
tions.” 


Under the circumstances, I think an injune- 
tion should be granted. The decree of the 
Court of Appeal below is accordingly set 
aside and that of the Court of first instance 
restored with costs here andin the Court 
below. 


RICHARDSON, J.—I have no hesitation in 
accepting the meaning attributed by the 
appellants to the words “above” and 
“below” which occur in section 155 of the 
Bengal Municipal Act. These words, as 


applied to a place upon a river (the 
ferry in question is on a river), imply 
a relation up stream or down stream 


between that place taken as the starting 
point and other places on the same river; 
it is impossible to use the words intelligi- 
bly or consistently with reference to places 
on other rivers or streams or khals, whe- 
ther or not they flow into the river first 
spoken of. Ifthe words can be used at all 
in connection with a piece of water (such as 
a lake) which is not a river, they could only 
mean places above and below the same piece 
of water, though it might be more difficult 
to say what places were above and what 
were below. For the present purpose we 
need only consider river ferries. 

In Act 1 (B.C.) of 1266 relating to public 
ferries, what may be called the area of pro- 
tection was defined in the same terms as those 
used in the Bengal Municipal Act. Act I 
(B.C.) of 1866 was repealed by the Bengal 
Ferries Act [Act I (B.C.) of 1885]. Section 
16 of the latter Act-lays down that “no person 
shall, except with the sanction of the Magis- 
trate of the District, maintain‘a ferry to: or 
from any point withina distance of two miles 


visos are added. Under the first the Local 


` Government is empowered in specified cases 


to reduce or increase the two miles’ distance. 
The second enacts that “nothing hereinbefore 
contained shall prevent persons keeping 
boats to ply between two places, one of 
which is without, and one within, the said 
limits, when the distance between such 
places is not less than three miles or shall 
apply to boats which the Magistrate of the 
District expressly exempts from the opera- 
tion of this section.” 

Now, the frame of that section is entirely 
different from the frame of the corresponding 
section in the Act of 1866 and in the 
Municipal Act. In tlie first place the area: 
of protection was clearly extended. Instead 
of a distance of two miles above or below 
the protected ferry, we have a distance or 
radius of two miles from itslimits and no 
unlicensed ferry is to be maintained “to or 
from any point” within such distance. The 
stringency of the words “to and from any 
point” is qualified by the second proviso, so 
that an express rule is laid down on a question 
on which the other two Acts are silent, 
namely, to what extent the entry of a ferry 
boat into the area of protection from outside 
is to be regarded as an invasion of the 
protected ferry. The question arises in the 
present case, but before dealing with it we 
may dispose of another question which 
admits of an easy answer. 


“We were asked, on behalf of the respond- 
ent Municipality, to adopt the view of the 
District Judge that section 155 of the Bengal 
Municipal Act should be interpreted in the 
light of section 13 of the Act of 1885. The 
argument was that as the Legislature could 
not have intended by the latter section to 
enlarge the limits within which protection 
was previously afforded to public ferries, 
therefore, the language used in the Act of 
1666 and in the Municipal Act must mean 
the same thing as the language used im the 
Act of 1885. If such reasoning could he 
employed, it would seem more appropriate to 
apply it conversely and to interpret the 
Actof 1&5 in conformity with the Act of 
1866. But the limits defined in the Act of 
1885 are not identical with the limits 
defired in the earlier Act which it repealed 
and no construction can make them identical, 
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The Act of 1885, therefore, can affgrd no 
assistance in the interpretation of section 155 
of the Municipal Act. ' 

Moreover, section 4of the Act of 1885 
declares that “nothing in that Act contained 
shall apply to any ferry deemed or declared 
to be a Municipal ferry under the provisions 
of the Bengal Municipal Act, 1884.” The 
Legislature did not overlook the existence 
of Municipal ferries (which it had dealt 
with in the previous year), but expressly left 
them untouched and the law relating to them 
unaltered. The learned District Judge, in the 
Court of Appeal below, must have overlooked 
that section when he substituted the language 
used in the Act of 1885-for that used in the 
` Municipal Act. 

An elementary canon of construction 
forbids us from straining the language of the 
Muuicipal Act for the purpose of depriving 
people -like the plaintiffs of any rights to 
which they would otherwise be entitled. In 
the present case what we are asked to do is 
not merely to strain the language but to 
change it into something totally different. 
To do so would contravene all rule and 
precedent. 


We must confine ourselves, therefore, to 
the Municipal Act, on which alone the rights 
of the parties depend. That Act prohibits 
an unlicensed ferry boat from plying for 
hire within a distance of two miles above or 
below a Municipal ferry. The only question 
which remains isas to the protection, if any, 
this prohibition affords against boats entering 
the areaof protection from outside, either 
from beyond the two miles limit on the 
river or by way of a tributory or khal which 
joins the river within the two miles’ 
limit. The word ferry in the expression 
“Municipal ferry” must denote a place. It 
is the place where passengers are conveyed 
by boat from one side of a river to the other. 
A right of ferry is the right so to convey 
passengers at sucha place. A jerry boat, 
however, as the term is used, must mean any 
boat used for the purpose of carrying pas- 
sengers across the river, whether at that 
place or some other place, Riversin this 
country are often large. Itis not easy to 
give a defined limit to the term “ferry boat” 
and it is unnecessary in the present case to 
attempt a definition. The parties unite ia 
describing the appellants’ boats as ferry 


boats, Is it then an invasion of a Munici- 
pal right of ferry created by the Act for an 
unlicensed ferry boat to pick up passengers 
at some place outside the proscribed area 
of two miles above and below the ferry and 
without touching at the nearer bank to take 
them across the river to a point on the 
further bank within that area or todo the 
converse? In my opinion, so extended a 
protection was not contemplated by the Act. 
To come within the prohibition the terminus 
a guo and the terminus ad quem of the 
unlicensed boat must both be within the 
proscribed area. This is a constructicn 
which does no violence tothe language used 
and itis the most reasonable construction. 
Otherwise there would be no limit to the 
protection afforded. The prohibition would 
extend to ferry boats starting at any distance, 
however great from the Municipal ferry. It 
woaold cover a journey between two places 
both outside the proscribed area provided the 
river was crossed within, or partly within and 
partly without, that area. 

The view indicated receives support from 
the opinion expressed in Government 
uf Bengal v. Senayat Ali (1), though that 
expression of opinion was not necessary to 
the decision of the case. 

We may add that we have not to consider 
what, apart from the Act, would amount to 
an invasion ofan established right of ferry 
created and defined by the Act. Apart from 
the Act, the owner of a right of ferry might 
have rights which would be in some respects 
possibly wider and in others possibly 
narrower than those which the Act confers 
upon a Municipality. The question in such 
a case would be, what in the circumstances 
are the reasonable limits of the right enjoy- 
ed [ Hammerton v. Dysart (3) ]. 

The learned District Judge considers it 
absurd to suppose that while a Municipal 
ferry isprotected for two miles above.or 
below it, no protection is afforded against a 
ferry boat starting few yards upa khkal, It 
is possible that such a device might be 
regarded as a merely colourable evasion of 
the Act and, therefore, substantially an 
infringement of the Municipal right of ferry. 
But no such point arises here. The appel- 
lants’ ‘boats start from two places on the 


(8) (1916) A. C. 57; 85 L. J. Ch, 83. 
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Sikalbaha Khal at some distance from its 
junction with the river within the two miles 
above the Municipal ferry. They make 
continuous journeys between those places 
and their terminus on the other side of the 
river. Itis not suggested that they pick 
up passengers at the mouth of the khal and 
it is not established that the appellants’ 
conduct of this traffic isa merely colourable 
evasion of the Act. 
Lagreethat the appeal should be allowed. 
Appeal allowed. 





CALCUTTA HIGH COURT. 
Appeal FROM APPELLATE Decree No. 778 
or 1915. 

July 17, 1915. 

Present:—Mr. Justice Fletcher and 
Mr. Justice Teunon. 

KAILASH MAT ano orners—Praintirrs 

: APPELLANTS 
versus 
DWARIKA NATH MAJHI AND oraprs— 
DEFENNANTS— RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), O. 1, +, 8— 
Joinder of parties— Ghatwali land, suit by tenant of, 
against ghatwal—Secretary of State, if necessary 
party, 

In asuit by a tenant against his landlord, who is a 
ghatwal, for declaration of occupancy rights in a 
ghatwali land and for recovery of its possession, the 
Secretary of State is not a necessary party, though 
he may be a proper party and, therefore, the snit can. 
not be dismissed for the non-joinder of the Secretary 
of State. [p. 789, col. 2.] 

Semble—A ghatwal is not a mere servant of 
Government, but hasan interest in the ghatwel? land 
held by him. [p. 789, col. 1.1 h 

Appeal against the decree of the District 
Judge,' Bankura, dated the 7th January 1915, 
reversing that of the Deputy Subordinate 
Judge of that District, dated the 29th 
November 1912. 

FACTS.—The appeal arises out of a suit for 
declaration of occupancy rightsand ferrecovery 
of possession of certain lands against his ghat- 
wal landlord in which the plaintiff claimed to 
have an occupancy right. The ghatwel land- 
lord bad dispossessed the plaintiff from the 
lands in suit. The Subordinate Judge on the 
evidence gave the plaintiff a decree. On 
appeal, the District Judge dismissed the suit, 
onthe ground of the Secretary of State not 
haying been made a party to the suit. 
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Hence this second appeal by the plaintiff to 
the High Court. 

Babu Bepin Behari Ghose (with him Babu 
Lankim Chandra Mukerjee), for the Appel- 
lants.—The Secretary of State is not a 
necessary party to this suit. The plaint- 
iff has no cause of action against the 
Secretary of State, and any decision between 
him and the ghatwal will neither be binding 
upon nor affect the rights of the Govern- 
ment. The land bas been found to have 
been brought under cnitivation by the 
plaintiff’s predecessors, and it has been 
in possession of the plaintiff and his pre- 
decessors for more than 50 years. The plaint- 
iff is thus an ceeupanty rarai, and having 
been dispossessed from the lands by his 
ghatwalt landlord he has brought this suit 
against him for the recovery of possession. 
He does not claim any right or relief against 
the Government. Hence the Secretary of State 
not being a necessary party, was not 
joined in the suit as a party. 

{Frercasr, J.—The Secretary of State may 
be said to be a proper party but he is not 
a necessary party. The suit cannot fail for 
non-joinder of a proper party.) 

Yes. In a suit for adjustment of rights 
between the plaintiff, an occupancy razyat,and 
the ghatwal landlord, the Secretary of State 
is in no way concerned and is not a necessary 
party. The plaintiff is in no way bound to add 
the Secretary of State as a party to the suit. 

Babu Rishendra Nath Sarkar, for the Re- 
spondents.—The suit against the ghatwal can- 
not proceed unless the Secretary of State be 
joined as a party, because the ghatwal derives 
his right to the land by virtue of an appoint- 
ment from the Secretary of State, and a right 
of occupancy declared against the present 
ghatwal will be binding upon the succeeding 
ghatwal who may come upon the land by virtue 
of an appointment from the Government. 


JUDGMENT. i 

Fuercaer, J.—This is an appeal from the 
decision of the learned District Judge of 
Bankura, dated 7th January 1915, afterremand 
from this Court. I was one of the Judges 
responsible for the order of remand and i 
may be that the remand order „might have 
been expressed in more clear terms, so that 
the learned Judge of the lower Appellate 
Court might not have fallen into an error. 
As a matter of fact, I think, if the order be 
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read as a whole, there is no doubt—and it is 
not suggested that there is any—that there 
is ambiguity in the order of remand; and the 
only person who has fallen into a doubt as to 
the meaning of the order of remand seems to 
be the learned District Judge. What the 
order meant is this: That it was ontside 
the authority of the learned District Judge 
to send the case back to the Court of first 
instance directing the Judge there to add 
the Secretary of State as a party to the 
suit and the order of remand directed the 
learned Judge of the lower Appellate Court 
to re-hear’ the appeal without adding the 
Secretary of State asa party to the suit and 
that, when re-hearing the appeal, if the learn- 
ed Judge came to the conclusion that the 
Secretary of State was a necessary party to 
the suit, he was not precluded from dismissing 
the plaintiffs’ suit on the ground of the 
absence of a necessary party, the plaintiffs 
having expressly stated that they did not 
intend in any case to have the Secretary of 
State added as a party. - The case went back 
to the learned District Judge and it is practi- 
cally admitted on both sides that the 
learned Judge has not disposed of the 
case properly. The learned Judge has come 
“to the conclusion that the Secretary of State 
is a necessary party. That is hardly attempt- 

ed to be supported by the learned Govern- 
ment Pleader in this Court. Although he may 
be described as a proper party, there is no 
reason why this litigation should not take 
place and be determined between the two 
contending parties, whatever their rights may 
be in the absence of the Secretary of State. 
The Secretary of State will not be affected by 
that determination if he comes to resume the 
lands or if he dismisses the present ghatwal. 
Anything that may be decided between the 
present ghatwal and the plaintiffs will not 
in any way prejudice or affect the rights of 
the Secretary of State. What the rights 
of the ghatwal in the lands are, it is not 
necessary in the present case to deter- 
mine. It may be pointed out that, on the 
former occasion, when the case was before 
the learned District Judge, he came to the 
conclusion that the ghafwal was not a mere 
servant but that he had, in fact, an interest 
in the land. Sofar as the cases show, that 
seems to be in accordance with the current 
of authority as to the rights of the ghatwals 
in most of the Districts in Bengal. Of course 
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we need not say anything which would fetter 
the hands of the learned Judge. All we need 
say in this case is that, although the Secretary 
of State might have bean a proper party to 
the suit and the present defendant could not 
have objected if he had been there as a co- 
defendant, it is a very different thing to say 
that he is a necessary party and the suit 
cannct be decided in his absence. There 
is no reason, whatever the rights of the 
parties may be, why these rights should not 
be ascertained by the learned District Judge 
inthe absence of the Secretary of State. 
The decree of the learned District Judge 
must, therefore, be set aside and. the case 
must go back to him to re-hear the appeal 
on the merits. Costs of this hearing will 
abide the result of the re-hearing before the 
lower Appellate Court, 
Trunon, J.—I agree. 
Appzal allowed; Case remanded, 


MADRAS HIGH COURT. 
Secono Crviu APPEAL No. 2382 or 1913. 
August 11, 1916. 
Present:—Mr. Justice Oldfield and 

Mr. Justice Sadasiva Aiyar. e° 
BHAVANI alias RUKMANT AMMA— 
PLAINTIFE — APPELLANT 
versus 
ANANTHA KAMTHI AND OTHERS — 

Derenpants Nos. 2 to 7—RESPONDENTS. 

Contract Act (IX of 1872), ss. 124, 125—Indemnity, 
contract of—Agreement to indemnify against loss of 
possession——Breach—Damages, suit for, if lies when title 
impaired and possession not actually lost—~Measure of 
damages, 

Ina suit for damages based on a contract to 
indemnify the plaintiff against loss of possession it 
is not necessary for plaintiff to prove that possession 
has actually been lost. The sale of the property in 
auction at the instance of a decree-creditor of the 
promisor and the consequent impairment of title 
constitute a valid and sufficient cause of action. 
Where the promisee’s title is lost, he suffers nonethe. 
less because he has yet sustained no practical 
inconvenience or has not had occasion to sell the 
property aud estimate the damage sustained with 
reference to any actual diminution in the price 
obtainable. [p. 791, col. t.] 

In such a case the sums necessary to be expended 
by the plaintiff in order to cure the defect in or the 
loss of title so caused would be the measure of 
damages. [p. 79], col. 2.] ; 
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_ A right to damages on account of the future 
determination of the plaintiff’s possession by reason 
of the purchase of the property at auction sale by 
strangers will not be sustained. Nothing short of 
actual disturbance of possession will justify the 
claim. [p. 791, col. 1.] 

Puttt Narayanamurthi v, Marimuthu Pillai, 26 M. 
322; Pundi Doraisami Tevar v. Lakshmanan Chetty, 14 
M. L. J. 285, distingnished. 

Howard v. Maitland, 11 Q. B. D. 695, 53 L. J. Q. B. 
42; 48 J. P. 164, Kingdon v. Nottie, 4M. & S. 58; 16 R. 
UR. 379; 105 E. R. 785; In re Law Guarantee Trust and 
Accident Society, 83 L, J. Ch. 25, reforred to. 


Second appeal against thedecree of the 
. District Court, South Canara, in Appeal 
‘Suit No. 85 of 1912, preferred against 
that of the District Munsif, Karka], in 
Original Suit No. 531 of 1910. 


Mr, K. Ramanatha Shenat, for the Appel- 
lant. 


Messrs. B. Sitarama Rao and K. P. 
Lakshmana Rao (for Mr. K. Y. Adiga), for the 
Respondents. 


JUDGMENT. 


OromeLD, J.—The necessary facts are as 
follows:— 


Plaintiff's husband, now deceased, started 
a Kuri fund and in 1892 executed Exhibit 
R to the. members, pledging property as 
security for the amount which would he 
payable to them. On his death plaintiff 
succeaded to his estate, and her father, 
as her guardian, in 1893 took steps to 
transfer the management of the fund to 
Ist defendant by a Power-of-Attorney and 
obtained from him and his brothers an 
indemnity bond, Hxhibit B, with the plaint 
property as security for an amount not 
exceeding Rs. 2,500 against any damage 
resulting to plaintif and her property, in- 
eluding that bond, by Exhibit R. Two mem- 
bers of the fund afterwards obtained decrees 
on Exhibit R against plaintiff, Ist defendant 
being a party, and (neither decree-holder being 
a party to theother decree) both in succes- 
sion brought the property to sale, the pur- 
chasers being different individuals. Plaint- 
iff, has now sued Ist defendant and others 
representing the other execntants of Exhibit 
B to recover Rs. 2,500 by sale of the pro 
perties specified therein as security. The 
question is, whether the lower Courts were 
right in deciding that her suit was prema- 
ture, 
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The lower Appellate Court reached the 
decision, on what, notwithstanding its tenta- 
tive method cf expression, may be accepted 
as findings of fact, that plaintiff had enjoyed 
the suit property since 1898 by mortgaging - 
it with possession to P. W. No. 2, one of the 
two decree-holders above referred to has con- 
tinued to enjoy it until the date of suit by 
receiving from him the annual paymert of 
grain, for which his mortgage provides; and 
is accordingly in spite of the two Court sales 
still in possession. It has referred also to 
other circumstances such as the connection 
between plaintiff and P. W. No. 2 as indica- 
ting that the two have combined to defeat two 
auction-purchasers’ attempts to get posses- 
sion.’ But that, if true,isnot material at 
present. For the only issue is whether plaint- 
iff's reténtion of possession, however effected, 
is inconsistent with her having been damnifi- 
ed by the two Court sales, which have occur- 
red. Itis urged that the lower Appellate 
Court’s consideration of the case was defective, 
because, though the grounds, on which da- 
mages are claimed, were in no way defined or 
limited in the plaint, it regarded the continu- 
ance of plaintiff’s possession to the date of 
suit as decisive and did not deal with plaintiff’ s 
right to compensation on account of (1) the 
future determination of ker possession, which 
the Court sales would entail in the ordinary 
course, (2) the effect on her title to the pro- 
perty. These twoclaimsare differently fonnded 
and cali for separate discussion. Apart from 
that, however, the cases, Putti Narayanamurthe 
Ayyar v. Marimuthu Pilla (1) and Pundi 
Doraisamt Tever v. Lakshmanan Ohetiy (2), on 
which defendants mainly rely as showing 
that the suit is premature, are irrelevant. 
For they relate to the right of action on 
contracts to discharge a promisee’s debts, 
and there is no analogy between the event 
in which the promissor in them would become 
liable, the discharge by the promisee under 
compulsion and the grounds alleged for 
defendants’ liability in the present case. 

First as to the cause of action alleged as 
arising in respect of the future determination 
of plaintiff’s possession. There is, for all 
that appears, no doubt that the auction-pur- 
chasers may still claim delivery through 
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Court, oust P. W. No. 2 and determine plaint- 
iff’s enjoyment. Butitis not alleged that they 
have dore so or taken any step in that dires- 
tion. No Indian authority has been shown 
for the opinion that judicial recognition of a 
stranger’s right to possession or anything 
short of actual disturbance of it by him 
justifies a claim to damages; and that opinion 
was negatived in Howard v. Maitland (3), a 
decision which is in point, though the claim 
was made on a covenant for quiet enjoyment. 
Plaintiff’s claim, so far as it relates to her en- 
joyment, past or future, must be held pre- 
mature. A 

There remains her claim in respect of 
damage to her title, defendants arguing that 
she has not yet sustained any loss and that, 
subject to her retaining possession, she will 
never do so. No Indian authority has been 
referred to. But the merits of t'e case are 
clear. For two Court sales have been held 
and have not been set aside; and, though 
neither purchaser has yet obtained possession, 
there is still time for one or the other to do so. 
Plaintiffs title accordingly has been lost and 
she has suffered nonetheless because so far 
she has sustained no practical inconvenience 
and because she has not had occasion to sell the 
property and cannot yet estimate the damage 
sustained with reference toany actualdiminu- 
tion in the price obtainable. Kingdon v. 
Nottle (4) is in point, thought it was a case of 
breach of covenant for title; anditis clear 
authority since in the particular circumstances 
proof of special damage was necessary. 
Such damage was held established on the 
ground that, the title being impaired, the 
plaintiff would not be able to depose of the 
- estate. Plaintiff’s suit, therefore, so far as it 
is founded on detriment to her title, cannot be 
held premature. 

The lower Court's decisions are, therefore, 
set aside and the District Munsif is directed 
to re-admit the suit and re-hear it in the light 
of the foregoing remarks with particular 
reference to plaintiff’s right to damages on 
account of the loss of her title, Oosts to 
date in this and the lower Courts will follow 
the result and will be provided for in the 
‘decree to be passed. 

Savasiva Alvar, J.—I agree. There are, 


(3) 11 Q. B. D. 695; 53 L. J. Q. B. 42; 48 J. P. 164. 
- (1) 4M. & 8S. 53; 16 R. R. 379; 105 E. R. 755. 
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no doubt, several decisions which hold that 
before actual loss is incurred, a suit brought 
ona contract of indemnity for recovery of the 
damages which are likely to be incurred by 
the default of the guarantor would be pre- 
mature. [See Pundi Doratsami Tever v. 
Lakshmanan Chetty (2).] Especially in the 
case of an indemnity given by a principal 
debtor to a surety would this doctrine apply. 
[See Putts Narayanamurthi v. Marimuthu Pillai 
(1).] But the doctrine is qualified very 
appreciably by the rulings in several 
decisions, which hold that an action for 
specific performance of a contractto indemnify 
can be sustained before actual loss is incurred 
by the promisee [see In re Law Guarantee 
Trust and Accident Society Ltd. (5)j, and that 
an action on the covenant by the defendant to 
doa particular thing, if it isan absolute pro- 
mise, “at once gives rise to a cause of action 
in which substantial damages are recoverable 
and a pler of non-damnificatus is not main- 
tainable.” [See Ramalingathudayan y. Unna- 
malai Achi(6).] The distinction between a co- 
venant containing an absolute promise to do an 
act and a covenant merely to indemnify forthe 
loss which may be incurred on breach of the 
promise to do the act is, no doubt, sometimes a 
fine distinction but such a distinction, is in 
most cases not difficult to perceive. 


Even if the covenant in question în the 
present case (which is not the case of a 
principal debtor promising to indemnify a 
security) is only one to indemnify the 
plaintiff against the lss caused by the 
neglect of the lst defendant to fulfil his 
promise, the loss of the plaintifs legal 
title to the lands caused through the 
defendant’s said breach of his promise is 
a substantial present loss and the plaint- 
if?s suit for recovery of the damages 
incurred on account of such loss of title 
cannot, therefore, be held premature. The 
sums necessary to be expended by the 
plaintiff in order to cure the defect in or 
the loss of title so caused would be the 
measure of damages and the lower Courts 
ought to have come to a finding on that 
question before deciding the suit, The 
decisions of the lower Courts, which 


(5) 83 L. J. Oh. 25; (1913) 2 Ch. D. 604; 109 L, T, 
152; 29 T. L. R. 776. 
(6) 24 Inä. Cas. 873; 38 M. 791. 
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dismissed: the suit on a preliminary point, 
(namely, whether the suit was premature) 
ought to be sét aside and the case remanded 
to the Court of first instance for fresh 


decision’ with reference ‘to the above 
observations. Costs to be costs in the 
cause. Fresh evidence might be allowed 


on Wé question of the quantum of damages. 
Appeal allowed; Case sent back. 


CALCUTTA HIGH COURT. 
APPBAL FROM ORIGINAL Decrer No. 461 
or 1914: 
June }, 1916. 
Present; —Mr. Justice Tennon and 
'Mr. Justice Sheepshanks. 
Srimati JAGATTARINI DASI— g 
| Poaintiry NO, 2— APPELLANT 
Prersus 
PRAFULLA CHANDRA GHOSE axp 
' OTBERS— DEFENDANTS—RESPONDENTS. 
Specific Relief Act (I of 1877), s. 42—Partition, suit 
- for—Prayer for declaration only of right and not for 
possession—Dismissal of suit, legality of-—Plaint, 
amendment of—Eaecutors, suit against, as such and 
personally—Cause title, omission to designate as ewecu- 
tors in—Defect, whether fatal—LElection, order for, 
. between reliefs clatmed—Civil Procedure Code (Act Y 
of 1968), O. II, r. 5. 

A Gourt is not justified in dismissing a suit for 
partition on the ground that it contains only a 
prayer for declaration of the properties sought to 
be partitioned and none for possession. The defect 
may be allowed to be remedied by an amendment of 
the plaint. [p. 793, col. 2.] 

A suit against executors, which contains a claim 
against them personally, should not be dismissed 
merely because in the title portion of the plaint the 
„executor defendants have not been described. as 
such, when in the body of the plaint they have been 
so described. [p. 792, col. 2.] 

lfin a suit for construction of a Will and for 
administration of the estate of the testator, a claim 
.for certain ornaments, not belonging to the esiate of 
the testator but of which possession was obtained by 
the executors as such, is joined with claims for other 
properties in the hands of the executors, it is 
unnecessary to put the plaintiffs to their election 


in respect of their claim for the ornaments. [p. 794, 
col. 1.) 
Hafizaboo v. Mahomed Cassum Murad, 81 B. 105; 


8 Bom. L R. 384, referred to. 

Appeal against the decree of the Officiating 
Subordinate Judge, 2nd Court, Hooghly, dated 
the 30th July 1914. 

FACTS material to the report are briefly 
as follows, ‘as they appeared from the judg- 
ment of the Subordinate Judge, Hooghly:— 


, Will. 


Oné Rai Baroda Prosonno Shome Bahadur 
died in May 1912, leaving no other issue and 
heir than three daughters, the plaintiffs Nos. 
l and 2 and the defendant No. 8. He had 
executed a Will, dated 9th Aswin 1317 B. S.. 
appointing the eldestson and 2nd son of 
the eldest daughter, the defendant No. 8, as’ 
executor and assistant executor respectively. 
He further provided that on attaining 
majority the eldest sons of the 2nd and 
3rd daughters should also become assistant 
executors. The three daughters, the plaintiffs 
Nos. 1 and 2 and the defendant No. 8, jointly 
executed an ekrarnama, dated 27th Jaistha 
1317 2. S., in favour of their father in 
respect of certain properties mentioned in 
the schedule tothe plaint belonging to their 
mother Promodini Dassi. Some ornaments 
belonging to the said Promodini Dassi 
deceased had also come into the possession 
of the defendants Nos. 1 and 2. 


Probate of the Will of Rai Baroda Prosonno 
was taken outinthe firstinstance by th» 
two sons of the eldest daughter, the defend- 
aut No. 8, and the eldest son of the 2nd 
daughter was afterwards joined with them 
as co-executor, 


The two younger daughters of the testator 
Baroda Prosonno brought this suit. The 
defendants No. 1 to 3 were the sons of the 
eldest daughter of the testator, the defend. 
ants Nos. 4 to 7 were the sons of the plaint- 
iff No. 1, the defendant No. 8 was the eldest 


daughter of the testator, the defendants 


Nos. 9 and 10 were the sons of the plaintiff 
No. 2, the defendant No. 11 was the son of 
the defendant No. 1, and the defendant No. 12 
was the Professor of a Sanskrit College for - 
which certain provisions were made in the 
The plaintiffs’ prayers in the present 
suit substantially were for (1) a construction 
of the Will; (2) a preparation of a scheme for 
administration of the properties disposed of 
by the Will; (3) cancellation of the ekrarnama 
executed by them in favour of their father 
after a declaration that it was fraudulent and 
invalid; (4) a partition between them and 
the defendant No. 8 (a) of the residue of the 
properties of their father not disposed of by 
the Will, (b) of the properties mentioned in 
the aforesaid ekrarnama and (c) of the orna. 
ments mentioned inthe schedule gha of the 
plaint; these ornaments and the properties 
mentioned in the ekrarnama being the proa 
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perties of their mother over which their 
father had no disposing power. 

The lower Court dismissed the suit, on the 
grounds that by reason of the provisions of 
section 42 of the Specific Relief Act the suit 
was not maintainable, and thatin the title 
portion of the plaint the executor-defendants 
were not described as such. 

Hence this appeal by the plaintiffs. 


Babus Dwarka Nath Chakravarty and 
Karunamoy Ghose, for the Appellants. 

Dr. Dwarka Nath Mitter and Babus Satcowri 
Patt Roy, Mohini Nath Bose and Shib 
Chandra Palit, for the Respondents. 


JUDGMENT.—In this case it appears 
thatone Rai Baroda Prosonno Shome Baha- 
dur died on the 7th of May 1912. Hehad 
executed a Will dated 9th Aswin 1317== 
26th September 1910, appointing the eldest 
son and the 2nd son of his eldest daughter 
Ushabati executor and assistant executor 
respectively. He further provided that on 
their attaining majority the eldest sons of 
his 2nd and 3rd daughters should also 
become assistant executors. 


Probate of this Will was taken out in the 
| first instance by the two sons of Ushabati, 

and the eldest son of the 2nd daughter bas 
since been joined with them as a co-executor. 

On the 24th of September 1912, the two 
younger daughters brought the present suit 
substantially for the construction of the Will, 
and for the administration of the estate. 
They also prayed for the partition of certain 
specified landed properties. The contesting 
defendants are the eldest daughter Ushabati 
and her two sons, Prafulla Ghose and Hem 
Chandra, the executor and assistant executor 
first named in the Will. 

After the framing of 
disposal of a number of interlocutory applica- 
tions and the examination of a number of 
witnesses on commission, the taking of 
evidence in Court began on thellth and 
closed on the 17th of June 1914. 


On the 80th of June the learned Sub- 
ordinate Judge delivered judgment dismissing 
the suit on two specific grounds, viz., (1) that 
by reason of the provisions of section 42 of 
the Specific Relief Act the suit is not main- 
tainable, and (2) that in the title portion of 
the plaint the exeentor-defendants have not 
been deseribed as such. 


issues, and the 


We are of opinion that on neither ground 
can the dismissal of the suit be supported. 
On the Ist ground it is stated that while 
there is a prayer for a declaration of title in 
respect of the properties sought to be partition- 
ed, there is no prayer for possession. But we 
are of opinion that such a prayer is to be found 
in paragraph 16, sub-clause (5), of the plaint 
and if anything more specific was required, 
then the amendments sought to be made by 
the plaintiffs in their applications of 7th July 
1913, “paragraph & (ka)”, and ofthe 19th July 
and of the 2nd November of the same year 
should not have been disallowed. Apart 
from this itis to be observed that even if we 
had agreed with the Subordinate Judge in 
his view of tbe plaint, we still could not 
have held him justified in dismissing the 
whole suit. 

The 2nd ground is even less defensible. 
That defendants Nos. 1, 2 and 4 are executors 
to the Will in question is clearly stated in the 
2nd paragraph of the plaint. Order IT, rule 
5 of the Code of Civil Procedure, permits in 
certain circumstances the joining of claims 
against executors with claims against them 
personally and the difficulty which the Sub. 
ordinate Judge apprehends in the drawing 
up of the decree in accordance with the 
findings of the Court appears to us to be 
imaginary. i 

We have been urged by the respondents 
to afirm the decision under appeal on the 
ground that section 167 of Act X of 1865 is 
a bar to the suit. But this isa question 
that has not been considered by the Sub- 
ordinate Judge and in the absence of any 
tindings of fact, we are unable to determine to 
what extent andin what manner the provi- 
sions of section 167 and the following sections 
of Act X of 1865 will affect the suit and 
the action to be taken by the plaintiffs. 


We have next been asked by the appellant 
to set aside the order of the Subordinate 
Judge dated the 17th July, in so far as it 
puts the plaintiffs to their election in respect 
of their claim for certain ornaments and in 
respect of the other properties, the subject- 
matter of the suit. The plaintiffs protested 
against the order but finally on the 21st 
July in compliance therewith elected to 
withdraw the claim for ornaments. It 
appears to be thecase of both parties that 
these ornaments belonged to the estate not 
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of the deceased testator, but of his wife 
Promodini. Bat it was also the case of the 
plaintiffs that it was as executors to the 
estate of the husband that they succeeded in 
obtaining possession of the ornaments in 
question. That being so, on the authority of 
the case of Hafizaboo v. Mahomed Cassum 
Murad (1), we hold -that it was unnecessary 
to put the plaintiffs to their election 
in respect of that claim. We, there- 
fore, set aside that part of the order and 
direct that the prayer for ornaments be 
reinstated in the plaint. 

We need only say further that in our 
judgment it is lamentable that suits on 
which there has been much expenditure of 
public and private time and much expendi- 
ture of money, or indeed any suits should be 
thrown out on such insufficient grounds. 

We decree the appeal and remand the suit 
to the Subordinate Judge {to be tried out on 
all the issues and determined in accordance 
with law. Costs will abide the result. 


- Appeal allowed; Case remanded, 
(1) 81 B. 105; S$ Bom. L, R. 384. 


BOMBAY HIGH COURT. 

First Crviu Arrear No. 29 or 1915. 

July 25, 1916. 

Present: —Mv. Justice Batchelor and 

5 Mr. Justice Shah. 
TANGYA FALA—PLAINTIER——ÅPPELLANT 
| versus 
TRIMBAK DAGA AND ANOTHER— 


Deven DANTS—ReEspPon DENTS. 

Contract Act (IX of 1872), s, 70—Compensation, 
liability for, by person enjoying benefit of non-gratuitous 
uct—Act done without knowledge of person benefited— 
Mortgage—Payment of mortgage amount by stranger 
—Subrogation—Transfer of Property Act (1V of 1882), 
8, 95. 

The question which Courts have to decide under 
section 70 of the Contract Aot is almost entirely, 
if not entirely, a question of fact. [p. 796, col. 1. 

No right to compensation under the section arises 
when there was no intention to benefit the person 
who is alleged to have enjoyed the benefit of the 
non-gratuitous act and when the act was done 
without the consentor knowledge of such person. 
[p. 795, col. 2.] 

Suchand Ghosal v. Balaram Mardan, (Mohendra 
Ghoshal v. Bhuban Mardana), 6 Ind. Cas. 810; 88 C. 1; 
140. W. N. 945; 12 O. L- J. 566, referred to. 

The equitable doctrine of the subrogation of a 
mortgage in English Law, thoagh not in terms 
contained in the Transfer of Property Act, is not 
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. from time to time. 
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eS a with any provision of that Act. [p. 796, 
col, 2, ` 

The doctrine, whichis applicable to India, is that 
if a stranger pays off a mortgage on an estate, he 
presumably does not intend to discharge that mort- 
gage but to keep it alive for his. own benefit. The 
mortgagor’s consent to the payment is not necessary 
to entitle the person paying to be subrogated to the 
position of the mortgagee, for the mortgagor's 
position isin no wise substantially alterod, except 
that, instead of owing money to one creditor, he 
owes it to another. I 796, col. 2.] 

Butler v. Rice, (1910) 2 Ch. 277; 103 L. |. 94; 79 L. 
J. Ch. 652; Gokaldas Gopaldas v. Puranmal. Prensukh- 
das, ILI. A. 126; 10 ©. 10385; 4 Sar P. ©. J. 643, 
referred to. s 
- One A obtained a mortgage-decree against ihe lst 
defendant and, in execution, applied for sale of the 
hypotheca, The 2nd defendant, wha held a simple 
money-decree against lst defendant, meantime 
brought the property to sale in execution of his 
decree and purchased it himself. About two years 
afterwards, the property was again put up for sale 
by the Collector at the instance of the mortgagee. 
The Ist defendant borrowed Rs. 2,463 from plaintiff, 
paid off the mortgage amount and averted the sale, 
He then executed a sale-deed of the property to the 
plaintiff for the cousideration already advanced, plus 
Rs. 1,500 which he had received from the plaintif: 
The plaintiff, who was already 
in possession under a ten years’ lease from Ist 
defendant, was ejected by 2nd defendant in a suit 
filed by him for recovery of possession. Plaintiff 
brought the present suit for recovery of Rs. 4,000, 
the consideration for the sale-deed, from Ist defend- 
ant and prayed that Bs. 2.463 thereof, which was 
applied in discharge of the mortgage, be recovered 
from 2nd defendant personally and by sale of the 
mortgaged land. The Subordinate Judge decreed 
all but a small portion of the claim against the Ist 
defendant and dismissed the claim against the 
second, holding that the Ist defendant had no 
saleable interest in the land when he conveyed it 
to the plaintiff. On appeal tothe High Court, it 
was urged for the plaintiff that the second defendant 
was liable under section 70 of the Contract Act, or 
in the alternative, by virtue of plaintifs being 
subrogated to the rights of the original mortgagee: 

Held, (1) that plaintiff was not entitled to com- 


- pensation under section 70 of the Contract Act as the 


payment was not made by him to benefit 2nd defend- 
ant, nor with his knowledge or consent; [p. 795, 
col, 2.) 

(2) that plaintiff stood in the mortgagee’s shoes and 
was entitled to enforce the claim for sale of the pro- 


perty for tho amount of the mortgage. [p. 797, 
col. 1. 
Per Batchelor, J—The plaintiff, in making 


the payment behind the back of the 2nd defendant, 
was depriving the 2nd defendant of an option which 
the law allowed him to exercise. For, to tho 2nd 
defendant it was open either to pay off the mortgage 
or to stand by and let the property be sold. When 
therefore, the plaintiff, without reference to the 2nd 
defendant, intruded himself in drder to make the 
payment without the 2nd defendant's knowledge it 
cannot be said that such payment was made for the 
2nd defendant, [p. 796, col, 1.] ~ 
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Per Shah, J.- The mortgage-decree was against lsb 
defendant and was being executed against him at 
the time. He was, therefore, clearly interested in 
satisfying the decretal claim. He could keep the 
charge on the mortgaged property alive in his favour 
by satisfying the. mortgage claim, if it was to his 
interest to do so, and the plaintiff could claim the 
same benefit in virtue of his having paid the whole 
amount due under the mortgage-decree to the mort- 
gagee at the instance of defendant No. 1. “[p. 797, 
cols. 1 & 2.] i 


First appeal from the decision of the first 
class Subordinate Judge, Dhulia, in Civil 
Suit No. 302 of 1912, 

Mr. G. S. Rao, for the Appellant. 

Mr. M. V. Bhat, for Respondent No. 2. 


JUDGMENT. 


BATCHELOR, J.—In 1893, the property in 
suit and certain other properties were mort- 
gaged by their owner Daga Lahnu to 
one Atmaram to secure a sum of Rs. 2,250. 
In 1904, the mortgagee, Atmaram, brought a 
suit on his mortgage and obtained a decree 
for payment of Rs. 2,247 and costs within 
six months, or in default, the sale of the 
property. On the 12th June 1905, Atmaram 
as decree-bolder presented an ‘application 
for sale of the mortgaged property. This 
application was transferred for execution to 
the Collector. On the 27th June 1905, the 
present second defendant, in execution of 
a money-decree which he bad obtained against 
Daga, brought the property to sale and 
purchased it himself. On the 13th April 
1907, in execution of Atmaram’s decree on 
the mortgage, the Collector put the property 
to sale, Thereupon, Daga Lahnu, who was 
the first defendant in the suit, borrowed a 
sum of Rs. 2,463 from the plaintiff in order 
‘to pay off Atmaram’s decretal amount, and, 
with the money so borrowed from the plaint- 
iff, Atmaram’s decree was, in fact, satisfied 
and the threatened sale was averted. On the 
17th December 1907, Daga executed a sale- 
deed in the plaintiff’s favour in regard to the 
property nowin suil, namely, a moiety of 
Survey No. 172. The total consideration 
of the sale-deed is Rs. 4,000, made up of 
Rs. 2,463 advanced in April 1907 by the 
plaintiff together with other sums lent to 
Daga personally. In 1905, the plaintiff 
went into possession of the lands on a ten 
years’ lease from Daga, but in 1908 he was 
ejected from possession on a suit filed by the 
second defendant for the recovery of posses- 
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sion, Thereafter the plaintiff brought the 
present suit in which he claimed to recover 
Rs, 4,009, the consideration of the sale-deed, 
from the first defendant, while as against 
the second defendant the claim was that 
since Atmaram's mortgage had been paid 
off with the plaintifi’s moneys, the plaintiff 
should be decreed to stand in the shoes of the 
mortgagee, Atmaram, with the result, that his 
advance of Rs. 2,463 should be recover- 


able by the sale of the mortgaged 
land in the hands of the second 
defendant, There was also a prayer that 


the sum should be decreed from the second 
defendant personally. The learned Judge 
of the lower Court has given the plaintiff 
a decree for Rs. 3,113 against the first defend- 
ant only, and the claim against the second 
defendant has been rejected. 

In this appeal Mr. Rao, on behalf of the 
plaintiff-appellant, raises two contentions, the 
first being that, under section 70 of the 
Indian Contract Act, defendant No, 2 is 
personally liable to repay to the plaintiff 
Rs. 2,463 advanced by the plaintiff to the 
first defendant. Section 70 of the Indian 
Contract Act makes provision for the som- 
pensation to be paid by a person enjoying 
the benefit of a ron-gratuitous act, but for 
the operation of the section certain conditions 
are prescribed. They are that the thing,done 
shall be lawfully done, that the intention 
shall not have been to do gratuitously, and 
that the other person shall enjoy the benefit. 
I will assume in the plaintiffs favour that 
these three conditions are, in the present 
case, satisfied. There remains the condition 
expressed in the first words of the section, 
which are “where a person lawfully does 
anything for another person.” The plain- 
tiff’s case here is that the payment of 
Atmaram’s mortgage was the thing done 
by him for the second defendant. I am of 
opinion, however, that that claim is not 
substantiated. There is no doubt about the 
facts, which are that the payment was made 
not only without the consent, but without the 
knowledge, of the second defendant. On the 
evidence on the record I am of opinion that 
the object of the payment was to benefit the 
plaintiff himself, Moreover, while it does not 
appear that the second defendant would not 
have paid off the mortgage himself if the mat- ` 
ter had. been brought to his attention, it does 
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appear that the plaintiff, in making the payment 
behind the back of the second defendant, was 
depriving the second defendant of an option 
which thelaw allowed him to exercise. For 
to the second defendant it was open either to 
pay off the mortgage or to stand by and lei 
the property be sold. When, therefore, the 
plaintiff, without reference to the second 
defendant, intruded himself in order to make 
the payment without the second defendant’s 
knowledge, I am of opinion that it cannot be 
said that such payment was made for the 
second defendant. Thatis the view of the 
learned Judge of the lower Court. As was 
observed by Sir Lawrence Jenkins in Suchand 
Ghosal v. Balaram Mardana (Mohendra Ghoshal 
v. Bhuban Mardana) (1), the question 
which the Courts have to decide under sec- 
tion 70 of the Indian Contract Act is 
almost entirely, if not entirely, a 
question of fact. I may add that the case 
before us ison its facts readily distin- 
guishable from Suchand’s case (1), inasmuch 
as there the person who paid the money had 
an incontestable tenani’s right and the pay- 
ment was made for the benefit both of him- 
self and of the other tenants who were liable 
under the decrees and had no alternative but 
to pay the decretal debts. Iagree with the 
learned Trial Judge that upon the facts of 
this case-the plaintiff’s claim to compensation 
under section 70 of the Indian Contract Act 
is not established. 


There remains Mr, Rao’s second contention, 
which is based upon the equitable doctrine 
allowing a stranger who pays off a subsisting 
mortgage to be subrogated to the position of 
the mortgagee. The facts, here again, are 
not in dispute. .The mortgage of Atmaram 
was paid off with the help of the plaintiff’s 
moneys by the first defendant, and it cannot, 
in my opinion, be doubted that the first de- 
fendant had an interest in paying off that 
mortgage. Therefore, if the doctrine is made 
out, the first defendant could claim to stand 
in the mortgagee’s shoes, and if that be so, 
the same position would be occupied by the 
plaintiff, who claims through the first defend- 
ant and whose moneys were advanced to the 
first defendant precisely in order that 
Atmaram’s mortgage should be discharged. 

That the legal doctrine, for which Mr. Rao 


(1) 6 Ind. Cas, 810; 38 C. 1; 1460. W. N. 945; 190, 
L. J, 566. 
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contends, is established is illustrated, I think, 
by Mr. Justice Warrington’s decision in 
Butler v. Rice (2). There is no cbjection to 
our reference to this English decision for the 
purpose of verifying a doctrine which, though 
not in terms contained in the Transfer of 
Property Act, is not inconsistent with any 
provision of that Act. Indeed section 95 of 
the Act suggests that the doctrine was at 
least in part formally accepted by the Indian 
Legislature. Reference may also be made 
upon this point to the decision of their Lord- 
ships of the Judicial Committee in Gokaldas 
Gopaldas v. Puranmal Premsukhdas (8). Now 
Butler v. Rice (2) was acase where the plaintiff 
Butler upon an agreement to receive a mort- 
gage for £ 300 advanced a sum cf money to 
Rice in order that Rice might pay off certain 
mortgages of property belonging to Mrs. 
Rice. The money was, accordingly, paid and 
the mortgages were released, but all this 
was done without the knowledge of the 
mortgagor Mrs, Rice. It was contended in 
argument that mortgages in these cases are 
only kept alive where the charge is 
paid off at the express or implied 
request of the mortgagor. That argument, 
however, was rejected by Mr. Justice 
Warrington, who observed that the statement 
of claim, or as we should say the plaint, 
proceeded on the well-known equitable doctrine 
that if a stranger pays offa mortgage on an 
estate, he presumably does not intend to 
discharge that mortgage but to keep it alive 
for his own benefit. I pause to observe that in 
our own case we have not only that presump- 
tion, but the sworn testimony of the plaintiff 
that such was, in fact, his intention. As to 
the argument that Mrs. Rice’s knowledge 
was essential, the learned Judge observed 
that her concurrence was immaterial inas- 
much as her position was not affected, for 
the only alteration in her position was that 
instead of owing the money to one creditor, 
she owed it to another, and in the first 
words of the judgment, in language which is 
perfectly apt to our present case, the learned 
Judge said that the question he had to de- 
termine was whether the mortgagor was 
entitled to hold the property discharged from. 
the debt of £ 450, not one penny of which 


(2) (1910) 2 Ch. 277; 103 L. T. 94: 79 L. J. Oh. 652, 
(3) 11 I, A. 126; 10 C. 1085; 4 Sar. P. C. J, 543, 
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she had paid off herself, or whether the 
person who paid it was entitled to treat the 
charge as still on foot in his favour. As the 
learned Judge answered that question against 
the mortgagor, so we must answer in the 
present case, where the similar question is 
whether the second defendant is entitled to 
hold this land free of an incumbrance of 
Rs, 2,463, not one rupee of which he 
has ever ‘paid himself but every rupee 
of which has come from the pockets of the 
plaintiff. I may add that the plaintiff’s posi- 
tion is, if there be any difference, somewhat 
stronger than was Butler's position, for 
while Butler “was a mere stranger, the 
plaintiff is claiming throngh a person with 
a clear interest in releasing the mortgage. 
On these grounds I am of opinion that 
Mr. Raos second contention must be 
conceded and that the land in possession 
`- of the second defendant must be held 

chargeable with the sum of Rs, 2,463. 


In my opinion, therefore, we should 
reverse the lower Courts decree and 
_ substitute for it a decree allowing the 


plaintiff the sum of Rs. 2,463 to be recovered 
with interest at 6 per cent. from the date 
of suit to the date of payment by the sale 
of one-half of Survey No. 172. Any 
deficiency between this sum and the total 
of Rs. 3,113 should be recovered from 
the first defendant, being made'payable in 
annual instalments of Rs, S00 until complete 
satisfaction, the first such instalment to 
be due three months after the amcunt of 
the deficiency has been ‘ascertained. The 
plaintiff must have his costs here and in 
the Court below. Tho sum, if not paid 
by the second defendant within six months, 
may be recovered by sale of the prcperty. 
Saau, J.—I agree, I desire to add a 
‘word with reference to Mr. Bhat’s argument 
that neither’ the plaintiff nor defendant 
No. 1 was interested in satisfying the 
mortgage claim of Atmaram at the time, 
when the sum of Rs. 2,463 was paid by 
the plaintiff. It is clear that, in spite 
of the previous purchase by defendant 
No. 2 at a Court-sale of the two survey 
numbers, the equity of redemption in the 


other property mortgaged tc Atmaram 
was vested in defendant No. 1 at the 
time. The mortgage-decree in favour of 


-Atmaram was against him and was being 


$ ? 


executed against him at tbe time. He 
was, therefore, clearly interested in satisfying 
Atmarm’'s decretal claim. He could’ keep 
the charge on the mortgaged property 
alive in his favour by satisfying the 
mortgage claim, if it was to his interest 
to do so; and the plaintiff could claim the 
same benefit in virtue of his having paid 
the whole amount due under the mortgage- 
decree to Atmaram at the instance of 
defendant No. 1. 
< Appeal allowed, 


CALCUTTA HIGH COURT. 

Roure Nisi No. 504 or 1916. 

July 14, 1916, 

—Mr. J ustica Fletcher and 
Mr. Justice Teunon. 

BAGALA SUNDARI DEBI— PLAINTIFF — 

. PETITIONER 
verses 
PROSANNA NATH MOOKERJER— 
DEFESDANT— OPPOSITE Parry. 

Court-fee—Declaration, suit for, that certain ex parte 
decree is invalid. 

In order to determine the amount of the Court-fee 
payable in a suit the Court has to look at and 
see in each particular case what is the natyre of 
the relief claimed and, for that purpose, ib must 
look at the allegations that are contained in the 
plaint. [p 798, col. 2.) 

The Court- foe payable in a suit for a declaration 
that a certain ew parte decree, declaring that certain 
alienations were not valid, is, not binding on the 
plaintiff, is Rs. 10, aud not an ad valorem Court- 
fee on the amount of the decree sought to be doclar ed 
invalid. [p. 799, col. 1.] 

Zinnatunnessa Khatun v. Govindra NathMukerjee, 30 
C. 788, followed. 

Rule against the order of the Sub-Judge, 
Qnd Court, Burdwan, in Declaratory Suit 
No. 62 of 1915. 

FACTS material to the report will appear, 
from the following order of the Subordinate 
Judge: — 

“This isa suit for a declaration that the 
ex parte decree’ obtained by the defendant 
against plaintiff is fraudulent, inoperative 
and not binding upon the plaintiff as well as 
for setting aside that decree. The plaintiff 
paid a Court-fee of Rs. 10 only. 

~The defendant contended inter alia that 
the. Court-fee paid is insufficient. 


Presenti- 
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In my opinion the defendant’s objection 
must prevail. The prayer for setting aside 
the ew parte decree is a prayer for a conse- 
quential relief. That being so, upon the 
authority of the decision in the case of 
Thakur Prosad v. Punkal Singh (1) I am of: 
opinion that the suit should be valued at the 
amount for which the decree sought tô be-set 
aside was obtained. The amount of the decree 
is Rs. 21,500.” The plaintiff is, therefore, to 
pay ad valorem fee on that amount, viz, 
Rs, 815 minus Rs. 10 already paid i.e., 
Rs, 805 within a fortnight. In default this 
plaint will be rejected.” 

The plaintiff then moved the High Court 
and obtained this Rule upon the opposite 
party, the defendant in the suit. z 

Babu Baidyanath Datta (with bim 
Babu: Bhupendra Kumar Ghose), for’ the 


Opposite Party.—My points are two:— 
(1) The order is not revisable under 
section 115, Civil Procedure Code, 


and. (2) ad valorem COourt-fee should be 
paid on the plaint, as held by this Court, inas- 
much as there was a prayer for setting aside 
the previous decree, which was consequential 
relief, Besides the decree contained an 
order for an injunction. Cites Harthar 
Prasad Singh v. Shyam Lal Singh (2), Ganesh 
Bhagat v. Sarada Prasad Mukerjee (3), Musam- 
mut Deokalé Koer v. Babu Kedar Nath (4), 
Thakur Prosad v, Punkal Singh (1) and Gour 
Mohun Gouli v. Dinonath Karmokar (5). 

{Foercaer, J.—We have ample power for 
revision under section 15 of the Charter 
Act. ] : 

Babu D. N. Bagchi, -for the Petitioner.— 
Your Lordships have ample power under the 
Charter Act at any rate, if not also under” 
section 115 of the Civil Procedure Code to 
revise the order. and this Hon’ble Court has 
revised such interlocutory orders on the 
question of Court-fee, Cites Collector of 
Maldah v. Nirode Kamini Debya (6) and 

` Ramrup Das v. Mohunt Sujaram Das (7). 

As regards the second objection, a prayer 
for setting aside a decree is not necessarily a 
prayer for consequential relief. In Thakur 
Prosad v. Punkal Singh (1), relied upon by 
_ (1) SC. L. J. 485. 

D 21 Ind. Cas, 404; 40 C. 615.” 

3) 30 Ind. Cas. 111; 42 CO. 370; 19 0. W. N. 895. 

= 15 Ind. Cas. 427: 16 C. W. N. 838; 39 C. 704. 

(5) 25 O. 49; 2 C..W. N. 76. 


(6) 15 Ind. Cas. 621; 17 O. W. N. 21. 
(7) 7 (nd, Cas. 92; 14 C. W, N. 982, 12 C. L. J. 241, 


the opposite party añd the Court below, the 


‘original decree was a decree fora certain 


amount of money and in all the other 
cases cited the original decrees were decrees 
for specific amounts, whereas in the present 
case the original decree itself was a purely 
declaratory decree and the injunction granted 


- was a mere surplusage not called for at all 


after the declaration. In the present’ suit, 
the prayer is for adeclaration thatthe original 
declaratory decree is null and void on the 
ground of fraud, and further for setting 
aside the decree as inoperative and not bind- 
ing upon the plaintiff. These are prayers 
for no consequential relief. Cites Shrımant 
Sagajirao Khanderav Naik Nimbalkar v. 
Smiths (8) followed in Zinnatunnesa Khatun 
v. Govindra Nath Mukerjee (9). 
JUDGMENT.—Thisis a Rule obtained by 
the petitioner, the plaintiff in a suit pending 
before the Subordinate Judge of the second 
Court at Burdwan; calling on the opposite 
party, the defendantin that suit, to show cause 
why the order complained of should not be 
set aside. The order complained of is the 
order of the learned Subordinate Judge as 
to the amount of the Court-fee to be paid 
on the plaint in the suit instituted. Many 
cases have been cited on the section cf the 
Court Fees Act dealing with the point; but 
they are not uniform, It may be, as the 
learned Vakil who appears for the defendant 
says, that it is difficult to reconcile them. But’ 
after all, the Court has got to look at and see 
in each particular case what is the nature of 
the relief claimed and, for that purpose, it 
must look at the allegations that are sontain- ` 
ed in the plaint. Now, whatdo we find in 
this case? The plaintiff asks for a declara- 
tion thata certain decree is invalid. What 
is the nature of the decree that she asks to 
be declared invalid? The decree is purely a 
declaratory decree, It was an ew parte decree 
declaring that certain alienations were not 
valid, and all that the plaintiff asks in this 
suit is for a declaration that the declara- 
tion made in the former suit is not 
valid or binding on her. ‘The decree 
in the former suit apparently contains no 
mandatory words and is not, as they say in this 
country, fit for execution. There is nothing 
in the former decree that can be-executed; 


(8) 20 B. 736. 
(9) 80 0, 788. 
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there simply remains a declaration gf the 
Court as to the right of the parties. In 
this suit, all that the plaintiff asks is that 
the declaration in the former suit be declared 
not to be binding on her. She does not want 
any mandatory order as a consequence of that 
declaration, because the former decree contains 
in itself no mandatory words. Moreover, 
although the cases are difficult to reconcile, 
this case is clearly covered by the decision of 


this Court in Zinnatunnessa Khatun v. 
Govindra Nath Mukerjee (9). It may be 


that some later decisions are not easy to 
reconcile with that decision; but that decision 
has never been overruled, That decision, 


being a decision of this Court and 
the earliest on the point, is binding 
on us; and, as it is not distinguish- 


able from the present case, we must follow 
it rather than the later authorities, if they 
do in fact ecver this case, which we are not 
satisfied that they do, because, in the sub- 
sequent cases, consequential relief was sought 
for. In this case, no consequential relief 
was sought and we must follow the decision 
in Zinnatunnessa Khatun v. Govindra Nath 
Mukerji (9). 

Inthe result, the present Rule must be 
made absolute. The order complained 
against is accordingly set aside and the 
Subordinate Judge is directed to admit the 
plaint on a Court-fee of Rs. 10. . The 
defendant must pay to the plaintiff her costs 
in this Rule. We assess the hearing-fee at 
two gold mohurs. 

Rule made absolute. 


. 





OUDH JUDICIAL COMMISSIONER'S 
_  _ COURT. 

Rexrt Arpgat No. 50 or 1915. 
February 2, 1916. 
Present:— Mr. Lindsay, J. O. 

RAM KARAN— Deraxpant—APPELLANT 
versus 
ACHAL SINGH AND ANOTHER— PL,ATNTIFFS— 

. RESPONDENTS. 

Movtyage—Redemption~-Civil Procedure Code (Act 
F of 1808), O. XXXIV, rr.7,8—Payment of money— 
Possersion---Oudh Rent Act (XXII of 1886), s. 108 (15) 
Suit for profits accrued between date of deposit of 
mortgage-money and delivery of possession, maintain- 
ability of. 

Where certain co-sharers, who had mortgaged with 
possession their share of the property tu a lambar- 
dar, got back its possession by virtue of a redemp- 
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tion decree and then sued the lambardar in the 
Rent Court for their share of the profits, which 
arose out of the collections of rents made by the 
lambardar during the period intervening between 
the dates of the deposit of money mentioned in the 
preliminary decree and the delivery of possession as 
directed by tho final decree, and aboat which there 
had been no accounting in the redemption suit: 

Held, that the co-sharers were entitled to the 
profits claimed by them, inasmuch as their right to 
the profits acerued from the date on which they 
deposited the money for redemption in Court, and 
not from the date on which they obtained possession 
of the mortgaged share. ip, 800, cols. 1.7 

Appeal against the order of the District 
Judge, Lucknow, dated the 16th September 
1915, modify ng that of the Assistant Col- 
lector, Unao, dated the 15th July 1915. 

Babu Girja Saran Lal holding brief cf 
Babu Puttoo Lal, for the Appellant, 

Babu Hargovind Das, for the Respondent. 

JUDGMENT.—This is an appeal which 
has arisen out of a suit brought to recover 
profits for the years 15 9 Fasli to 1321 Fasli, 
The appellant in this Court is the defend- 
ant Ram Karan, and the point whieh is 
raised here on his behalf is that the plaint- 
iffs were not entitled to recover profits 
for the kharif kist of the year 1319 Fasli. 
Jn order to understand this plea it is neces- 
sary to state that up till the month of 
Mareh 1911 Ram Karan, the appellant, 
was the mortgagee of the plaintiffs’ share 
in this village. In March 19.1 a preliminary 
decree for redemption was passed and the 
money payable by the plaintiffs in that suit 
was to be deposited in or before the month 
of September. As a matter of fact 
the money was paid into Court in August 
1911. It is true that proceedings under 
Order XXXIV, rule S, were not taken till 
a later date and that actual possession over 
the share was not delivered to the plaintiffs 
until a date in November, which fell after 
the date when the profits for the kharif kist 
became payable under the rules made by the 
Board of Revenue. Relying on this latter 
circumstance, the defendant-appellant pleaded 
that the plaintiffs were not entitled to 
have any profits for the kharif kist of 1319 
Fasli. it is admitted here by Mr. Girja 
Saran Lal who is supporting the appeal on 
behalf of the appellant, that there was no 
accounting for kharif profits on the redemp- 
tion suit in which the preliminary decree was 
passed in the month of March 1911. It 
follows, therefore, that what the defendant is 
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asking here is that, not having given any 
account for the kharif profits for the year 
1319 in the redemption suit, he should also 
be allowed to refuse to account for them in 
the present suit which was brought in the 
Rent Court. Prima facie this would be most 
unjust to the plaintiffs. I agree with the 
view which is taken by the Court below, 
namely, that the plaintiffs’ right to these 
profits accrued from the date upon which they 
deposited the money for redemption into 
Court. Under Order XXXIV, rale 7, the 
preliminary decree, which admittedly is a de- 
claratory decree, lays down thata plaintiff ina 
redemption suit isentitled to possession as soon 
as he has deposited the money. It is clear 
to me, therefore, that the plaintiffs’ title to 
the profits in the present case arose from the 
date on which the mortgage-money was put 
into Court. This is the only point which is 
raised in the appeal on behalf of the defend- 
ant-appellant and it must be determined 
against him. The appeal fails and is dis- 
missed with costs. 

Cross-objections have been filed by the 
plaintiffs. These relate to two points. The 
first point taken is that the learned District 
Judge was wrong in holding them liable to 
pay haqq lambardari. It is admitted that the 
defendant-appellant is the lambardar of 
the village. The law, as laid down in the 
LandeRevenne Act, 1901, is that the lambar- 
dar is entitled to haqqa lumbardar?, not exceeding 
5 percent., on the revenue subject to such 
rules ‘as the Board of Revenue may make 
in this behalf. The case which was put 
_ up on behalf of the plaintifs was that there 

was an arrangement in 


agreement or 
this village by which haqq lambardari 
was not paid. I have been referred in 


this connection to an order passed by an 
Assistant Commissioner in the year 1884 
in the course of some partition proceed- 
ings relating tọ this village. It seems that 
there was some difficulty about making a 
satisfactory partition, but in the end the 
Assistant Commissioner recommended that 
two mahals should be made and that the 
paitidars should not pay haqq lambardarz, 
the ordinary procedure being that the 
patiidars were to pay their land revenue direct 
to Government and not through the lambar- 
dar. There is nothing on the record to 
show whether this arrangement, which was 
proposed by the Assistant Commissioner and 
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e. 
which it appears was submitted for sanction 
to thee Deputy Commissioner, was ever, as a 
matter of fact, sanctioned. The next docu- 
ment to which 1 have been referred is an 
extract from the dastur dehi prepared at the 
time of the last revision of settlement. In 
this, if is said, that although haqg lambardart 
is to be at the rate of 5 per cent. no such 
dues are being paid for the time being. 
There is also another entry in thi: docu- 
ment which shows that the land revenue 
is paid through the lambardar. It has been 
pointed out that under the rules framed by 
the Board of Revenue in connection with the 
payment of haqq lambardari, it is recognized 
that the co-sharers in the village may agree 
among themselves not to pay it and that 
where such an agreement is made, the rule 
which entitles the lambardar to this re- 
muneration does not operate. I am not at 
all satisfied that in the present case it can 
be held that there is any agreement which 
ousts the operation of the ordinary rule of 
Jaw which is laid down in section 144 of 
the Land Revenue Act. It seems clear that 
the lambardar does pay revenue; that is 
stated in the dastur dehi, and that being 
the case, it would require very strong evidence 
on the part of the other co-sharers to satisfy 
me that he is not entitled to his dues. I 
think the Court below was right in making 
the plaintiffs-respondents liable to pay 
lambardari dues to the defendant-appellant. 

The other point raised in connection with 
the eross-objections relates to a sum of 
Rs. 21. The plaintiffs apparently claim that 
they paid a sum of Rs, 21 as land revenue. 
As regards this contention the learned Judge 
remarks that there was no proof of such 
payment. I asked the learned Counsel who 
appears for the respondents to satisfy me 
that there was any proof of this payment. 
He refers to a document which was filed 
and which purports to be a receipt signed 
by a Tahsildar, but I have searched the 
record in vain for any proof to show that 
this paper was in fact signed by the Tahsil- 
dar or that this is a genuine document 
which might be accepted as proof that any 
such payment as is alleged has been made. 
The eros3-objections also fail and are dis- 
missed. With regard to costs I think the 
proper order is to make the parties bear 
their own costs in this Court. 

Appeal and Cross-objections dismissed, 
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MADRAS HIGH COURT. 
Criminat Reviston Case No. 324 oF 1916. 
URIMINAL Revistoy Permon No. 269 or 
1916. 
August 11, 1916. 

Present:—Mr., Justice Seshagiri Aiyar. 
Inve T. S. KRISHNAMURTHI AYYER— 
Avoustp~ PETITIONER. 

Criminal Procedure Code (Act V of 1898), ss. 222, 
284, 480—Joinder of charges—Committal to Sessions on 
distinct charges —Form of order—Joint trial, illegality 
of Sessions Judge, discretion of, to try separately 
—High Court, jurisdiction of, to revise the committal 
order —Revision. i 

A Magistrate ordered that the accused do stand 
his trial before the Sessions Court on threo distinct 
charges of breach of- trust and of falsification of 
accounts in respect of each breach of trust. The 
accused moved the High Court in revision to quash 
the commitment on the ground that he could not be 
tried ot one and the same trial for six charges: 

Held, that the order was not matorially defective 
as the charges were distinctly specified and that it 
would be premature for the High Court to interfere 
with it at that stage as the Sessions Judge could try 
separately each of the charges. Ifa joint trial on all 
the six charges was intended, it was illegal and 
opposed to sections 222 and 234, Criminal Procedure 
Code. 

Kasi Viswanathan v. Emperor, BO M. 3°s8: 5 Or. L. 
J. 341; 2 M. L. T. 177; 17 M. L J. 141; Raman 
Behary Das v. Emperor, 22 Ind. Cas. 729; 41 C. 72?; 
15 Cr. L J. 153; 18 O. W. N. 1152: Emperor v. Mata 
Prasad, 30 A. 351: A W.N. (1908) 157; 5 A. L.J. 
450; 8 Cr. L. J. 4, followed. 

In the matter of Govinda, 26 M. 592; 2 Weir 297, 
referred to, 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedare, 1895, 
praying the High Court to revise the order 
of the Court of the Town 2nd class Magis- 
trate, of Trichinopoly, in P. R. O. No. 3 of 
1916. 

Mr. K. Bashyam Aiyangar, for the Peti- 
tioner. 

The Public Prosecutor, for the Govern- 
ment, J 

ORDER.—At first sight, the committal 
order of the Magistrate reads as if he 
intended that all the six charges mentioned 
by him, namely, three of criminal breach of 
trust and three of falsification of accounts— 
all within a year—should be tried at one and 
the same trial by the Sessions Judge. Of 
course, if such a trial takes place before 
the Sessions Judge, namely, a trial upon 
all the six charges at one and the same 
trial, certainly it would be opposed to sec- 
ions 222 and 234 of the Criminal Pro- 
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cedure Code. That is the view taken in all 
the High Courts. See Kast Viswanathan v. 
Emperor (1), Raman Behary Das v. Emperor 
(2) and Emperor v. Mata Prasad (3). I 
have had the advantage of looking into 
the charges framed by the Magistrate and 
I find that he bas framed three distinct 
charges, each one containing a case of, 
criminal breach of trust and one of falsi- 
fication of accounts in respect of that breach 
of trust; and the committal is in respect of 

those three charges. 

Under section 222 ofthe Criminal Procedure 
Code, the Sessions Judge can exercise his 
diseretion of trying separately each of the 
three charges. As pointed out by this 
Court in In the matter of Govinda (4), it 
would be interfering with the discretion of 
the Sessions Judge if this Court should at 
this stage interfere with the order of the 
Magistrate. That is not what is expected 
of the High Court. 

There is, in my opinion, nothing wrong in 
the order -of commitment. I dismiss the 

. petition. 
Petition dismissed, 


VRP. 

(1) 80 M. 328; 5 Cr. L. J. 841; 2 M. L. 0.177; 17 
M. L J. 141. 

(2) 22 Ind. Cas. 729; 41 0,722; 15 Cr. L.J. 153; 
18 C. W. N. 1152.- 

(3) 30 A. 351; A. W. N. (1908) 152; 5 A. L. Je 450; 
8 Cr. L. J. 4. 

(4) 26 M. 592; 2 Weir 297. 


PATNA HIGH COURT. 
FULL BENCH. 


CRIMINAD Revision No. 180 or 1916. 
August 7, 1916. 
Present:—Siv Edward Chamier, Kr., Chief 
Justice, Mr. Justice Sharfuddin and 
Mr. Justice Roe. 
PARMESSAR SINGH—Ist Party 
— APPLICANT 
versus 
KAILASPATI AND O0OTHERS—2ND Parry 


— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 145, 
435 Revision-~Power of High Court to interfere with 
order passed wnder s. 145, Criminal Procedure Code 
—Government of India Act, 1915 (5 & 6 Gea, 5, C. 
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61), s. 107—-Superintendence, meaning of-—Turisdiction 
--Irregularity —Prejudice, meaning of ~ Decree of Civil 
Court, effect of, in proceedings under s. 145, Criminal 
~ Procedure Code. 


High Courts in India which have uo statutury 
power of superintendence cannot, under section 435 
of the Criminal Procedure Code, send for the record 
of procesdings which are in substance and in fact 
proceedings under Chapter XII of tho Code and were 

-conducted by a Magistrate who had jurisdiction. [p. 
804, col. 1; p. 404, col. 2,4 j 

A Chartered High Oourt has power ander section 
107 of the Government of India Act to interfere 
with an order passed bya Magistrate under section 
145 of the Criminal Procure Code, where the 
Magistrate has acted without jurisdiction or has 
exceeded his jurisdiction. It will not interfere 
merely becauze there has been an irregularity ian 
the proceedings or on erroneous decision on a 
question of facs or law, but it cau and will inter- 
fere where there has boena material irregularity, 
which amounts to a refusal to exercise or an usur- 
pation of jurisdiction or which has prejudiced a 
party to the proceedings. Injorder to establish 
prejudice itis not suticient to show that there has 
been anerroneons decision on a question of law or 
fact, but if must be shown that the irregularity has 
prevented a party from having a fair trial. [p. 803, 
col. 2; p. 805, col. 1; p. 808, col. 2 ] 

Krishna Kamini v. Abdul Jubbur, 30 C, 155; 8 0. 
W. N. 737 -F. B ), approved. 

Shiva Nathaji v. Joma Kushinath, T B. 841 at p. 363 

(F. B.), referred to. 
. No hard and fast rule can be laid down that a Magis- 
trate in proceedings under section 145 of the Code 
must give effect toa recent decision vr proceeding 
of a Civil or Criminal Court. [p. 804, col. l; p. 805, 
col. 2; p. 809, col 1.] 

Kulada Kinkar Roy v. Danesh Mir, 38 0.33 at pp. 
47, 48; 10 CO. W. N. 257; 2 C. L. J. 27:5; 2 Or. L, J. 
670 (F. B.), referred to. 

Per Sharfuddin, J. -Tho High Court canuot under 
the Criminal Procedure Code interfere with any 
order passed by a Subordinate Magistrate in a pro- 
ceeding undor section 145 of the Code, but it can 
interfere under section 107 of the Government of 
India Act, 1916. [p. 804, col. 2] 


Ina proceeding under section 145 of the Code, 
a Magistrate is bound to respect a Civil Court decreé; 
if he does not do so, he acts without jurisdiction. But 
he is not blindly to follow the decree. If after the 
passing of the decree the Magistrate finds on evidence 
„that a party’s possession has been disturbed or that 
possession has changed hands, he has jurisdiction _ to 
pass orders under the section. [p. Sui, cols 1 ds 2.] 


But in all such cases the Magistrato is bound to 
refer to the Civil Court decree and give reasons in 
his judgment why he passes an order against tho 
party who has obtained that decree. [p. 805, col. 2.1 


Per Roe, J.—The power of superintendence in section 
107 of the Government of India Actis not a legal 
fiction whereby a High Court Judge is vested with 
omnipotence, [bisa term having a legal force and 
signification, It is the power by which English 
Courts interfero by prohibition aud mandamus, It 
is cuifined to cases in whieh the Court has ucted 
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withoug jurisdiction or in excess of jurisdiction or 
has refused to exercise a jurisdiction vested in it by 
law. ‘The High Court will not interfere merely 
because there has been an irregularity in the pro- 
ceedings. Itwill interfere if the irregularity has 
been so serious that one of the parties has saffered 
prejudice. By prejudice is meant disability to lay 
before the Court that party’s version of the facts of 
the case and the law to be applied. It will not 
interfere with any decision arrived at after a fair 
trial, however erroneous in law or fact that decision 
may appear to be. p. 808, col. 2.) 

Lekhrajram v. Debi Pershad, 12 C. W. N. 673; 7 Or. 
Cr. L. J. 499: Nilmoni Singh Deo v. Taranath Mukerjee, 
9 0,295; 20. L. R. 361; 4 Ind. Dee. in. s ) 546; 91. 
A. 174; 4 Sar. P. C. J. 392; 5 Shome D. R. 130; 6 Ind. 
Jur. 547; DaCosta, J. v. M. M. Hall, 5 W. R. Mise. 
App. 2 ; Sudjaun Ostagar v. Promothonath Ghose, 6 
W. R. Misc. Rul. 77; Tudooputtee Chatterjee v. Chunder 
Kant Bhuttacharjec, 9 W. R 309: Gopal Singh v. Court 
of Wards on behalf of the Maharajah of Durbhangah, 
7 W. R. 4380; Greesh Chunder Lahooree v. 
Kasheessuree Debia,8 W. R. 26; In the petition of ` 
BMoonshce Oodiut Zuman, 8 W. R. 109; Nuffur Chunder 
Paul v. Naduroonissa Beebee, 9 W. R. 387; Kashee- 
nath Roy Chowdhry v. Shabitree Soonduree Dossee, 11 
W R. 402; Tej Ram v. Harsukh, 1 A. 101; Manisha 
Eradi v. Siyali Koya, 11 M. 20 F. B} Kristamma 
Naidu v. Chapa Naidu, 17 M. 410 (E. B.); Hurbullubh 
Narain Singh v, Luchmeswar Prosad Singh, 26 O. 148; 
30. W. N. 49; Raj Chunder Sen v. Ganga Das Sen, 


* 81 C. 487 at p. 483; 1 A. L. T. 145; SC. WON. 442; 81 


L A. 71 (P. Č); 14 M. L. J. 147; Kulada Kinkar Roy. 
v. Danesh Mir, 83 C. 38 at pp 47, 48; 2 C. L. J. 271; 2 
Cr. L. J. 670; 10 ©. W. N. 257 (F. B.); Sukh Lal 
Sheikh v. Tara Chand Ta, 33 C. 68; 2 C0. L J. 24t; 2 
Cr. L. J. 6185; Malik Protap Singh v. Khan Mahomed, 
3 Ind. Cas. 861; 36 O. 944: 10 Or. L. J. 885; 110. L. J. 
50; 13 0. W N. 22 ; Sardari Sha v. Hukum Chand, 
22 Ind. Cas 849; 41 C. »76; 18 C. W. N. 662; Dowlat 
Koer v, Rameswari Koeri, 26 C. 625; 3 C. W. N. 46l; 
Kunja Behari Das v. Khetra Pal Singh, 29 C. 203; 60. 
W. N. 38, referred to : 


Criminal application for revision of an 
order of the Sub- Divisional Magistrate, Barh. 

Messrs. Krishna Sahay and Kulwant Sahay, 
for the Applicants. 

Messrs. P, K. Sen, Atul Krishna Ray and 
Abani Bhushan Mukherji, for the Respond- 
ents. 

i JUDGMENT. 

Cuanier, ©. J.—This is an application 
under section 107 of the Government of 
India Act, 1915, for revisionof an order of 
the Sub-Diyisional Magistrate of Barh in 
proceedings taken under section 145 of the 
Code of Criminal Procedure, deciding that 
the respondents are in possession of 29 beghas 
of land, declaring that they are entitled to 
possession of the same until evicted there- 
from in due course of law, and forbidding all, 
disturbance .of such -possession until | such 
eviction. 
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The applicants’ case was and is thae they 
purchased the land in execution of a decree 
obtained against one Kailaspati, ani that it 
was his khud-kashé land, that by their pur- 
chase they acquired aright to khas posses- 
sion of the land, and that in fact they were 
placed in possession by the Civil Court in 
June 1915, 


The respondents’ case was and is that the 
land was not the khud-kasht of Kailaspati but 
was raiyati land, that they were and are in 
possession of it as raiyats, that the applicants 
did not by their purchase acquire a right to 
khas possession, and that the applicants 
were not infact placed in khas possession by 
the Civil Court. ‘ 


Three points are urged on behalf of the 
applicants, namely, that the Magistrate was 
bound to respect and maintain the posses- 
sion delivered by the Civil Court, that the 
respondents claimed only 21 bighas of the land 
and, therefore, the Magistrate was wrong 
in declaring them to be entitled to 29 
bighas, and that there was no evidence to 
support the finding that the land was razyati 
land. 


A Special Bench was constituted to hear 
this application because it was said that 
great uncertainty prevailed as to the grounds 
on which this Court could interfere in cases 
of this kind, and it was felt that the 
practice of the Court should be settled. 

Under section 107 of the Government of 
India Act, -915, “Each of the High Courts 
has superintendence over all the Courts for 
the time being subject to its appellate juris- 
diction.” These words take the place of 
similar words in section 15 ofthe Indian 
High Courts Act, 1861. The word “super- 
intendence” in common parlance means super- 
vision or care and oversight for the purpose 
of direction. In one case it was said that 
this provision authorised the High Courts to 
interfere for the purposeof remedying any 
wrong suffered by a party to a 
proceeding in a Court by reason of 
an erroneous finding of fact or law. 
If this provision bears this interpreta- 
tion, the High Courts are by it invested with 
all the powers of an Appellate Court as well 
as with all the powers of a Court of Revi- 
sion, A superintending jurisdiction has been 
exercised from ancient times by the King’s 
Bench and Court of Chancery and it may, I 


INDIAN GASES. 


“Gy, 


833 


think, be safely assumed that the Legislature 
when passing the Indian High Courts Act, 
1861, did not intend to confer on the Indian 
High Courts a wider sperintendiug jurisdic- 
tion than that enjoyed by the King’s Bench 
or Court of Chancery. 

I have examined a large number of reported 
cases, in addition to those cited during the 
arguments, and I have had the advantage 
of reading the judgments which my learned 
colleagues have prepared. 

Here and there a discordant note may have 
been struck, but I consider that the decisions 
of the Chartered High Courts, and particalar- 
ly those of the Caleutta High Court, taken 
as a whole, lay down the rule that a High 
Court can and will interfere ina case of the 
kind now before us where the Magistrate has 
“acted without jurisdiction or has exceeded his 
jurisdiction, that it will not interfere merely 
because there has been an irregularity in the 
proceedings or an erroneous decision on & 
question of fact or law, but that it can and 
will interfere when there has been a material 
irregularity which amounts oa refusal to 
exercise or an usurpation of jurisdiction or 
which has prejudiced a party to the pro- 
ceedings. In order to establish prejudice, 
it is not sufficient to shew that there has been 
an erroneous decision ona question of law 
or fact but it mast be shewn that the irwegu- 
larity has prevented a party from having a 
fair trial. 


The object of the law is to prevent a breach 
of the peace by determining the actual posses- 
sion of land ete., in dispute between certain 
parties who are likely on this account to break 
the peace [see Krishna Kamini v, Ab lul Jubba: 
Section 145 of the Code of Criminal 
Procedure shews that the Legislature intended 
that the party dissatisfied with the order of 


the Magistrate should obtain a f final 
decision of the question in dispuie 
elsewhere. The High Court, therefore, as 


West, J. sid in Shiva Nath yiv. Joma Kashinath 
(2), will not promote uncertainty aad rest- 
lessness by an overnice scrutiny of pro- 
ceedings that aim at promptness rather than 
refinement. The policy of the Indian Legis- 
lature inthis matter is shewn by the previ- 
sion in section 435 of the Code of Criminal 
Procedure, 1898, which prevents the High 


(1) 30 C. 155; 6 C. W. N. 737 (F. B.). 
(2) 7 B. 3h 1 at p. 333 (V. D). 
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Courts as Courts of Revision under Chapter 
XXXII of the Code from sending for the 
record of proceedings under Chapter XII. 
The result is that High Courts in India 
which have no statutory power of superintend- 
ence cannot send for the record of pro- 
ceedings which were in substance and 
in fact proceedings under Chapter XII 
of the Code and were conducted by a Magis- 
trate who had jurisdiction. 


In the application of the rule which the 
High Courts have laid down for themselves 
in matters of this kind there have no doubt 
been differences of opinion.. For instance at 
one time it was said that a High Court could 
examine the information that there was a 
likelihood of a breach of the peace, on which 
the Magistrate initiated the proceedings, with 
a view to testing its reliability or sufficiency, 
but it is now well settled that the sufti- 
ciency of the information is entirely a matter 
for the Magistrate and that the High Court 
will not require it to be furnished tohimin 
any particular form. There isa reported 
case in which the refusal of a Magistrate 
to examine a host of witnesseson each side 
seems to have been treatedas equivalent toa 
refusal to examine any witnesses at all. The 
better opinion seems to be that a refusal of 
the latter kind might be overruled by the 
High Court as a grave irregularity resolting 
in obvious prejudice to the parties, but that 
jt is within the Magistrate’s discretion to 
refuse to allow parties to produce a host of 
unnecessary witnesses. Judges have at 
times attempted to lay down a hard and 
fast rule to the effect that a Magistrate in 
proceedings under section 145 of the Code of 
Criminal Procedure must give effect toa 
recent decision or proceeding ofa Civil or 
Criminal Court. It appears, however, that no 
such rule can be laid down [see the remarks 
_ on this subject made by Rampini and Moo- 
kerji, JJ., in Kulada Kinkar loy v.-Danesh 
Mir(8)]. Difficulties have also arisen regarding 
the powers of the Magistrate to add. parties, 
the necessity for initiating fresh proceedings 
when this isdone, and the power of the 
Magistrate to decide a question of possession 
between disputing parties, when other persons 
not parties to the proceedings or concerned 


(8) 33 C.88ab pp. 47, 48: 2 U. L. J. 271; 2 Cr, L. J. 
670; 10 C, W. N. 287 (I. B.)- 
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in thé dispute are interested in part of the 
land. The Full Bench decision in Krishna 
Kamini v. Abdul Jubbar (1) has set at rest 
several of these questions. 

In the great majority of enses, A 
the Courts have felt little difficulty in 
applying the rule set out above and that is the 
rule which, in my opinion, this Court should 
follow. 

To come to the facts of the case now 
before us, the Magistrate has distinctly 
found that khas possession did not pass to 
the applicants under the proceedings of 
the Civil Court relied upon by them. We 
must accept this finding as correct. The 
second contention is not borne out by the 
record and as regards the third it is suff- 
cient to say that there is evidence which 
has been believed by the Magistrate that 
the land was raiyati land. It is not sug- 
gested that the Magistrate exceeded his 
jurisdiction or that his proceedings were 
irregular. In my opinion the applicants 
have failed to establish any ground on which 
this Court should interfere in exercise of 
its power of superintendence. 

T would dismiss this application. 


Suarroppiy, J.—This Special Bench has 
been formed for the purpose of deciding 
whether the High Court has jurisdiction to 
interfere with an order passed under section 
145, Code of Criminal Procedure, by a 
competent Magistrate. 

Section 435 of the Code vests in the 
High Court certain powers of supervision. 
It may call for and examine the record of 
any proceeding before any Criminal Court 
for the purposes of satisfying itself as to 
the correctness, legality and propriety of 
any finding, sentence or order and as to the 
regularity of any proceedings of inferior 
Courts. 


There is no doubt ibat the provisions of 
this section give extensive powers to the 
High Court, but under clause (3) of that 
section it is provided that proceedings under 
Chapter XII are not proceedings within the ` 
meaning of that section. It is clear that 
the High Court cannot under the Code 
interfere with any order passed by a Sub- 
ordinate Magistrate in a proceeding under 
section 145 of the Criminal Procedure Oode. 
But under section 107 of the Government 
of India Act of 1915, a general power of 
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superintendence over the Subordinate Courts 
has been given to the High Court, which 
is somewhat analogous to the power of the 
King’s Bench Division in the Supreme 
Court in England to interfere by mandamus, 
The literal meaning of the expression to 
superintend” is to have oversight of. The 
meaning given in the dictionary is to over- 
see with powers of direction. 

On a review of the case-law on the 
subject I have no doubt that in the ex- 
ercise of its power of superintendence a Char- 
tered High Court ia justified in interfering 
with an order under section 145 of the 
Criminal Procedure Oode if the order com- 

~ plained of has been passed without jurisdic- 
tion, and the High Court may also interfere 
in cases of grave and material irregularity 
where the party has been prejudiced or 
there has been a failure of justice. For 
Instance if a Magistrate refuses to examme 
the witnesses cited by the parties, he acts 
without jurisdiction and in such a case this 
Court ought to interfere. 

In the present case the grievance is that 
there was a Civil Court order in favour of 
the applicants which the lower Court 
has refused to respect and has passed an 
order directly in conflict with it. An order 
passed under section 145 is in its nature a 
summary order and it is a preventive 
measure, The Magistrate gets jnrisdiction 
if there is an apprehension of a breach of 
the peace with regard to “any land or 
water,” and the party found to be in posses- 
sion may be declared entitled to remain in 
possession until evicted therefrom by a 
competent Court. A Civil Court decree 
in favour of a party will become infruc- 
tuous if the Magistrate interferes with it, 
but the Magistrate is not bound to maintain 
it blindly. If after the passing of the 
decree the Magistrate finds on evidence that 
the party’s possession has been disturbed 
or that the possession has changed hands he 
has jurisdiction, but this will be a matter of 
fact which the Magistrate has to decide. If 
he comes to a finding, whizh would be a 
finding of fact, that such possession has been 
disturbed since the decree was passed, 
he has jurisdiction in a proceeding under 
section 145 to pass orders irrespective of the 
Civil Court decree. In the case of a Civil 
Court desree of very resent date whera 
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there is no evidence to show disturbance or 
change of possession since the decree, the 
Magistrate is hound to respect the Civil 
Court decreas and if he does not do so he 
asts without jurisdiction. 

In the present case Parmessar Singh pur- 
chased at an auction in execution of a Civil 
Court decree the property of one Kailash- 
pati Sahai in a mauzah. This was on the 
2 rd January 1915 and on the 3rd June 
he obtained delivery of possession through 
Court. His case was that what he purchased 
was anarea of 58 bighas, that the whole 
area was khud-kasht of the outgoing malik 
and that he was entitled to retain possessicn 
of the entire area; on the other hand the 
other party, consisting of some tenants, con- 
tended that out of the entire area 29 bighas 
were raiyati land and that they were razyats 
of those lands and were in possession. It was 
on the initiation of the purchaser that pro- 
ceedings under section 145 were instituted by 
the Magistrate. The Magistrate, after the 
perusal of written statements of both sides, 
recording evidence and hearing arguments, 
passed an order against the applicant. The 
applicant now contends that we ought to 
interfere with that order on the ground that 
the Magistrate had failed to respect the 
delivery of possession by the Civil Court. 
As already observed, it is the duty ôf a 
Magistrate to consider whether in the 
circumstances of a particular case and on 
the evidence before him he should or 
should not maintain the order of a Civil 
Court. I am of opinion that on that 
ground only we cannot interfere, but at the 
same time I am of opinion that in all such 
cases a Magistrate is bound to refer to the 
Civil Court decree and give reasons in his 
judgment why he passes an order against 
the party who has obtained that decree. 
There are other circumstances as well in 
which the Court ought to interfere. It is 
impossible to give an exhaustive list, but 
I may refer to some of them. For ex- 
ample, .(1) if a Magistrate passes an 
order not on the evidence recorded but 
only on a perusal of the written state- 
ments, or (2! if he refases to summon 
witnesss, or where he has already issued 
summonses he refuses without reason to 
issue fresh sammonses on the non-appearance 
of the witnesses, or (3) if he acts on his 
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own information, this Court could inter- 
fere. 

In the present case nothing has been done 
by the Magistrate which can be called 
without jurisdiction., I am, therefore, of 
opinion that the application should be 
rejected 

R =», J—On the 23rd January 1915, 
Parmessar Singh purchased at auction-sale 
in execution of a Civil Court decree the 
l6-annas proprietary interest of Kailaspati 
Sahai in Mauzah Aima. 

On the 3rd June, he obtained delivery 
of possession. 


He contends that included in the pro- 
prietary interest was the khud-kasht right 
to cultivate the whole of the land, 538 
bighas, in which possession was delivered 
to him by the Civil Court. 

He was obstructed in an attempt to 
enter into cultivating possession of 29 bighas 
out of these 58 bighas and instead of 
going to the Civil Court under Order XXI, 
rules 97 and 98, he asked .the Criminal 
Court to issne an order under section l44 
of the Criminal Procedure Code. 

The Magistrate after hearing the parties 
drew up proceedings under section 145 and 
after taking evidence declared that certain 
| tenan s, whom Parmessar Singh alleged were 
mere dummies of Kailaspati Sahay, were 
in possession of the 29 bighas in dispute. 

Parmessar Singh now asks this Court to 
revise these proceedings, on the ground that 
the Civil Court having delivered possession 
to him of the property in dispute and a 
Revenue Court having made a ‘decision in 
his favour, the Criminal Court should not 
have declared the opposite party to be in 
possession. 


Before considering the case on its merits 
I propose to consider what jurisdiction this 
Court has over proceedings under section 
145. PERN 
It is conceded at the Bar that we can 
only interfere under section 107, of the 
Government of India Act in the exercise 
of our powers of superintendence. 

In Lekhrajram v. Debi Pershad (4) Wood- 
roffe, J., states that there is no form of 
judicial injustice which the Court, if need 


(4) 12C. W. N. 678; 7 Cr. D. J. a9. 


INDIAN OASES. o 


[1916 


be, efnnot reach under this power but in 
the commentaries of Messrs. Woodroffe 
and Ameer Ali on the-Ccde of Civil Pro- 
cedure, section 115, it is conceded that 
certain limitations have been laid down 
which will ordinarily govern the Courts. 
That in the exercise of its powers of 
superintendence a Chartered High Court 
may interfere, if the order complained of 
is one passed without jurisdiction, is certain 
[Nilmoni Singh Deo v. Taranath Muker- 
jee (5)], It is necessary only to enquire 
within what limitations this power has 
ordinarily been exercised by the four 
Chartered High Courts of India. 

When these Courts were established they 
had under section 35 of Act XXIII of 
186i no power of revision over Courts of 
first instance. In the early Volumes of 
Sutherland’s Weekly Reporter there is no 
suggestion that the Fort William Court 
felt the need of such powers, until on the 
13th February 1866, the case of DaCosta J. 
v. M. M. Hall (6) came before a Full Bench 
composed of Peacock, ©. J., and Bayley, 
Seton-Karr, Shambhn Nath Pandit and A. G. 
Macpherson, JJ. The issue was, in a sale in 
exeention, in which a Court of first instance 
has made an order outside its jurisdiction, 
ean the High Court set that order aside? 
The decision was:— We have gone carefully 
through the Charter and there is nothing 
init which induces the Court to think 
that it has any power to give relief to 
the parties.” 

In Subjaun Ostagar v. Promothonath Ghose 
(7), on the 83lst August 1566, Mr. Justice . 
Jackson declined to exercise judicially a 
power of superintendence. 

Before Norman and Seton-Karr, JJ., on the 
25th January 1867, came a case in which 
a Sadar Amin had insisted upon adding 
unnecessary parties to. the record and on 
refusal by the plaintiff to add those parties 
had dismissed his suit. Both Judges were 
of opinion that the action of the Sadar 
Amin was not justified by law. They 
disagreed upon the question whether they 
had power to interfere. 

Seton Kerr, J., having refused to sign 

(5) 90. 245; 4 Ind. Dec. (N. s.) 916; 12 0. L. R. 
361; 9 I. A. 174; 4 Bar. P.O. J, 392;5 Shome IL. R. 
140: 6 Ind. Jur. £47. 

(6) 5 W. R, Mise. App. 25. 

(7) 6 W. R. Mise, Rul. 77, 
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the order made by Norman, J., thaf order 
was an order by a single Judge. Under 
Letters Patent it came before Peacock, 
©. J., and Jackson and A. G. Macpherson, 
JJ. 

On the 25th February 1868 these three 
Judges agreed [Judooputtee Chatterjee v. 
Chunder Kant Bhuttacharjee (8)], that under 
section 15 of the High Courts Act they 
had power to interfere. 

Peacock, ©. J., and A. G. Macpherson, 
J., were parties to the decision in DaCosta J. 
. V. M. M. Hall (6). Jackson, J., had denied ‘his 

power to interfere in Subjan Ostagaur v. 
Promothonath Qhose (7). 

Sir Barnes Peacock gives no explanation 
of his change of front save that it had 
been suggested by one of -his learned bro- 
thers whether if the Sadar Amin had made 
an order that the suit should not be heard 
for 20 years, such an order would be 
binding. Mr. Justice A. G. Macpherson 
merely concurred with the Chief Justice. 
Sir Louis Jackson wrote a separate judg- 
ment. He too gave no reasons for his 
altered view. 

Their reasons are, I think, to be found 
in Gopal Singh v. Court of Wards on 
behalf of the Maharajah of Darbhangah (9). 


All that could be said on the subject 
had been said there by Mr. Justice 
Norman on the 20d May 1867, 
and had been followed on the 7th June 


1817 by Mr. Justice Jackson [ Greesh Chunder 
Lahooree v. Kasheessuree Debia (10)] and 
on the 9th June. [In the petition of Moonshee 
Oodiut Zwnan (11)} Mr. Justice , Jackson 
had doubted the correctness of the Full 
Bench decision in DaCosta J. v. M. M. Hall 
(6). For the reason possibly that the two 
Judges sitting with Norman, J., refused in 
that case to exercise the power of super- 
intendence over a Revenne Court, this 
judgment of Norman, J., has never been 
referred to in subsequent decisions. None- 
theless, it had, I believe, most important 
results and is itself of such interest that 
this extract at least is worthy of repro- 
duction. Norman, J.,—‘The term ‘super- 
‘intendence’ isone not only quite intelligible 
in itself, but it has a legal force and 

i8) 9 W. R. 209. 

(9) 7 W. R. 430. 

(10) 8 W. R. 26. 

(11) 8 W-R, 199 
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siguification which are perfectly well-known 
to the Legislature. 

In 3 Blackstone’s Commentaries, page 
110, it is pointed out that ‘it is the 
peculiar business of the Court of King’s 
Bench to sup2rintend all inferior tri- 
bunals, and therein to enforce the due 
exercise of those judicial and ministerial 
powers with which the Crown or Legislature 
have invested them, and this, not orily by 
restraining their excesses, but also by 
quickening their negligence and obviating 
their denial of justice”  * ki * 

In Bacon’s Abridgment, title Prohibition, 
it is said: ‘As all external jurisdiction, 
whether ecclesiastical or civil, is -derived 
from the Crown, and the administration 
of justice is committed to a great variety 
of Courts, hence it has been the care of 
the Crown that these Courts keep within 
the limits and ‘bounds of their several 
jurisdictions prescribed to them by Laws 
and Statutes of the Realm.’ ‘Ihe superior 
Courts at Westminster, having a super- 
intendence over all inferior Courts, may, 
in all cases of innovation, award a prohibi- 
tion. In this the power of the Court of 
King’s Bench has never been doubted, 
-being the superior Common Law Court of 
the Kingdom.’ 7 * * * % 

“This power of superintendence is en- 
tirely distinc’ from the  jurisdittion 
to hear appeals. If the inferior Oourt, 
after hearing the parties, comes to an 
erroneous decision, either in law or fact, 
on a matter within tis jurisdiction, the 
Court having power of superintendence 
never interferes. The only mode of qaes- 
tioning the propriety of such a decision 
is by appeal.” 

This strict definition was emphasised by 
Sir Louis Jackson, on the 25th Murch 
1858 in Nuffur Chunder Paul v. Naduroontssa 
Beebee (12), and on the 28th April 186) 
in Kasheenath Roy Chowdhry v. Shabitree 
Soonduree Dossee (13) Jackson, J., and 
Markby, -J., approved these limitations. 
Thenceforth and for many years the Fort 
William Court observed strictly the limita- 
tions set by Mr. Justize Norman to its 
power of superintendence. 

In Te) Ram v. Harsukh (14) it will be seen 

(12) 9 W. R. 887 

(13) 11 W. R. 402. 

(44) 1 A. 101, 
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that the Allahabad Court set itself to follow 
strictly the rules of superintendence laid 


down by Mr. Justice Norman and Mr. 
Justice Jackson. š 


The leading case on superintendence in. 


Bombay is that of Shiva Nathaji v. Joma 
_ Kashinath (2). This is a Full. Bench 
case: in which Raymond West, J., laid 
down seven broad principles upon which 
the High Court would interfere under sec- 
tion 622 of the old Code of Civil Procedure 
read with section 15 of the Charter Act. 
The following passage in the judgment 
indicates that West, J., regarded superin- 
_tendence from much the same point of 
view as Norman, J. . 

In such a conflict of opinion as has 
arisen on the subject we are now con- 
sidering, it may be useful to see how 
similar questions have been dealt with by 
the Courts in England. Their decisions 
can, of course, only afford analogies, not 
precedents, for Courts so differently con- 
stituted as those in India: but these analo- 
gies point to principles of general 
application and thus repay our attentive 
consideration. A superintending and visi- 
tatorial jurisdiction has been exercised 
from ancient times by the Quneen’s Bench 
and by the: Court of Chancery. The 
‘powers of the former Court have been 
executed through the writs of mandamus 
and prohibition.” T have not been able to 
find any case in which the Madras 
Court in its early days had recourse to 
the Charter Act. That Court was content 
with section 622 of the Code of 1877 
[Manisha Eradi v. Styalé Koya (15), Krista- 
mma Naidu v. Chapa Naidu (16)] and 
the invariable practice was to interfere only 
when there had been an error in jurisdic- 
tion. - 

We have, therefore, in all the earlier 
decisions- a cursus curiæ throughout the 
Chartered Courts. The High Court would 
interfere when the Subordinate Court had 
acted without jurisdiction, or when, having 
jurisdiction, the Subordinate Court h d re- 
fused to exercise it or made any colourable 
pretence of exercising it. 

That modern decision, in Calentta is in 
accordance with the early view, is clear from 


(15) 11 M. 220 (PF. B.). 
(16) 17 M. 410 (F. B.). 
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Hurbullubh Narain Singh v. Luchmeswar Prosad 
Singh (17), Raj Chunder Sen v. Ganga Das 
Seal (18), Kulada Kinkar Roy v. Danesh Mir 
(3), Sukh Tal Sheikh v. Tara Chand Ta (19), 
Malik Protap Singh v. Khan Mahomed (20) 
and Sardari Sha v. Hukum Chand (21). Of 
these I would quote only a few lines from 
Maclean, C. Js judgment ‘in the. Full Bench 
case of Sukh Lal Shaikh v. Tara Ohand Ta 
(19): “Section 15 of the Charter Act, in giving 
this Court a general power of superintend- 
ence over the Subordinate Courts, vests in 
it a power somewhat analogous to that of | 
the King’s Bench Division in the Su- 
preme Oouort in England to: interfere by 
mandamus.” ` 


I am satisfied upon this investigation that 
the power of superintendence is nota legal 
fiction whereby a High Court Judge is 
vested with omnipotence. It is a term 
having a legal, force and signification. It 
is the power by which English Courts 
interfere by prohibition and mandamus. 
It is confined to cases in which the Court 
has acted without jurisdiction, or in excess 
of jurisdiction, or has refused to exercise 
a jurisdiction vested in it by law. The 
High Court will not interfere merely be- 


cause there has been an irregularity in 
the proceedings. It will interfere if 
the irregnlarity bad been so serious that 


one of the parties has suffered prejudice. 
By prejudice is meant disability to lay 
before the Court that party’s version of the 
facts of the case and the law to be applied. 
It will not interfere with any decisien 
arrived ‘at after a fair trial, however 
erroneous in law or fact that decision may 
appear to be. 


The only question for decision in the case 
hefore us is: Had the Magistrate jurisdic- 
tion to make an order under Chapter XII? 
There is no question of any irregularity 
in the form of his proceedings. 


(17) 26 G. 189; 3 C. W N. 49. 

(C8) 31 C, 487 at p. 488: LA. L. J. 145; 8 0. W. N. 
412; 3L I. A. 71 (P. C.) 14M. L J. 147. 5 

(19) 83 O 69; 2 C. L. J. 241; 2 Cr. L. J. 618. 

(20) 3 Ind. Cas. £61; 86 C. 994; I0 Or. L. J. 385; 
11 ©. L. J. 40: 18 C. W. N. 1221. i 

\21) 22 Ind. Cas. 848; 41 O. 876; 180. W. N. 662, 
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From the petition of Parmessar e Singh 
himself it is clear that there was a likelihood 
of the breach of the peace. The Magis- 
trate had materiáls before bim upon whieh 
he had jurisdiction to take action under 
Chapter All, His proceedings were in 
order. His jurisdistion under Chapter XII 
was complete, Inthe allegation that the 


Magistrate’s orders deal with more land 
than is covered by the claim of the 


opposite party, there is no substance whatever. 
Our attention has been called to the case 
of Doulat Koer v. Rameswari Koeri (22), 
in which Prinsep, J., and Wilkins, J., held 
that a Magistrate had no jurisdiction. to 
interfere in cases in which the Civil Courts 
had recently made a pronouncement in 
respect of title. This ru ing was followed 
k oe Behari Das v. Khetra Pal Singh 
23). 

On the strength no doubt of these deci- 
sions the Calcutta High Court in Atul 
Hazra v. Uma Charan Chaxgdar (24) set 
aside as without jurisdiction an order made in 
similar cirenmstances. But that this is not 
the universal practice af the Caleutta’ Court 
is clear from the case of Kulada Kinkar 
Roy v. Danesh Mir (3): “There is no in- 
flexible rule of law that a Magistrate in 
deciding the question of possession under 
section 145 of the Criminal Procedure Code 
is concluded by every previous order of a 
Civil or Criminal Court relating to the 
subject of dispute and that the weight to be 
attached to any such previous order must 
depend upon the facts and cirsumstances of 
the particular case.” 

With this view I entirely agree. 

The weight to be attached to each order 
is a question for the consideration of the 
Magistrate and as laid down in Sativa Nathaji 
v. Joma Kashinuth (2), “The Court will not 
substitute its own appreciation of evidence 
or its own judgment thereon for the de- 
termination of the inferior Court in any 
matter committed by the Legislature to the 
discretion of such Court.” 

I am of opinion that we have no authority 
to go into the merits of the case. 


I would, therefore, reject this application. 
Application dismissed, 
(22) 26 C. 625; 30. W. N. 461. 
(28) 29 0. 203; 6 C. W. N. 3<, 
4 (24) 88 Ind, Cas. 822; 17 Cr. L.J. 18°;20 GC. W.N, 
96. 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL No. 2 
oF 1916. 

Sort Nu. 818 or 1915. 

August 24, 1916. 
Present:——Sir Stanley Batchelor Kr., Acting 
Chief Justice, and Mr. Justice Heaton, 
KRISHNA, KERING & Co.,—Puarntirr 
versus 


J. R. MILLER—Derenpant, 

Criminal Procedure Code (Act V oj- 1898), s. 195 
cl. (6) —Sanction, expiry of time for currency of— 
Extension of time— High Court, power of. 

The High Court has power to extend the time of a 
sanction to prosecute, even after the expiry of tho six 
months for which it remains current. [p. 810, col, 1 | 

Kali Kinkar Sett v. Dinobandhu Nandy, 82 0, 379; 
9 0. W.N 321, not approved. 

Karuppana Servagaran v. Sinna Gaundan, 26 M. 480; 
2 Weir 201, followed. 


Mr. F. 8. Taleyarkhan, for the Defendant- 
Applicant. 


Mr. Strangman, for the Plaintiff-Opposite 
Party. 


JUDGMENT. 


BATCHELOR, Ac. C. J.— This is an appli- 
cation to extend the time for the prosecution 
of the appellant in respect of an offence of 
giving false evidence said to have been 
committed during the hearing of a suit be- 
fore Mr. Justice Beaman. Sanctiof& was 
granted under section 195 of the Criminal 
Procedure Code on the 6th December 1915, 
and by virtue of sub-section (6) of that 
section, the sanction could not remain in 
force for more than six months from the 
date on which if was given. Consequently 
the period of the currency of the sanction 
has expired several months ago. It is, I 
think, clear that if we have the power now to 
extend the time, we ought to extend it, seeing 
that the responsibility for the delay which 
has occurred does not rest with the present 
respondent, but with the appellant himself. 
But it is contended that, under section 198, 
it is not competent to this Court to make an 
order extending the period, when in fact 
the six months’ time has elapsed. When 
that time has elapsed, it is said, there is 
nothing to extend, and support for this 
contention is found in the observations of the 
Caleutta High Court in the case of Kali 
Kinkar Sett v. Dinobandhu Nandy (1). Those 


(1) 32 C. 879; 9 C. W. N. 821, 
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observations were, however, admittedly obzter, 
and the contrary view appears to have been 
accepted by the Madras High Court: see 
the decision in Karuppana Servagaran v. 
Sinna Goundan (2). I am conscious of the 
weight of Mr. Strangman’s argument that 
the words of section 195 of the Criminal 
Procedure Code may be contrasted, to his 
advantage, with the words- of section !2 of 
the Arbitration Act (IX of 1899) and para- 
graph 8 of the Second Schedule of. the Code 
of Civil Procedure. In these two latter 
provisions power is given in express terms 
to extend the original period at any time 
even after the lapse of that period. - In the 
C:iminal Procedure Code it must be admit- 
ted that the power is not so expressly con- 
ferred, and the words are susceptible of the 
narrower construction for which Mr. Strang- 
man presses. At the same time, as it seems 
to me, there ig nothing in the words which 
requires that construction, and they are equal- 
ly patient of the more liberal reading, I am 
in favour of the more liberal reading, because, 
in my opinion, the contrary view, not being 
imposed by the words of the Act, would tie 
the hands of the Court very inconveniently, 
would produce inequality and even caprice 
in actual results, and would lead to graver 
ineonveniences in practice than it is likely 


that the Legislature could have contemplated. 


lt is not denied that if the application to 
extend the time, though made during the 
currency of the sanstion, were heard and 
decided after the expiry of the original period, 
the Court would have power to grant it; and 
I do not think that the Court is necessarily 
deprived of jurisdiction merely because the 
six months had expired before the application 
was made. I think, therefore, that we have 
the power now to extend the time nune pro 
tume, and 1 would extend it by a further 
period of one fortnight from this date. 
Notiee absolute. No order as to costs. 

Heaton, J.—I agree, 

; Notice absolute, 
(2) 26 M. 480; 2 Weir 201, 
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LOWER BURMA CHIEF COURT. 
CRIMINAL Revision No. 347B or 1915. 
February 15,1916. . 
Present:—Mr. Justice Twomey. 
TOK GYI—Appiicant 
versus 


EMPEROR— RESPONDENT, 

Penal Code Act XLV of 1860), ss. 441, 447—~ 
Criminal trespass —Possession, physical and juridical, 
distinction between—Notice of ejectment, Jailure to obey, 
consequences of —Trustee, possession of. 

The possession contemplated under section 441, 
Indian Penal Code, is actual physical possession and 
not merely a power of control such as a trust scheme 
vests in a trustee, Whore property is held in 
actual physical possession by one person and in 
juridical possession by another, it is the person in 
actual physical possession whose feelings have to be 
considered under section 441, Indian Penal Code, 
Failure to obey a notice of ejectment does not of 
itself constitute criminal trespass. [p. 81], cols. 1 & 2.] 


Mr. Robertson, for the Applicant. 
Mr. Eggar, Assistant Government Advor 
cate, for the Crown. 


JUDGMENT.— The accused, Tok Gyi, 
keeps cattle under one of the Kyaungs in 
Thayettaw Kyaungdaik, Godwin Road. 
This is a group of many Kyaungs on a piece 
of land measuring 12 acres, which was 
granted by Government in 1862 in trust for 
religions purposes. The prosecution for 
criminal trespass was institoted by U Pyin- 
nya and U Pyinnya Thiba, the present 
trustees of the Kyaungdaik, who are said to 
have been elected under a new trust scheme 
Jately sanctioned by the Chief Court. 

The allegations are that the accused was 
ordered by the trustees, in June and Septem- 
ber last year, to leave the precincts of the 
Kyaungdaik, that he refused to go, that his 
presence with his cattle in the Kynungdaik 
is an annoyance to the monks in general, and 
that he is staying on with the intention of 
insulting and annoying the trustees and 
other monks. 


The Eastern Sub-Divisional Magistrate 
found these allegations proved and convicted 


. Tok Gyi of an offence under section 447, 


Indian Penal Code, and sentenced him to a fine 
of Ra: 10 or rigorous imprisonment for 10 
days in default. 

Jb is admitted by the trustees that the 
accused has been keeping his cattle in the 
Kyaungdaik for 10 or 15 years and that he 
has done so with the consent of ‘the Pongyi 
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under whose Kyaung the cattle aye kept. 
The trustees say that some of the Pongyis 
are trading in cow-dung and taking money 
from the cattle-owners. It is admitted that 
no complaints have been made by other 
monks in the Kyaungdaik of annoyance 
owing to the keeping of the cattle. 


The Hastern Snb-Divisional Magistrate 
remarksthat it is against the Buddhist Heclesi- 
astical Law for laymen and their property to 
remain within the precincts of monastic land, 
and that a Pongyi who tulerates such a state 
of affairs ought to be ashamed of himself. 

But the only question in this case is 
whether the accused has committed the 
offence of criminal trespass under the Indian 


Penal Code. 


The trustees who preferred the complaint 
are admittedly notin physical possession of 
the portion of th- Kyaungdaik where the 
accused keeps his cattle, but are only in 
physical possession of their own individual 
Kyaungs. The trustees have been invested 
with certain powers and duties under the 
trust scheme and, according to one of its 
clauses, they may evict any laymen or woren 
residing in the Kyaungdaik. Baut- such 
eviction must be according to law, and the 
trust scheme could not and does not empower 
the trustees to issue eviction orders dis- 
obedience of which would amount to criminal 
trespass. Criminal trespass is an offence 
committed by entering into or remaining on 
property in the possession of another with 
intent to commit an cffence or to intimidate, 
insult, or annoy any person in possession. 
The possession contemplated is actual posses- 
sion and, in my opinion, is not merely a 
power of control, such as the trust scheme 
vests in the trustees. As trustees they are 
the successors-in-title of the original trustees 
who received the grant from Government in 
1862, but the possession of this document 
does not necessarily imply actual possession 
of the individual Kyaungs within the 
Kyaungdaik. Mr. Eggar, the learned 
Assistant Government Advocate, argues in 
support of the conviction that the trustees are 
in juridical possession of the whole Kyatng- 
daik, but itis not disputed that the Pongyi 
under whose Kyaung the accused’s cattle are 
kept is in actual physical possession of that 
Kyaung and its site, and where property is 
held in actual physical possession by one 
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person [ think that is the only person whose 
feelings have to be considered under section 
441, Indian Penal Code, Otherwise we 
might have the juridical possessor prosecut- 
ing for criminal trespass and the actnal 
possessor compounding the offence under 
section #45, Code of Criminal Procedure, a 
result which, in my opinion, could never have 
been contemplated by the Legislature. 

I think it is clear, moreover, that the acens- 
ed did nothing to insult or annoy either the 
trustees or the Pongyi in actual possession. 
The latter admittedly authorised him to keep 
the cattle at the Kyaung. As regards the 
trustees and other Pongyis, the accused has 
only done what he has been doing for 10 or 
15 years without let or hindrance and without 
complaint. it is not contended that his 
original entry was unlawful and the mere 
fact that notice of ejectment was issued by 
‘he trustees does not convert him into a 
criminal] trespasser. 

However undesirable it may be that cattle- 
keepers ard “ther laymen should remain 
within the Kyaungdaik precincts, it is clear 
that the trustees have not taken the right 
course to remedy this state of affairs by 
prosecuting those undesirable denizens for 
criminal trespass. 

The conviction and sentence are set aside 
and the fine paid by the accused Tok Gyi will 
be refunded to him. > 

Revision accepted; Conviction set aside. 


CALCUTTA HIGH COURT. 
Criminal Revision Case No. 515 of 1916. 
July 25, 1916. 

Present:—Sir Lancelot Sanderson, 

Kr., Chief Justice, and Mr. Justice 
Walmsley. 

MOHAMMAD KAZI AND orgers—<Accrsep 
— PETITIONERS 
VETSUS 
EMPEROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), ss. 224, 225—Escape 
from custody—Obstructing apprehension -- Opium Act 
(I of 187%), ss. 9, 15—drrest by Excise Officer, of 
a person selling a black substance alleging it to he 

opium, if legal. 

An Excise Officer acting under section 15 of the 
Opium Act has lawful authority to arrest a person 
who sells a black substance (not opium), alleging it 
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to be opium, though its possession is not an offence 
under section 9 of the Act. Consequently the escapo 
of such a person as well as his rescue from the 
custody of the Excise Officers are offences under sections 
224 and 225, Indian Penal Code, respectively. [p. 815, 


col. 1] 
Mr. 8S. R. Das and Babu Chandra Sekhar 


Se, for the Petitioners. 


Mr. Camell, Deputy Legal Remem- 
brancer), for the Crown. 
JUDGMENT. 


Sanpverson, ©. J.—In this case tke first 
accused Mohammed Kazi was charged 
with an offense under section 224 of the 
Indian Penal Code, that is to say, with 
intentionally offering resistance or illegal 
obstruction to the lawful apprehension of 
himself for any offence with whish he is 
eharged or escaping from any custody in 
which he is lawfully detained for any such 
offence; and the other accused were charged 
with an offence under section 225, that is to 
say, with intentionally offering resistance 
or illegal obstruction to the lawful apprehen- 
sion of any other person for an offence, or 
rescuing any other person from any custody 
in which that person is lawfully detained 
for an offence. All of them were also 
charged under section 147 of the Indian 
Penal Code, the common object alleged being 
to rescue Mohammad Kazi from lawful 
custody. 


Now, the facts of the case may shortly 
be recapitulated as follows: ‘The accused 
Mohammad Kazi was suspected of being in 
possession of opium contrary to the Opium 
Act, and certain persons were put forward 
by the Excise Officer as apparent purchasers 
of opium from the accused No. 1 Mohammad 
Kazi, and in pursuance of such apparent pur- 
chases, certain balls of black substance chang- 
ed hands. ‘Thereupon the first accused 
Mohammad Kazi was arrested Ly the Excise 
Officer. On the way to the place where the 
Sampon was moored, the Excise Officer and 
the others who were with him were attacked 
by a body of men who were carrying lathis; 
and that body of men included the accused 
other than Mohammad Kazi. The result 
was that the accused No. 1 was rescued by 
force. 

A case was then made against the first 
accused Mohammad Kazi under section 9 of 
the Opium Act, alleging that he was unlaw- 
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fully in possession of opium. He was 
convicited. On revision by this Conrt, that 
conviction was set aside onthe ground that 
the substances, which Mohammad Kazi pur- 
ported to sell to those persons who were 
put forward by the Excise Officer, was not in 
fact opium; the black substance which was 
sold did contain a very small percentage 
of opium; but we came to the conclusion, 
that what he had sold and had been in 
possession of, was not in fact opium within 
the meaning of the Act; and consequently 
the conviction against Mohammad Kazi 
under section 9 of the Act was set aside. 

What he had really been doing, as far as _ 
I can understand the facts, was that he was 
attempting to pass off this black substance 
as opium, purporting to sellit to the persons 
who were putforward by the Excise Officer 
as the apparent purchasers. 

Then the present charge came to be investi- 
gated. The charge against the first accused 
was under section 224 and against the other 
accused under section 225, and against all of 
them under section 147. 


A point was then taken that Mohammad 
Kazi. not having committed any offence 
under section 9 of the Opium Act was not in 


_ lawful custody at the time of his rescue, 


Now, the Excise Officer was acting under 
section 15 of the Opium Act. That section 
provides first of all that any officer of the 
said department “may seize, in any open 
place or in transit, any opium or other 
thing which hehas reason to believe to be 
liable to confiscation under section 11 or any 
other law for the time being in force relating 
to opium” and “detain and search any person 
whom he has reason to believe to be guilty of 
any offence against this or any other such law, 
and, if such person has opium in his posses- 
sion; arrest him and any other persons in 
his company.” -It was the latter portion 
of the section under which the Excise Officer 
acted, namely, “if such person has opium 
in his possession, arrest him and any other 
persons in his company.” Mohammad Kazi 
had purported to sell what he alleged was 
cpium, and consequenty the Excise Officer 
arrested him acting under section 15 of the 
Opium Act If the substanze had in fact 
been opium, Mohammad Kazi would have 
been guilty of an offence under section 9 of 
the Act; and there could beno doubt whatever 
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about the legality of the Excise Officar’s act 
in arresting him. How then can Mohammad 
Kazi, being himself responsible for his arrest 
by alleging that the substance which he was 
selling was opium, turn round and say that 
his arrest was illegal alleging that what he 
was selling was notopium,althoughatthe time 
he miade the sale he passed it off as opium? 
To give effect to such an argument would lead 
to a conclusion .which is ridiculous. Con- 
sequently we are of opinion that the arrest 
was legal and that Mohammad Kazi was in 
lawful custody at the time of the rescue. 

In support of this conclusion I may refer 
to the case of Deo Sahai Lal yv. Queea-E'mpress 
(1), where Mr. Justice Pratt and Mr. Justice 
Brett, said; “Having regard to the contest” 
(they are dealing with section 224) “we 
think that the words ‘for any such offence’ 
must mean ‘for any offence with which he is 
charged or of which he has been convicted.’ 
So that it would be an offence for a man 
to escape from custody after he had been 
lawfully arrested on a charge of having com- 
mitted an offence, although he may not be 
convicted of such latter offence.” 

For these reasons Lam of opinion that the 
first aceused was in lawful custody, he was 
lawfully detained and when he effected his 
escape he committed an offence under section 
224, 

It follows from this that the other accused 
who rescued the first accused from the above- 
mentioned lawfalerstody were guilty of an 
offence under section 225. The learned 
Judge in concluding his judgment said this: 
“The evidence showsthat Mohammad Kazi, 
after escaping from the hold of the two excise 
“peons, joined in baating the excise men. The 
other appellants were members of an unlaw- 
ful assembly with the common object of res- 
cuing Mohammad Kazi from lawful eustcdy 
and joined in inflicting injuries on members 
of the excise party in order to effect and to 
safeguard his escape. The convictions are, 
therefore, within the scope of sections 224, 225 
and 147 of the Indian Penal Code. The 
attack was of a dangerous nature and shows 
that the perpetrators have little regard for 
law and order. The sentences are not, too 
severe.” I entirely agree with this summary 
of the learned Judge. 


(1) 28 C. 253; 5 C. W. N. 289. 
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- For these reasons -I think that this Rule 
should be discharged. 
WALMSLEY, J.—I agree. 
Rule discharged. 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 260 or 1916, 
(CriminaL Revision Petition No. 215 
op 1916.) 

August 17, 1916. 

Present: —Mr. Justice Seshagiri Aiyar. 

In re KAKUMARA ANJANEYALU AND 

~ anoraer—Accosep—Prririoners. 

Penal Code (Act XLV of 1860), s. 499, Exceps. (8) 
(9)— Defamation —Complaint to Police Constable— 
Pagi Burdan of proof—Evidence Act (I of 1872), 
s 105. 

A complaint to a Police Constable is not privileged, 
The rule of law that parties before the Court, 
Counsel and witnesses are absolutely privileged, can- 
not be extended to the case of complaints to a Police 
Constable. [p. #14, col. 2.1 

NMuthusawmi Naidu v. Emperor, 14 Ind. Cas. 757; 37 
M. 110 af p. IH; 11 M. L. T. 431; 18 Cr, L. J. 293, 
distinguished. 

An accused person, who in a charge of defamation 
pleads privilege under exceptior 8 of section 499, Indian 
Penal Code, has ia establish affirmatively two 
ingredients which alone will bring him within that 
exception, viz., (1) the preferring of a complajut in 
good faith and (2) preferring it to a person who has 
authority over the person complained against. This 
is what section 105 of the Evidence Act lays down, 
{p. 815, col. 1.] 

Venkata Narasimha v. Ketayya, 12 M. 374, distin- 
guished. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of Session, Guntur Division, in 
Criminal Appeal No, 45 of 1915, preferred 
against that of the Court of the Sub- 
Divisional Magistrate, Tenali, in Calendar 
Case No. 45 of 1915. 

Mr. T. Richmond, for the Petitioner. 

The Public Prosecutor, for the Crown. 

ORDER.—Thechargeagainst the lstaccus- 
ed is this (I use the language employed in 
the charge sheet):— That you (referring to 
the accused) on or about the 18th June 1915 
at Tenali defamed Bollee Ramanajayya (com- 
plainant) by giving information to pro- 
secution 3rd witress, Railway Head Consta- 
ble, and the Railway Station Master, pro- 
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secution 2nd witness, that the complainant 
Ramanajayya was bringing illicit ganja by 
the train, which led to the search of the 
person of the complainant and another.” 
The charge against the 2nd accused is “that 
you (referring to the accused) on the said 
date gave a written information to the 
prosecution 3rd witness that”, etc. 

As regards the Ist accused, the charge is 
simply that he gave information to the 
Station Master and the Head Constable that 
the complainant was bringing illicit ganja by 
train, 


The cases of the two accused have been 
separately argued before me. As regards the 
Ist accused, I am constrained to differ from 
the Courts below and must hold that there 
is no legal evidence upon which the convic- 
tion against him can stand. The Sessions 
Judge as well as the Magistrate refer to 
the evidence of the prosecution witnesses Nos. 
2 and 3 as substantiating the case against 
the Ist accused. This is what the Station 
Master states: “He told me he had given 
information to the Police that he expected 
some parties by the train to bring smug- 
gled ganja”. No mention of the person who 
was coming by the train and who was 
suspected of bringing the ganja was made. 
The Head Constable P. W. No. 3 says: “When 
Exhibit B was written, the Ist accused was 
present, The 2nd accused came to me first 
and then lst accused came, it wasonly the 
lst accused who gave me the information,” 
He does not say what the information was 
which was given by the Ist accused. It is 
a gratifying feature of that case that the 
cross-examining Pleader has puta restraint 
upon himself in not supplementing the 
evidence for the prosecution, as very often 
happens in such cases. The evidence, as 
it stands, is altogether insufficient to bring 
home any offence to the Ist accused. I 
must, therefore, reverse the conviction against 
him and direct that the fine, if paid, be 
refunded to him. 

As regards the 2nd accused the matter 
stands altcgether on a different footing. He 
undoubtedly gave a written complaint to 
P. W. No.3. + 

I may first ofall refer to the objection 
raised by Mr. Richmond that the written 
complaint is not in accordance with the 
actual charge that has been laid against the 
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2nd ac$used. After looking into the com- 
plaint, I do not think that there is any 
substance in this contention. Bxhibit B 
says (referring to the cəmplainant and 
another) that tbey “are both suspeated of 
bringing ganja without license.’ Mr. Bich- 
mond wants me to infer from this that 
there was a bare suspicion and that was all 
that was mentioned to the Head Constable; 
but having regard to what happened, namely, 
the search of the person of the complainant, 
I feel no doubt that the 2nd accused actually 
intended to convey the information to P. 
W. No. 3 that the complainant was coming 
with smuggled ganja in his possession. 
The more serious contention of the 
learned Counsel is this, that the complaint 
preferred by the 2nd accused is privileged, 
He relies in support of his contention upon a 
decision in Muthusamt Naidu v. Emperor (1), 
where it was held that a complaint toa Magis- 
trate was absolutely privileged. Ido not think 
that the principle of this decision can be 
extended to a complaint to a Police Con- 
stable. It is true, as pointed by Mr. Rich- 
mond, that just as section 2L1 would 
cover the case of a false complaint to 
a Magistrate, section 182 may be availed 
of, if there is a false complaint to 
a Police Head Constable. Bat snonethe- 
less, the principle enunciated in Muthusawmt 
Naidu v. Emperor (1) proceeds apon the basis 
that parties before the Court, Counsel and wib- 
nesses are all absolutely privileged, following 
earlier decisions of this Court. That prin- 
ciple cannot be extended to the case of the 
complaint to a Constable. i 


Another objection of the learned Counsel 
is that the burden of proof has been wrong» 
fully thrown on his client tò show that he 
came within exceptions 8 and 9 of section 
499, Indian Penal Code. Apart from author- 
ities, | feel no doubt that the procedure 
adopted by the Courts below is perfectly 
correct, naving regard to the language of 
the Indian Penal Code. Section 499 says: 
“whoever by words, either spoken etc...... ; 
makes or publishes any impu ation...... , 19 
said, except in the cases hersinafter excepted, 
to defame that person,’ If we turn to 
exception 8 of the section, it is therein stated: 


(1) 14 Ind, Cas. 757; 37 M. 110 ab p, 111; ILM. Ta, 
T, 431; 18 Cr. L. J. 293, 
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“It is not defamation to prefer in good faith 
an accusation against any person to any of 
those who have lawful authority over that 
person...... .’ The two ingredients to be 
established are the preferring .of a complaint 
in good faith and preferring it to a person 
who has authority over the person complained 
against, Both these ingredients should be 
affirmatively established by the person who 
wants to bring himself within exception 5, and 
that is what section 105 of the Evidence 
Act lays down. 

Apart from the authorities, there can, there- 
fore, be no doubt upon that matter. The 
learned Counsel for the petitioner relies very 
strongly upon a decision of Muttusami Aiyer 
and Shephard, JJ., in Venkatanarasumha v. 
Kotayya (2). In the first place, the observa- 
tions of the learned Judges in that case refer 
toa suit in a Civil Court for damages. In 
the second place, the learned Judges found 
that the occasion for writing the petition was 
a privileged one. The océasion was this: the 
Magistrate had gone to the place where the 
accused were residing to enquire into certain 
charges against the Village Munsif, and 
the accused who were the ryots of the village 
preferred a petition to him on the spot. The 
learned Judges held that the occasion was 
privileged. It is for the party who says 
that the petition is defamatory to show that 
the privilege has been exceeded. That I 
take to be the ratio decidendi of the decision 
in Venkata Narasimha v. Kotayya (2°. 
The learned Judges had not to deal with 
the construction of section 499. This deci- 
sion is no authority fora case under the 
Indian Penal Code. Iam, therefore, of opinion 
that the Courts below are right in holding 
that the charge against the 2nd accused has 
been made out. I sustain the conviction so 
faras the 2nd accused is concerned and 
dismiss his petition. 

Conviztion against 2nd ascusil upheld; 
Ist accused acquitted, 
(2) 12 M. 87-4, 
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BOMBAY HIGH COURT. 
CRIMINAL APPLIGATION FOR Revision NO, 120 
_ or 1916. 
July 13, 1916. 

Present:—Mr. Justice Batchelor and 
Mr. Justice Shah. 
SHIVBHARAN AYODHYAPRASAD — 

ACCUSED — APPLICANT 
Versus 
HEMPEROR—Obpeosite Party. 

Penal Code (Act XLV of 1860), 8 289—Ingredients 
of ofence—Neyligent management of animal— Allowing 
vicious animal at large—Crievous hurt—Knowledg 
of results —Presumption. 

‘The essentials of an offence under section 289, 
Indian Penal Code, are that there should be probable 
danger to human life or limb or danger of grievous 
hurt from the negligence shown in the custody of 
the animal. [p. 815, col. 2.] 

Ifa person allows an animal in his custody to be 
ab large in spite of its previous vicions character, the 
presumption is that he does so with knowledge that 
there is probable danger to human life or limb, [p. 
815, col. 2; p. 816, col. J.] 


Criminal application for revision from 
conyiction and sentence passed by a Bench 
of Magistrates, Second Class, Thana. 

Mr. D. W. Pélgaonkar, for the Accused- 
‘Applicant. 

JUDGMENT.—The applicant here has 
been convicted under section 289 of the 
Indian Penal Code, in that he negligently 
omitted to take such order with a hull in 
his possession as was sufficient to guard 
against any probable danger to human life, 
or any probable danger of grievous hurt from 
the animal, 


- 


Mr. Pilgaonkar has contended, and we 
think rightly, that the essential ingredient 
of this offence is that there should be 
probable danger to human life or limb from 
the negligence shown in the custody of the 
animal. That is the point upon which 
section 289 turns, and that is the point to 
which Magistrates in administering this 
section should devote their attention. We are 
not clear that the point received sufficient 
attention in this case, where the evidence 
goes to show no more than that the appli- 
cant’s bull had on previous occasions fought 
with the complainant’s bull. But in view 
of this evidence and the other circumstances 
on the record, we think it right in this parti. 
cular case to draw for ourselves the infer- 
ence that the applicant, in allowing this bul{ 
to be at large in spite of its previous charac. 
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ter, did so with knowledge that there was 
probable danger to human life or limb. 
Therefore we discharge the Rule. 
Rule discharged. 


MADRAS HIGH COURT. 
Crinan Revision Cases Nos, 152 AND 154 
or 1916. 

Cristnal Revision Perrrions Nos. 126 AND 
128 cr 1916. 

CRIMINAL Reviston Cass Nos. 164 or 1916. 
TAKEN ue No. 10 or 1916. 

. September 4, 1916. 
Present:—Mr. Justize Sadasiva Aiyar. 
In Cr. R. C. No. 152 or 1916 
In re MANNAR KRISHNAN CHETTY— 
Accusep No. 4—Psritiongr. 
In Cr. R. C. No. 154 or 1916 
In re ARUNACHELLAM PILLAI— 
Accusep No, 3— PETITIONER. 
In Cr. R. C. No. 164 or 1916 
In re RANGIAH CHETTY AND anotazr— 


AccoseD. 
Criminal Procedure Code (Act V of 1898), ss. 237, 
23R, 423, 439, 537 —Appellate Court, powers of, to alter 
finding—Omission to frame charge, on which altered 


jinding to be given, effect of —Revision, whether ground - 


for—Qpium Act (I of 1878), s 9 (e), (£)—Con- 
wiction under s. 9 (c), alteration of, by Appellate 
Court into one under 3.9 (f)—Legality—Prejudice to 
accused-—Possession of opium on behalf of master— 
Offence. 

An Appellate Court has unqualified power to alter 
the finding of the trial Court on appeal while main- 
taining the conviction, and its omission to frame a 
charge on which it gave its altered finding and call on 
the accused to meet it will not render its proceedings 
illegal unless tho accused was prejudiced by tho 
omission [p. 817, col. 2.] 

Golla Hanwmappa v. Emperor, 10 Ind. Cas. 872; 21 
M.L. J. 805; 10 M. L. T. 66; (1911) 2 M. W.N. 106; 
35 M. 243; 12 Cr. L. J. 269, Yakub Ali v. Lethw Thakur, 
30 C. 288, referred to. 

An omission to frame a charge is not a ground for 
revision unless there has been consequent miscarriage 
of justice. [p. 818, col. 2.] 

Where tho master is himself not entitled to be in 
possession of opium, the servant cannot plead pos- 
session on behalf of the master to a charge under 
section 9 (c) of the Opium Act. [p. 817, col. 1.] 

Where a conviction under section 9 c) of the 
Opium Act was altered by the Court of Appeal into 
one under section 9 (f) of the Act taken with section 
114, Indian Penal Code, and no charge was framed 
under the latter section, but the conviction and 
sentence of the trial Court were maintained: 

Held, that there was no case for interference by the 
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High Court, as the accused was not misled in his 
defence@and no miscarriage of justice was caused by 
the failure to frame acharge, the facts to be proved 
having been disclosed in the trial under section 9 (c) 
of the Opium Act. [p.818, col. 2,] 


Petitions, under sections 435 and 439 of 
the Code of Criminal Procedure, 1895, 
praying the High Court to revise the 
judgment of the Court of Session of 
Trichinopoly, in Criminal Appeals Nos. 70 
and 69 of 1915, confirming the sentences 
passed on the dth and 8rd accused, in 
Calendar Case No. 95 of 1915, on the file 
of the Court of the Sub-Divisional Ist 
Class Magistrate of Trichinopoly; and 

Case taken up by the High Court on 
perusal of the Calendar with regard to lst 
and 2nd accused in the said Calendar Cuse 
No. 95 of 1915 on the file of the said Sub- 
Divisional Ist Class Magistrate of Trichino- 
poly. : 

Dr. S. Swaminathan and Mr. K. Jagannatha 
Atyar, for the Petitioners. 

Mr, E., R. Osborne, 
for the Government. 


ORDER.—The convicted 3rd accused is 
the petitioner in Criminal Revision “Case 
No. 154 of 1916 and the convicted 4th 
accused is the petitioner in Criminal 
Revision Case No. 152 of 1916, their 
convictions having been affirmed by tke 
Sessions Judge on appeal. The remaining 
Case No. 16-4 of 1416 was taken up by this 
Court on its own motion for the revision 
of the order of discharge passed by the 
Sub-Divisional Magistrate in favour of the 
accused Nos. 1 and 2. 


Public 


Prosecutor, 


Having heard full arguments, I might at 


- once state that there is no evidence worth the 


name against the 2nd accused and as regards 
the lst accused, though there is grave room 
for suspicionagainst him that he committed (or 
-abetted the commission of) an offence under 
the Opium Act I of 1878, I do not thiuk 
that the evidence of his guilt is so clear 
and sufficient as to justify interference in 
revision with the Magistrate’s order of 
discharge. Criminal Revision Case 164 of 
1916 is, therefore, dismissed. 

As regards the 3rd accused’s revision peti- 
tion (No. 154 of 1916), the evidence against 
him that he was in possession of 9 seers of 
opium in an unauthorized place and was 
trying to sell it unlawfully and that 
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neither he nor his master (the Ist accused) 
was entitled to be in possession *of that 
` excessive quantity in that place, is clear 
and convincing. Dr. Swaminadhan argued 
that, the third accused’s possession was the 
possession of his master (the Ist accused) 
and hence he (the third accused) could 
not be convicted under clause 9 (c) of 
the Opium Act of illegal possession of 
opium, The learned Counsel quoted certain 
cases under the Arms Act, in which it was 
held that if the master was entitled to be 
in possession of arms the possession of arms 
by a servant for the master was not illegal 
and no offence was committed by the 
servant. Those decisions have uo applica- 
tion to this case for two reasons. 

(a) There is no sufficient evidence to show 
that the 3rd accused’s possession of the 9 
seers was on behalf of the Ist accused; 

(b: Lhe master (the lst accused) was himself 


not entitled to be in possession of the 
opium. 
I, therefore, dismiss the 38rd  accused’s 


Revision Petition No. 154 of 1916, 

Coming lastly to the fourth accused’s Revi- 
sion Petition No. 152 of 1916, he was convict- 
ed by the Sub-Divisional Magistrate under 
clause 9 (e) of illegal possession of opium. 
On appeal, the Sessions Judge altered the 
finding to the offence of abetting the illegal 
sale of opium under clause 9 (f) of the 
Opium Act and section 114, Indian Penal 
Code, maintaining the sentence. As regards 
the facts found by the Sessions Judge to 
have been proved in the case, I see no 
reason to differ. Dr. Swaminadhan argued, 
however, that the facts necessary to be 
proved to establish an offence under clause 
(c) of section 9 are so materially different 
from the facts to be established for an 
offence under clause (f) that an Appellate 


Court cannot alter the conviction 
from one under clause (e) to one 
under clause (f). He relied principally 
on au incidental passage found in the 


judgment in Golla Hanumappa v. Emperor (1). 
That passage (at page S08)* is as follows: — 

“In cases not falling under sections 237 
and 238 of the Code of Criminal Procedure, 


no doubt the Appellate Oourt cannot 
(1) 10 Ind. Cas. 372; 21 M. L. J, 805; 10 M. L. T. 66; 
(1911) 2 M. W. N. 106; 35 M. 243; 12 Or. L. J. 269. 


_ #Page of 21 M. L. J.—Ed. = 
52 
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convict a person of an offence with which 
he was not charged in the first Court.” 
Section 423 (4) (2) of the Criminal 
Procedure Code makes, however, no refer- 
ence to sections 237 and 238 and unquali- 
fiedly gives the power to the Appellate 
Court to “alter the finding” on appeal, 
and I am not disposed to qualify the 
powers so given by the Legislature, unless, 
of course, prejudice was likely to have 
been caused to the accused and injustice 
might have resulted by his not having 
had the opportunity to meet the altered 
charge. In Yakub Ali v. Dethu Thakur 
(2) Prinsep and Mitra, JJ., laid down 
(if I may say so with respect) the true 
-principle, namely that where “the accused 
have been preyudiced by the omission” to 
frame the sharge on which the Appellate 
Court wishes to give the altered finding, 
that is, where if the altered charge had 
been framed in the first Court, “the defence 
made” and the evidence adduced for the 
defence “might have been of an entirely 
different character,” the Appellate Court 
should not use the power vested in it by 
section 423 to give such an altered finding. 
My opinion, following Yakub Ali v. Lethu 
Thakur (2), is based entirely on the language 
of section 423 and [ do not think it 
necessary to rely on section 537 of the 
Criminal Procedure Code, which says that 
“no finding, sentence or order passed by 
a Court of competent jurisdiction shall be 
reversed or altered under Chapter XXVII 
or on appeal or revision on account of 
any error, omission or irregularity in the 
complaint, summons, warrant, charge, 
proclamation, order, judgment, or other 
proceedings before or during trial or in 
any enquiry or other proceedings.” I 
might, however, state that even if the 
omission to frame an alternative charge 
cannot be called an “error in the charge” 
(as argued by Dr. Swaminadhan), it seems 
to come under the very compreheusive 
words “error or irregularity i in any inquiry 
.or other proceedings” [see also Emperor v. 
Tribhovandas Brijbhukandas (3) }, 

Farther, section 535 directly contemplates 
“the omission to frame a charge” and it 


(2) 30 C. 288, 
(3) 26 B, 533; + Bom. L. R, 271, 
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provides that 
Revision thinks ¿lat a failure of justic? 
has been occasioned by an omission to frame 
a charge, it shall order that a charge be 
framed”, etc., showing that if no failure 
of justice has taken place, the lower Court's 
order ought to be confirmed in appeal or 
revision. Lastly, section 232 of the 
Criminal Procedure Code says that if “the 
High Court, in the exercise of its powers 
of revision or of its powers under Chapter 
XXVII, is cf opinion that any person 
convicted of an offence was misled in his 
defence ly the absence of a charge or by an 
error in the charge, it shall direct a new 
trial,” again showing that omission to frame 
a charge is 
unless there has been consequent miscarriage 
of justice. In the present case, I am 
satisfied that the 4th accused was not 
misled in his defence and there was no 
miscarriage of justice caused by the non- 
framing of a charge under clause 9 (f) 
of the Opium Act in the Ist Court, as 
the facts to be proved were disclosed in 
the examination of the prosecution Ist 
witness himself who was cross-examined 
at great length on every point. The 4th 


aceused’s petition is also, therefore, dis- 
missed. 
Petitions dismissed. 
V.RPs 


CALCUTTA HIGH COURT. 
CriminaL Rererence No. 13 AND 
Arvean No. 427 or 1916, 

July 20, 1916. 

Tresent:— Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice Walmsley. 
TORAP ALI AND ANOTHER— ÅCCUSED— 

APPELLANTS 
VETSUS 
EMPER OR— PROSECUTOR— RESPONDENT. 
Penal Code (dct XLV of 1860), s. 3802—Murder— 
Motive, proof of, if necessury, in upholding conviction. 
Where two accused T and G were convicted of 
murder and sentenced to death by the Sessions 
Judge and the motive of one of them, T, for the 
murder was satisfactorily proved, while as against 
the other accused, G, there was no satisfactory 
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evidence of any such motive, the High Court upheld- 
the conviction, and confirmed the sentence, holding that 
although jf it had to rely to any great extent upon 
motive being proved to its satisfaction, its conclusion 
might have been different in the case ‘of the accused 
G, still as it was satisfied upon the evidence that the 
Sessions Judge was right in his conclusion that G 
was actually present with Tat the time the murder 
was committed it was not necessary for the High 
Court to come to any definite conclusion as to. 
what the motive was on the part of G. [p. 818, col. 
2; p. 819, col. 1.) 


Babus Kshitish Chandra Chakravarty and 
Amir Chand Pal, for the Appellants. 
Mr. Camell, Deputy Legal Remenbrancer, 
for the Crown. 
JUDGMENT. 


SANDERSON, C. J.-- In this case the appeal 
is by both the accused Gohar Ali and Torap 
Ali against the conviction of murder by 
the learned Additional Sessions Judge of 
Bakarganj. The assessors apparently had’ 
some difficulty in coming toa conclusion. But 
the learned Sessions Judge after asking 
them questions came to the conclusion that’ 
the first assessor had really arrived at the 
conclusion that the two accused committed 
the murder and that the second asseasor had 
arrived at the conclusion that there was, 
not sufficient evidence to convict the two 
accused of murder. The learned Additional 
Sessions Judge, as I have already said, 
agreeing with the first assessor and differing | 
from the second, found both the accused, 
guilty. 

Now, after listening to the argument of 
the learned Vakil who appeared for both the 
accused and who put the case very clearly 
before us, and reading the evidence, my 
learned brother and I have come to the 
conclusion that as regards Torap Ali there 
is no doubt thatthe conviction was right, 
and I need not say anything more about 
him. 

As regards the other accused Gohar Ali 
this caused us some anxiety. We have, 
however, come to the conclusion that tLe 
conviction ought tobe upheld. The evidence 
with regard tothe motive in the case of: 
Gohar Ali is by no means as strong as that: 
in the case of Torap Ali, and, if we had, 
to rely to any great extent upon motive 
being proved to our satisfaction in this’ 
case,. our conclusion might have been a. 
different one. But ina case of this -kind, 
where we are satisfied upon the evidence 
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that the learned Judge was right in his 
conclusion that Gobar Ali was actually 
with Torap Ali at the time the murder was 


committed, itis not necessary for us to 


come to any defiaite conclusion as to what 
the motive was onthe part of Gobar Ali. 
The learned Judge says, that he probably. 
had a grudge against the naib, the deceased 
man. it is quite possible he may have 
heard that the naib had provided the Police 
officer with information and materials which 
might have led to a prosecution against 
Gohar Ali, under section 110 of the Criminal 
Procedure Code; it is quite possible -that in 
a small village lire this, the fact of the 
naib having given such information might 
easily become public property and may 
havecome to the ears of Gohar Ali as well 
as to the ears of other people. But as I 
have said before, in the circumstances of this 
case, we do not think it is necessary for 
us tocome to any definite conclusion as 
to what the motive was which actuated 
Gohar Ali in committing this murder. 

Now, asregards the question of identity, 
we are satisfied, first of all, that the 
learned Judge came to a right conclusion 
upon the point as to the light. The evi- 
dence seems to be satisfactory npon that 


point. It does not depend upon the evidence 


of Sarat alone. His evidence seems to be 
corroborated by the evidence of everybody 
who could speak upon that question. Judg- 
ing from the evidence, as far as we can 


judge when itis in the form of writing, 


we think the learned Judge was quite 
justified in coming to the conclusion that 
there was a light from the hurricane lantern 
hanging in the cutchery practically over the 
north-east corner of the bed upon which 
Sarat was sleeping. Then the next point to 
be considered is that tbis conviction of 
Gohar Ali really depends upon the evidence 
of Sarat. That is quite true. The question 
first of all is whether Sarat’s evidence taken 
by itself should be accepted as the evidence 
given by au honest man. Speaking for 
myself, I think Sarat’s evidence, judging as 
far as [ can when the evidence is put merely 
in the form of a written document, is that 
of a man who was honestly trying to give 
a true account of what he had seen. I am 


confirmed in that conclusion by the statement. 


of the learned Judge who had the great 
advantage of seeing him, me, “Sarat struck 
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meas being a very careful and‘ reliable ` 
witness, and I am satisfied that he gave his 
evidence with a due sense of responsibility, 
and that he would not have named Gohar Ali 
if he had not been quite certain that it 
really was he.” 

One further remark I have to make in 
this connection; and that is that nothing 
has been suggested, as far as I remember, ' 
which would make one suspect in any 
way that Sarat had any reason for saying 
that the second man was Gohar Ali, if, in 
fact, he was not Gohar Ali. Sarat apparently 
had no grudge against Gohar Ali. There is 
no suggestion in the evidence either in the’ 
examination-in-chief or in the cross-examina- 
tion that there was any bad feeling be- 
tween Sarat on the one hand and Gohar’ 
Ali on the other. ' 

Now, Sarat’s evidence, to my mind, is’ 
corroborated in several very material res- 
pects. Itis corroborated by the evidence 
of the two peons who were outside in the 
verandah. If I may here say, on reading the, 
evidence of the two peons I am satisfied, as 
far as cne can be satisfied when one has” 
only a written record to rely upon, that 
they were telling a true story They said 
that they were sleeping on the verandah 
and as socn as Sarat called out they got ap, 
crying “who is it.” Sarat at once said there. 
were Torap Aliand Gohar Ali going away, 
That is certainly a material corroboration of 
Sarat’s evidence. 

Another thing which strikes us- as cor- 
roboration of Snarat’s evidevce is this. It 
must be remembered that Sarat said 
that when he was roused by the ery of the 
naib and a bump on the floor, he saw within 
about 9 feet of him Gohar Ali in the act of 
getting out backwards through the “sindh” 
and Torap Ali standing, and what the two 
peons said was that when they got up and 
looked into the office through the railings. 
they did not see Gohar Ali going through 
the hole, but saw Torap Ali going through 


the hole. That is just what would have 
happened if Sarat’s story was a correst’ 
one. In that respect I thinkSarat’s evidence 


is corroborated by the evidence of the two, 
peons. . 

Another thing that struck me ig this that. 
the two peons, when the door was opened,. 
immediately wentinto the offise and they - 
found the body of the murdered man lying 
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on the ground and his 
twitching, although he died almost 
immediately afterwards. There again is 
striking corroboration of Savat’s story, who 
said thathe heard the cry of the murdered 
man —he mast have cried immediately after 
he was attacked, and he, Sarat, waked up 
and called out to the peons, who immediately 
entered the room and then found the body 
of the murdered man actually moving just 
before he died. 

Then again, as soon as. the neighbours 
were called, Sarat said that the two men 
whom he saw in the office were Torap and 
Gohar. 

Another thing which I wish to mention 
is that these two men, Torap and Gohar, 
were both neighbours of Sarat, and ds I have 
said before, against whom he had no grudge 
whatever. He must have known them by 
sight; they were both within about 9 feet from 
him, perhaps one of them was within less 

“than nine feet, and I am satisfied that there 
wasa lamp burning in the office at that time. 
He, therefore, had ample opportunity of 
recognising both these men. He says that 
he saw Torap Ali and Gohar Ali, Gohar Ali 
in the act of getting out through the hole. The 
peons say that their attention was drawn 
by Sarat and they saw Torap Ali, so that the 
peons’ evidence corroborates Sarat’s story 
in tbab respect. At all events, itshows that 
Sarat’s recognition of Torap was right, and, 

“if his recognition of Torap was right, I see 
uo reason why he should not be right as 
regards the other man, Gohar Ali, because 
both these men were only a few feet from 
him at the time his attention was drawn to 
them. 


The last point is one to which I have 
already referred and to which I attach great 
importance and it is this, the learned Judge, 
who had an opportunity of seeing the witnesses 
and who evidently paid the greatest attention 
to the evidence, has come to the conclusion 
thatthe witness Sarat was aman upon whom 
he could rely. 1 gather that he was careful 
in his answers, anxious vot to say more than 
what he was really convinced he could say, 
and'this is a matter which this Court must take 
as most important in considering whether the 
learned Judge was right in arriving at the 
conclusion that Gohar Ali was one of the 
murderers. : 


legs were still 


INDIAN OASES. t 


(1916 


e 

For these reasons, [am of opinion that the 
conviction of Gohar Ali for murder ought 
to be upheld as well as the conviction of 
Torap AÑ. 

Having regard to the brutal nature of 
the offence,a murder committed without 
any extenuating circumstance, I see no reason 
why the sentence of death passed upon these 
two men shoald not be confirmed. h 

The rasult is that the appeal of these two 
accused persons, Gohar Ali and Torap Ali, is 
dismissed and the sentence of death passed 
upon them by the learned Sessions Judge 
is confirmed, 

WALMSLEY, J.—I agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Oriana Revision Case No. 137 or 1916. 
(Crtminat Reviston Petition No. 114 
or 19:6). 

July 14, 1916. 

Present: Mr. Justice Seshagiri Atyar 
In re KATARI VEERANNA—Paoritiover. 

Criminal Procedure Code (Act V of 18984, s. 476, 
scope of. -Person not party to proceeding nor enamined 
as witness, whether can be sent fo nearest Magistrate — 
Penal Code (Act XLV of 1860), s. 196—Using evidence 
known to be false, what constitutes—Abortive attempt to 
secure medical certificate, whether offence under s. 196. 

A Magistrate has no jurisdiction to send & person, 
who has not been a party to any proceedings before 
him and who has not been examinod as a witness 
in a case, to the nearest Magistrate under section 
476 of the Criminal Procedure Code. Nor can he 
direct an enquiry under that section into an offence 
under section 161, Indian Penal Code, as that section 
is not mentioned in section 195, Criminal Procedure 
Code. [p. 821, col 1.] 

In order to constitute an offence under section 196, 
Indian Penal Code, there must be some evidence in 
existence which the party is either using or attempt- 
ing to use. A mere attempt to get a medical 
certificate, which is refsed, does vot fall under 
section 196. [p. 821, col. L] 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 138983, 
praying the High Court to revise the order 
of the Court of the Head-quarters Deputy 
Magistrate of Anantapur, in M. Dis. No. 20 
of 1916, ani to issue anorder directing that, 
pending disposal of this criminal revision 
case, all further proceedings in the Court of 
the District Magistrate of Anantapur in 
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pursuance of the said order of the Court of 
the Deputy Magistrate of Anautapur be 
stayed. 

Dr. Swaminathan and Mr, P. M, Srinivasa 
Atyangar, for the Petitioner. 

The Public Prosecutor, for the Crown, 

ORDER.—I have serious doubts whether 
the Magistrate has jurisdiction to send a 
person, who has not been a party to any 
proceedings before him and who has not been 
examined as a witness in the case, to the 
nearest Magistrate under section 476, 
Criminal Procedure Code. But apart from 
that, there are serious objections to the 


maintainability of his order. In the first place .. 


as regards the direction to enquire into the 
offence under section 161, Indian Penal Code, 
it is clear, as pointed out by Dr. Swaminathan, 
that that section is not one of those mentioned 
in section 195, Criminal Procedure Code. The 
learned Public Prosecutor does not press this 
portion of the case. Thon as regards the 
prosecution under section 196, Indian Penal 
Code, it is clear from a reading of that section 
that there must be some evidence in existence 
which the party is either using or attempting 
to use. The evidence in this case taken at its 
best shows that the accused has been attempt- 
ing to get from the Medical Officer a certi- 
ficate which may be used ona subsequent occa- 
sion. The certificate was never given. Under 
those circumstances no evidence was in 
existence which could have been utilised 
by the accused for improper purposes. I, 
therefore, think that the order directing an 
enquiry under section 476 with reference to 
these two references was passed without 
jurisdiction. I set aside the order and all 
the proceedings taken subsequent to the 
passing of the order. 
Petition allowed; Order set aside. 
V.R.P. 
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MADRAS HIGH COURT. 
Criminar Revision Cass No. 205 or 1916. 
(Criunat Revistos Purrrion No. 170 

` or 1916.) 
Cerisinat Miscenzaneous Putrrioy No. 320 
or 1916. 

September 6, 1916. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Krishuan. 

In Cr. R. C. No. 205 or 1916 
ALLURI SUBBARAJU, DECEASED— 
PETITIONER 
Is Cr, M. P. No. 820 oF 1916 
ALTLUBI VENKATASOMARAJU—~ 
PETITIONER 
VETSUS 
ALLURI RAMBHADRA RAJU alias 


VARAHALU RAJU— RESPONDENT IN BOTE. 

Criminal Procedure Code (Act F of 1898', s 145 (7) 
— Charter Act (24 5" 25 Vic. O. 104), s. 15—High 
Court—Revision—Death of party pending revision — 
Abatement—Power to deal suo motu on merits in 
absence of questions affecting jurisdiction. 

Clause 7 of section 145, Criminal Procedure Code, 
regulates only proceedings under the section and its 
purview cannot be extended to others, such as 
revisional proceedings before the High Court under 
the Charter Act. [p. 822, col. 1] 

On the death, therefore, of the petitioner, pending 
disposal of a revision petition in the High Court 
under the Charter Act against an ‘order passed under 
section 45,the proceedings abate and his sonewill 
not be permitted to be brought onthe record to 
prosecute it. [p 82>, col !.] 

The High Court will not deal, in revision, with 
the Magistrate’s order suo motu whon the Magistrate 
had complied with all the formalities essential to his 
having jurisdiction. [p. 822, col. 1.] 


Kamal Kutty v. Cdayavarma Raja Valia Raja of 
Chirakal, 17 Ind. Cas. 63; 86 M. 275; 12 M. L. T. 4°9; 
(1912) M. W. N. 1154; 23 M. L. J. 499; 13 Cr. L, J. 7&3, 
referred to. x š 


Petition under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the proceedings 
af the Court of the Sub- Divisional Magistrate, 
Rajahmundry, in Miscellaneous Case No. 8 
of 1915, and ‘ 


Petition praying that the High Court will 
be pleased to directthat the petitioner ( Alluri 
Voenkatasomaraju) be brought on record as 
the legal representative of the deceased Alluri 
Subbaraju, petitioner in Criminal Revision 
Case No. 205 of 1916 on the file of the High 
Court. 


Mr. P. R. Nuraynuasyami Atyar, for the 


- Petitioner, 
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Mr. B. Narasimha Rao, for the Respond- 
ent. 4 

_ORDER.—The respondent against whom 
this order under section 145 of the Code of 
Criminal Procedure was passed, died after 
“presenting this petition for revision under 
` section 15 of the Charter Act, and his son 
has now applied to be brought on the record 
in order to prosecute it. 

His application has been supported solely 
by reference to section 145 (7). But that 
clause statedly regulates only proceedings 
under the section and we have been shown 
“mo authority for extension of its purview to 
others, such as the proceedings before us 
under the Cbarter Act. No authority has 
been adduced which is in point; and in 
these circumstances we cannot place the 
applicant on the record or hear his Vakil. 

It is also. impossible for us, consistently 
‘with the decision of Kamal Kutty v. Udaya- 
‘varma Kaja Valia Raja of Chirakal- (1), to 

deal with the Magistratée’s order by way of 
‘revision of our own motion, since we have 
satisfied ourselves that he complied with 
the formalities essential to his having juris- 
diction. 

The Criminal Revision Petition No. 170 of 
1916 (Criminal Revision Case No. 205 of 
1911.) filed by the deceased respondent is, 
thérefore, dismissed. 
Criminal Miscellaneous Petition No. 3820 of 
19.6, is also dismissed. 


INDIAN 


Petitions dissnised, 
V.B.P. 
(1) 17 Ind. Cas. 65; SAN, 275; 12 M. L. T. 439 


(1912) M. W. N. 1164; 23 M. L. J. 499; 18 Gr. L. J. 
' 458. 


ALLAHABAD HIGH COURT. 
CURIMINAL Revision No. 586 or 1916, 
August, 15, 1916. 

Present:—Mr. Justice Walsh. 

EM PEROR— PROSECTUTOR— APPLICANT 
versus 

MUNNA—Accusep—Oprosite Party. 

Orimanal Procedure Code ‘Act V of 1898), s. 107— 

. Magistrate- Jurisdiction~ Bad character~ Person resi- 
dent of place beyond juitsdiciton—Proceedings, legality 
of. 
Under section 107 of the Criminal Procedure Code, 
a Magistrate can deal with persons who Lavea 
general reputation as bad characters and who happen 
. 10 be within his jnrisdicticn, no matter whether tLey 
gre residents of a place within his jurisdiction or pot, 


His son’s application, ` 


CASES. ` [1916 
@ ue 


Criminal revision by the Local Govern- 
ment against the order of acquittal passed by 
the Sessions Judge, Bareilly, dated the 22nd 
May, 1916. 

Mr. A. E. Ryves, Government Advocate, 
for the Crown. 

JUDGMENT.—This case 
on the application of the Government 
Advocate. I think the learned Sessions 
Judge kas come to an erroneous conclusion, 
founding himself upon a decision of this 
Court under section 107 which does not 
apply and upona decision of the Caleutta 
High Court reported as Ketabor v. Queen- 
Empress (1). The latterdesision, which is cer- 
tainly in point, has been dissented from by the 
Bombay High Covrtand also by the Madras 
High Court in a decision reported as In re 
Kora Rangan (2), which I adopt. In cases of 
this kind arguments ab inconvenienti can 
always be produced on either side, On the 
one hand, it may be said that a man accused 
of an evil reputation outside his residence 
might be subjected to a great inconvenience 
in having to summon witnesses from a dis- 
tance. It may be that that is one ot the risks 
that travellers run in this country, but if they 
are persons of good character it does not 
strike me asa very serious one. On the other 
hand, it is obvious that a notorious thief who 
had made the continent too hot for himself 
might remain at liberty enjoyiug a notorious 
reputation asa thief and in his defence set up 
residence in France. The safer course is to 
look at the Statute. The section is perfectly 
‘plain. The Magistrate is given power to deal 
with persons who kave a general reputation 
as bad characters, who happen to be within 
his jurisdiction, Nothing is said and no 
language is used in the section bearing upon 
the question of residence at all. The case 
will have to go back tothe Sessions Judge 
to confirm the. order of the Magistrate or 
to deal with it as he thinks fit according to 
Jaw. Imay say that although the Govern- 
ment Advocate was not present I had the 
assistance of the Government Pleader. 

Case sent back. 


is a revision 


(1) 27 ©. 993. 
(2: 17 Ind. Cas, 413; £6 M.96; 23 M. L. J. 533; 13 
Cr. L. J. fol. : 


|| 
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* MAUNG PO HLA Y, EMPEROR, 


“LOWER BURMA CHIEF COURT. 
Crimtnat APPBAL No, 16 or 1916. 
February 14, 1916. 
Present:— Mr, Justice Twomey. 
MAUNG PO HLA -— APPELLANT ` 


VETSUS 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 387 
(8), 339—Pardon, tender of, to approver- Forjeiture 
~ of pardon— Wilfully concealing anything essential or 
giving false evidence—Absronding before cross- 
examination, effect of. 

Section 389, Criminal Procodure Code, must be 
construed strictly, and a person to whom pardon 
has been tendered can only be tried for the offence 
in respect of which he was pardoned, if it is shown 
that he has forfeited the pardon either (a by 
wilfully concealing anything essential, 
giving false evidence í 

Absconding before conclusion of cross-examination 
does not amount to wilfal concealment. 

Po Hla, 


JUDGMENT.—The appellant, 
was tendered a pardon as an approver in 
a dacoity case, and he has now been 
convicted and sentenced to seven years’ 
transportation for the dacoity in respect 
of which the pardon was tendered to him, 
the Sessions Judge holding that he forfeited 
his pardon. 

There seems to be no doubt that Po Hla 
absconded after his examination-in-chief 
because, as one of the assessors puts it, 
“the offence he committed was a serious 
one and he did not quite trust the pardon 
granted to bim.” t 
: A pardon is tendered to an approver 
“on condition of his making a full and 
true disclosure of the whole of the circum- 
stances within his knowledge relative to 
the offence and to every other person 
concerned, whether as principal or abettor, 
in the commission thereof.” Section 339 
lays down the circumstances in which a 
person to whom a pardon has been 
tendered may be tried for 
respect of which he was pardoned. It 
must be shown that he has forfeited the 
pardon, either (a) by wilfully concealing 
anything essential, 
evidence. 


It is not contended that Po Hla gave 
false evidence. Bat the learned Sessions 
Judge has held that “by deliberately with- 
drawing himself from cross-examination he 
‘has concealed something essential, to wit, 
the whole of the answers which he would 
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or (b) by ° 


the offence in ` 


or (b) by giving false | 
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compelled to give in cross- 
This view, in my opinion, 
involves an unwarranted straining of the 
provisions of section 339. Po Hla had 
made a full disclosure before two Magistrates 
and it lay on the prosecntion in the present 
case- to prove strictly that he had concealed 
something essential. The prosecution had 
to show definitely that he bad with- 
held evidence of some particular fact 
which was within his knowledge, and the 
prosecution was clearly unable to do this. 
It is a pure assumption, unsupported by 
any proof, that there are unknown facts 
which the accused persons at the trial 
could have compelled Po Hla to disclose 
in eross-examination. They had cross- 
examined him in the previous June in the 
Sub- Divisional Magistrate’s Court but nothing 
essential came out in that cross-examination. 
The Legislature has not expressly provided 
for the case of an approver who after 
being examined for the prosecution absconds 
without submitting himself to cross-examina- 
tion, and the reason no doubt is that such 
a case is nearly impossible where the 
provisions of section 337 (3), which were 
disregarded in this case, are duly complied 
with. But I think it is clear that section 
339 must be construed strictly and that 
according to the provisions of that séction 
the appellant has.not forfeited his pardon. 
Appeal allowed, 


have been 





MADRAS HIGH COURT. 
CURIMINAL Revision Case No. 797 or 1915, 
(CORIMINAL Revision Petition No. 645 
or 1915.) 

July 18, 1916. 
Present:—Mr. Justice Seshagiri Aiyar. 
In re SAMBA PILLAI AND OTHE kS— 
Accosep Nos. 4, 5, 11 AND 12— PETITIONERS. 

Penal Code (Act XLV of 1860), s. 148—"“Lawfully 
ın possession,” significance of—Going armed with 
sticks to recover possession from trespasser, whether 
amounts to rioting. 

A person who has been found to have reaped the 
crops and tohave been in possession of the property 
must be deemed to be lawfully in possession, and any- 
body who disturbs his possession must be taken to be 
a trespasser. `[p. 824, col. 1.] 

Where, therefore, the accused had sown tho crops 
and harvested them and_ the complainant’s party 
having after the harvest entered upon the land and 
ploughed itthe accused party went to the field armed 
with sticks: 
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Held, that the conduct of the accused party in going 
to the field with a numberof people armed with 
sticks did not constitute them members of an unlaw- 
ful assembly, and they were not guilty of an offence 
under section 145, Indian Penal @ode. [p, 824, col. 
2.) A 
Fateh Singh v. Emperor, 20 Ind. Cas. 140; 14 Cr. L. 
J. 880; 41 C. 43, followed. 
“ Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Courtto revise the judg- 
ment of the Court of Session, Madura 
Division, in Criminal Application No. 38 
of 1915, preferred against the judgment 
of the Court of the Sub-Divisional Ist 
class Magistrate, Usilampatti, in Calendar 
Case No. 148 of 1914. 

Mr. K. R. Guruswami Aiyar for Mr. K. 
8. Jayarama Adyar, for the Petitioners. 

The Public Prosecutor, for the Crown. 


ORDER.—In this case, the facts found 
are that in the early part of the year 
the accused had sown the crops and 
harvested them. Subsequently, after the 
harvest, the complainant’s party entered 
upon the land and began to plough it. 
The accused party therenpon went to the 
field armed, as it is said by the Magistrate, 
- with deadly weapons for the purpose of 
getting possession from the opposite party. 
The Magistrate says that the ecmplainant’s 
party was lawfully in possession. I am unable 
to follow himin this. The learned Public 
Prosecutor says that, if a party during the 
absence of the person who was previously 
in possession has possession of the property, 
he must be deemed to have been lawfully 
in possession, That would mean that unless 
the party who was entitled to the property 
and who was in possession also is always on 
the land, anybody can enter upon it and say 
that he is in peaceful possession, A person 
who has been found to have reaped the 
crops and to have been in possession of 
the property must be deemed to be lawfully 
in possession; and any body who disturbs 
his possession must be taken to be a 
trespasser. Under those circumstances the 
question is whether the accused were 
justified in going to the field with sticks, 
because I take the term ‘deadly weappn’ 
to be synonymous with ‘sticks’ in this 
case, as it is not urged that they had 
any other weapon. Of course if the accused 
had been charged with causing hurt, that 
wonld have been a different matter. They 
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are enly charged under section 148. 
Follewing the ruling in Falch Singh v. 
Emperor (1), which shows that in maintain- 
ing the right to possession the accused are 
entitled to go armed with lathis, I am of 
opinion that the conduct of the accused 
party in going to the field with a number 
of people armed with sticks does not 
constitute them members of an urlawful 
assembly. They took the sticks to protect 
themselves and not. to use it on the 
opposite party without provocation. I 
must, therefore, reverse the conviction of 


the accused; the fines, if paid, must be 
refunded. 

Petition allowed; Conviction set asdie. 
T. R.P. 


(1) 20 Ind. Cas, 140; 41 O. 43; 14 Cr. L. J. 380. 





OUDH JUDICIAL COMMISSIONERS 
COURT. 
Camminat Revision No. 178 or 1915, 
November 2, 1915. 
Present:— Mr. Lindsay, J. C. 
EMPEROR— PROSECUTOR —ÅPPLICANT 
versus $ 

MENDAIT alias SITA RAM alias RAM 

PRASAD— Accosev—Opposire Party. 
Criminal Tribes Act (III of 1911), s. 28—Punishment, 
enhanced—Accused being member of criminal tribe 

at subsequent and not at previous conviction, effect of. 

Section 23 of the Criminal Tribes Act applies to 
the case of a previously convicted accused who is a- 
member of a notified criminal tribe at the time of 
his present conviction, although his tribe had not 
been notified as such at the time of his provious 
conviction. [p. 825, col. }.] 

Application against the order of the 
Assistant Sessions Judge, Sultanpur, dated 
the 16th July 1915. 

The Government Pleader, for the Crown. 

JUDGMENT.—This is an application on 
behalf of the Local Government for enhance- 
ment of punishment in the case of one Mendai 
alias Sita Ram alias Ram Prasad, who was 
convicted in the Conrt of the Assistant 
Sessions Judge of Sultanpur on the 16th of 
July last. ‘The eccused was convicted of an 
offence under section 57 and he was also 
charged under section 5 by reason of his 
having been previously convicted of a similar 
offence in the year 191%. Mendai’s appeal 
to this Court was dismissed on the 26th of 
August last. The case on behalf of the Local 
Government is that this man named Mendai 
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was a member of a criminal tribe and about 
this there can be no dispute. Mentai is 
proved to have been a Pasi, resident of the 
Bara Banki district, and in the judgment of 
the Assistant Sessions Judge it is stated that 
persons belonging to the Pasi tribe and 
residing inthe village of Barawan in the Bara 
Banki district in which this accused + esided 
were notified under section 3 of the Criminal 
Tribes Act (111 of 1911) inthe Gazette of the 
Slst of January 1914. This matter was 
brought to the attention of the Assistant 
Sessions Judge at the time of the trial, but be 
held that section 28 of the Act did not apply 
to the case, inasmuch as at the time when the 
accused Mendai was previously convicted the 
tribe to which he belongs had not been 
notified asa criminal tribe. Section 23 renders 
a member of such a tribe on a secon: convic- 
tion for certain offences liable to a period of 
imprisonment which is not to be less than 
seven years. The period of imprisonment 
awarded by the Assistant Sessions Judge was 
five years only. The reason given by the 
Assistant Sessions Judge was that the notifica- 
tion had not a retrospective effect, but it is 
pleaded thatthe learned -Assistant Sessions 
Jndge has misinterpreted the section. The sec- 
tion declares, “whoever, being a member of 
any criminal tribe, and having been convicted 
of any of the offences under the Indian Penal 
Code specified in the schedule, is hereafter 
convicted of the same shall, in the absence of 
special reasons to the contrary, oe liable to 
certain periods of punishment.” The Assis- 
tant Sessions Judge seems to have read this 
sestion in the sense that in order to make it 
applicable the accused must, atthe time of 
his previous convicton, have been a member 
of a notified criminal tribe. That is not the 
meaning of the section at all. Itis a matter 
of indifference whether the tribe had been 
notified at the time of the previous conviction, 
All that the section declares is that once the 
tribe has been notified under section 3, any 
member of that tribe who is convicted 
subsequent to the date of the notification and 
who has had a previous conviction is liable 
to the enhanced punishment provided by the 
section. I must, therefore, allow this applica- 
tion and I, therefore, direct that Mendai accus- 
ed be sentenced to rigorous imprisonment for 
a period of seven years. 
Application accepted, 
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BOMBAY HIGH COURT. 
CRIMINAL Revistoy APPLICATION No. 154 
or 1916. 

August 17, 1916. 

Present:—Mr. Justice Beaman and 
Mr. Justice Heaton. 

In re RAMA BAPU PUJARI AND axnotHer— 


APPLICANTS, 

Criminal Procedure Code (Act V of 1898), s. 514— 
Forfeiture of surety-bond in defuult of accused's appeur- 
ance—Suicide by aceused —Mistaken admission that 
accused was alive, effect of. 

On the death of an accused person by suicide before 
the date fixed for his appearance, the sureties are 
discharged from liability, and they cannot be 
penalised in the forfeiture of their bonds by reason 
of their mistaken admission that he was alive. [p, 825, 
col. 2; p. 826, col. 1.] 


Per Beaman, J.—The object of the surety-bonds is, 
as far as possible, to ensure that an accused person 
shall not evade justice in the ordinary sense, that is 
to say, by flying the country or the jurisdiction 
of the Court. But ifhe elects to die sooner than 
face his trial, that can hardly bea sufficient reason 
for forfeiting the surety-bonds, since that was an 
event which his sureties could not have had in 
contemplation and whichis not of the kind which 
would impose upon them any moral obligation or 
responsibility to the Courts. [p. 826, col. 1:7 


Criminal application for revision against 
an order of the District Magistrate, Sholapur, 
confirming that of the second class Magis- 
trate, Madha. 


Mr. P. V. Kane, for the Applicants.’ 


Mr. 8. S. Patkar, Government Pleader, 
for the Crown. 


JUDGMENT. 


Beauay, J.—The man for whom the two 
applicants stood sureties was to have been 
tried on the 19th. He was found dead. on 
the 24th No one knows the date of his 
death. But both Magistrates are of opinion 
that the cause was suicide. We see no 
reason to conclude that he must necessarily 
have died after the 19th. There isa medical 
affidavit to the contrary and the District 
Magistrate most certainly ought to have 
given careful attention to this point. But 
in any event we can find no sufficient ground 
for penalising the sureties in a case of this 
kind. Hvenif the accused person had only 
committed suicide on the 19th or the 20th, 
it is clear that he must have had that act 
in contemplation, and that was the only 
reason why he did not present himself for 
trial. To call in surety-bonds in ciroum- 
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stances of that kind appears to us to evi- 
dence a complete lack of discretion, and we 
think ib might also tend to bring our ad- 
ministration on that point into general disre- 
pute. Surely the object of these surety- 
bonds is, as far as possible, to ensure that 
the accused person shall not evade justice 
in the ordinary sense, that is to say, by 
flying the country or the jurisdiction.of the 
Court. But if he elects to die sooner than 
face his trial, that can hardly be a sufficient 
reason for forfeiting the surety-bonds, since 
‘that was an event which his sureties could 
not have had in contemplation and which is 
not of the kind which would impose upon 
‘them any moral’ obligation or responsibility 

to the Courts. 
~ We think, therfore, that the order of the 
District Magistrate should be set aside and 
the amount of these bonds, if it has been 
recovered, should be refunded to the sureties. 
Heatos, J.— I concur. On the proceedings 
as they are before us, what was known to 
the Court at the time that it made the order 
penalising the sureties was that the accused 
person kad died, and that the two sureties 
admitted that he had not died until after 
the 19th November. That was the date on 
which he ought to have appeared, but did 
not. The record does not suggest that these 
sureties had any personal knowledge what- 
ever JË the death of the accused. It was 
represented by a Police Officer that the accus- 
ed had committed suicide. The sureties 
accepted that fact apparently and came to 
the corclusion that he must have committed 
suicide after the 19th. That, however, so 
far as I can see from the record, is pure con- 
jecture. I should have thought, that being 
so, that if the Magistrate had contemplated 
exacting the penalty from these sureties, 
he would have at least taken the precaution 
of ascertaining or attempting to ascertain 
“when it was that-the accused had actually 
died. Hedid not do so. He acted on the 
admission of the sureties themselves, who 
apparently had no personal knowledge what- 
` ever. That seems to me to be a very harsh 
proceeding on the Magistrate’s part and one 
-that I feel ought to have been corrected by 
. the District Magistrate when the matter 
came before him. We have now corrected 

it, 
- Order set aside. 
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e MADRAS HIGH COURT. 
CURIMTNAL Revision Cass, No. 291 or 1916. 
Caimrnan Revision Petivton No. 243 
or 1916. 

August 17, 1916. 

Present: —Mr. Justice Seshagiri Aiyar. 
SANKARALINGA TEVAN AND oragsn3— 
ACCUSED—PETITIONERS 
versus 


AVUDAI AMMAL Comp.wainant-— 


RESPONDENT, 

Criminal Procedure Code (Act F of 1898), ss. 197, 
254, 489-—-Scope of s.197—Protection afforded by sec- 
tion, applicability of —‘Acting as such public servant,’ 
meaning of —Public servant acting ultra vires—Sanction 
—‘Talayar? of village, whether public servant under 
s. 197— Charge, framing of—Revision by High 
Court. 

The protection afforded by section 197, Criminal 
Procedure Code, applies to all cases where, in the 
professed exercise of an official’s duties, an offence is 
committed. [p. 828, col. 2.] 


Where the initial jurisdiction is wanting and a 
jurisdiction is assumed by an official who, in such 
assumed capacity, acts to the prejudice of a person, 
he is not acting ‘as such public servant’ within the 
meaning of seotion 197. . Where, however, the official 
has jurisdiction to take cognizance of a matter, and 
in professedly exercising that jurisdiction commits 
an offence or acts ultra vires of his powers, he is” 
acting ‘as such public servant’ within the meaning 
of the section. If he simply uses his. position as a 
public servant to commit an illegal act, he is not 
within the protection afforded by the section. Tho 
test is, not whether the particalar act is within his 
powers, but whether he acted inthe capacity with 
which he is clothed. [p. 827, col. 2; p. 828, col. 1.] 


Mangapathi Naidu, In ve, 2 Weir 221; Palaniandy 
Pillai v. Arunachellum Pillai, 3 Ind. Cas 487; 32 M. 
255; 4 M. L. T. 373; 9 Cr;L. J, 89: Municipal 
Commissioner for the City of Madras v. Major Bell, 25 
M. 5; Kandasami Chetti v. Soli Goundan, 23 M, 640; 
Sheikh Abdul Khadir v. Empéreor, 7 Cr. L, R. 466, 
referred to. 

Where a Village Munsif, in the trial of a civil suit, 
ordered the attachment before judgment and sub. 
sequent removal of a cart belonging to the defend- 
ant, who thereupon lodged a complaint of theft 
against the Village Munsif: 

Held, that though the Village Munsif acted ultra 
vires of his powers, he acted as a Jadge and could not 
bə prosecuted without the sanction required by 
section 197. [p. 827, col. 2.] 

A Talayari is not within the protection afforded 
by section 197, Criminal Procedure Code, and no 
sanction is necessary under it for his prosecution, 
[p. 8-7, col. 1.] 

The High Court will not interfere in revision with 
an order framing a charge against an accuse 
person. [p. 827, col. 1.) : 


Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
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the High Court to revise the order of the 
Court of the Stationary Sub-Magistrate, 
Koilpatti, in Calendar Oase No. 13 of ‘913, 
now transferred to the file of the Court of the 
Talug 2nd class Magistrate, Koilpatti, in 
Calendar Case No. 9 of 1916, 


Mr. O. Veeraragava Aiyar, for the Peti- 


_tioners, 


Mr, K. R. Guruswami 
Respondent, 


The Public Prosecutor, for the Crown. 
JUDGMENT.—Accused Nos, 3, 4, 5 and 9 


in this case filed civil snits against the com- 
plainant befrre the Sth accused, the Village 
Munsif of Kttaiyapuram. Tending the suits, 
the 3rd and 9th accused applied to the Sth 
accused to attach the jutka and pony of the 
complainant before judgment. This was 
ordered, and the jutka and the pony were 
removed from the house of the complainant. 
The Éalayari who carried ont the orders of 
the Sth accused and the persons who 
assisted in the removal of the properties are 
the other accused, The complaint is one of 
theft and of abetment thereof. A charge 
was framed against all the accused on the 
Ist April 1916. After that, this Court was 
moved to stay proceedings and to cancel 
the charge against the accused. As 
regards accused Nos. 1 to 7 and 9 this 
Court has no right to interfere at this stage. 


Aiyar, for the 


It was sought to be argued that the 
. evidence let in does not disclose any 
offence againsithem. J refused to listen 


to this argument, because that is not a 
matter which, even if I had the power, I 
desire to pronounce any opinion upon. These 
accused will have every facility of putting 
forward their case in the Court below. 

As regards the 10th accused, the talayar?, 
he is not a public servant not removable 
from his office without the sanction of 
the Government of India or the Local Govern- 
ment and consequently no sanction is neces. 

‘sary under section 197 of the Code of 
Criminal Procedure for prosecuting him. 


The case of the Sth accused is different. 
It is common ground that he-had no power 
to order attachments before judgments 
in suits pending before him. It is clear 
‘that he was a Judge in respect of the 
‘suits filed before him. This position was 
not disputed by the learned Public Proseca- 
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tor. It was strenuously contended before 
me that as in ordering the attachment 
he was doing an act ultra vires of his powers, 
he was not acting “as such Judge” within 
the meaning of the section. Broadly 
put, the contention is that when a 
Judge or public servant exceeds the 
limit of his power, he is not within the 
protective provisions of section 197, I am 
unable to accept this contention. If this 
argument is pushed to its logical conclusion 
no pablic servant or Judge can have the 
safeguard of a sanction, as it is not 
within the powers conferred upon such an 
officer to commit an offence. Any offence 
committed by such a person must prima facie 
be beyond his official rights and duties. I 
do not think that such a result is the neces- 
sary consequence of the language employed 
by the Legislature. 

Tt seems to me that in all cases where a 
publie servant purports to exercise bis 
functions as such, he must be deemed to 
be acting “as such, public servant.” The 
test is not whether the particular act is 
within his powers, but whether he acted in 
the capacity with which he is clothed. Of 
course, if he simply uses his position as 
public servant to commit an illegal act 
he will not be acting as such public ser- 
vant. That is what happened in the case 
of Mangapatht Naidu, In re (1)e There 
a Village Munsif used his position to ex- 
tort money. He was not acting as public 
servant, but he was taking advantage of 
his position to commit an offence, He is 
not beyond the pale of section 197. Again 
where a Judge commits an offence not in 
discharging his duties as such, nor inthe 
belief that he is discharging such duties, the 
object being to bring another man into 
trouble, section 197 bas no application. See 
Palaniandy Pillat v. Arunachellum Pillai 
(2). Jastice Miller points out that in fab- 
ricating a false record with reference to a 
case that was never before him, and with 
reference to which he was not asked 
to take any action, the accused did not 
act as a Judge. Some observations of 
Justice Moore in Municipal Commissioner 
for the City of Madras v. Major Bell (3) 


(1) 2 Weir 221. 

(2 3 Ind. Cas. 387; 32 M. 256; 4 M. L. T. 
Cr, L. J. 89. 

(8) 25 M. 165, 
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were relied on by the learned Publie Pro- 
secutor. The learned Judge quotes with 
approval a dictum of Field, J., that the 
requirement of sanction applies only to 
‘eases in which the offence charged is 
an offence which can be committed by a 
public servant only, cases, that is, in 
which being a public servant is a neces- 
sary element in the offence.” If I under- 
stand the proposition aright, the protection 
extends only to offences where the powers 
inherent in the ofizial are used to oppress 
or annoy. In other words, there must be 
complete competency to use the powers, 
but the powers must be used not legiti- 
mately, but with the object of gaining an 
illegal advantage. Such cases are conceiv- 
able, but I am not able to construe the 
section in this narrow sense. There are 
cases in which the initial jurisdiction may 
be wanting. If in such cases a jurisdiction 
is assumed. and the official acts to the 
prejudice of a person, I am willing to 
admit that he ‘is not acting “as such 
public servant.” See Kandasami Chetti v. 
Soli Gemdan (4). But where an official 
has the initial jurisdiction to take cogniz- 
ance of a matter, and in professedly exer- 
cising that jurisdiction commits an offence, 
I am not able to see that he is not acting 
as such public servant or Judge. The 
decisio» of Coutts Trotter, J., in Sheik 
Abdul Khadir v. Emperor (5) is not against 
my conclusion, It is pointed out in that 
case, that where the offence is complete, the 
fact that holding the position of a public 
seryant venders the offender liable to 
enhanced punishment, would not enable the 
aecused to plead that he committed the 
offence as such publie servant...I take 
my learned brother’s reasoning to be that 
it was in the capacity of a public servant, 
the additional’ penalty was incurred and 
that the offence was construed otherwise. 
I do not think this proposition militates 
against the view Lam holding. 


Mr. Guruswami Aiyar suggested a dis- 
tinction which I am not able to accept, 
According to him, the applicability of the 
section must depend upon the language 
used by the complainant in charging the 
official. If he chooses to say that the 


(4) 23 M. 540, 
(5) 7 Cr, L. R. 466, 


offender in his capacity of a public servant 
committed the offence, then section 197 must 
apply and not otherwise. This would have 


- the effect of throwing a public servant on the 


mercy of the complainant, 

In my opinion the protection afforded 
by section 197 would apply to all cases 
where, in the professed exercise of an 
official’s duties, an offence is committed. T, 
therefore, hola that as no sanction has 
been obtained for the prosecution of: the 
Sth accused, the charge against him must 
be set aside. : 
Petition allowed in pari; 

Charge against Sth accused set aside. 
VLR, 


CALCUTTA HIGH COURT. 
Orinar Revision Petrtion No. 660 
or 1916. 

July 21, 1916. 

Present:— Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Walmsley. 
In the matter cf BAL AT LALL MOOKERJEE 

— PETITIONER 
versus 


PASHUPATI CHATTERJEE — 


Opposite PARTY. 

Criminal Procedure Code ‘Act V of 1898), s. 202— 
Complaint, dismissal of —Right of accused to appear 
before issue of process—Order for investigation by Police 
Officer without recording reasons—Irregularity— 
Revision, High Court's discretion to interfere in. 

Magistrates should follow the procedure olearly 
laid down in Chapter XVI of the Criminal Procedure 
Code seine with complaints to Magistrates, [p. 829, 
col, 1, 

A Magistrate who is not satisfied as to the truth of 
the complaint of an offence of which he is authorisod 
to take cognizance, when he takes action under 
section 202, Criminal Procodure Code, must record 
his reasons. [p. 829, col. 1.] 


An accused person cannot be represented by a 
Pleader before a Magistrate to argue the points 
which arise inthe case of a complaint, until the 
Magistrate has made up his mind to issue process 
for compelling his attendance. [p. 829, vol, 5) 


Where on a complaint a Magistrate directed a 
previous local investigation to be made by a Polico 
Officer without recording his reasons under section 
202, Criminal Procedure Code, and on the report of 
the investigation allowed the accused to bo represent- 
ed by a Pleader to argue the points which arose in 
the case and to putin a detailed statement of the 
points and the facts upon which the defence relied, 
and then dismissed the complaint: 
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Held, that the procedure adopted by the Magistrate 
was quite inconsistent with the scheme of the 
Oriminal Procedure Code, and that although it was 
discretionary with the High Court to set aside or not 
the order of dismissal in such a case, the order 
must be set aside and the matter must go back toa 
different: Magistrate for disposal in accordance with 
law. [p. 829, col. 2; p. 830, cols. 1 & 2.] 

: Baidyanath Singh v. Muspratt, 14.0, 141, referred 
0. 
Mr. E. Norton and Babu Narendra Kumar 


Bose, for the Petitioner. 


Mr. C. R. Das and Babus Manmotha Nath 
Mukerjee and Probodk Chandra Chatterjee, for 
the Opposite Party. 


JUDGMENT. 


Sanverson, C. J.—This is a Rule which 
was granted to show cause why the order of 
the Magistrate by which he dismissed the 
complaint should not be set aside. 


The grounds upon which the Rule has 
been supported are two: first, that the pro- 
cedure which is laid down by the Code of 
Criminal Procedure has not been followed by 
the learned Magistrate and, secondly, that if 
the procedure had been followed by the 
Magistrate, and if he had confined himself to 
the materials which he would have had before 
him if snch procedure had been followed, then 
upon such materials he ought to have issued 
process, 


With regard to the first point, we are both 
of opinion that the procedure laid down by 
the Criminal Procedure Code has not been 
followed in two material respects, and we 
wish to say that we think it is most desirable 
that Magistrates should follow the procedure 
which is quite clearly laid down in Chapter 
XVI dealing with complaints to Magistrates, 
It is not necessary for me to recapitulate here 
what is laid down, as plainly as it could 
possibly be, in sections 200, 201, 202 and 
203. The first irregularity was that the 
Magistrate directed’'an investigation to be 
made by a Police Officer, without having re- 
corded his reasons for his not being satisfied as 
to the truth of the complaint. Section 202 
says that if the Magistrate “is not satisfied as 
to the truth of a complaint of an offence of 
which he is authorised to take cognizance, he 
may, when the complainant has been examined, 
record his reasons, and may then postpone 
the issue of process for compelling the 
attendance of the person complained against, 


and either inquire into the case himself 
or direst a- previous local investigation 
to be made by any officer subordinate to 
such Magistrate, or by a Police Officer 
. . . ” Tt is not necessary for me to dwell 
at any length uponthis matter, because so 
long ago as 1886, this matter was dealt 
wilh by this Court in the ease of Baidya- 
nath Singh v. Muspratt (1), where the 
learned Judges said: “It is clear to us that 


under section 202 if he distrusts the 
statement of the complainant he must 
record his reasons. In any case he is 


bound to record his reasons for distrusting the 
complaint, That appears to us to be quite 
reasonable.” I not only follow that ruling, 
but I think it is a perfectly right and reason- 
able ruling, and | do not see any reason why 
Magistrates should not follow that which is 
laid down by the Statute and by the decisions 
of this Court. 

The second irregularity which isrelied upon 
was that the learned Magistrate did not 
confine himself to the evidence of the com- 
plainant and the report which was made by 
the Police Officer, but that he allowed the 
accused to be repesented by a learned Pleader 
and to address bhim to argue the points which 
arose in the case and to putin a detailed 
statement of the points and the facts upon 
which the defence relied. n 


To my mind, this procedure is quite incon- 
sistent wìth the scheme of this Legislation: 
Tdo not understood how the accused person 
ever goes before the Magistrate until the 
Magistrate has made up his mind to issae 
process. The Magistrate is directed by the 
Statute to inquire into the case in certain 
specified ways, and then having investigated 
the matter in one or other of the specified 
ways, he is to decide whether process ought 
to issue, and thenif he thinks that process 
ought to issue he should direct process to 
issue, Then the accused person appears, ard 
if he has got a defence, his defence is in- 
vestigatedas wellas the case for the pro- 
secution. That being so, it appearsto me 
that the learned Magistrate has not acted in 
this case in accordance with the procedure 


which is laid down by the Criminal Pro- 
cedure Code. 
Then arises the second point: The 
(1) 14 0. 141. 
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“learned Counsel appearing to show cause 
against this Rule has argued that possibly 
even if we think that the Magistrate has nob 
followed out the procedure laid down in the 
Statute, we ought not to make this Rule abso- 
Jute because itis a matter of discretion whether 
we should make the Rale absolute—as to which 
he is‘ perfectly right, it is entirely in our dis- 
cretion whether we should make the Rule 
absolute and because it is obvious, as he 
argues, that even if the learned Magistrate 
had confined himself.to the materials whick 
he might legitimately consider, the conclusion 
at which he had arrived, namely, the dis- 
missal of the complaint was a right one. We 


have given full consideration to that argu-, 


ment, but we cannot accede toit,and we 
think that this matter must go back to a 
Magistrate to investigate in the ordinary 
way. Inasmuch as itis going back to the 
Magistrate, it is advisable for us to say as 


little as possible upon this second point, . 


because if we were to embark upon the 
matter we might say something which might 
affect the Magistrate’s mind and might 
prejudice either the one side or the cther. I 
only say this, that broadly speaking, the case 
which was made by the complainant—I am 
not saying whether itis true or whether 
its untrue, and I desire again to guard 
myself by saying that whatever I say ought 
not to *prejudice either side in any way,— 
the complaint was that as soon as the owner 
of this business died, the accused person who 
was the manager took into his possession all 
that represented that business. He changed 


the place of business, and as 1 have said, 


before took into his possession, I advisedly 
refrain from using the word “convert,” all 
that respesented that business and then 
apparently entered intu negotiations with the 
sons of the deceased person, proposing that 
they should enter into partnership of the new 
business which he intended to start, giving 
them four-anras share in the business. The 
Police Officer investigated this matter, set out 
the facts ina full and careful report, and 
finished his report by saying that this was all 
a question of the intention of the accused, or 
words to that effect, and I say that this is in 
all probability one of the main questions 
which the Magistrate will have to investigate 
in this case. Webave not the evidence of 
the complainant before us and upon the 


materials that we have we -aro unable 
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to say that it is so absolutelyclear that there 
was no such intention, that in the exercise of 
our discretion we ought to refuse to make. 
the Rule absolute. ih A 
For these reasons we thiuk that. the Rule. 
should be made absolute and the matter’ 
should be investigated further. But inas-’ 
much as Mr. Swinhoe has alrealy passed an; 
opinion about it, he will not hear this case 
again. Therefore we will ask him to refer 
the case to either the second or the third 
Presidency Magistrate. The Magistrate 
should investigate the complaint in the 
ordinary way and come to his own conclusion 
upon it. 
WaALMSLEY, J.—I agree i 
Rule made absolute. 


LOWER BURMA CHIEF COURT. 
CURIMINAL Reviston No. 258B or 1915, 
May 6, 1916. 
Present:—Mr. Justice U. Kin 
BABA KHAN—Appiioane 
versus i 
MAUNG BA NAING—REsPONDENT. i 
Workman's Breach of Contract Act (XLII of 1859), s, 


-2—Applicability of Act —Artificer, labourer or workman 


—Contractor, whether belongs to any of these classes. 

The Workman’s Breach of Contract Act applies only- 
to persons falling within the definition of “artificer, 
labourer or workman.” To make the Act applicable 
the relation between the parties to the contract must 
be that of labourer and employer of labour. A; 
contractor is not ordinarily an artificer, labourer or 
workman, and the Act does not apply to a contractor 
of labour or an agent for the supply of goods, unless 
such person has contracted to supply his personal. 
labonr. [p 631, col, 2: p. #82, col 1) 

asgar Aliv Swami, U. B. R. (1902-0311, 3 Cr, Gilby 
v. Subbu Pillai, TM. 100; 1 Weir 690: Caluram v. 
Chengappa, 13 M. 351; 1 Weir 691; Chinto, In. ve, 2 
Bom. L. R. 801, referred to. 


Mr Auzam, for the Applicant. 

JUDGMENT.—Respondent lodged a com-, 
plaint against applicant under section 2 of 
the Workman’s Breach of Contract Act, 
1859, before the first Additional Magistrate, 
Rangoon: In his petitionto the Magistrate 
the respondent stated that on October 25th, 
1914, the applicant signed an agreement in 
writing whereby he promised to make 
bricks for the respondent, that in pursuance 
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thereof he took Rs. 200 by way of advance, 
that applicant had failed to fulfil hig pro- 
mise and that he had not returned the 
advance of Rs. 200. By the agreement the 
applicant: agreed to make ten lakhs of raw 
bricks at the rate of Rs. 35 per 10,000 
bricks during a period of one year from 
Nadaw Lazan. The agreement further has 
it that in consideration of the undertaking 
by the applicant, the respondent handed 
over and applicant received Rs. 200 by way 
‘of advance. The applicant denied haying 
signed the agreement or having taken the 
advance as alleged. The Magistrate found 
that applicant executed the agreement and 
took the advance and with the consent of 
respondent the order was made for the 
return of Rs. 200 to respondent within seven 
days. The learned Magistrate appears to 
have taken it for granted that the case 
wonld come within the purview of section 
2 of the Act, if respondent’s allegations of 
facts were proved. He has not classed the 
applicant under one or the other of the three 
categories, that is to say, whether he was 
an artificer, labourer or workman. In my judg- 
ment it was the duty of the Magistrate to 
attend to the legal aspects of the case, though 
the applicant had only pleaded to the facts 
alleged. At the hearing of this application, 
the learned Advocate for the applicant con- 
tended that his client was notan artificer, 
labourer, or workman within the meaning 
of the Act and that the agreement itself 
showed that the man was a contractor, 
and relied upon the Upper Burma case of 
Asgar Ali v. Swami (1). In that case the 
accused was described as a coolie gaung 
and it appeared that he undertook to provide 
coolies to do earth work for which he re- 


ceived an advance of Rs. 75 and it was 
admitted that the accused was not a 
labourer-‘bué a provider of labour. It was 


held by the Judicial Commissioner, Mr. 
Copleston, that accused was not an artificer, 
workman, or labourer, and that the Act did 
not apply. The case of Gilby v. Subbu 
Pillai (2) was referred to as being very 
similar. In the latter case the learned 
Judges of the Madras High Court said: 
“The object of the Act was to provide a 


(1 U.B. (1902-3) T, 3 Cr. 
(2) 7 M. 100; 1 Weir 690. 
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remedy for fraudulent breaches of contract. 
by workmen, artificers, or labourers, who 
have received advances of money for work 
they have undertaken to perform or get 
performed, such persons beiug, for want of 
means, ordinarily unable to make com- 
pensation, when sued for damages. As the 
Act applies to cases in which the workman 
has undertaken to get work performed, as 
well as to cases in which he undertakes 
personally to perform it, there may be 
eases in which a contractor is liable to pro- 
ceedings under the Act but...... the contract- 
or must be himself a workman.” [ater in 
1689, there was another case before the 
Madras High Court, namely, the case of 
Calvram v. Chengappa (3), in which accused 
was a boat-owner who plied his boat upon 
a canal. He took an advance from the 
complainant after engaging to carry salt, 
but afterwards broke the contract. The 
lower Courts held that he was a labourer 
within the scope of the Act. The learned 
Judges of that High Court held that there 
was nothing to show that he was himself 
to render personal labour and that the pm- 
ties to the contract were not an employer of 
labour and a labourer respectively and 
that, consequently, the Act did not apply. 
In a Bombay case, Ohinto, In re (4), it was 
held that a person undertaking to do work 
as a contractor or a commission agent does 
not make himself amenable to the penal 
provisions of the Act and that it makes 
no difference that he was seen on occasions 
taking part in the work. contracted to be 
done. The learned Judges remarked: “The 
work undertaken was manifestly one requir- 
ing the labour of many persons, and some 
outlay on carts or other conveyance. The 
fact that petitioner may from time to time 
have lent a helping hand, would not render 
him a member of the class to which alone 
the Act is applicable, his ordinary status 
excluding him from that class.” The word- 
ing of the Act seems to be quite clear 
also. It is against the artificer, workman 
or labourer that the Act is directed. The 
person who agrees to perform the work 
must himself be a person falling under one 
or the other of the three categ-ries. The 


(3) 13 M. 851; 1 Weir 691. 
(4) 2 Bóm. T. È. 801, 
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same is the case when he promises to get 
work performed. So that a contractor who 
is not bimself a workman, skilled or other- 
wise, would not come within the operation 
of the Act. In the present case the applicant 
has undertaken to perform a rather ex- 
tensive contract, to ‘carry out which he 
would require skilled and other labourers. 
I do not think that the Court can conclude 
that applicant undertook actually to make 
bricks because the literal meaning of the 
Burmese word as used in the agreement 
is “to make.” If you ask Ford to make a 
motor car, Ford would undertake to make 
you one on condition you pay him his price. 
Yet Ford does not thereby become an 
artificer or workman or labourer. So ifa 
contractor undertook to make you a large 
quantity of bricks, so large that it would 
be necessary for the contractor to employ 
a number of labourers, you cannot, without 
proper materials before you, say whether 
the contractor comes within the purview of 
the Act or not. You wuuld have to ascer- 
tain whether he is really a contractor, When 
satisfied that he is such a person, you 
would further ascertain whether that person 
would in the ordinary course of his 
business do the work that he had under-. 
taken to do or to have done, and if he 
‘would so do the work, you would further 
ascertain whether that person would do it 
to such an extent as deprived him of the 
status of a contractor. In this case all 
these points must be determined in the” 
interests of justice. There is so far no 
evidence on any of those points. I would, 
therefore, order the Magistrate to take 
_ evidence and return findings on the points 
above mentioned. 

$ Case returned, 
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ALLAHABAD HIGH COURT. 
Crivtxat Revision No. 217 ov 1916. 
May 12, 1916 - 


. Present: Mr. Justice Walsh. 
SHAMBHU NATH AND oruers— 
APPLICANTS 
versus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (tet V of 1898), s. 107— 
Charge against collective body of persons—Proof against 
cach person, necessity of—Ceneral hostility, effect of. 

In acharge under section 107 of the Criminal Pro.” 
cedure Code, 1498, against a collective-body of persons 
itis insufficient to suggest’ that they are indulging 
in feelings of hostility towards another body of 
persons There must be definite evidence in the case 
of each and every person charged under this section 
so there isa danger ofa breach of the peace by 
um. f. 

Criminal 
Sessions Judge, Cawnpore. 

Messrs, Nehal Chand and Baleshri Prasad, 
for the Applicants. 

Mr. E. Malcomson, Assistant Government 
Advocate, for the Crown. 

JUDGMENT.—In this case I have no 
doubt at all that the Magistrate totally 
misconceived his function under the section. 
Iam content to rest my judgment on the 
decision in Queen- Empress v. Abdul Kadir 
(1). There must be definite evidence in the 
case of any and every person charged under 
this section that there is a danger of a 
breach of the peace by him, Itis clearly 
insufficient against a collective body of 
persons to suggest that they are indulging 
in feelings of hostility towards another body 
of persons. Man is a gregarious animal 
and apt to associate himself with friends, 
and, when he has got nothing else to do, 
to indulge his feelings of hostility towards 
his rivals and his friends. These feelings 
are very much to be deplored; but they do 
not entitle a Magistrate to make orders 
wholesale under this section. 

Order set aside, 


revision from an order of the 


(1) 9 A. 452. 
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Frest Crvru APPEAL FROM Orver No. 137 or 
1914. 
January 17, 1916. 
Present:—Mr, Justice Tudball and 
Mr. Justice Piggott. 
HARI KUNWAR . Derenpant— 
APPELLANT 
versus 


LAKHMI RAM JANI AND ANOTHER — 


PLAINTIFFS — RESPONDENTS. 

Civil Procedure (Code (det V of 908), s. 104 (6) 
Sch. If, para 21—Arbitration, private—Award, filing 
of, order of—dppeal, maintainability of— Expression of 
opinion, effect of —Questions not referred, decision 0f— 
Withdrawal of question—Private agreement on referred 
question—Farlure to decide question, effect of. 

An appeal lies against an order directing an award, 
in an arbitration without the intervention of a 
Oourt, to be filed, although the Court has passed a 
judgment and & decree upon the award not in excess 
of or tu accordance with the award. [p. 584, col. 1.] 

Where an arbitrator merely expresses an opinion as 
tothe law which would govern the inheritance to the 
property ifa widow, party to the arbitration, were to 
die intestate and which point is not referred to the 
arbitrator, the award is not bad for deciding pointa 
not referred to the arbitrator, inasmuch as it is a 
matter which can bo entirely separated without 
affecting the determination of other matters reforred, 
[p. =35, ‘col. 2.] 

Where an arbitrator is given power to ascertain 
what is the divisible property of the family aud to 
divide it up, as he thinks best among the members 
of the family he does not decide a point not referred 
tohim if he allows the marriage expenses to an 
unmarried member of the family on finding that the 
marriage expenses of the other members of the 
family “had been met out of the family income. [p. 
#35, col. 2; p. 836, col. 1.] 

Whero the parties to an arbitration deliberately 
withdraw certain questions from the arbitrator, they 
cannot be heard to say that there has been no 
decision thereon. [p. 836, col. 1.] 

Where, in an agreement executed by the parties to 
an arbitration, it is distinctly Inid down that the 
arbitrator is tp decide as he pleasesin regard to a 
widow's stridhan, maintenance and right of residence 
the arbitrator is not absolved from his duty to decide 
the question of the widow’s right of residence on 
account of the parties coming to an agreement on the 
point, and his failure to do so vitiates the award. 
[p. 836, col. 2.] 


First appeal from an order of the Subor- 
dinate Judge, Benares, dated the Sih April 
1914. 

Mr. Haribans Sahai, for the Appellant. 

The Hon'ble Dr. Tej Bahadur Sapru (with 
him Mr. Rama Kant Malaviya), for the 
Respondents. 

JUDGMENT.—These two appeals arise 
oub of an application under paragraph 20 of 


the Second Schedule of the Code of Civil 
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this judgment will cover both appeals. The 
parties to this proceeding are one sor of 
Gulab Ram Jani, eight grandsons of the same 
and the widow of a deceased son, Santokh 
Ram Jani. Disputes arose in the family and 
the members agreed to partition the pro- 
perty by means of arbitration. At the time 
of the first submission to arbitration im 
October 1911, Adit Ram Jani, one of the 
sons of Gulab Ram Jani, was alive, An 
agreement was drawn up on llth October 
1911 and signed by all. It set forth what 
the parties desired the arbitrators to do and 
the powers given. Three persons were 
appointed, . 


Before the latter were able to do anything; 
Adit Ram Janiand one of the arbitrators 
died. Therefore, a fresh agreement was 
executed submitting the matter to the decision 
of the two remaining arbitrators. Then 
one of these refused to act and so a third 
agreement was drawn up on September 
25th, 1912, and signed by all submitting 
the matters to the decision of the third 
remaining arbitrator Pandit Lachmi Kant. 
This agreement contained a reference to the 
first agreement of October 1911 and set 
forth that the arbitrator was to act under 
the conditions set forth in the latter. 


An award was made on 21st April 1913. 
The respondents, Lakhmi Ram Jani and his 
son Ganesh Ram Jani, then filed an applica- 
tion under paragraph 20 of the Second 
Schedule of the Code of Civ‘l Procedure 
that the award be filed and that a judgment 
and decree be passed in term thereof. 


Notice was issued to all the parties. 
Objections were filed by the appellants now 
before us. They were heard and decided, 
being disallowed, and the award was ordered 
to be filed. The Court, in the course of 
the same order, passed judgment on 8th April 
1914 in accordance with the award anda 
decree followed in due course on 28th May 
1914. The present appeals are directed 
against the order of the Court below that 
the award be filed. 


A preliminary objection is taken that the 


appeal is incompetent in that a decree had 
been passed and there was no plea, that it 


“was in excess of, or not in accordance with, 


theaward and, therefore, under paragraph’ 
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21, clause 2, no appeal can lie on any other 
ground. 


In our opinion there -is no force in this 
objection. The appellants are the 2nd and 
Sth parties to the submission to arbitration. 
The appeals in both substance and form are 
appeals against the order directing the 
award to be filed. Section 104 (f) of the 
Code, in plain and clear terms, grants a 
right of appeal against an order filing an 
award in an arbitration without the in- 
tervention of the Court. These appeals 
have Leen filed within the period allowed 
by law and it is manifest that the bare fact 
that the Court below has passed a judgment. 
and a decree upon the award cannot take 
away the right of appeal from the order 
which the law allows. 

The point is covered by the decision: 
Khetter Nath Ganguly v. Ushabala Dasi (1). 
Tt is obvious that if the order of the Court 
bslow filing the award be set aside, the 
judgment and decree based thereon must 
also fall tothe ground; just asa fina] decree 
in a suit based on a preliminary decree falls, 
if on appeal the preliminary decree be set 
aside and the suit dismissed [vide Kanhaiya 
Lal v. Tirbeni Sahat (2)]. We, therefore, 
disallow the preliminary objection. 

oming to the grounds of appeal we note 
that they are the same in both appeals, except 
that Musammat Hari Kunwar takes the addi- 
tional plea that it is not proved that she exe- 
cuted the agreement dated 12th December 
1912 appointing Pandit Lachmi Kant Pandey 
sole arbitrator. 


Onthis ground the Court below has held 
against her and we fully agree with that 
decision. 


_ The two first agreements were drawn up 
in English and the third in Urdu. Admitted- 
ly it bears the’ lady’s signature, which 
followed the signatures of all the other 
parties tothe submission. The lady swears 
that she had never agreed that Lachmi 
Kant Pandey alone should act as arbitrator 
and that the document was blank when 
she signed it except for the signatures, that 
she was told that it was to bear a document 
on it which would merely expedite the 


(1) 22 Ind. Cas. 39J; 18 O. W. N. 381, 
(2) 24 md. Cas. 827; 12 A. D. J. 876; 36 A. 
532 (F. B). 
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decision of the dispute and she -signed 
because the others had already signed. 

Her allegation is disproved by the evidence 
of Pandit Lachmi Kant and of the witness 
Salig Ram. The latter is direct evidence 
of the execution by her, and the former 
shows that the arbitrator, when he examined 
her and recorded her statement, was careful 
enough to ask her beforehand if she had 
agreed to his acting as sole arbitrator. It is 
true that he made no record of her reply, but 
the witness is a man of good education and 
good position in life against whose honesty 
and honour not a word is said He is 
a member of the Bar in good practice at 
Benares, and we agree with the Court 
below that his word is to be trusted. It 
is urged that he wrote a letter to the 
second arbitrator on 26th December 1912, 
asking him to come and join in the arbi- 
iration and that the Court below wrongly 
refused to allow the appellant to prove 
this. This letter was put forward at a 
late stage of the proceeding in the Court 
below and moreover was not put to the 
witness in cross examination to enable him 
to admit and explain it or to deny it. 

We hold that Musammat Hari Kunwar 
did execute the submission of 25th December 
1912 and that she willingly and knowingly 
did so < 

The other grounds of appeal dre— 

(1) That the arbitrator made three 
separate awards and had no jurisdiction to 
do so, (2) that the award is so indefinite as 
to be incapable of execution, (3) that the 
award is bad in that the arbitrator has 
decided points not referred to him, and (4) 
that he has omitted to decide all the 
points referred to him. 4 

These are common to both appeals. It 
will be noticed that they raise points of 
the nature of grounds mentioned or referred 


to in paragraphs l4 and 15 of the 
Second Schedule of the Code of Civil 
Procedure. 

Paragraph 21 of that Schedule lays 


down that if any such grounds are not 
proved the Court shall order the award to 
be filed. It is obvious that if any such 
ground is proved, the Court cannot order 
the filing of the award but must leave 
the parties to their remedy by a regular 
suit, 


` 
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The power of the Court to pass such an order 
is strictly limited by the terms of paragraph 
21 of the Schedule. 

We take the points seriatim. 

(1) In regard to the so-called three 
awards we agree with the Court below 
that there was only one award, viz., that 
of-the 21st April 1913. . 

The arbitrator seems to have, taken very 
great care and to haye expended a great 
deal of trouble and time. 

On the 3lst March 1913 he drew up 
a long proceeding, setting forth the prin- 
ciples on which he intended to base his 
award and partition the property and his 
reasons therefor. This he shewed to the 
perties whereupon some of them filed ob- 
jections. On 20th April 1913 he drew 
up another long proceeding dealing with 
and disallowing these objections. 

He then, on 21st April 1913, drew up 
his award which is the award inthe case. 
The other two documents are not awards 
in the true sense of the word and there 
is no force in this point. We reject it. 


(2) The next is the plea of indetiniteness. 
This is based on a small clerical error 
apparent on the face of the award, but 
which does not, in our opinion, make the 
latter either indefinite or incapable of 
execution. 


In dividing the family property the 
arbitrator allotted a certain house to the 
second party to the submission to arbitration. 
This was in the possession of the first 
party at the time. The arbitrator further 
ordered the second party to pay a certain 
sum of money to the first party within a 
fixed period. 


He then laid down a further condition 
that possession of the house in question 
was not to be taken by the second party, 
unless and until the latter had paid the 
said sum of money to the first party. In 
writing down these conditions in his award 
he made a slip aud wrote “unless the 
third’ party pays this sum to the first 
party they will not be entitled to take 
possession of the house.” This was clearly 
only a slip but the meaning of the word 
is clear, The house was allotted to the 
second party and the sum of money was 
ardered to ba paid by that party to the 
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tirst party who was in possession of the 
house, 

Thereisnoforcein theappellant’s contention. 

(3) The next plea is that the award 
is bad, in that the arbitrator decided points 
not referred to him. 

This plea relates to two matters entered 
in the award. 

The first is as follows:—Musammat Hari 
Kunwar is the widow of one of the deceased 
sons of Gulab Ram Jani, and asa Hindu 
widow in a joint family is entitled to rights 
of maintenance and residence in the family 
house. There was also a dispute as to her 
stridhan. In the agreement to submit to ` 
arbitration it was set forth that she was 
entitled to stridhan, maintenance and right of 
residence, and the arbitrator was authorised 
to decide as to all these as he pleased, 

The arbitrator awarded to the lady a lump 
sum to cover her séridhan and her mainten- 
ance, giving to her full power to deal with it 
as she pleased during her lifetime or by 
Will. Jn other words, he made her absolute 
owner thereof. 

He then added that if she died intestate, 
leaving any portion of this sum, that balance 
would go to her husband’s heirs in equal 
shares, 

lt is urged that he had no power to decide 
this question as to the inheritance of what 
she might thus leave on her dying intestate, 
as it was not a question in dispute. : 

Tn the first place, what he has thus stated 
is apparently merely what the Hindu Law 
lays down to be the law in case of this class 
of sfridhan; and in the next place, it is a 
matter which can be entirely separated with- 
out affecting the determination of any of 
the matters referred. 

It was, however, we consider, merely an 
expression of the arbitrator’s opinion as tn 
the law which would govern the inheritance 
to the property if she were to die intestate. 
We do not think that there is auy force in 
this contention. 


The second point relates to that part 
of the award whera the arbitrator makes 
provision for the marriage expenses of 
Data Ram, one of the parties to the sub- 
mission. It is urged that there was no 
reference on this poiut and there ought to 
have been no decision. With this we cannot 
agree. The arbitrator was given power to 
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ascertain what was the divisible property of 
the family, and to divide it up, as he thought 
best, among the members of the family. He 
saw that the marriage expenses of the other 
members of the family had been met, as 
is usual, out of the family income. He 
saw that Data Ram bad not been married. 
. He, therefore, thought it just when dividing 
the property to allot to Data Ram an extra 
sum to enable him to meet his marriage 
expenses. If he had given no reason for 
thus awarding this sum of money to Data 
Ram, his award could not have been touched. 
The bare fact that he gave his reason does 
not vitiate it, and he cannot be said to have 
decided a point not referred to him. We 
reject this plea also. 

The fourth and last objection is that the 
arbitrator has failed to decide all the points 
referred. This plea is based on three points: 
(1) that he has failed to partition certain 
property at Jaipore, (2) that he has passed 
no award as to the expenses of the Gaya 
shrad and Brahman bhoian and (3) that he 
has failed to decide as to the widow's 
(Musammat Hari Kunwar’s) rightof residence. 

As to the first, the arbitrator’s evidence 
shows that when in the course of his inquiry 
he came to the Jaipore property, tbe parties 
all informed him that it no longer belonged 
to them, as they had created a wakf, dedicat- 
ing this property to a certain gad. He, 
therefore, did not partition that which was 
not divisible. Inthe agreement the parties 
gave him power to ascertain the divisible pro- 
perty and to divide it. They clearly all 
stated that this was not divisible having 
been dedicated. His evidence is clear on 
the point and can be trusted. He, therefore, 
has not failed to do his duty in respect to this 
property. 

(2) In regard to the expenses of the 
Gaya shrad and Brahman bhojan, these are 
expenses which had been met in the past 
out of the moneys in the family chest. The 
arbitrator has testified (and we believe him 
as the Court below did) that the parties told 
him that he need pass no order in respect {o 
these, as they would each separately spend 
what they could afford from time to time 
under these heads. Such expenditure is not 
fixed in amount. Whata man spends under 
these heads: depends` on. the.. length. of his 
purse: and: his temperament.. The parties 
“having deliberately withdrawn the point 
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cannot be now beard to say tbat there has 
been no decision thereon. 

(3) Lastly, we come to the question as to 
the widows right of residence. Here 
unfortunately we come to what we are forced 
to hold is a flaw in the award. : 

We have noted above that in the agree- 
ment executed by the parties it was distinctly 
laid down that the arbitrator was to decide 
as he pleased in regard to the widow’s 
stridhan, maintenance and right of residence. 
The arbitrator’s evidence shows that in the 
course of his inquiry he questioned Musammat 
Hari Kunwar. He asked her what she wished 
to be arranged for her ‘benefit. She 
made many demands and in the course of 
her statement she said that she had always 
lived in the house, or that portion of the 
house, occupied by Ravi Ram Jani, the father 
of the appellant Harakh Ram Jani, that she 
wished to live in that household and would 
not live anywhere else. Ravi Ram Jani 
was questioned as to her demands. He did 
not agree to at least one of them, but in 
regard to her wish to live with him he ex- 
pressed a full consent. None of the other 
parties expressed any objection. Admittedly 
the award is silent on the point and does not 
give the widow aright of residence in any 
part of the family house, nor allot to her any 
sum as compensation in lieu thereof. $ 

It is urged that the parties having : come 
toan agreement on the point, it was not 
necessary for the arbitrator to pass judgment 
on it and that there was a practical with- 
drawal of the point by the parties from his 
jurisdiction, With this it is impossible to 
agree. The fact that she asked for something 
and that Ravi Ram acquiesced in her demand 
and no one else objected made the arbitrator’s 
task simple, but it did not absolve him from 
passing judgment. When parties to a suit 
compromise, either the suit is withdrawn or a 
decree passed in terms of the compromise, 
There was no withdrawal in the present 
case, but at the utmost a statement by the 
parties giving the terms of a compromise. 
Where there is no specific withdrawal of the 
suit, the Court must pass a decree in accord- 
ance with the compromise effected between 
the parties. 

In out opinion the arbitrator.ought in his 
award to have decided the question. of. thé- 
widow’s right of :residence and the manner 
in which it was to be satistied. 
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As he has not done so, one of the matters 
referred has been left undetermined by the 
award and this being so the Court, in view of 
thelanguage of paragraph 21 of the Second 
Schedule, ought to have rejected the applica- 
tion made under paragraph 20, 

We, therefore, allow the appeal and set 
aside the lower Court’s order and reject the 
application. The appellant will have her 


costs in both Courts. 
Appeal allowed. 


PATNA HIGH COURT. 
First Civn, Appear No. 74 or 1913. 
` June 8, 1916. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe, 
BRIJ BEHARI LAL AND ANOTHER— 
DEFENDANTS—ÅPPELLANTS 
versus 
SHEVANATH PRASAD AND o1Hers— 
Puarntires— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 2 (2), 92, 
115-—-Suit dismissed for want of cause of action- Final 
decision—Appeal—Cause of action for suit under s. 
92, when arises Jurisdiction in absence of misfeasance 
—Decision—Costs. 

Where asnitis dismissed for want of causo of 
action, no appeal lies at the instanco of the defend- 
ant against a finding of fact which is not in his 
favour. [p. 837, col 2.] 

Thakur Magundeo v. Thakur Mahadeo Singh, 18 O. 
647; Jamaitunnissa v, Lutfunnissa, 7 A. 606, referred 
to. 

Under section 92 of the Civil Procedure Code no cause 
of action arises, save in the case of an alleged breach 
of atrust fora public purpose or where the direction 
of the Court is deemed necessary for the adminis- 
tration of any such trust, Whon a Judgo in a 
case under section 92 of the Civil Procedure Code comes 
to a decision that there has been no misfeasance, his 
jurisdiction in tho matter ends. He cannot 
record a decision bindi: gon the parties that the 
trust is a public trust, nor can he make an order 
for the payment of costs from the ostato of the 
trust. [p. 838, col. 1.] . | 
Appeal from a decision of the District 
Judge, Darbhanga, dated the 14th Novémber 


1912. we 
Dr. Dwarka Nath Mitter and Babus Bejoy 
Kumar Bhattacharzt and Baikuntha Nath 


Mitter, for the Appellants, 
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Babu Lachmi Narain Singh, for the Re- 
spondent. 


JUDGMENT. —This appeal is directed 


against a decree of the District Judge of 


Darbhanga dismissing the plaintiffs’ suit. 
The appeal is by the defendants. A 
preliminary objection is taken that no appeal 
lies. We have examined the decree and find 
that the suit was dismissed because’ the 
plaintiffs had no cause of action. The appel- 
lant argues that he should be allowed to 
contest, in apreal tothis Court, the findings 
of fact arrived at by the learned District 
Judge which are not in his favour. This 
is against the opinions expressed in Thakur 
Magundeo v. Thakur Muhadeo Singh (1) and 
Jamaitunnissa v. Lutfunnissa(2): “The find- 
ings ina judgment upon the matters which 
subsequently turn out to be immaterial to the 
grounds upon which a suit is finally disposed 
of as to the plaintiff’s right to any portion of 
the relief scught by him, as declared -by 
the decree, amount to no more than obiter 
dicta and do not constitute a final decision 
of the kind contemplated by section 2, clause 
2, of the Civil Procedure Code.” There is in 
the findings in this suit nothing which can 
be hereafter quoted against the defendants 
as res judicata, All that has been decided 
is that on the snit as framed the plaintiffs 
had no canse of action. There is nothing 
in the deeree against which the defendant 
can appeal. The appeal must be dismissed 
with costs. In the special circumstances of 
the case we assessa special Pleader’s fee 
Rs. 300. 

It is next contended that that part of 
the decree which awards costs to the plaintiffs 
out of the estates in the hands of the defend- 
ant is open to revision. We are prepared 
to go into that question when an application 
for revision under section 115 shell have 
been filed. The decree for costs isnot a part 
of the decree itself and no appeal lies against 
an order as tocosts only. 

[Next their Lordships took up the case 
in revision and gave the following | 


JUDGMENT.—By this application we 
are invited to interfere with the decree for 
costs made by the District Court of Darbhanga. 


(1) 180. 647. 
(2) 7 A. 606 (F. BA), 
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the plaintiffs after obtaining sanction from 
the Advocate-General instituted a suit against 
the defendant for his 
management of a trust, which was alleged by 
the plaintiffs to be a public trust. The learned 
Judge after full enquiry into the facts found 
that the trust was indeed a public trust, but 
that the plaintiffs had failed to prove that 
the defendant had been guilty of misfeasance 
An connection with the trust, He, therefore, 
dismissed the plaintiffs’ suit, but in view of 
the facts that the defendant had taken as 
one of his grounds of defence the plea that 
the trust was nota public trust he ordered 
that the costs of the plaintiffs should be paid 
from the trust estate. Under section 92 no 
cause of action arises save in the case of 
an alleged breach of a trust for a public 
purpose or where the direction of the Court is 
deemed necessary for the administration of 
any such trust. Before the learned Judge 
had jurisdiction to decidethe nature of the 
position of the defendant, it was necessary 
for the plaintiffs toshew a cause of action in 
respect of some such breach or some necessity 
for a direction by the Court, From the 
moment the District Judge decided that there 
had been no- misfeasance his jurisdiction in 
the matter ended. It has generally 
beenthe practice of the District Courts to 
enquire first into the question whether the 
trust isa public trust or not and this is 
probably a convenient course. Bat when the 
Judge has come to a decision that there was 
no eanse of action, he could not record a deci- 
sion binding on the parties that the trust was 
a public trust. Therefore he could not make 
an order for the payment of costs from the 
estate as a public trust. Therefore within 
the meaning of section 115 the order for ccsts 
was without jurisdiction, It must, therefore, 
be set aside and, in lieu thereof, an order 
made that each side will bear its own costs. 
We make no orders as to the costs of the 
present application. 
Order set aside, 


removal from the ` 


Ssconp Civte APPRAL No. 1072 os 1914, 
À July 3, 1916. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Teunon. 
FANI BHUSAN SARKAR—Derannant 
No, 1— APPELLANT 
VETSUS 
PULIN CHANDRA MANDAN AND OTHERS 
— PLAINT FES—RE3PUNDENTS. 

Bengal Tenancy Act (VIIE of 1885 B. O), Sch. HI, 
Art. 8—Dispossession by person holding dual 
capacity of landlord and  auction-purchaser of ` 
holding—Limitation. ` 

The dispossession of a tenant by a person who 
holds the dual capacity of the landlord and also of 
the auction-pnrchaser of the holding when he dis- 
possesses, comes within Article 3of Schedule II of 
the Bengal Tenanoy Act. [p. 839, col. 2.] 

Rudra Narain Maity v. Natabar Jana, 21 Ind. 
Cas 431; 41 ©. 52 at p.56; 180, L.J. 89: 180. W. 
N. 353; Aminuddin Munshi v Ullfatunnigsa Bibi, 3 
Ind. Cas. 315; 13 C. W. N. 108; 9 C. L. J. 131, Pitambar 
Mahapatra v. Bhagabat Lal, 24 Ind. Cas. 860, followed, 

Kamal Dhari Thakur v. Rameshwar Singh, 19 Ind. 
Cas. 545; 17 C. W. N. 817, not followed. 

The dispossession referred to in Article 3 of 
Schedule LIE uced not be a dispossession by the land- 
lord as such. fp. 839, col. 2.7 


Appeal against the decree of the Subordinate 
Judge, Birbhum, dated the 4th February 
1914, reversing that of the Munsif, Birbhum, 
dated the 28th January 1913. 

FACTS of the case appear from the jadg- 
ment. 

Babus Ram Chandra Mozumdar and Jotinara 
Thal Banerjee, for the Appellant.—-The date 
of the dispossession is February 28rd, 1909, 
and the date of the institution of the suit is 
January z2nd, 1912. The Judge says that 
the rule of two years’ limitation will not 
apply as the landlord was the auction-pur- 
chaser. But two years’ rule does apply in this 
case, wide Aminuddin Munshi v. Ulfutunnissa 
Bibi (1), Pitambar Mahapatra v. Bhagabat 
Lal (2) and Rakhit Mahanta v. Puddo Bauri 
(3). In this case the plaintiffs admit that 
they were dispossessed by the landlord. 
Refers to Nandkumar Dobey v. Ajodhya “ahu 
(4). It is clear from the aforesaid decisions 
that the special rule of limitation contained 
in Article 3 of Schedule III of the Bengal 


o 


1) 3 Ind, Cas. 315: 18 C. W. N.°108; 90. L. J. 181. 
ue 24 Ind. Cas. 860. 

(83) 9 C. W. N. 54. 

(4) 11 Ind. Cos. 465; 16C. W. N. 35l at p. 358; 14 
C. L. J. 292. 


` 
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Tenancy Act would certainly apply. It does 
not matter in the least that the landlord who 
dispossessed was also the auction-purchaser. 
The dispossession falls within the terms 
of Article 3 of Schedule III of the Bergal 
Tenancy Act. 

Babu Baranashibashi Mookerjee, for the 
Respondents,.—The cases in our Courts have 
always held that the dispossession must be 
by the landlord as such. In this case the land- 
lord was also the auction-purchaser when the 
dispossession took place, therefore, the dis- 
possession cannot fall within Article 3 of 
Schedule III of the Bengal Tenancy Act: 
‘Abhoy Churn Mookerjee 
Dinobunthu Saha v. Lolit Mohun Moitra (6). 
No doubt the case of Aminuddin Munshi v. 
Udfutunnissa Bibi (1) is clearly against 
me. The case of Nandkumar Dobey v. 
Ajodhya Sahu (4) was one where the land- 
lord dispossessed the tenant by private act 
of trespass, But the case of Aminuddin Munshi 
v. Ulfutunnissa Bibi (1) has been dissented 
from in fludra Narain Maity v. Natabar Jana 
(7) and Kamal Dhuri Thakur'y Rameshwar 
Singh (S). The present case is, therefore, 
the landlord not having dispossessed as such, 
not governed by the special rule of limitation 


in Article 3 of Schedule III of the Bengal 
Tenancy Act. 
Babu Ram Chandra Mozumdar was not 


called on to reply. 
JUDGMENT, 

Fosrcugr, J.—The only question raised 
in this appeal is whether, on the facts found, 
the case comes within the special rule of 
limitation contained in Article 3 of Schedule 
111 of the Bengal Tenancy Act. The present 
appellant, the defendant No. 1, claims asettle- 
ment from the defendant No. 3, who is 
admittedly the landlord, after dispossession 
‘of the plaintiffs. The question is whether 
that dispossession falls within the terms of 
Article 3 of Schedule ‘III of the Bengal 
Tenancy Act. The defeadant No. 3 in 
addition to being the landlord received from 
the defendant No. 2 a mortgage, which is 
said to be for the arrears of rent. Default was 
made in payment of the mortgage-money and 
in a suit brought to enforce the mortgage 


security, the. holding of the plaintiffs was 
(5) 2 C. W. N. 175. 
(6) 2 0. W. N. 595. 


(7) 21 Ind, Cas. 431; 41 C. 52 at p. 56; 18 €. W. N. 
353; 18 C., L. J. 89. 


(8) 19 Ind. Cas, 545; 17 0. W. N. 817. 


v. Shaik Titu (5), - 


The decision in 


brought to sale and purchased by the Jand- 
lord. The landlord then obtained possession 
of the property through the Court and 
subsequently settled the appallant on the 
land. That, itis said, is not a case fall- 
ing within Article 3 of Schedule ITI of the 
Bengal Tenancy Act. The decisions in this 
Court on the point are not uniform. It is 
no use saying that they are, In some of the 
decisions it is said that thedispossession refer- 
red to in Article 3 of Schedule ITI must bea 
dispossession by the landlord as such. In the 
case of Rudra Narain Maity v, Natabar Jana 
(7), in which, I may remark, the head-note* is 
far in excess of what was actually decided by 
the Cuurt, the learned Chief Justice, Sir 
Lawrence Jenkins, cbserved: “We recently 
had occasion to enter a protest against extend- 
ing the terms ofthis Article by use of figures 
of speech and metaphors. What we have 
to seein each case is whether, in fact, there 
has been such dispossession as the Article 
requires. That dispossession, it is conceded, 
must be by the landlord.” That view I 
adopt zn foto. The only question is whether 
the person who holds the dual capacity of the 
landlord and also of the purchaser of the 
holding, when he dispossesses the tenant, 
comes within the meaning of the Article. 
He remains the landlord, that is obvious. 
There are no words in the Article that say 
“landlord as such”, It seems to me diffizalt,on 
the faceof the Article, to say how we can read 
such words into the words inthe Article. 
There is a conflict of judicial authorities 
clearly. In the case of Aminuddin Munshi v, 
Ulfutunnissa Ribi (1) the view was taken 
that the Article applied even when the 
landlord purchased the holding in execution, 
That decision was followed by myself and 
Mr. Justice Richardson in the case of 
Pitambar Mahapatra v. Bhagabat Lal (2). 
Aminuddin Munshi v. 
Ulfutunnissa Bibi (1) has, however, been 
recently dissented from in the case of Kamal 
Dhari Taakur v. Rameshwar Singh (8). 
In tbat conflict of judicial anthorities, we 
have got to make up our minds which of 
these decisions we should follow. I think 
the. decision in Aminuddin Munshi y. Ulfutun- 








*The reference, apparently, is to tho head-note in 
I. L. R, 4: C. 52 which runs as follows: “By the 
word ‘dispossession’ in Art. 3 of Sch. IIT of the 
,Bengal, Tonancy Act is meant dispossession by the 
landlord aslan7'ord.”—Ed. 
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nissa Bibi (1) is correct, It isin accordance 
with the terms ofthe section and the decision 
of Jenkins, ©, J., in Kudra Narain Maity 
v. Natabar Jana (1). That being so we ought 
to reverse the decision of the learned Judge 
of the lower Appellate Court and decree 
the present appeal. The result, therefore, is 
that the plaintiffs’ suit is dismissed with costs 
in all Courts. 
Trunon, J.—I agree. 
Appeal allowed. 


CALCUTTA HIGH COURT. 

ÅPPEAL FROM APPELLATE Decree No, 382 

or 1915, 
June 26, 1916, 

Present:—Mr. Justice D. Chatterjee and 
Mr. Justice Newbould. 
KANGALI DHUBI~ Derenpant— 
APPELLANT 
versus 
ICHHAMOYI DEBI AND OTHERS— 
PLAINTIFFS AND pro forma DEFENDANTS— 
RESPONDENTS, 

Contract, tiiparlite—Specific performance~—Rights 
and liabilities of contracting parties. 

The plaintiffs, defendant and his landlords entered 
‘Into a tripartile agreement that the plaintiffs would 
give to the landlords a plot of landin exchange for 
the land the defendant held under them as his 
homestead and the defendant would vacate the land 
he held, in favour of the plaintiffs, on receipt of a 
consideration in money from them and on receiving 
from his landlords, vut of the lands they would get 
in exchange, an equal piece of land with similar 
rights for the purpose of his residence. The defend- 
ant, on getting Rs. 60 from the plaintiffs, did not 
vacate the jand by removing his huts, whereupon 
the plaintiffs brought a suit for recovery of its khas 
possession, tho landlords having been 
co-defendants: 

Held, that the landlords must granta leaso ofa 
convenient plot of land, out of the lands they got in 
exchange, in favour of the defendant with similar 
vightsand of equal quantity with the land the defend- 
ant held underthem ard that on the execution of such 
a, lease, the plaintiffs would get khas possession of the 
land in suit, [p. 842, col. 2.] 


Appeal against the decree of the Subordi- 
nate Judge, Mymensingh, dated the 23rd 
November 19:4, reversing that of the 
Munsif, Iswargunj, dated the 2 rd June 1913, 

FACTS.—Plaiutiffs brought this suit for 
Yecòvery of possession of certain lands on 
declaration of their taluk? right, aud based 
their claim on an ¢stifanama or deed of 
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surrender alleged to have been executed by 
the defendant. It was alleged that Romesh 
Chandra Goswami and Sarat Chandra 
Goswami were the landlords of the defend- 
ant who had nankar right inthe disputed 


lands under them; that plaintiffs had, by 


exchange, acquired the superior right in 
them as well as other lands, so that the 
defendant became a tenant under the plaintiffs 
and as such tenant he executed the said 
istifa and agreed to remove his huts and 
give up possession of the lands in eonsidera- 
tion of Rs. 60; that the plaintiffs had 
already excavated a tank which comprised a 
portion of the defendant’s land. 


The defence set up was-that Romesh and 
Sarat were necessary parties (they were 
subsequently. added by the Court’s order); 
that there was no relationship of landlord and 
tenant between the plaintiffs and the defend- 
ant; that the defendant had occupancy jote 
right in the lands for over 30 years; that 
the stories of the defendant executing the 
istifa and giving up his jote lands, the value 
of which would not be less than Rs. 500, 
for a nominal sum of Rs, 60, were false; and 
the defendant also asserted that even if the 
plaintiff got up any istifa in collusion with 
others the same was a fictitious, fraudu- 
lent and collusive deed utterly devoid of con- 
sideration. 


The Munsif found upon the evidence that 
the dstefanama was written out but was not 
actually executed by the defendant; that there 
were actually three parties to the transaction, 
viz, the plaintiffs, their vendors, the added 
defendants, and the principal defendant; 
that it was agreed that the defendant 
would get out of the lands, which Romesh 
and Sarat got by exchange from the plaint- 
iffs, an equal quantity of jote land, that the 
plaintiffs agreed to, pay Rs, 60 as compensa- 
tion for removing the huts and loss of 
trees ete; that though the defendant 
executed the deed of istifa he did not get it 
registered as an equal quantity of land was 
not given him as promised and that Rs. 60 
was not paid to him. He came to the con- 
clusion thatthe deed of istifa (which was 
registered by the order of the Special Sub-Re- 
gistrar on appeal without proper service of 
notice upon the defendant) was not binding 
on the defendant for failure of consideration. 
The result was that the taluki right of the 
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plaintiffs was declared but the prayer for khas 
possession was rejected. 

On: appeal, the Subordinate Judge of 
Mymensingh held that the defendant having 
denied execution in his written statement 
could not be allowed to make out a new 
case during the trial, :iz., thatit was executed 
but had atwo fold consideration: (1) an 
equal quantity of land in joteright, (2) fis. 60 
as compensation for removing huts etc., 
which did not pass. And if Sarat agreed 
to give the defendant land it was a separate 
agreement altogether and the defendant 
might seek his remedy against the co-defend- 
ants in asnit for specific performance. He 
also found that Rs. 60 was paid as com- 
pensation for removing huts and vacating the 
land. It was further held by the Appellate 
Court that there was acquiescence on the 
part of the defendant by his not raising 
any objection when the’ plaintiffs dug a 
tank ina portion of the land and on these 
findings the Subordinate Judge decreed the 
plaintiffs’ suit in full. 

Against this decision the present appeal 
was preferred by the defendant to the High 
Court. 

Babu Upendra Kumar Roy, for the Appel- 
lant,—The 2sfifa was not valid as there was 
no relinquishment of the possession of the 
whole land: Ramchurn Singh v. Raniganj Coul 
Association, Limited (1). 


Mere proof of notice of relinquishment 
without proof of actual relinquishment does 
not absolve a tenant from Jiability to pay 
rent. On the principle of mutuality, he 
will not be deprived of his right to continue 
in possession.. 


The principle of cases holding that, if a 
tenant professes to relinquish the entire 
holding but really retainsa portion of it, 
there will be no relinquishment, will 
apply. 

A conditional NE A cannot take effect 
unless the condition is fulfilled.—Foa on 
Landlord and Tenant, page 616. In the 
present case the appellant was promised an 
equivalent piece of land as a condition for his 
relinguishment, which land he has not been 
given. 


(1) 26 C. 29 at p. 36 (P.O); 25 L A. 210; 2 C. W. 
N. 697; 7 Sar, P. C. J. 399, 
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A mere agreement to surrender is not 
surrendering; though the word “conditional” 
is not used, yet from the circumstances of 
the case it was a conditional surrender: Coup- 
land v. Maynard (2). 

In a conditional surrender non-perfurm- 
ance of the condition entitles the promisor 
to fall back on the condition in which he was 
before the agreement to surrender was made. 
Loyd v. Langford (3). 

The landlord and the contesting defend- 
ants were joint promisors, hence the 
principle of Jaharaddi Mandal v. Debnath Nath 
Chaudhury (4) will apply. 

Babu Dwankanath Chakravarty (with him 
Babu Kalikinkar Chakravarty), for the Re 
spondents —The case of Jaharaddi Mandal v, 
Debnath Nath Chaudhury (4) does not apply. 
Here we have paid consideration for the 
promise made to us; there was a separate 
and independent contract between the appel- 
lant and bis landlord; we have no objection to 
his enforcing that contract against his 
landlord, the co-defendant, but the defend- 
ant cannot resist the claim of the plaintiffs 
for the specific performance of the contract 
he made with them, after having received 
the full consideration of Rs. 60 from them 
and after having acquiesced in the plaintiffs’ 
digging a tank at a considerable cost on 
the land in question. The case of Ramchurn 
Singh v, Raniganj Coal Association,, Limited 
(1) does not apply to the facts of “the case, 
The plaintiffs have nothing todo with the 
promise of Romesh and Sarat and they can- 
pot be asked to perform the promise which 
they (Romesh and Sarat) made. Again, the 
defendant is trying to make outa new case, 
a case which was nowhere suggested in the 
pleadings. 

[At this stage their Lordships wanted 
to know whether the co-defendants Sarat 
and the legal representatives of Romesh 
(who had died in the meantime) had entered 
appearance and on being informed that they 
had not appeared, though served with 
notice, proceeded to deliver judgment deal- 
ing with the case under Order ALI, rule 33, 
Civil Procedure Code. | 


JUDGMENT.—The facts out of which this 
appeal arises are shortly these. 


(2) 12 Bast 184; 104 E. R. 53. 
(3) 2 Mod 174; 86 E. R. 1008, 
(4) 33 Ind. Cas. 762; 20 C. W, N. 657 (P. C,). 
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The plaintiffs are rich men. The de- an equivalent piece of land. We, therefore, 


fendant has bis residence ou a small piece 
of land near their residence. The plaintiffs 
coveted. this land, but they could not induce 
the defendant to give up, the land in his 
possession. They at last entered into an 
agreemeut with the defendant and his 
landlords that they would give to the land- 
lords another piece of land in similar right 
and take this land in taluk? right, and that the 
defendant-appellant was to vacate the 
land on receipt of Rs. 60 as compensa- 
tion for removing his huts and receive 
oub of the land so given in exchange 
an equal piece of land with rights similar 
to those he previously had for the purpose 
of his residence. The landlords of the de- 
fendant, namely, Sarat and his brother were 
not originally made parties but subsequently, 
on the objection of the defendant, were 
added as parties. 

The learned Munsif found that there was 
a tripartite agreement by which there was 
to be an- exchange of land between the 
landlords of the defendant, Sarat and his 
brother on the one hand, and the plaintiff on 


the other, and the defendant-appellant was 
“to vacate his huts on receipt of Rs. 60 as 


compensation for the same and upon receiving 
from Sarat and his brother an equivalent 
quantity of land tothe land given up by him 
and in similar right in exchange for this land. 
Although the learned Munsif found this 
tripartite agreement, he did not make any 
order against Sarat and his brother because 
there was no prayer in the plaint against 
them. 

There was an appeal to the Subordinate 
Judge by the plaintiffs and the Subordinate 
Judge thonght that the defendant was pre- 
cluded by his pleading in the case from 
arguing that the agreement was a tripartite 
one and that he had not received a part of 
the consideration., The learned Judge, 
however, finds from the testimony of Sarat 
that “it appears that he agreed to give 


‘some lands to Kangali for his bari ont of 


the land which the plaintiffs gave him,” and 
this seems tous to be a very natural in- 
ference. ` : 

The defendant has, upon the facts, been 
living on this land for more than 30 years, 
and it cannot be expected that he would 
give up his home and hearth without getting 


take itethat there was a tripartite agree- 
ment, although the learned Judge says that 
this must be taken as a separate agreement. 
But upon the facts of the case, as they 
appear on the evidence, we think that this 
was a tripartite agreement; and that in order 
to give full effect to it, Sarat and his co- 
sharer, that is, the landlord defendants must 
be compelled to give to the defendant an 
equal piece of land to that taken over by the 
plaintiffs from his possession. 

The next question is in what right? 
It appears that the dst/fanama which was 
executed evidently with the knowledge of 
Sarat and his co-sharer contains the descrip- 
tion of the defendant’s holding asa jote. 


The document is not before us and as it is - 


not before us, we take the statement of 
the title from the judgment of the learned 
Munsif, 

We, therefore, direct that the heirs of 
Sarat and his brother, that is to say, Romesh 
Chandra ‘Goswami and Shashi Kumar 
Goswami do execute in favour of the defend- 
ant a lease in jole right of land, equal in 
quantity to that which is covered .by the 
istifanama, in a convenient part o* the lands 
received by. them in exchange from the 
plaintiffs, and deliver him possession of the 
same within one month from the arrival of 
the record in the Munsif’s Court, of which 
notice will be given to the parties. Upon the 
execution of such lease in jote right and 
upon delivery of possession to the defendant 
of that land, the plaintiffs will recover from 
him the land in suit; but after the delivery 
of possession to him of the land covered 
by the lease directed by us to be given by 
Romesh and Shashi, the defendant will have 
three months’ time in the cold season for 
the purpose of removing and re-building his 
huts. 

The learned Vakil for the respondent 
very properly gives up all claim for mesne 
profits. Under the circumstances, we make 
no order as to costs in this Court. The 
costs of the appellant in the lower Coarts 
will be paid hy Romesh and Shashi. The 
other parties will bear their own costs. 

Appeal allowed. 
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SHEO NATH V, SAMPAT, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. . 
Seconp Civiu APPEAL No. 35 or 1914, 
July 9, 1915.. 
Present:— Mr. Lindsay, J. ©. 
SHEO NATH AND ANOTHER -— DHIENDANTS— 
APPELLANTS 
GVETSUS 
SAMPAT AND ANOTRER—PLAINTIRFS— 


RESPONDENTS. 
Escheat—Iqrar-malikan--Mafrar, application of. 
Whore, under the terms of an igrar-malikan, a house 

occupied by a tenant escheats to the zemindar if the 
former becomes mafrur, the expression mafrur 
does not apply to the case of a person who is entitled 
as heir to occupy the house of a deceased tenant 
but has never actually been in its occupation. 


Appeal from the decree of the District 
Judge, Fyzabad, dated the 1st November 1913, 
reversing the order of the Probationary Mun- 
sif, Fyzabad, dated the 14th May 1913. 

Chaudhri Ram Bharose Lal, for the Appel- 
lants. 

Mr. Mohammad Wasim, for the Respond- 
ents. 


JUDGMENT.—This appeal has arisen 
out ofa suit brought by Sampat and another 
for recovery of possession of a house 
situate in plot No.59 in Mauza Rahimpur 
Dogawan. The plaintiffs are zamindars of 
the village. Their case, as set out in the 
plaint, was that a house had belonged to 
Musammat Sukhdei, who died on the 18th 
of March 1911 leaving no heirs. it was 
alleged that the two defendants. .Sheo 
Nath and Ganpat were in possession 
without any title. -Sheo Nath, J may 
remark, is brother of Sukhdei, while 
Ganpat is the son of another brother of 
Mausammat Sukhdei. The defendants 
pleaded that. they were heirs of the 
deceased woman, and during the trial one 
of the defendants’ witnesses stated that 
Sukhdei’s husband had left some collateral 
relations who lived in another village. 
The Munsif dismissed the claim on the 
ground that the plaintiffs had failed to 
prove that Snkhdei died without any 
heirs, 


The lower Appellate Court reversed this 
decree, holding that althongh it had been 


stated that Sukhdei’s husband had left 
certain. collateral relations, those 
relations were, in the- words of the 
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igrar-malikan, ‘mafrur’, He held, therefore, 
that the plaintiffs were entitled to succeed. 
In my opinion this decision of the lower 
Court is erroneous. It was for the plaintiffs 
to prove that Sukhdei died without leaving 
any heirs. Until this fact was established 
no right of escheat arose under the terms 
of the dqrar-malikan, There can be no 
dcubt that the defendants in this case 
are heirs of Jfusammat Sukhdei in the 
absence of any other collateral relations 
of her husband. While it is trae that 
one of the defendants’ witnesses said that 
Suakhdei’s husband had left certain collateral 
relations, there is absolutely no evidence 
on the record to show that these relations 
were alive at the time the suit was brought. 
If they are alive the plaintiffs cannot 
succeed, and if they are dead, the plaintiffs 


are still debarred from recovering the 
property because the defendants in that 
case are heirs. I think the Judge was 


wrong in holding that any male relations 
left by Sukhdei’s husband were disqualified 
because they were mofrur. That expression 
as used in the ¢grar-malikan would not, 
in my opinion, be applied to the case of 
persons who had never actually been in 
possession of the house. 

I accept this appeal, set aside the decree 
of the Court below and restore the order 
of the first Court. The appellanta will 
get their costs both here and in the 
lower Appellate Court. 

Appeal alowed. 


CALCUTTA HIGH COURT. 
Civit Rore No. 257 or 1916. 

June 30, 1916. 
Present: ~ Mr. Justice D. Chatterjee and 
Mr. Justice Newbould. 

RAM CHANDRA DADS AND 0THERS— 
Proforma Derenoants Nos 4 To 6— 

PETITIONERS 
VETSUS 
HACHUNIA FAKIR alias SACHUNIA 
FAKIR AND OTHERS— PLAINTIFF AND OTHERS 


DEFENDANTS - OPPOSITE PARTIES. 


Civil Procedure Code (Act ¥ of 1908), s 118, 
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RAM CHANDRA DAS v, HACHUN!A FAKIR. 
0. XXIII, r. 1— Withdrawal of suit, order for, in 
absence of formal defect—Jurisdiction—High Court — 
Revision. 

Thero ig no general jurisdiction given by the 
Civil Procedure Code for allowing a party to with- 
draw a suit with liberty to bring a fresh suit on 
the samo cause of action, except under the pro- 
visions of rule J, Order XX1IT, Civil Procedure Code. 


An order allowing tho plaintiff to withdraw a suit 
with permission to bring a fresh suit when there 
is no formal defect in the case, is not in accord- 
ance with law and the High Court will set it asido 
in revision. r 

Rule against the order of the Munsif, 
Sherpur, District Mymensingh, in Suit 
No, 1467 of 1914. 3 


FACTS.—The suit was instituted by the 
plaintiff-opposite party against defendants 
Nos. 1 to 6. Subsequently there was a eom- 
promise between tbe plaintiff and the defend- 
ants Nos. 1 to 3. The plaintiff then applied 
to withdraw the suit as against the defendants 
Nos. 4 to 6 with liberty to institute a fresh 
suit on the same cause of action and obtained 
an order to that effect in spite of the objec- 
tions of the defendants Nos. 4 to 6. 


Dr. Dwarka Nath Mitter (with him Babu 
Brojendra Kumar Rat), for the Petitioners. 
—Thé Rule was directed against an order 
allowing the plaintiff to withdraw his suit 
as against defendants Nos. 4 to 6. I submit 
that the order is bad in law and is against 
the provisions of Order XXIII, rule 1, inas- 
much as there was no formal defect in the 
plaint nor was there any other sufficient 
ground justifying the withdrawal of the 
suit. This ig not a case in which the Court 
had authority to permit withdrawal of the 
suit. The Court should not allow the 
plaintiff to cure some inherent defect in 
the suit in this way, because in such a case 
the defendant wil] be materially prejudiced. 
The authorities have distinctly laid it 
down that the Courts have no general power 
of allowing a plaintiff to withdraw from a 
suit and that they should not allow a suit 
to be withdrawn after the parties are ready 
for trial, if such withdrawal may operate 
to the prejudice of the defendant- vide 
Order XXIII, rule 1, sub-rule (2), Robert 
Watson § Co. v. Collector of Zillah Rujshahye 
(1), Kharda Company, Limited v. Durga 


(1) 13 M, T. A. 160; 12 W. R. (P. 0.) 48: 3 B. L. 
R. (P. 0) 48; 2 Suth P.C., J. 269; 2 Sar. P. C. J. 500; 
20 E, R. 158. 
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Charan Chandra (2), Hira Lal Mitra v. Uday 
Chand?a Dey (8) and Mahipat Shanila vy. 
Nathu Vithoba (4). 

Babu Birendra Kumar De, for the Opposite 
Tarties.—The order was made under the pro- 
visions of Order XXIII, rule 1, clause (6), 
There was sufficient reason for allowing the 
plaintiff to withdraw the suit. The circum- 
stances were such that if the plaintiff were 
to proceed only against the defendants Nos. 4 
to 6 the whole plaint had to be changed. 
Hence the learned Munsif has rightly exer- 
cised his jurisdiction. Again, this is not 
a fit case in which the High Court should 
exercise its revisiona] jurisdiction. Defend- 
ants Nos. l to 3 were the principal defend- 
ants. Defendants Nos. 4 to 6 were only 
pro forma defendants. Moreover, at first the 
latter did not object to the withdrawal of 
the suit, but when the Court expressed its 
unwillingness to allow eosts to them 
the Pleader for the defendant No. 5 said 
that he had objections to the withdrawal cf 
the suit. The order had been passed before 
the petition of objections was filed. Hence 
the Rule should be discharged. 

JUDGMENT.-- The order made in this 
case does not seem to be one which is autho- 
rised by the provisions of Order X XTIT, rule 
1. There was no formal defect in the case 
and the learned Munsif ought to have res- 
pected the rule of this Court quoted by the 
petitioners in Hira Lal Mitra v. Uday Chandra 
Dey (3). There is no general jurisdiction 
given by the Civil Procedure Code for 
allowing a party to withdraw except under 
the provisions of the said Rule; nor do we 
find any reason why the learned Munsif did 
not grant any costs to the defendants. 

The order cf the learned Munsif, there- 
fore, allowing the plaintiff to withdraw is | 
wrong. We set it aside and direct that the 
case, as against defendants Nos. 4 to 6, be 
tried in accordance with law. 

The Rule is made absolute with costs, one 
gold mohkur. : 

Rule made absclute. 

(2) 5 Ind. Cas, 187; 11 ©. L. J. 45. 
ee jd Ind, Cas. 88; 160. W. N. 1027; 160. L.J. 

(4: 4 Ind, Cas 252; 33 B, 722 at p. 726; 11 Bom. L. 
R. 1109, j 
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ARJUN PRASAD ¥, LAIQ SINGH, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Civit Appear No. 358 or 1914, 
December 23, 1915. 
Present:— Mr. Kanhaiya Lal, A. J. U. 
ARJUN PRASAD AND OTHERS— PLAINTIFFS 

—APPELLANTS ` 
VETSUS 
LAIQ SINGH — Dersnpant— 


RESPONDENT. 

Pre-emption—Mortg1ge— Prior mortgagee getting pre- 
emption decree against subsequent morigaszee on ground of 
subsequent mortgage being a sale—Suit by former against 
mortgagor personally for recovery of mortyage-money 
— Transfer of Property Act {IV of 1882), s. 68 — 
Maintainability of suit—Merger. 

Where a prior mortgagee got a pre-emption decree 

‘against the subsequent mortgagee on the ground 
that the subsequent mortgage was really a sale, and 
then, after giving credit for the sum mentioned 
in the subsequent mortgage as having been left with 

‘the subsequent mortgagee for payment to the prior 
mortgagee, sued the mortgagor personally for the 
balance of the money due on his mortgages: 

Held, that the suit was not maintainable, as the 
effect of the pre-emption decree was to merge the 
two rights of the mortgagor and the mortgagee in 
one and the same person, the prior mortgagee. [p. 
846, col. 1.] 

Baldeo Singh v, Puttu Lal, 21 Ind. Cas. 69, referred 
to, 


Appeal from the decree of the District 
Jadge, Hardoi, dated the 29sh April 1914, 
reversing the order of the Mansif, Sandila, 
dated the 13th February 1914. 

Pandit Gokaran Nath Misra, for the Appel- 
lants. 

Babu Basdeo Lal, for the Respondent. 


JUDGMENT.—Ganeshi Lal was the 
mortgagee of certain property under certain 
mortgage-deeds executed in his favour by 
the predecessors-in-title of Laiq Singh. 
Some of these mortgages were usufruc- 
tuary and the rest were simple mort- 
gages. The account due on those mort- 
‘gages was Rs. 1,582-6-6. On the 20th 
April 1910 Laiq Singh executed what was 
ostensibly a deed of subsequent mortgage, 
covering the entire property comprised in 
the prior mortgages and some other property 
of his own, in favour of Baldeo Singh on an 
agreement to repay the said money on the 
expiry of 41 years. The consideration 
specified in that deed was Rs. 5,594, out of 
which Rs, 724 were left with Baldeo Singh 
for payment to Ganeshi Lal or his representa- 
tives in-interest. Ganeshi Lal was suéceeded 
oa his death by the plaintiffs. - One of them, 
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named Pattu Lal, sued Baldeo Singh for 
pre-emption in respect of the subsequent 
mortgage aforesaid, alleging the transaction 
in question was really a sale disguised under 
the cloak of a mortgage. That suit was 
decreed, and the judgment will be found re- 
ported as Baldeo Singh v, Puttu Lal (1). 
Pattu Lal is admitted to have obtained that 
decree in his capacity as one of the members 
of the joint Hindu family, of which the other 
plaintiffs were also the members. The result 
of the above decree was that the plaintiffs be- 
came the purchasers of the equity of redemp- 
tion in respect of the prior mortgages held by 
them and became liable to pay Rs. 724 to 
themselves in satisfaction thereof. In the 
present suit the plaintiffs are giving credit for 
that sum and seek to obtain the balance of" tke 
money due on their mortgages. They have 
given up their lien over the mortgaged pro- 
perty, and their contention is that the cause of 
action accrued to them to sue for the 
unpaid portion of the mortgage-money when 
.the property mortgaged went out of their 
possession as mortgagees and passed into 
their possession as the purchasers of the 
equity of redemption on the 24th December 
1911, by virtue of the decree for pre-emption 
above referred to. The defendant denied 
his liability. The Court of first instance 
decreed the claim for Rs. 679-14-0, buat the 
lower Appellate Court dismissed the suit on 
the ground that the money could not be 
recovered except at the time of redemption of 
the subsequent mortgage, which was found 
to be a sale-deed. 


In appeal it is contended on bebalf of the 
plaintiffs that there was a covenant in the 
subsequent mortgage-deed that if the mort- 
gagee had to pay anything more than Rs. 724 
to the prior mortgagee, that sum would 
be recoverable by the subsequent mortgagee 
at the time of redemption with interest 
thereon from the property mortgaged. The 
plaintiffs did not, however, base their claim 
on that covenant, which is not even referred 
to in the plaint. The covenant moreover did 
not impose any personal liability. It merely 
charged the mortgaged property with the 
responsibility for payment of the excess at 
the time of redemption. `The ground. an 
which the plaintiffs based their claim-is also 


(1) 21 Ind. Cas. 69° 
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untenable, because it is admitted that the 
property mortgaged, which was the subject of 
the prior mortgages, has not passed out of 
their possession. In one seus? it may be 
technically deemed to have changed hands, 
for it has passed out of the possession of the 
mortgagees as such and gone into their 
possession in the capacity of the purchasers 
of the equity of redemption. The effect of 
the pre-emption decree, however, is to merge 
the two rights, and no case, under section 
6S of the Transfer of Property Act, for a 
personal decree against the original owners 
of the equity of redemption or their heirs has 
been made out, 

The appeal is, therefore, dismissed with 
costs. 


Appeal dismissed. 


. - 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 191 
or 1915. 

June 28, 1916. 

Present: —Mr. Justice Fletcher and 
Mr, Justice Teunon. 

GIRIJA PROSUNNO ROY AND oTHERs— 
PLAINTIPES— APPELLANTS 
VETSUS 

ECHARAM PATRA AND OTHERS— 


Derenpants—R&-PoONDENTs, 

Civil Procedure Code (Act V of 1908), s. 92, 0 1, 
r. 8—Public trust, suit relating to, maintainability of, 
avithout consent of  Advocate-General—Right to 
worship idol—Sufficient interest—Special interest. 


A suit relating toa public trust should not be < 


brought except with the consent of the Advocate- 
General, unless the plaintiffs have a special claim 
or claim a special interest under and by virtue of 
the trust. A 847, col. 1.) 
When the interest which the plaintiffs have in @ 
public trust as members of the public is nob 
sufficient to enable them to maintain a suit under 
section 92, Civil Procedure Code, without the consent 
of the Advocate-General, they cannot by saying 
that they represent the whole of the Hindu population 
eta suificient interest tosue apart from section 92, 
. 847, col. 1.) 
_ he fact that plaintifs claim to worship tho idol 
to which the property in suit has been dedicated. 
in common with other persons who have the same 
interest, does not give them aright of suit under 
Order I, rula 8, Civil Procedure Code. [p. 847, col. 1.] 
Appeal against the decree of the Sub- 


Judge, Hooghly, dated the 5th November 
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1914, affirming that of the Munsif, Howrah, 
dated the 2th July 1918. 

FACTS of the case appear from the judg. 
ment. 


Babu Harakumar (with Babu Rependro 
Coomar Matter), for the Appellants.—The 
suit is maintainable without the consent of 
the Advocate-Geueral, though it referred to, 
a public trust. Apart from section 92 of the 
Civil Procedure Code, the appellants have a 


right to sue, vide Radhabai v. Ohinnaji 
(1) As worshippers, the appellants 
can maintain the suit without the con- 


sent of the Advocate-General. In accordance 
with the provisions of Order J, rule 8, Civil 
Procedure Code, persons having an interest 
in the subject-matter of the suit may institute 
the suit. The appellants are members of 
the Hindu community and as such they 
have an interest and so they can sue. 

[Fcercuse, J.—The Hindu community is 
not a defined class. You have no interest 
except as members of the public. | 

The interest of the appellants is as Hindu 
worshippers and sothey have an interest 
apart from the interest as members of the 


public, vide Ayatannessa Bibi v. Kulpir 

Khalifa (2). i 
[Fercher J—In Ayatannessa Bibi v. 

Kulper Khalifa (2), the plaintif said 


he had a special interest. | 


Here the appellants have a special interest, 
becausethey occasionally perform the worships 
of the idol of the debutter property of which 
the Jand forms a portion. The plaintiffs 
are ‘numerous persons having the same . 
interest in the suit.” 


[Ftercurs, J.—No, they bave not any 
special interest. In that way. the whole 
Hindu population of India can sue, and that, 


jis not certainly the meaning of Order I, 


rule S, Civil Procedure Code. You can only 
niaintain the suit as members of the public 
and then with tbe consent in writing of the 
Advocate-General under section 92, Civil 
Procedure Code. | 


Babu Puresh Chunder Mitter (with him 
Babu Noòin Chandra Pal), for the Respond- | 
ents, were not called upon. 


` 


(i) 3 B. 27. i 
(2) 22 Ind. Oas. 677; 41 C. 1749; 19 O. W. N. 284, 


Vol, XXXV] P 


. 
KURE V, JHINGURIA. 


JUDGMENT. ° 

WLETOHER, J.— This is an appeal from a 
judgment of the learned Subordinate Judge 
of Hooghly, affirming the decision of the 
Munsif of Howrah. 
the appellants in conducting the appeal has 
taken up a considerable portion of our 
time and, if I may say so without disrespect, 
not very usefully. The cases which he 
has cited before us, with a view to leading 
us to disagree with the decision of the 
learned Judge of the lower Appellate Court, 
really have nothing to do with the matter. 
The decisions of this Court are clear that a 
suit of this nature requires the consent of 
the Advocate-General. There are good 
reasons why that should be so. Experience 
shows in all countries that a very large 
portion of public trust funds has been wasted 
in litigation and, therefore, it has been 
considered that a suit relating toa public 
trust should not be brought except with 
the consent of the Advocate Geveral, unless 
the plaintiffs have a special claim or claim a 
special interest under and by virtue of the 
trust. It seems to methat the learned Judge 
of the lower Appellate Court rightly applied 
the law in this respect. 


The second point is one which is equally 
unwarranted by the terms of the law; and 
that is that these plaintiffs, who occasionally 
perform the worship of the idol of the 
debutier property of which this land forms a 
portion, are entitled to sue under the provi- 
sions of Order I, rule 8, Code of Civil Proce- 
dure, their case being that there are 
numerous persons having the same interest 
inthe suit, These numerous persons, the 
learned Vakil for the appellants says, are the 
whole population of India excludiug the 
Mohamadans, the Christians and the persons 
belonging to the non-Hindu denominations. 
That is not what is meant by the rule at all, 
because the next words state that they 
should have the same interest in one suit. 
The interest that the plaintiffs have, as 
members of the public, being not sufficient 
to enable them to maintain the suit under 
section 92, Code of Civil Procedure, without 
the consent of the Advocate-General, they 
cannot, by saying that they represent the 
whole of the Hindu population not only of 
British India but also of all parts of India 
lying outside the limits of the Indian 
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Empire, get a sufficient interest to sue apart 
from section 92. 
There is nothing in this appeal. It is 
accordingly dismissed with costs. 
Teunoy, J.—I agree. 
Appeal dismissed. 


ALLAHABAD HIGH COURT, 
Seconp Civiu APPEAL No. 1939 or 1914, 
May 3, 1916. 

Present:—Mr. Justice Lindsay. 
KURE—Derenpant— APPELLANT 
versus 
JHINGURIA—Pratntire—Rusponvent, 

Decree, suit tv set uside—Fraud, nature of ~Falsc 
allegations in former plaint proved by perjured 
evidence, proof of, if necessary—Fraud in proceedings, 
proof of, necessity of. 

Where a suit is brought to set aside a decree on 
the ground of fraud and the fraud alleged in the 
plaint is that certain false allegations were made i: 
the former plaint by the plaintiffs who proved those 
allegations by means of perjured evidence, the suit is 
not maintainable. [p. 849, col. 1.] 

In such a suit iv must be demonstrated that some 
fraud has been practised upon the Court in the 
course of the judicial proceedings which terminated 
in the decree complained of. "p. 849, col, 1.3 

Second appeal from the decision of the 
District Judge, Agra, dated the 3rd Novem- 
ber 1914. 

Mr. Howard, for the Appellant. 

The How ble Mr. Narain Prasad, for the 
Respondent. 

JUDGMENT.—This appeal has arisen 
out of a suit brought by the plaintiff-respond- 
ent for the purpose of having a decree 
obtained against him in the Small Cause 
Court at Agra set aside, on the ground that 
it had been procured by frand. The plaintiff 
also prayed that certain property of his 
which had been attached in execution of the 
decree should be released. 

The facts are as follows:— 

In the year 1913 the present defendant 
sued the present plaintiff ona promissory note 
alleged to have been executed in November 
1912 to secure a loan of Rs. 500. The suit 
was not defended. The officer deputed to serve 
the summons on the defendant reported 
that he had tendered the summons to him, the 
defendant declined to yeesive it and the 
summons was then affixed to the door of the 
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defendant’s house. The Judge of the Small 
Cause Court being satisfied with the service 
passed an ex parte decree on the 24th April 
1913. Execution was taken ont in August 
of that year and the judgment-debtor then 
applied under Order IX, rule 13, to have the 
ex parte decree set aside. It is stated in the 
plaint that this application was refused on 
the ground that the security required by sec- 
tion 17 of the Provincial Small Cause Courts 
Act was not furnished, but it appears that 
the merits of the application were considered, 
for in his order of the 17th September 1913 
refusing the application the Judge of the 
Small Canse Court observed that the applicant 
had failed to discharge the burden of proving 
that there was any sufficient cause for his 
non-attendance in Court when the ea parte 
decree was given against him, 


Having failed to get the case re-heard, the 
defendant Jhinguria has now brought this 
suit to have the decree set aside. His case 
as set out in the plaint was that the promis- 
sory note upon which the decree was obtained 
was a forgery. It was alleged in the second 
paragraph of the plaint that the suit had 
been instiiuted fraudulently ard that he 
(plaintiff) bad been prevented by the present 
defendant’s frand from receiving the summons 
soas to enable him to file his defence. He 
claimed, therefore, that as the promissory 
pote was a false document and as all the 
proceedings in the suit were fraudulent, he 
was entitled to have a declaration that the 
decree was of no effect and to have his 
property released from attachment. 

The defendant joined issue. He stated 

that the promissory note was a genuine 
instrument, he also stated that the plaintiff 
had dishonestly avoided service of the sum- 
mons and he finally pleaded that the plaintiff 
had no cause of action and that he was bound 
by -the ea parte decree. 

The Munsif framed three issues:— 

-The first of these was whether the defend- 
ant had got service effected by fraud upon 
the plaintiff. After hearing tbe evidence he 
recorded his opinion that there was not a 
a shred of proof that any fraud had been 
practised inthe matter of the service. He 
referred tothe report of the process-server, 
to the evidence given by the plaintiff and to 
that given by the defendant. He accepted, 
the latter ‘evidence as true, the evidence 
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being te the effect that the lsummons had 
actually been handed to the plaintiff in the 
presence of a witness and that he absolutely 
refused to receive it. On this finding the 
Mansif dismissed the snit. He held on the 
other issues that the decree was not liable to 
be set aside and that the plaintiff was 
entitled to no relief. The plaintiff then 
appealed to the District Judge, who on the 
23rd June 1914 passed an order of remand. 

In this he observed thatthe Court of frst 
instance had only considered the question of 
the service of the summons and went on to- 
remark that he was not in a position tò agree 
with the Munsif’s finding, in the absence ‘of: 
material which would enable him to form ‘an 
opinion on the merits of the case as a whole, 
He went on to remark that prima fame the 
suit filed by Kure on the promissory note 
was a false case, and he returned the record 
to the Munsif with orders to come toa 
finding regarding the genuineness or other- 
wise of the promissory note on which the 
decree had been obtained. The Munsif 
received further evidence given by both 
sides, which led him to the conclusion that 
the note was a fraudulent and fictitious docu- 
ment. 

With this finding before him the learned 
Judge allowed the appeal and decreed the 
suit. He was satisied for various reasons 
that the promissory note had been fabricated 
and considered that on this ground the plainte, 
iff was entitled toa decree. He gave no 
finding whatever upon the issue relating to 
the fraud alleged in connection with the 
service of the summons. In short, what he 
did was totry de novo the suit which had 
been already disposed of in the Small Causa 
Court and to find in effect that the judgment 
upon which the decree was based was 
erroneous. 

In second appeal it is argued that the 
lower Appellate Court was wrong in re- 
trying the case on the merits, and setting 
aside the decree without coming to a finding 
that it had been obtained by fraud. 


In my opinion thisargument must prevail 
and the decree of the lower Appellate Court 
must be discharged. There has been a 
good deal of case-law upon the question of 
the nature of the fraud which mnst be 
alleged and proved by a plaintiff who asks a. 
Conrt to set aside a decree on the ground 
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‘that it has been fraudulently obtained against 
him. It is not necessary for me to refer to 
all the cases cited, as it appearsto me that 
the question is concluded by authority in this 
Court. In the case reported as Janki Kuar v. 
Lachmi Narain (1) it was held bya Bench 
of this Court that where a suit was brought 
to set aside a decree on the ground of fraud 
and the fraud alleged in the plaint 
was that certain false allegations were made 
in the former plaint by the plaintiffs who 
proved those allegations by means of 
perjured evidence, the suit was not 
maintainable. The learned Judges referred 
with approval to the statement of the law 
contained in the judgment of Jenkins, C. J., in 
Nanda Kumar Howladar v.. Ram Jiban 
Howladar (2). 

As remarked by the learned Chief Justice 
at ‘page 998* of the report, the fraud used 
in obtaining the decree being the principal 
point in issue, it is necessary to establish 
it by proof before the propriety of the 
prior decree can be investigated. He went 
on to refer to the observations of Sir John 
Rolt, L. J., in Patch v. Ward (8) which may 
be usefully reproduced here:— 

The fraud must be actual positive 
fraud, a meditated and intentional contrivance 
to keep the parties and the Court in 
ignorance of the real facts of the case and 
obtaining that decree by that contrivance”. 

In other ' words, it must be demonstrated 
that some fraud has been practised upon 
the Court in the course of the judicial 
proceedings which terminated in the decree 
complained of. 


Dealing with the case before him Jenkins, 
C.J, remar.ed that the judgment of the 
lower Appellate Court was no more than 
a re-trial on the merits of the original 
suit and a determination that the Judge 
who decided that suit was mistaken. He 
went on to say:— 

But the Court in this suit has no 
jurisdiction to decide on the merits of the 
former judgment; its function is to decide 
whether that judgment was vitiated by 
fraud.” 

(1) 20 Ind. Cas 789; 18 A. L. J. 753; 87 A. 535. 


(2) 23 Ind, Cas, 337; 41 C. 930; 18 O, W. N. 681; 
19 0. L. T, 457. 


(3) (1867) 3 Ch. App. 203; 18 L. T. 134; 16 W. 
R. 441, 


*Page of 41 O,— Ed, 
54 
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The learned District Judge in the present 
case has fallen into the error imputed to 
the lower Appellate Court by the learned 
Chief Justice, and it follows from what 
has been said that his order in appeal 
cannot be allowed to stand. 16 has been 
suggested ‘that this Calcutta case and the 
case of this Court which I have cited above 
are distinguishable from the present case: 
there the decrees were obtained after contest, 
here it was obtained ex parte in the absence 
of the defendant. But if there is this 
there is no dis- 
tinction in the principles to be applied. 
An ex pute decree properly obtained is 
just as much binding as a decree got 
after contest, It is no doubt a more difficult 
task for a plaintiff to establish fraud in 
the case where the decree has been won 
upon contest but whether it be such a decree 
or an et parte one, the frand must be clearly 
established; if it is not, the suit must fail. 

We have it on the finding of the first 
Court that the plaintiff failed to make ont 
the fraud which he alleged to have been 
committed in the obtaining of the decree. 
He was unable to show, as he stated in 
the plaint, that the defendant had by fraud 
prevented due service of the summons; on 
the contrary the Munsif found .that the 
sommons had beenactually tendered to and 
refused by the present plaintiff. If “this 
finding is correct there is an end to the 
case of frand. I have already mentioned 
that the learned Judge omitted to deal with 
the issue relating to fraud in the service 
of the summons. I do not think it neces- 
sary to refer the case back for a finding 
on this point,as [ have all the evidence 
before me, both that taken before and after 
remand. The bulk of the evidence led by 
the plaintiff was directed to show that the 
promissory note was afalse document. One 
witness, Purna, deposed that he had never 
seen any Civil Court peon come with Kure 
to serve any summons on dhinguria, and 
this coupled with the plaintiff’s own statement 
that he was not offered the summons, 
constituted the whole of the plaintiff's 
evidence on this issue. As opposed to this 
we have the evidence of Kure supported 
by the testimony ofa witness, Muhammad 
Husain, in which it is definitely stated 
that the summons was offered to Jhinguria 
and was refysed by him, with the result 
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that the serving peon had to post the 
summons upon his house. It may be noted 
here that Muhammad Husain attested the 
return of service made by the peon. 

I agree, therefore, with the Munsif that 
the plaintiff failed to prove that there 
had been any fraudulent service of sum- 
mons. 

The resnlb is that the appeal is allowed, 
the decree of the lower Appellate Court is 
set aside and the decree of the first 
Court restored. The respondent will get his 
costs in the Court below and in this Court. 


Appeal allowed. 


CALCUTTA. HIGH COURT. 
Rous Nisi No. 827 ov.1916. 

July 21, 1916. 
Present:—-Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Cuming. 

JOHN CARAPIET GALSTAUN— 
PETITIONER 

VETSUR l 
WOOMESH CHANDRA BANNERJEE— 
Decree-HOLDER, AND ANOTHER—-JUDGMENT- 


pestor—Opposite Party. 

Civil Procedure Code (Act V of 1908), s. 73, O. 
KAI, %. 65—Euecution sale in pursuance of consent 
decree—Sale held by an auctioneer, the nominee of 
parties—Agent of Court—Receipt of purchase-money by 
auctioneer, whether ‘receipt of assets’ by Court— 
Rateable distribution—Consent decree, characteristics 
of. 

Although an order (or decree) made by a Court on 
the consont of the parties is a mere creature of 
agreement and carries out the agreement between 
the parties, nevertheless it is an order of the Court 
and possesses one at least of the essential character- 
istics of an order made by a Court of Justice, namely, 
itis anorder capable of execution by tho Court, 
[p. 852, col, 2.] 

Huddersfield Banking Co. v. Lister, (1895) 2 Ch. 
278; 64 L. J. Oh, 528; 12 R. 331; 72 L, T. 703; 43 W. 
R. 567 and Wentworth v. Bullen, 9 B. & C. 840; 9 L. 
J. (0. s.) K. B. 33; 166 E. R. 313, referred to. 

The employment of agents for the conduct of a sale 
in execution of a decree is clearly contemplated by 
Order XXI, rule 65, Civil Procedure Code, and the 
fact that the Courr appoints a nominee of the 
parties toa consent deeree to conduct the sale and 
dispenses with the nsnal preliminaries, such as 
attachment and the issue of notices, does not render 
it the less a sale by Court. [p. 852, col. 2; p- 853, 
col. L] 

Golam Hossein Cassim Arif v. Fatima Begum, 6 Ind, 
Cas. 800; 16 C. W. N. 394, distingvished, 


The receipt of purchase-money by an agent 
appointed under Order XXI, rule 65, Civil Procedure 
Code, to conduct a sale isequivalent to receipt of 
assets by the Court within the meaning of section 73, 
Civil Procedure Code. [p. 854, col. 1.] 

The policy underlying section 73, Civil Procedure 
Code, is to fix the point of time when the entire body 
of persons entitled to claim rateable distribution 
shonld be finally ascertained, that point of time is 
the moment when the entire purchase-money has 
boen paid by the purchaser, lIt is immaterial 
whether the purchase-money has been actually paid 
into the treasury orinto the hands of a person 
employed by the Court to hold the sale. [p. 853, col. 2.] 


Maharaja of Burdwan v, Apurba Krishna Roy, 10 
Ind. Cas 527; 15 CO. W. N. 872; 14 CO. L. J. 50, dis- 
tinguished. 

A consent-decree provided that the defendant 
would sell his moveables through an auctioneer and 
satisfy the plaintiff’s claim out of tho sale-proceeds, 
but the dcfendant-judgment-debtor being after- 
wards unwilling to proceed with the sale the Court 
on the application of the plaintiff-decree-holder for 
execution issued an order upon the auctioneer to 
sellthe property covered by the decree who there- 
upon sold ib and received the purchase-money: ~ 


Held, (1) that the sale was in essence a sale held by 
the Courtin execution through a person appointed by 
Court under Order XXI, rule 65, Civil Procedure 
Code; [p. 853, col. 1.7 


(2) that the receipt of the purchase-money by that 
person from the purchasers was equivalent to 
“receipt of assets” by the Court within the meaning 
of sub-section (1) of section 78, Civil Procedure Code; 
fp. 888, col. 2.4 

(8) that a decrec-holder who applied for oxocution 
after such receipt of the purchase-money was not 
entitled to rateable distribution. [p. 854, col. 1.] 


Rule against an order of the Sub Judge, 


lst Court, 24-Pergannahs, in Money Execu- 
tion Case No. 169 of 1915. 


Mr. Zorab and Babu Bankim 
Mukerjee, for the Petitioner. 


Sir S. P. Sinha (Advocate-General), 
Mr. C. C. Ghose and Babu Satis Ohandra 
Mukherji, for the Opposite Party. 


JUDGMENT.—We are invited in this 
Rule to set aside an order made ina pro- 
ceeding for rateable distribution under sec- 
tion 73, Civil Procedure Code. The sequence 
of events which led to the order in question 
is really not in controversy and may be 
briefly stated. On the 23rd August 1915, 
one Banerjee, now opposite party in this 
Rule, obtained a decree for Rs, 22,441 
against Sullivan on the Original Side of this 
Court. On the 26th August 1915, ong 
Mohammad Abbas obtained a coasaat desree 
against Sullivan for Rs. 5,200 in the Court 
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of the Subordinate Judge of the 24-Pergan- 
nahs. On the 31st August 1915, Gélstaun, 
petitioner in this Rule, obtained a decree 
for Rs. 8,105 against Sullivan on the 
Original Side of this Court. On the 21st 
and 22nd September 1915, a considerable 
sum was realised by a sale of the moveable 
properties of the judgment-debtor held by 
Mackenzie Lyall and Co. under the orders of 
the Subordinate Judge. The question in con- 
troversy is whether Galstann is entitled 
to rateable distribution of the sale-proceeds. 
To appreciate the precise position of the 
rival claimants, we must examine in detail 
the proceedings taken for execution of the 
three decrees. 

As regards the first decree, we find that 
a precept was on the 24th August 1915 
sent to the Court of the Subordinate Judge 
under section 46, Civil Procedure Code, and 
the moveable properties of the jadgment- 
debtor were attached on that basis. On 
the 6th September 1915, an order was 
made by this Court for transfer of the 
decree to the Court of the Subordinate Judge 
of the 24-Pergannahs for execution. As 
regards the second decree, we find that 
‘Abbas applied for execution on the Sth 
September 1915. On that very day, an 
order was made for sale of properties by 
Mackenzie Lyall and Co., but the pro- 
ceeding thus initiated was dismissed on 
the 20th September, as Abbas had in the 
interval transferred the decree to Banerjee. 
On that very day, Banerjee made an ap- 
plication to exeente the decree as assignee 
thereof. The sale previously mentioned was 
held by Mackenzie Lyall and Co. on 
the 2lst and 22nd September 1915. As 
regards the third decree, we find that 
Galstaun was not atle to obtain an order 
for transfer. from this Court to the Court 
of the Subordinate Judge, till the 15th 
December 1915; and his application for 
execution was not made before the Subordi- 
nate Judge till the 14th March 1916. 
Mackenzie Lyall .& Co. sent a cheque to 
the Subordinate Judge on the 15th March 
1916 for Rs. 12,637, the net proceeds in 
their hands. The question arises, whether, 
in these circumstances, Galstaun is entitled 
to obtain rateable distribution under section 
73, Civil Procedure Code, 

The first sub section of section 73 is in 
these terms; “Where assets are held by a 


Court, and more persons than one have, 
before the receipt of such assets, made appli- 
cation to the Court for the execution of 
decrees for the payment of money passed 
against the same judgment-debtor and have 
not obtained satisfaction thereof, the assets, 
after deducting the costs of realisation, 
shall be rateably distributed among all 
such persons.” Two of the requisite ele- 
ments are established in this case; namely, 
first, assets are held by the Court of the 
Sabordinate Judge; and secondly, each of 
the decree-holders has obtained a decree for 
payment of money against the same judg- 
ment-debtor and has not obtained satisfac- 
tion thereof. The question, consequently, 
reduces itself to this: who among the riyal 
claimants did, before the receipt of the 
assets by the Court, make an application 
to the: Court for execution of his decree? 
In the determination of the question, two 
points require consideration, namely, first 
what was the true position of Mackenzie 
Lyall and Co. when they held the sale 
of the moveable properties on the 21st 
and 22nd September 1915; did they hold 
the sale as the agent of the Courtor as 
the agent.of the judgment-debtor Sullivan? 
Secondly, was the receipt of money by the 
auctioneers equivalent to “receipt of assets 
by the Court” within the meaning of section 
73, Code of Civi] Procedure? 

The determination of the first qnestion 
depends upon the terms of the consent decree 
made in the suit between Abbas and Sullivan 
and the true significance of the proceedings 
taken for the enforcement of that decree. 
Tt is indisputable that the sale was held, 
not in execution of the first or the third 
decree, but in a proceeding on the basis 
of the second decree. Was the sale, then, 
held on the basis of the second decree by 
Mackenzie Lyall and Co. as in execution 
of that decree or was it held at the instance 
of the judgment-debtor and was in essence 
a private sale for his benefit alone? The 
answer depends upon the true construction 
of the consent decree, in which, as happens 
frequently, sufficient care was not taken to 
set out precisely the reliefs granted to the 
successful litigant. That decree, as we read 
it, provides that “the defendant Sallivan 
will sell, through Mackenzie Lyall and Co, 
the whole of the furniture belonging to 
him, and, accerding to the terms of the 
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compromise, will pay out of the net sale- 
proceeds the sum of Rs. 5,200 to the 
plaintiff; that if the net sarle-proceeds be 
not sufficient to pay the whole of the said 
sum, the proceeds shall be paid in part-pay- 
ment of the said sum of Rs. 5,200 and the 
plaintiff will recover the balance from the 
defendant; that for tbe payment of the 
said sum of Rs. 5,200, the furniture or the 
net sale-proceeds thereof shall in the mean- 
time be charged in the first instance’ with 
the payment of the said sum to the plaint- 
iff.’ This decree clearly contemplated a 
sale in the first instance by the defendant 
himself through Mackenzie Lyall and Co. 
and payment by him to the decree-holder of 
the sum of Rs. 5,200 out of the net sale- 
proceeds, It was with reference to this 
aspect of the consent decree that, as soor 
as it was made, the Court instructed 
Mackenzie Lyall and Co. to sell the furni- 
ture. Difficulties, however, arose from the 
conduct of the judgment-debtor who was, 
for some unexplained reason, unwilling to 
proceed with the sale, and what had been 
contemplated by the decree was not carried 
ont. The result was that, on the 8th 
September 1915, the decree-hbolder was 
driven to apply to the Court for execution 
and for an order upon Mackenzie Lyall and 
.Co. to sell the moveables, This application 
was ranted and an order was made as prayed. 
Whether such an order was or was not 
contemplated by the decree, it is not for us 
to determine in the present proceedings. 
But the fact remains that the Court issued 
instructions to Mackenzie Lyall and Co. to 
sell the furniture, and the correspondence 
between the Court ard the auctioneers in- 
disputably shows that the auctioneers pro- 
ceeded to sell the moveables of the judg- 
ment-debtor, not at his request, but under 
the orders of the Court. Before the sale 
could actually be held, the decree had, 
however, been assigned by Abbas to Banerjee, 
, Banerjee, as we have seen, thereupon applied 
for execution as assignee under rule! 16 of 
O:der XXI of the Code, and prayed that 
fresh instructions might be issued to the 
auctioneers to hold the sale of the moveables 
of the judgment-debtor. The Court held 
‘that such a step was unnecessary, obviously 
on the ground that instructions had already 
been issued to the auctioneers on the appli- 
cation for execution made by Abbas. The 
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sale was then held on -tha 2lst and 22nd 
September and a large sum of money was 
realised. It has been contended here that 
this was a sale held, not in execution at 
the instance of the Court, but rather at 
the instance of the judgment-debtor Sullivan 
pursuant to the agreement between him and 
his creditor Abbas. In support of this argu- 
ment, reference has been made to the decision 
in Golam Hossein Cassim Arif v. Fatima 
Begun (1). Stress has also been laid on 
the circumstance that the steps contemplated 
by the Code of Civil Procedure as neces- 
sary preliminaries to a valid sale held at 
the instance of the Court were not taken 
in this case, because the properties were 
not attached and the requisite notices were 
not issued. In onr opinion, it is fairly 
clear, on the proceedings taken in their 
entirety, that the sale was held by the 
Court through the agency of the auctioneers. 
The employment of agents for the conduct 
of a sale of this description is clearly con- 
templated by rule 65 of Order XXI of the 
Code, which provides that, save as otherwise 
preseribed, every sale in execution of a 
decree ‘shall be conducted by an officer of - 
the Court or “by such other person as tha 
Court may appoint in this behalf” and shall 
be made by public auction in the manner 
prescribed. In the present case, the person 
appointed by the Court, under Order XXI, 
rule 65, was no doubt the very person 
nominated by the parties at the time the 
consent decree was made. It is also true, 
as observed by Ray, L. J., in the case of 
Huddersfield Banking Co. v, Lister (2), 
that a consent order is a mere creature of 
agreement and carries out the agreement 
between the parties, or as Parke, J., puts 
it in Wentworth v. Bullen (3), the contract 
is not the less a contract and subject to the 
incidents of a contract, because there is 
superaded the command of a Judge. But 
it is nevertheless an order of the Court 
and possesses one at least of the essential 
characteristics of an order made by a Court 
of Justice, namely, it is ari order capable 
of execution by. the Court. In the case 


(1) 6 Ind. Cas. 300; 16 C. W. N. 394. 

12) (1896) 2 Ch. 273; 64 D. J. Ch. 528; 12 R. 331; 
72 L. T. 708; 43 W. R. 567. 

(8) 3 B. & C. t40; 9 L. J. (0. s.) K. B, 33; 109 E. R. 
318, x 4 
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before us, the agreement of the 
parties that the moveable properties 
of the judgment-debtor would be sold by 
Mackenzie Lyall and Oo. was accepted by 
the Court and embodied in the decree. The 
inference follows that when; upon the appli- 
cation of the judgment-debtor, the Court 
instructed Mackenzie Lyall and Co. to 
hold the sale, the Courttook a step in exe- 
cution and the sale was held in execution 
by a person appointed by the Court in that be- 
half. The decision of Fletcher, J.,in Golam 
Hossein Qassim Arif v. Fatima Begum (1) does 
not militate against this view and is clearly 
distinguishable; that case only rules that a 
sale by a Receiver is not a sale by the Court 
for the purpose of grant of a sale 
certificate, That principle obviously has no 
application to the ease before us. It may 
be added that if the sale here. be treated 
as a private sale held atthe instance of 
the judgment-debtor by an agent nominated 
by him, there would be no room for the 
application of section 73, Code of Civil Pro- 
cedure, and the application of Galstaun for 
rateable distribution could not possibly be 
entertained. On the first question, we 
must sonsequently hold that Mackenzie Lyall 
and Co. held the sale at the instance of 
the Court and that the sale was in essence 
a sale by the Court itself. 


The determination of the second question 
involves the solution of the problem whether 
receipt of the purchase-money by the anc- 
tioneers from the purchasers was equivalent 
to réceipt of assets by the Court within 
the meaning of sub-section (1) of section 
73, Code of Civil Procedure. We have been 
invited to answer this question in the 
negative, on the authority of the decision 
in Maharaja of Burdwan v. Apurba Krishna 
Roy (4). That case is of no assistance in 
the examination of the question raised before 
us. The sale there was of immoveable 
property; under the provisions of the Code, 
upon such a sale, one-fourth of the purchase 
money is required to be paid into Court at 
the time the bid is accepted; the remainder 
must be brought into Court by the purchaser 
within a prescribed time. The question in 
controversy was, whether assets could be 
deemed to have been received by the Court 


(4) 10 Ind. Cas. 527; 15 O, W. N. 872; 14 0, D. J. 60, 


within the meaning of section 73 before the 
entire ptrchase-money had been paid into 
Court. - The answer was in. the negative, 
for the obvious reason that till the entire 
purchase-money had been brought into 
Court, there was no completed sale on the 
basis whereof the sale-proceeds could be 
distributed amongst the rival claimants. 
It is also clear that rateable distribution in 
that case was sought, notin respect of the 
one-fourth share of purchase-money paid 
into Court at the time of the acceptance of 
the bid, but of the entire purchase-money; 
aud with reference to'a threé-fourths share 
thereof at least, there could be no contro- 
versy that the assets were not received till 
such portion had been paid into Court. The 
case before us is of an entirely different des- 
cription. Here, what was sold was move- 
able property and ths entire purchase-money 
was paid by the purchasers into the hands 
of the auctioneers in one instalment, The 
question thus arises, whether the receipt of 
the purchase-money by the auctioneers was 
receipt of the assets by the Court. We are 
clearly of opinion that the answer must be in 
the affirmative. The policy which underlies sec- 
tion 73 obviously is to fix the point of time 
when the entire body of persons entitled to 
elaim rateable distribution should be finally 
ascertained; that point of time is the moment 
when the entire purchase-money has been 
paid by the purchaser. It is immaterial 
from this point of view, whether the pur- 
chase-money has been actually paid into 
the treasury or into the hands of a person 
employed by the Court to hold the sale. 
This view is consistent with the elementary 
principle that when an auctioneer receives 
the purchase-money as agent of the vendor, 
it is his duty immediately to account for 
it and pay over the balance due to the 
latter. This is in conformity with the 
decisions in Orosskey v. Mills (5) and Gray 
v. Haig (6). We hold accordingly that 
the assets in the present case were received 
by the Court for purposes of section 73 on 
the 22nd September 1915, and noton the 
15th March 1916 when the cheque was 
sent by the auctioneers. It is not necessary 
for us to enunciate a general principle of 


(5) LO. M & R. 298; 8 L. J. Ex. 297. 
16) 20 Beay, 219; 52 E, R. 587; 109 R. R, 396, 
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universal application that receipt of money 
by an agent is in all conceivable circum- 
stances equivalent to receipt of money by 
the principal. -It is sufficient to hold that 
when a sale has been held by a Court in 
execution under Order XXI, rule 65, receipt 
of purchase-money by the agent is, for pur- 
poses of section 73, equivalent to receipt of 
assets by the Court. In this view, it is plain 
that the assets were received by the Court, 
before Galstaun applied for execution of his 
decree. 


We desire to add thatthe view we take is 
clearly consistent with the broad justice 
of the case. It has been conclusively proved 
that the delay in the transmission of the 
purchase-money by the auctioneers to the 
Conrt was due entirely to the action of 
Galstaun himself. He made an application 
to this Court on the Original Side with a 
view to restrain the austioneers from trans- 
mitting the sale-proceeds to the Court of the 
Subordinate Judge. He obtained an ex parte 
order to this effect, on the allegation that the 
money was held by them within the 
Jurisdiction of this Court as agents 
of his judgment-debtor, Sullivan. The 
Court was subsequently apprised that the 
ex parte order had been obtained on asuppres- 
sion of the fact that the money was in the 
hands*of the auctioneers, not as the agents 
of Sullivan, but as the agents of the Court of 
the Subordinate Judge, who had directed the 
sale. The result was that the order was 
forthwith recalled and the auctioneers trans- 
mitted the cheque to the Subordinate Juige 
without delay. The parties should clearly 
be placed in the position they would have 
occupied if the erroneous order had never 
been made. It would, in oar opinion, have 
been lamentable if, in such circumstances, we 
were constrained, upon a narrow construc- 
tion of section 73, to hold that the petitioner 
had by recourse to a device succeeded 
in detaining the money in the hands of the 
auctioneers for several months and thereby 
securing an advantage to which he would not 
otherwise be entitled under the law. 

The result is that this Rule is discharged 
with costs. We assess the hearing-fee at five 
‘gold mohurs. 


Rule discharged, 
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e MADRAS HIGH COURT. 
APPEAL No. 110 or 1915. 
July 11, 1916. 

Present:—Mr. Abdur Rahim, Officiating Chief 
Justice, and Mr. Jastice Krishnan. 
RALLABHANDI VENKATA RATNAM 
AND ANOTHER—Derenpants Nos, 2 AND 3— 
APPELLANTS 
versus 
RALLABHANDI RAJA RAM MOHANA 
RAO, MINOR, BY HIS NEXT FRIEND 
MALLADI VISWANADHA SASTRI, AND 
OTAERS—PLAINTIPF AND Derenpants Nos, + 


AND 6— RESPONDENTS. 

Wili—Probate and Letters of Administration with 
Will anreved, distinction between—Validity of Wilt, 
whether can be questioned after grant of Letters of 
Administration with Will annexed. 


No distinction can be drawn between a grant of 
Probate and a grant of Letters of Administration with 
a Will annexed, so faras it affects the proof of the 
gonuinoness and validity of the Will. [p. 855, col. 1.7 


Probate and Letters of Administration with a Wil 
annexed are conclusive evidence of the factum and 
validity of the Will. [p. 835, col. 1.] 


Whicker v, Hume, 7H. L. C. 124; 28 L. J. Ch. 396; 
4 Jur. (N. s.) 933; 31 L. T. (o. s.) 319; 115 R. R. 70; 11 
E. R. 50, referred to, z 


Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Rajahmundry, at Cocanada, in Original 
Suit No. 6 of 1914, 


Mr. G. Venkataramzah, for the Appellants. 
Messrs. P. Somasundaram, K. Rajah Iyer 
and B. Narasimha Rao, for the Respondents. 


JUDGMENT. — This appeal arises out of 
a suit for partition. The first question 
argued before us relates to the genuineness 
and validity of the Will of one Appa Rao. 
He died on the th July 1908 and a Will 
was executed by him on the same date, 
Then an application for Probate was made, 
but as no executor was designated in the 
Will, Letters of Administration with the Will 
annexed were granted on the 15th April 
1909. The citations were properly served 
as required by law and evidence was taken 
as to the due and proper execution of the 
Will. An application was afterwards made 
by some of the parties for revocation of 
the Letters of Administration. That appli- 
cation was refused and the order was con- 
firmed in appeal. It also appears that a 
suit was instituted by the second defend- 
ant in 1909 (Original Suit 79, ofj 11909), 
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seeking a declaration that the adopjion of 
the plaintif by the 6th defendant, the 
validity of which depended on the authority 
granted by the Will, was invalid. That 
suit was dismissed by the first Court and 
the decree was confirmed by the lower 
Appellate Court and in second appeal by 
this Court. It is now argued on behalf of 
the appellants that they should have an 
opportunity of showing that the Will was 
. not genuine and that the testator was not 
of sound and disposing mind when he 
signed the Will. It is contended that a 
distinction ought to. be drawn between a 
-grant of Probate and a grant of Letters of 
Administration with a Will annexed, so far 
asit affects the proof of the genuineness and 
validity of a Will. The procedure both 
with respect to an application for Probate 
and with reference to Letters of Administra- 
tion with Will annexed is substantially 
‘Identical and there is no reason for draw- 
ing a distinction between the two. The 
claw is very clearly stated in Halsbury’s 
Laws of England, Volume XIV, page 210, 
in -these words: “Probate and Letters of 
Administration with a Will. annexed are 
conclusive evidence of the factum and vali- 
dity of the Will.” The case of Whicker v. 
Hume (1) lays down the law to the same 
.effect. We think, therefore, that the ques- 
tion cannot be re-opened at this stage. 

Then, the next question which is argued 
relates to the insurance money of Rs. 1,000. 
It is contended that the sam belongs to 
the joint family and cannot be treated as 
the separate property of Appa Rao. Appa 
Rao had an income of his own, and in his 
Will he says that the money that was due 
to him from the Insurance Company was 
his own exclusive property and all the 
other property was joint family property. 
We do not think that it has been made 
out that the finding of the Subordinate 
Judge is wrong. 

The third point raised before us relates 
to the amount of the marriage expénses of 
the 6th deferdant’s daughter, that is to 
say, of the daughter of the brother of the 
appellants. It was attempted to be argued 
by the learned Pleader for the appellants 
that: the marriage expenses could not be 


(1) 7 H. L. C. 124; 28 L. J. Oh. 896; 4 Jur. (N. 5.) 
933; 31 LIT. (0. s.) 819; 115 R. R. 70; 11 E, R. 50. 
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sharged against the joint family property 
at all, but no such issue was raised be- 
fore the lower Court and the contention 
is clearly unsustainable. As regards this 
amount, Rs. 1,400 and odd have been 
awarded for the expenses. The appellants 
did not make any attempt to prove that 
that amount was not, as amatter of fact, 
spent. All that was argued before us was 
that another female member belonging to 
this family was married about six or seven 
years ago, and only Rs. 600 or 700 was 
spent in that marriage. But the expenses 
vary from time to time and in different 
cases and we have no reason to hold that 
the finding of the Subordinate Judge on 
this point is wrong. But it is rightly 
pointed out that the decree only makes 
defendants Nos. 2 to 5 and 9 liable for 
the expenses of this lady’s marriage while, 
as a matter of fact, the plaintiff also is 
liable. This is a valid contention conceded 
by the respondents and the decree will, 
therefore, be amended by making the plaint- 
iff liable along with defendants Nos. 2 to 
5 and 9 for the marriage expenses of this 
lady in proportion to their respective 
shares, 

On behalf of the 4th defendant, it is 
contended that there ought tc be some 
provision made for his marriage expenses. 
We do not think that that isa sound con- 
tention. 


As regards the memorandum of objections, 
the only point argued before us is that no 
provision has been made for mesne profits 
subsequent to the date of the suit. That 
is so. The lower Court will make an in- 
quiry intothe mesne profits from the date 
of the institution of the suit and provide 


- for payment of the same to the Ist re- 


spondent in his final decree. The amount 
paid by the appellant into the lower Court 
will be credited towards the mesne profits 
which on inquiry are found due to the 
respondents. The appeal having substantial- 
ly failed is dismissed with costs of the 
plaintiff. As regards the memorandum of 
objections the lst respondent will bear 
his own costs. 
Appeal dismissed, 
V. R. P. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 575 
or 1915. 

June 27, 1916. . 
Present:—Justice Sir Asutosh Mookerjee, KT., 
and Mr, Justiee Cuming. 
KALIPADA SIRKAR—OBJECTOR-— . 
ÅFPELLANT 
versus 
HARIMOHAN DALAL—Peritioven— 
RESFONTENT. 

Civil Procedure Code (Ast V of 1908), s 47, O. 
XXXII, v. 15—Imnatic, decree against—Not properly 
represented in suit—Huecution—Objections to validity of 
decree, sustainability of —Enforceability or otherwise 
of decree, whether a question under s. 47, Civil Pro- 
cedure Code. 

A judgment against a person who was non compos 
mentis ab the time of the trial and yet was not 
represented by a legal guardian, is not to be im- 
peached in execution but should be reversed or 
annulled in some direct proceeding taken for that 
purpose, such as by way of review, revision or appeal 
or a regular suit ina Court of competent jurisdiction; 
but the Court which made the decree cannot, when 
called npon to execute it, be invited to hold that the 
decree was erroncously or improperly made. [p. 859, 


col. 1.] 

A Court executing a decree must take the decree 
as i¢stands and has no power to go behind the 
decree or to entertain an objection to the legality 
or correctness of the decree. [p. 857, col. L], 

The question whether a decree obtained against 
a lunatic, who was made a party to the suit but 
was not legally represented, is operative or not, does 
not fall under section 47, Civil Procedure Code, as 
the lunatic was not a party io the suit in the proper 
sonso of the term. [p. 857, col. 2; p. 858, col. 3.) 

Case-law reviewed and discussed. 


Appeal against the crder of the Sub-Judge, 
24-Pergannahs, dated the 2Cth November 1915. 


Babus Bipin Bihary Ghose and Khitish 
Chandra Chakravarty, for the Appellant. 


Babus Biraj Mohan Majumdar and Saiindra 
Nath Mookerjee, for the Respondent. 


JUDGMENT.—This appeal is directed 
against an order for execution ofa decree 
for costs. The decree was made on the 24th 
September 1913 and isin these terms: “it is 
ordered and decreed that this suit be dismiss- 
ed, and the costs of the suit Rs. 400-8-9 be 
paid by the plaintiff to the above-named 
defendant with interest at 6 per cent. per annum 
from this day till the date of realisation.” 
In the canse title, set out at the com- 
mencement of the decree, the plaintiff is 
described as follows:—“Lunatic Brojogopal 
Sarkar, represented by certificated guardian 


INDIAN Oasis. 


under, Act XX XV of 1858, Srimati Mohamaya 
Dasi, wife of the said Brojogopal Sarkar.” 
The decree consequently entitlesthe successful 
defendant to recover the costs allowed in his 
favour from the lunatic Brojogopal Sarkar. 
On the 2nd February 1915, the defendant 
decree-holder applied for ‘execution in 
accordance with Order XXI, rule 11 (2). 
Execution was sought against Kalipada 
Sarkar, the infanb son of Brojogopa] Sarkar, 
who had diedin the interval. The Court, 
accordingly, directed notices to issue under 
Order XXI, rule 22 (1), clauses (a) and (b). 
The usual notice was also directed to issue 
upon Mohamaya Dasi, who had been propos- 
ed by the decree-holder for appointment as 
guardian ad litem of the infant. On the 17th 
March 1915, the Court with the consent of 
the proposed guardian appointed her guar- 
dian ad litem of the infant. On the 2lat 
April 1915, the Court issued a fresh notice 
under Order XXI, rule 22 (1) (b), which was 
served indue course. On the 10th July 
1915, the lady filed a petition of objections. 
She stated that she had lately attained 
majority and was nota fit and proper person 
to act as guardian ad litem of her infant son. 
On the writ, she urged that when the decree 
for costs was made in the original snit, she 
was herself a minor, not competent to act as 
next friend of the:Junatic, and that tbe decree 
was consequently illegal and ultra tires, 
incapable of execution against the estate of 
her husband in the hands of his minor son, 
The Court overruled these objections and 
directed execution to proceed “against the 
assets of Brojogopal Sarkar, the deceased 
judgment-debtor, in the hands of his minor 
son.” The propriety of this order is the. 
subject of controversy in the present appeal, 
preferred on behalf of the infant by his 
mother. 

The first objection taken in the Court 
below is entirely groundless. The lady con- 
sented to act as guardian ad item; there is no 
reason why she should be discharged; there is 
no conflict of interest between her and her 
infant son in this matter. Indeed this 
objection, though mentioned, has not been 
seriously pressed in this Court. 

The second objection taken in the Court 
below raises a question of some nicety. The 
facts, essential for the full appreciation af 
the arguments addressed to us, may be brielly 
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stated. The original suit was instituted on 
behalf of the lunatic by his wife, Who had 
been appointed manager of his property 
when he was adjudged a lunatic on the 5th 
Angust 1911 under Act XXXV of 1858. 
The defendant pleaded that the suit was not 
maintainable, inasmuch as the manager was 
herégelfa minor and incompetent under the 
law to act as next friend of the lunatic. The 
Subordinate Judge took evidence upon this 
preliminary question, and came to the con- 
clusion that Mohamaya Dasi was a minor, 
not‘only when she got herself appointed 
manager of the estate of her husband under 
Act, XXXV of 1858, but also atthe date of 
the institution of the suit, and had not 
attained majority even at the time of the 
trial. The Court held accordingly that she 
could not proceed with the suit on behalf of 
her husband and dismissed it with costs. The 
decree set out above was drawn up on the 
basis of this judgment. The question for 
determination is, whether validity of the 
decree can be questioned in execution proceed- 
ings on the ground that as the lunatic plaint- 
iff was not properly represented by a 
competent next friend in the suit, no opera- 
tive decree for costs could have been “made 
against him. ° 

It is indisputable that the Court executing 
a decree must take the decree as it stands 
and: has no power to go behind the decree 
or to entertain an objection to the legality or 
‘correctness of the decree. This principle 
was recognized by the Judicial Committee in 
the cases of Sri Rajah Papamma Rao Bahadur 
v. Sri Vira Pratapa H.V. Ramchandra Razu(1) 
and Grish Chander Lahiri v, Shoshi Stkha- 
reswar Roy (2) and has been applied in a 
long series of decisions [Hassan Ali~v. 
Gauel Ali Mir (8), Rashbthart Singh v. 
Thakur Joyananda Singh (4), Shib Lakshan 
Bhakat v. Srimati Tarangint Dasi (5), Thakur 
Madan Mohan Nath Sahi Deo v, Bhikhar 
Shahu (6); Ram Nath Singh v. Basanta Narain 
Singh (Ugra Narain Singh v. Basan Narain 


2; 19 M, 249; 


1. A. 3 6 J. 53, 
I. A. 110; 27 C. 951; 4 
0. 179. 


M. L. 3 
CO. W. N. 631. 
L. J. 475, 
Ld, 20, 
Cas. 719; 16 C. L. J. 517. 
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Singh) (7), Prasanna Kumari Debi y. Sris 
Chandra Majumdar (8), Ramphal Rei v. 
Ram Baran Rai (9), Muitiav, Virammal (10), 
Venkatachala Reddi v. Venkatarama Reddi 
(11), Appa Rao v. Krishna Ayyangar (12), 
Sheikh Budan v. Ramchandra Bhunjgaya (13), 
Jai Gobind Tiwari v. Patesri Partap 
Narain Singh (14), Ohhoti Narain Singh 
v. Musammat Rameswar Koer (15)]; 
some of which were reviewed by this 
Court in Rama Prasad Roy Chowdhury v. 
Anukal Chandra Roy Ohowdhury (16), The 
doctrine itself is not disputed before us, but 
its applicability to the circumstances of this 
case isdenied by the appellant. The argu- 
ment in substance is that the lunatic was 
not at all represented before the Court at 
the trial of the suit,and the Court was con- 
sequently not competent to pass a decree to 
his detriment. This position is supported 
by a reference to three decisions of the 
Judicial Committee, Khdarajmal v. Daim 
(17), Rashid-un-nisa v. Muhammad Ismail 
Khan (18) and Radha Prasad Singh v. 
Lal Sahib Rat (19), which show that a 
Court is not competent to make an 
operative decree against a person, not a party 
to the suit or properly represented on the re- 
cord; but still the question remains, whether 
an objection on this ground can be raised in 
proceedings in execution of sucha decree. 
We are of opinion that the answer should be 
in the negative. The point is really concluded 
by the decision of the Judicial Committee 
in Rashid-un-nisa v. Muhammad Ismail Khan 
(18). There, the plaintiff sued for a declara- 
tion that the two decrees and three sales in 
execution of decrees were inyalid so far as 


7) 19 Ind, Cas. 630; 18 C. L. J. 209; 17 C.W.N. 
8) 33 Ind. Cas. 344; 22 C. L.J. 561, KAN 
9} 5 A.58; A. W, N. (1882) 151, 
10 M. 283 (F. BJ), 
24 M. 665. 

(12) 25 M. 537. 
aR 11 B. 537 
ie A.W. N 

15)6C. W 


. (1907) 286; 4 A. L. J. 765. 

. N. 796. 

8} d. Cas, 444; 20 C. L. J. 512, 

(17) 32 L A. 23 (P.O); 82 C. 296 at pp. 313, 315; 1 

C. L.J. 5842 A.L.J.71; 9 0 W. N. 301, 7 Bom 

vi 1 8Sar. P. C. J. 784. | 
18) 3 Ind. Cas. 861; 361. A. 168; 31 A. 572, 13 0 

W. N. 1182 (P. C.); 10 C. L. J. 318; 6 A. id J. 822; 11 

Bom. L. R. 1225; 6 M. L. T. 279, f 
(19) 17 I. A. 150; 13 A. 53; 5 Sar. P. C. J, 600, 
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concerned her share in her paternal 


estate, which purported to be bound thereby. 
The two decrees were alleged to be uot 
binding upon her, because, amongst other 
reasons, her sister, a married woman, had, in 
suits in which these decrees were made, been 
improperly appointed her guardian ad litem. 
The defendants asserted the validity of the 
decrees and sales in execution and pleaded, 
inter alia, thatthe suit was barred by the 
provisions of section 244 of the Code of 
Civil Procedure of 1882. The Subordinate 
Judge beld that the suit was not barred 
and decreed it on the merits. The High 
Court (Stanley, O. J., and Burkit, J.) held 
on appeal that the suit was barred under 
section 244. They observed that the decrees, 
whereon the execution proceedings were 
founded, were not and could not be impeach- 
ed in the suit; the impeached transactions 
were proceedings of those decrees in execu- 
tion and the proper. course for the plaintiff 
was to raise these objections under section 
244 and not by a separate suit, as the 
question “arose between the parties to the 
suit in which the decree was passed 
or their representatives and related to 
the execution of the decree.” The Judicial 
Committee, on appeal, reversed the decision 
of the High Court and restored that of the 
Primary Court. Sir Andrew Scoble, who 
delivered the judgment of their Lordships, 
observed: “Section 244 of the Civil Pro- 
cedure Code applies to questions arising be- 
tween parties to the suit in which the decree 
was passed, that is to say, between parties 
who have been properly made parties in 
accordance with the provisions of the Code. 
Their Lordships agree with the Subordinate 
Judge that the appellant was never a party 
to any of these suits in the proper sense of 
the term. Her sister was a married woman, 
and, therefore, was disqualified under section 
457 of the Code from being appointed guar- 
dian for the suit.’ That a question of this 
character cannot be determined in execution, 
follows from two other decisions of the Judi- 
cial Committee, Radha Prasad Singh v. Lal 
Sahib Rat (19) and Khiarajmal v. Daim 
(17), where relief was granted in regular suits 
on the ground that the Court had no juris- 
, diction “to sell the property of persons who 
were not parties to the proceedings or pro- 
perly represented on the record. Lord 


‘CASES. ‘ [19]: 
a . 
Watson cbserved in the first case that an 


operative decree, obtained after the death of 
a defendant, by which the extent and quality 
of his liability are for the first time ascertain- 
ed, cannot bind the representatives of the 
deceased, unless they were made parties to 
the suit in which it was pronounced. Lord 
Davey observed in the second case that as 
against persons who were not parties to the 
proceedings or properly represented on the 
record, the decrees and sales purporting 
to be made would bea nullity and might be 
disregarded without any proceeding to set 
them aside, These two cases were argued by 
Counsel, who had an intimate knowledge of 
Indian Codes, before eminent Judges, who 
possessed an extensive acquaintance with our 
system of procedure (Sir Barnes Peacock, 
Sir Richard Couch and Sir Arthur Wilson). 
If the contention of the appellant is well 
founded, itis singular that it did not strike 
anybody thatthe suits were barred under 
section 244 as the question in controversy 
could and should have been raised in execution 
proceedings. It is worthy of note that in 
Pasumart: Payidauna vy. Ganti -© Lakshmi- 
narasamma (20), when an objection of this 
charatter was raised in execution proceed- 
ings, the application was converted into a 
plaint under the provisions of section 47 
(2) of the Civil Procedure Code and 
this course was approved by the ~ High 
Court. Our attention, however, has been 
drawn to the decision in Subramanta diyar 
M. v. Vatthinatha Aiyar (21), where objec- 
tion was allowed to be taken-in execution 
proceedings that the decree under execution 
was passed after the death of the defendant 
and before his legal representatives were 
impleaded. Reliance was placed upon the 
decisions in Janardhan Krishna Padhye v. 
Ramchandra Vithal Ranade (22), Radha 
Prasad Singh v. Lal Sahib Rat (19) and 
Imdad Ali v. Jagan Lal (28). In the first case 
objection was taken, not in execution of the 
decree, but by way of application to the Court 


(20) 29nd Oas. 814; 28 M. L, J, 525; 38 M. 1076. 
(21) 31 Ind. Cas. 198; 38 M. 682. 

(22) 26 B. 317; 4 Bom. L, R. 28. 

(23) 17 A. 478; A. W. N. (1895) 109. 
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which had passed it. In the second case, the 
objection was taken, not in execution, but by 
way ofa regular suit. In the third case, the 
objection was sustained, though taken in 
execution, but this view is clearly opposed to 
the decision of the Judicial Committee in 
Rashid-un-nisa v. Muhammad Ismail Khan 
(18). On the other hand, we find that in 
Gomatham Alamelu v. Komandur Krishnama- 
charlu (24), under somewhat similar cir- 
cumstances, the jnudgment-debtor was not 
allowed to object to the validity of the 
decree in the course of its execution. 
The position is obviously different. where, 
as in Arjun Das v. Gunendra Nath Basu 
Mallik (25), objection is taken to the 
execution proceedings on the ground of the 
death of the judgment-debtor, not before 


but after decree. We also find that in 
Anmichand Talakchand v. Collector of 
Sholapur (26), the question was raised by 


way of an application to the High 
Court to seb aside a decree, so impro- 
perly made, in the exercise of its ordinary 
jurisdiction. The substance of the matter 
is that a proceeding to enforce a judgment 
is collateral to the judgment, and, there- 
fore, no enquiry into its regularity or valid- 
ity can be permitted in such a proceeding. 
On this principle, it can properly be held 
that a judgment against a person who was 
non compos mentis at the time of the trial, 
and yet was not represented by a legal 
guardian, is not to be impeached in execution 
but should be reversed or annulled in some 
direct proceeding. taken for that purpose. 
Such a judgment can be attacked, for 
instance, by way of an application for review 
to the Court which made it, by way of an 
appeal or application for revision to a 
superior Tribunal or by way of a regular suit 
in a Court of competent jurisdiction, but the 
Court which made the decree cannot, when 
called upon to execute it, be invited to hold 
that the decree was erroneously or improperly 
made. The case before us is covered com- 
pletely by the decision of the Judicial Com- 
mittee in Rashid-wn-nisa v. Muhammad 
Ismail Khan (18). There the lunatic 


r 


(24) 27 M. 118. 

(25) 27 Ind, Cas, 294; 20 C, L, J. 341; 18 C, W. N. 
126 

(26) 13 B. 234, 


` validity or propriety of the decree. 
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was never a party to the suit in the 
proper sense of the term; his wife, though 
appointed the manager of bis estate under 
Act XXXV of 1858, was herself a minor, 
and was thus disqualified to act as his 
next friend in the suit. The lunatic was, 
in the words of Sir Andrew Scoble, never 
a arty to the suit in the proper sense of the 
term and, consequently, the question now 
raised is not aquestion which arises between 
the parties to thesuit in which the decree 
was passed, that is to say, between parties 
who have been properly made parties in 
accordance with the provisions of the Code. 
The appellant bas contended that this view 
is likely to lead to lamentable results, that 
if the decree is allowed to be executed, the 
purchaser will acquire no title, and that 
much mischievous litigation will, as a con- 
sequence, follow, We appreciate the force of 
this contention. At the same time, there is no 
answer to the argument of the respondent 
that if the decree is directly challenged, as it 
should be in an appropriate proceeding, the 
Court will, no doubt, remodel the decree in 
accordance with Order XXXII, rule 2, read 
with rule 15 [ Geereeballa Dabee v. Ohunder 
Kant Mookerjee (27), Devkabaty. Jefferson, 
Bhaishankar and Dinsha (28)] and thus 


safeguard his just rights, while if the 
objection to execution prevails,. he will 
be left without a remedy. We are of 


opinion that the safest course to follow 
is to adhere rigidly to the established 
principle that every order and judgment, 
however erroneous, is in the words of Lord 
Cottenham in Chuck v. Cremer (29) good, until 
discharged or declared inoperative, and that 
the execution Court cannot enquire into the 
This, no 
doubt, assumes that there is a valid decree 
in existence, that is, an adjudication by a 
Court of Justice, a decree or order which bas 
not ceased to be operative and is capable of 
execution. 

The result is that the order of the Subor- 
dinate Judge is affirmed and this appeal dis- 
missed with costs. We assess the hearing 
fee at two gold mohurs, 

en 11 C. 213, 

10 B. 248, . 


28 
tao) 2 PE 113 at p. 115;16 L. J. Ch. 92; 1 Coop, 
O. 0.338 at p. 342; 41 E. R, 884, 78 R, R. 45, 


Appeal dismissed, 
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BOMBAY HIGH COURT. 
Cross-appeats Nos. 566 AND 569 or 1914, 
August 2, 1916. 

Present:—Sir Stanley Batchelor, KT., Acting 
Chief Justice, and Mr. Justice Shah. 
BASLINGAPPA VIRBHADRAPPA 
HUDDAR AND OTHERS—DEFANDANTS 
—~APPELLANTS 
VETSUS 


CHANDRAPPA BASAWANT RAO DESAI 


AND OTHERS—PLAINTIFFS - RESPONDENTS. 
Grant—G@rant for services to be rendered — Resumption 
right of, where services not required or discontinued — 
Burden of proof —Evidence—Presumption 

Where a grant of land is made for services rendered 
and to be rendered, the grantor is not entitled to 
resume either on the discontinuance of the services 
orof his no longer requiring them to be performed. 
Where, however, the grant is made as remuneration 
for or in liea of wages or‘service, the land would 
be resumable on the discontinuance of the service. 
[p. 860, col. 2.] 

The burden of proving that the land is resumable 
lies on the party seeking to resume. [p. 860, col. 2.] 

Lakhangarda Basaprabhu v. Keshav Annati Kul- 
karni, 28 B. 305; 6 Bom. L. R. 364, dlexander John 
Forbes v. Meer Mahomed Taquee, 13 M. I. A. 488; 14 
W. R. (P. C.) 28; 5B. L. B 529; 2 Suth. P. O. J. 358; 2 
Sar. P. C.J 588; 20 E R. Gl4 and Yellava Sukreppa 
Barki v. Bhimappa Gireppa Desan, 28 ind. Cas. 12; 39 
B. GR; 17 Bom. L. R. 128, referred to. 

Where the deed of grant is not produced and the 
only ovidence as to its nature goes no furthor than 
that the grant was made for services, the pre- 
sumption is that those services were services 
rendered in the past and to be rendered in the 
future and that the land is not, therefore, resumabie, 
[p. 860, col. 2.] 


Cross-appeals from the decision of the 
Assistant Judge, Belgaum, in Appeal No. 66 
of 1912, confirming the decree passed by the 
Subordinate Judge of Bail-Hongal, in Civil 
Suit No, 228 of 1910. 

Mr. Jayakar (with him Mr. Jayant G. Rele), 
for the Appellants. 
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Mr. Strangman (with him M. Nilkant 
Atmaram), for the Respondents. 
JUDGMENT. 


BALTCAELOR, A. O. J—The plaintiffs are 
the Vatandar Desai Inamdars of Tallur in the 
Belgaum District, and they brought this suit, 
as the transcript of the plaint sets-out, 
to recover possession of certain lands from 
the defendants on the footing that those 
lands had been, by the plaintiffs’ ancestors, 
granted to the defendants’ ancestors for the 
perforfnance of certain services, which services 
the plaintiffs no longer required of the 
defendants. It was stated in the plaint that 
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“the services not being required n the present 
times, and the lands being resumable, the 
plaintiffs are entitled to recover them.” And it 
was then set forth that a notice to quit was 
served on the head of the defendants’ family 
and that the defendants had refused to 
surrender. Therefore this suit was brought. 
The present appeal is by the defendants, 
whose ancestors were grantees of the lands 
in suit from the plaintiffs’ ancestors. The 
main question involved in the appeal is whe- 


-ther, assuming that the Jands were granted 


in respect of services, they are re- 
sumable merely by reason of the fact that the 
services are no longer rendered because no 
longer required. The decision of this ques- 
tion appears to turn on the character of the 
services for which the grant was made, and a 
distinction has to be drawn between a grant 
made for services rendered and to be render- 
ed, and a grant made as remuneration for or 
in lieu of wages or service. Inthe case of 
this latter grant, and notin the case of the 
former grant, the lands would be resumable 
on the discontinuance of the service. But 
the burden of proving that the case falls 
within the category of lands resnmable on the 
discontinuance of service plainly falls upon 
the plaintiff who seeks to resume them; see 
the decisions of this Court in Lakhamgavda 
Basaprabhuy. Keshav Annaji Kulkarni (1), , 
which followed the Privy Council judgment 
in Alexandar John Forbes v. Meer Mahomed 
Tuquee (2) and Yellava Sakreppa Barki v. 
Bhimappa Gtreppa Desai (3). 

Now the plaintiffs in this case must, in my 
opinion, fail because they failed to show that 
the grant made by them or their ancestors 
was a grant on terms that the lands should be 
resumable if the services ceased. In truth 
we know nothing whatever of the terms of 
the grant upon this vital point. The grant 
itself is not forthcoming, and the frag- 
mentary evidence as to its nature 
goes no further tban this, that the grant 
was made for services. The presumption 
would be that those services were services 
rendered in the past and to be rendered in 
the future, and there is nothing in the 
evidence to repel that presumption or to 


establish the case which it is necessary for 
(1) 28 B, 805; 6 Rom. L.R 264. : 
(2) 13 M.T A. 488; 14 W. R. (P. C.) 28; 5 B. L. 8.529; 
2 Suth. P. O. J. 358; 2 Sar. P. O. J. 588; 20 9. R. 614, 
(3) 28 Tnd. Cas. 12; 39 B. 68; 17 Bom. L, R, 128. 


Vol. XXXV] 
‘ LALIT KISHORE MITRA V, GIRDHARI SINGH. 


the plaintiffs to‘establish. The learned As- 
sistant Judge says that he is satisfied’ “that 
this land was granted by the Desais for 
future service.” Jt is clear, however, that 
there is no evidence to support this finding, 
if it is to be read inthe full rigour of the 
words; for the only documents upon which 
the plaintiffs relied in this connection were 
Exhibits 20-A and 58, which go no further 
than to show that the defendants’ ancestors 
held as mnisbaidars under the plaintiffs’ 
ancestors. That phrase, however, would only 
mean that the defendants’ ancestors held 
either in relation to or under the plaintiffs, 
and that would be perfectly consistent with 
. the:case which the defendants now make. 
Since the plaintiffs are unable to show that 
the grant was such that the lands became 
resumable on the discontinuance of the service 
he appellants-defendants must on this point 
succeed, 


But then ib was contended by Mr. Strang- 
‘man that his clients, the plaintiffs, are entitl- 
ed to judgment inasmuch as they were the 
defendants’ lessors, and the defendants, 
prior to theinstitution of this suit, denied their 
title. Therefore, it is argued, a forfeiture of 
the holding has been incurred. Assuming for 
the purposes of the argument that the plaint- 
iffs may be correctly described as the de- 
fendants’ lessors, I am yet of opinicn that the 
plaintiffs cannot save their position upon this 
ground. For, first, it is in my judgment 
clear that the v hole suit up to this Court of 
Second Appeal has been fought ont between 
the parties without reference to any such 
claim as this. As I understand the judg- 
‘ment and proceedings in the Court below, 
‘the plaintiffs’ claim to recover the land 
was grounded only on this, that the grant 
was for service and the service had 
‘been discontinued. I can find nothing 
to warrant the idea that up till this moment 
‘the defendants ever had a fair opportunity 
of meeting the case that they must surrender 
‘the land because they have denied the plaint- 
iffy’ title. That being so, it is unnecessary to 
consider whether, if they had to meet such 
a case, they would be able to meet it 
‘successfully. But we have allowed Mr. 
Jayakar to discuss before us the documents 
upon, which the case for the plaintiffs upon 
this point was mainly rested, and I am 
satisfied that in these documents there is 
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no such repudiation of the plaintiffs’ title 
as would work a forfeiture of the holding. 

These being the only points mentioned 
in the argument, I am of opinion that 
the appeal must be allowed and the plaintiffs’ 
suit must be dismissed. It should be men- 
tioned that although in the pleadings the 
defendants have, as is usual in the moffuszl, 
overstated their case,and claimed that they 
were entitled to hold the land without 
rendering service, they now undertake through 
their Counsel, Mr. Jayakar, to perform the 
accustomed services, should they ever be 
asked to do so. 

In view of the fact that both sides 
have steadily overstated their real posi- 
tions, we think that the proper order will 
be that each party. should bear his own 
costs throughout, 

Saag, J.—I agree. 

Appeal allowed. 





PATNA HIGH COURT. 
First Orvit AppeaL No. 470 or 1913. 
July 17, 1916. 

Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
LALIT KISHORE MITRA— Priaintirr— 
APPELLANT 
VETSUS 
Thakur GIRDHARI SINGH AND orfexs 


DereNnDANTS— RESPONDENTS. 

Partition— Partition of limited interest—Lessee for 
years of wndergrownd mines and minerals, whether can 
claim vartilion—Partition Act (IV of 1898) ‚s. 2. 

As under English law so in India a person 
holding a limited interest as a lessee for years may 
maintain a claim for partition. The right is not 
restricted alone to persons having a permanent title. 
[p. 863, cols. 1 & 2.] 

A lessee, thereforo, for 999 years of the under- 
ground mines and . minerals can claim a partition 
against his lessor’s co-sharers, especially when 
persons entitled to the reversion do not object to it, 
[p. 863, col. 2.5 

A partition should not be refused on the ground 
of its impossibility. If difficulties are actually met 
with in execution, the Court may order a salo under 
section 2 of the Partition Act. [p. 863, col. 2.] 

Mukunda Lal Pal Chowdhry v Lehurauc, 20 0, 879, 
distinguished, 

Hemadri Nath Khan v. Ramani Kania Roy, 24 ©, 
575 (F. B: 1C. W.N. 406; Heaton v. Dearden, 16 Beay. 
147; 96 R. R. €0;61 E. R. 738; Baring v. Nash, 
1 V. &B. £61; 35 E. R. 214; Lala Bhagwat Sahai v. 
Bipin Beharj Mitter, 7 Ind. Cas. 549; 87 C. 918; 12 0. 
L. J. 272 (P. C.1; 140. W.N. 1034; 8 M. L. T. 276; 
7 A.L.J. 1187;12 Bom. L. R. 997; 20 M. L. J. 907; 
(1910) M. W, N. 691; 37 I. A. 198, referred to. 
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Appeal from a decision of the Subordinate 
Judge, Manbhum, dated the 14th July 1915. 
Msssvs. Pugh and Jayaswal,and Babus Naresh 
Chandra Sinha and Sishir Kumar Mitra, for 
the Appellant. 

Messrs. P. R. Das and Sailendra Nath Palit, 

for the Respondents. 
JUDGMENT. 

Cuamter, ©. J.—This was a snitfor parti- 
tion of underground mines and minerals in 
a village of which an eight-annas share 
belongs to the first defendant and the re- 
maining eight-annas share is the property of 
defendants Nos.4 and 5. Theonly dealings with 
the property which need be noticed are (a) 
a mukarart of an eight-annas share granted 
on September 26th, 1878, by the predecessor- 
in-title of the first defendant to one 
Raghunath; (b) a lease of 4 muris of land 
and other rights granted by the predecessor- 
in-title of the fourth and fifth defendants 
on September 23rd, 1879, to Keshu, the son of 
Raghunath; and (c) a lease for 999 years of 
the underground mines and minerals in 
half the village granted on Jannary 2lst, 
1908, to the plaintiffs by the fourth and fifth 
defendants. The rights of Raghunath and 
Keshn under leases (a) and (b) have, by 
reason of various assignments, vested in the 
second defendant, the Bengal Coal Co., Lid. 

In view of certain well-known decisions 
of their Lordships of the Privy Council, 
it is probable thatlease (a) did not affect 
the lessor’s right to the underground 
mines and minerals in his share of the 
village, but the question need not be decided 
in this case. It is clear, and indeed it is 
conceded by Counsel for the Bengal Coal 
Company, that lease (b) did not confer on 
the lessee any right to under-ground mines 
and minerals. The plaintiff is, therefore, en- 
titled to the rights which lease (c) purports 
toconfer upon him. The question for deci- 
sion is, whether that lease entitles him to 
maintain a suit for partition. The fourth 
and fifth defendants support his claim to 
partition. The first defendant also is willing 
to have the underground mines and minerals 
partitioned. His case is that the second and 
third defendants have no rights whatever 
to the minerals in his share of the village. 

The Subordinate Judge dismissed the suit, 
on the ground that the plaintiff as a lessee 
for a term only was not joint owner of the 
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` minerals with any other person, but was only 


entitled on certain conditions to carry ‘on 
mining operations in half the village, that his 
rights under the lease of January 1908 did 
not entitle him to claim partition of the 

minerals, and that a partition was impossible. ` 


Counsel for the BengalCoal Co. relied upon 
the decision in Mukunda Lal Pal Chowdhry 
v. Lehwraus (1), but the authority of that 
case is much shaken by the decision of 
the Full Bench in Hemadri Nath 
Khan v. Ramani Kanta Roy (2), in which 
Banerjee, J., delivering the judgment of the 
Court said at page 561: “In support of the 
first ground it is urged that the plaintiffs’ 
predecessor-in-title having granted a putni 
of an undivided share of 6 annas in the entire 
zemindart, to allow the plaintiff to enforce 
partition and limit the putni toa specific 
portion of the zemindari proportionate to the 
6-annas share would be to allow him to alter 
the terms of the putni lease against the will 
of the lessees. A contention somewhat 
similar to this was raised in Heaton v. 
Dearden (3) on behalf of the defendant, 
whose predecessor-in-title had agreed to grant 
a lease ofan undivided moiety of oertain 
mines, in a suit for specific performance of 
the agreement to lease and for partition, and 
the contention was disallowed. And there is 
ne reason why a different principle should be 
followed in this case.” and (at page 583): 
“I am unable to assent to the view that 
as a general proposition of law there 
can be no partition as’ between parties, 
the interest of one of whom is subordinate to 
that of the others. 1 think the Court must 
in each ease determine whether having regard 
to the nature of the interests owned by tha 
parties and to all other circumstances 
necessary to be taken into consideration, the 
balance of convenience isin favour of allow- 
ing partition, and if it determines that ques. 
tion in the affirmative, the mere fact of the 
parties owning interests which are not co-ordi- 
nate in degree, ought not to bea bar to par- 
tition. This view isin accordance not only 
with the English cases cited in the argument, 
namely, Baring v. Nash (4) and Heaton v, 
Dearden (3) which may be referred to so far 


(1) 20 0. 379, 

(2) 24 0. 575 (F. B.); 1 ©. W. N. 406. 

(3) 16 Beav. 147; 56 R. R. 69; 51 E. R. 733. 
(4) 1V. 4 B. 661; 86 E. R. 214.. 
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as they deal with general principles, but also 
with the rules of justice, equity_an@ good 
conscience, which our Courts are directed to 
follow in cases not provided for by any de- 
finite rule of law (See’ Act XII of 1887, 
section 387). Counsel for the Bengal 
Coal Co. relied also upon the deci- 
sion of the Privy Council in Lala Bhagwat 
Sahat v. Bipin Behary Matter (5). In 
the course of their judgment their Lordships 
said: “In the judgment appealed against it 
was held, in accordance with an earlier 
decision of a Fall Bench of the same Court, 
that the fact of the party on one side of the 
dispute being in a lower grade of title than 
those on the other side was not necessarily a 
bar to partition. Their Lordships agree with 
the opinion of the Full Bench, 
referred to, that the right of partition ex- 
ists when two parties are in joint posses- 
sion of land under permanent titles, although 
those titles may not be identical. It is 
unnecessary fortheir Lordships to consider 
whether a right to partition exists in any 
other case, and they are desirous to avoid in- 
dicating any view upon any such subject.” 

This case clearly cannot be relied upon as an 
authority for the proposition that only a 
person having a permanent title can claim 
partition. - 


In Baring v. Nash (4), the Vice-Chancellor 
overruled a demurrer to a bill for partition 
by a lessee for a term of 5CQ years of 
which 73 had expired, and held thatit was 
clear law that a person having a limited 
interest of that kind might claim partition. 
In Heaton v. Dearden (3) one of two tenants-in- 
common of an estate had agreed to grant 
a lease for 21 years-of the mines under it. 
The Master of the Rolls held that the lessee 
was entitled to a decree for specific perform- 
ance and for partition of the estate. In view 
of the suggestion made by Counsel that an 
owner of land having given a lease of the 
surface cannot grant a lease of the minerals, 
T quote the following passage from 
the judgment of the Master of the Rolls: 

“It was argued that the minerals 
being unbroken, and there being no 
agreement to demise the surface of the 
ground, you could neither have the specific per- 

(6) 7 Ind. Cas. 549; 37 T. A 198; 37C. 918, 12 0. 
L. J. 240 (P. C.); 140. W. N. 962; 8 M. LI. £29; 7 A. 


L. J. 1187; 12 Bom. L. R. 997; (1910) M. W, N. 691; 20 
M, Li. d. 907. 


in the case. 
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formance nor a partition of the property. But 
so far as the partition is concerned, the point 
is decided by the case of Baring v. Nash 
(4), because a limited interest in a portion of 
the estate would not differ in effect from a 
limited interest with respect to the whole 
of the estate. With respect to specific 
performance, I am also of opinion that 
jt is decided by the ordinary principles 
that a man may, if he pleases, sell his 
interest in the surface of an estate reserv- 
ing the miuerals, or he may sell his in- 
terest in the minerals reserying the surface, 
that he may demise and contract to demise 
the minerals alone, in the same manner 
as he may enter into a contract to sell 
them without the surface, and that having 
demised the minerals he has also given the 
right to get at them.” 

According to the English authorities it is 
clear that a lessee for years may maintain a 
claim: for partition. 

1 see no reason for holding that a different 
rule prevails in India. Moreover, the objec- 
tions that have been taken at times to 
allowing,a suit for partition by a person 
holding a limited interest do not apply 
to the present case. The plaintiff holds a 
lease for no less than 999 years and the 
fourth and fifth defendants, who are entitled 
to the reversion, desire that the claim for 
partition should be allowed. 


There remains the question whether a 
partition of the underground mines and 
minerals is impossible. In his plaint the 
plaintiff claimed a sale as an alternative 
to partition and the Bengal Coal Co. at 
once denied that the underground rights 
could not be conveniently partitioned or that 
a division could not reasonably or conveni- 
ently be made (written statement, paragraph 
7). Their Counsel in this Court seemed 
inclined to dissent froin this. At present {I 
see no reason to anticipate any special 
‘difficulty ineffecting a partition but in case 
any such difficulty is found hereafter, we may 
reserve to the Court below the right to order 
sale under section 2 of the Partition Act, 
1893. 


1 would allow this appeal and pass a pre- 
liminary decree for partition of- the under- 
ground mines and minerals of the village, 
provided that, if hereafter it is found imprac- 
tieable to partition the same, a sale may he 
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ordered. The Bengal Coal Uompany must 
pay the appellant’s costs in this Court. 
All other parties will pay their own costs in 
this Court. Costsin the Court below will be 
costs in the cause. 
SAARFUDDIN, J.-—I agree. 
Appeal allowed, 


MADRAS HIGH COURT. 
ORIGINAL SIDE Civit Appeat No. 15 or 1915. 
August 7, 1916. 

Present: —Mr. Abdur Rahim, Officiating Chief 
Justice, and Mr, Justice Seshagiri Aiyar. 
P. M. A. MUTHIAH CHETTY— PLAINTIFF 
— APPELLANT 
eersus 
P. V. KOTHANDARAMASWAMI NAIDU 


— Derren pant— RESPONDENT. 

Transfer of Property Act (IV of 1882), s.59— Mort- 
gage, equitable—Deposit of title-deeds, when creates 
mortgage—Letter accompanying deposit, when requires 
to be stamped and registered—Stamp Act (II of 1899), 
8. 26, Sch, I, Arts. 5, 6—Registration Act (XVI of 1908), 
s.17—Mortguge, creation of-—Oral evidence, admissi- 
bility of —Evidence Act (I of 1872), s. 92. 

The 2nd defendant deposited the title-deeds of his 
house with the lst defendant, and simultaneously 
delivered to him a letter in which he stated: “I hereby 
give you” full authority to make use of this property 
in any manner you think best and pay yourself up to 
these amounts and, if there should be any balance 
still left unpaid, you shall be at liberty to proceed on 
me personally and on the rest of my other properties 
to recoup all theshort balances.” The letter ‘was 
neither: stamped nor registered and made no 
reference to the deposit. The lst defendant effected 
a sub-morteage tothe plaintiff. In a suit by the 
plaintiff to recover the amount due on the basis of 
an alleged equitable mortgage: 

Held, (1) that the letter created a simple mortgage 
of the properties covered by the title-deeds and was 
igs for want of registration; [p. 865, col. 1; p. 866, 
col. 1. 

(2) that it was incumbent on the plaintiff to prove 
that the deposit of title-deeds created an equitable 
mortgage and for this purpose evidence independ- 
ently of the letter was admissible. [p. 865, col. J; p. 
866, col. 1.] 

Per Abdur Rahim, Offy.C J.—The letter, though it 
did not require registration, should be stamped on the 
basis of an agreement under Article 5 of the Stamp 
Act. [p. 865, col 1.] 

It is the deposit of the title-deeds that creates an 
equitable mortgage and a letter or writing which 
contains evidence of the transaction cannot be said 
to create or declare any right to or interest in 
immoveable property within the meaning of section 
17, clause (b) of the Registration Act. [p 865, col. 1.] 

Kedarnath Dutt v. Sham Lall Khettry, 11 B.L R. 405 
at p. 410; 20 W. R. 150; Oo Noung v. Moung Htoon Oo, 
13 ©. 322; Gokul Dass v. Eastern Mortgage and Agency 
Co., 33 ©. 410; 10 0. W. N. 276; 4 C. L. J. 102, approv- 
ed. : 
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. latter in order to 
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Per Seshagiri Atyar, J.—The letter is not covered 
by Artigle 6 or 40 of the Stamp Act and as such is 
not required to be registered under section 17 of the 
Registration Act. [p 866, col. 1.] 

Article 26 of the Stamp Act does not refer to the 
admissibility of a document, It rather deals with 
the quantum of interest allowable in a suit when the 
document is sued on and accepted as evidence. [p. 
865, col, 2.] 

A mortgage by deposit of title-deeds is not created 
by the writing which accompanies, precedes or is 
contemporaneous with the deposit. The essence of 
the transaction is the deposit. It is that that creates 
the mortgage. [p. 866, col. 1.] 

The declaration mentioned in section 17 of the 
Registration Act must, by its own force, have the 
legal consequences contemplated by the parties and 
should not simply be a statement of what has been 
effected, Consequently, the declaration contained in 
the letter, if the letter itself does not constitute the 
mortgage, would not attract the provisions of 
section 17, [p 866, col, 1.] 

Jeevarathnammal v. N. Varada Pillai, 32 Ind. Cas, 
111, 3 L. W. 1; 19 M. L. T. 52; (1916) 1 M. W. N. 17 
(E. B.), referred to. : 

Section 92 of the Evidence Act will be no bar to 
the reception of oral evidence to prove an equitable 
mortgage, as the letter indicates altogether a separate 
transaction, viz, a simple mortgage. [p. 866, col. 2] 

If the letter makes a bare reference to the factum 
of deposit and to the creation thereby of the equitable 
mort; , no question of stamp or registration will 
arise. [p. 866, col. 2.] 

Kedarnath Dutt v, Sham Lall Khettry, 11 B. L. R. 
405; 20 W. R. 150; Oo Nouug v. Moung Htoon Oo, 18 
C. 322; Pranjivandas Jagjivandas Mehta v. Chan Mah 
Phee, 35 Ind, Cas. 190, (1916) 1 M. W. N. 443; 31 M. 
L. J. 155; 4 L. W, 69: 14 A. L. J. 638; 18 Bom. T. R. 
664; 20 M. L.T. 242; 20 C.W.N. 925 (P. C.), referred to, 

Behram Rashid Irani v, Sorabji Rustamji Elavia, 23 
Ind. Cas, 140; 38 B. 372; 16 Bom. L. R. 35 and 
Swami Chetty C. B. v. 8. T, Ethirajulu Nuidu, 34 Ind. 
Cas, 858; 3 L. W. 585; (1916) 2M. W. N. 84, distin- 


guished. 
Appeal from the judgment of Mr, 
Justice Kumaraswami Sastri, dated the 


22nd January 1915, in the Crdinary Origi- 
nal Civil Jurisdiction, in Civil Suit No. ?71 
of 1918. 

Messrs O. P. Ramaswami Atyar and A, 
Krishnaswami Aiyar, for the Appellant. 

The Hon’ble Mr. T. Rangachariar and Mr, 
K. 0. Destkachari, fcr the Respondent. 


JUDGMENT. 

ABDUR Ranim, Orra, O. J.— In this case the 
whole question is, whether Mr. Justice Kuma- 
raswami Sastri is right in refusing to admit 
in evidence a letter, dated 17th February 
1911, written by the 2nd defendant to the 
lst defendant when the former deposited 
the title-deeds of his house with the 
cover certain liabili- 
ties which he might incur in the course 
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of business. The document is neither 
stamped nor registered and the learned 
Judge refused to take it in evidence on 
both these grounds. If the letter merely 
stated the terms on which the equitable 
mortgage was effected, I should be inclined 
to hold that it did not require any 
registration and should only be stamped 
on the basis of an agreement under Ar- 
ticle 5 of the Stamp Act. It is the 
deposit of the title-deeds that creates an 
equitable mortgage and a letter or a 
writing which contains evidence of the 
transaction cannot be said to create or 
declare any right or interest in immoveable 
property within the meaning of section 
17, clause (b) of the Registration Act. 
In this connection, therefore, I agree 
with the ruling to this effect in Kedarnath 
Dutt v. Sham Lall Khettry (1), Co Noung v. 
Moung Htoon Oo (2) and Gokul Dass v. 
Eastern’ Mortgage and Agency Oo. (3). 
But the real difficulty in the way of the 
appellant is that the letter goes much 
farther, purporting in fact to create a 
simple mortgage. It says: “I hereby give 
you full authority to make use of this 
property in any manner you will think 
best and pay yourself up of these amounts 
„and if there should be any balance still 
left unpaid, you shall be at liberty to 
proceed on me personally and on the 
rest of my other properties to recoup all 
the short balances”. This satisfies all the 
requirements of a simple mortgage, and 
could not be construed to be a recital of 
a mere equitable mortgage, for an equit- 
able mortgage would not entitle the mort- 
gagee to any personal remedy. On this 
ground alone, it must be held that the 
letter in question requires registration 
under section 17 of the Act and being 
unregistered is inadmissible in evidence. 
Tf the letter be put aside, there is no 
other evidence that the title-deeds were 
handed over for the purpose of creating 
an equitable mortgage. The appeal will 
be dismissed with costs, 


SESHAGIRI Alvar, J.—The 2nd defendant 
in this case is said to have mortgaged 


(1) 11 B. L. R. 405 at p. 410; 20 W. R. 160, 
(2) 18 ©. 322. 
(8) 33 C. 410; 10 0. W, N. 276; 40. L, J. 102. 
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Stamp Act applies. 


the properties in suit by depositing their 
title-deeds with the Ist -defendant. The 
lst defendant sub-mortgaged them with 
the plaintiff. There is no dispute now 
about the latter transaction. The ques- 
tion decided by the learned Judge and 
argued before us relates to the validity 
of the transaction between the Ist and 
2nd defendants. 

The plaint in paragraph No. 7 refers 
to a deposit of title-deeds, without more, 
on the 17th February 1911. To prove 
this deposit, a letter admittedly written 
by the 2nd defendant to the Ist defend- 
ant was sought to be put in evidence. 
The learned Judge rejected it as inadmisai- 
ble. Upon this a witness was examined 
to prove the deposit. This witness only 
says, “The title-deeds were handed over 
after the letter was signed by Kothanda- 
rama Swami Naidu”. No question was 
put him as to the purpose for which the 
deposit was made. The deposition as it 
stands is not enough to establish that an 
equitable mortgage was created under sec- 
tion 59 of the Transfer of Property Act. 
Mr. A. Krishnaswami Aiyar admitted as 
much. It is clear that the learned Judge 
did not shut out any evidence. Conse- 
quently, if the letter is not admissible in 
evidence, the judgment of the learned 
Jodge must be upheld, as thee is no 
independent evidence to prove the mort- 
gage. The learned Judge held that the 
letter required both stamp and registra- 
tion. In his view, the letter is an 
agreement to which Article 6 of the 
I am unable to agree. 
The learned Judge found that as the 
document does not “secure any amount” 
section 26 of the Stamp Act is a bar to 
its admissibility. If the document does 
not secure any amount, Article 6 cannot 
apply and it must come under the resi- 
duary Article 5. Even otherwise, I do not 
think that section 26 refers to admissibility, 
Tt rather deals with the quantum of 
Interest allowable in a suit when the 
document is sued on and accepted as 
evidence. I do not think that Article 6 
has any application. 

Mr. T. Rangachariar argues that the 


letter is a mortgage to which Article 40 
applies. In the first place, if this docu- 
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ment is held to contain an agreement document is inadmissible for want of both 


relating to the deposit of title-deeds, Ar- 
ticle 40 cannot apply, because a reading of 


Articles 6 .and 40 makes it clear that 
agreements of this kind are not to be 
regarded as mortgages. There is good 


reason for this position. “As Mr. Krishna- 
swami Aiyar pointed out, a mortgage by 
the deposit of title-deeds is not created 


by the writing which accompanies, pre- 
cedes or is contemporaneous with the 
deposit. The essence of the transaction is 


the deposit. (Section 59 of the Transfer 
of Property Act.) Itis that that creates 
the mortgage. It may be that the letter or 
agreement executed with reference to it 
contains the terms of the contract. But 
such a document would not per se have 
the effect of creating the mort- 
gage. L am, .therefore, inclined to 
think that the letter in question does 
not constitute an equitable mortgage. 
The learned Vakil for the respond- 
ent suggested that the letter, even 
if by itself it did not create a right, 
must be deemed to have declared the 
subsisting right, and that consequently by 
the operation of section 17 of the Regis- 
tration Act, registration is compulsory. 
The answer to this is, that the declara- 
tion -mentioned in section 17 must, by its 
own force. have the legal consequences 
contemplated by the parties, and should 
not simply be a statement of what has 
been effected. Jeevarathnammai v. N, Varada 
Pillai (4). Consequently, the declarations 
contained in the letter, if the letter itself 
does not constitute the mortgage, would not 
attract the provisions of section 17. 

While I am thus far clear that the 
Jetter is not covered by Article 6 or 40 of the 
. Stamp Act and as such is not required to be 
registered under section 17 of the Registra- 
tion Act, I am compelled to hold that it is a 
simple mortgage. All the elements con- 
stituting a simple mortgage are init. It 
refers to a loan to be secured; the properties 
are definite; the charge on the properties is 
mentioned: and a present and subsequent per- 
sonal liability is contemplated. Consequent- 
jy as the property on which this mortgage is 
charged, is more than Rs. 100 in value, the 


(4) 82 Ind. Cas. 11:3 L.W, 1,19 ALL. T. 52 
(1916) 1 M, W. N. 17 (F. B). ' 


stamp and registration. In the view that 
I have taken, if there had been independent 
evidence of the equitable mortgage, the 
plaintiff would have succeeded. Section 92 
of the Evidence Ast will be no bar to the 
reception of oral evidence, because the 
transaction alleged and sought to be proved 
is an equitable mortgage, whereas tbe letter 
in question does not evidence any such mort- 
gage or its terms. In my opinion, this letter 
indicates altogether a separate transaction. 

I have not referred to any of the cases, for 
the simple reason that the question whether 
a letter of this kind can by itself create an 
equitable mortgage was not considered in the 
cases cited before us. There is clear 
anthority, which Iam prepared to follow, that 
if the letter made a bare reference to the 
factum of deposit and to the creation thereby 
of the equitable mortgage, no question 
of stamp or registration would arise. 
Kedarnath Dutt v. Sham Lall Khetiry (1) and 
Oo Noung v. Moung Htoon Oo (2). In Behram 
Rashid Irani v. Sorabji Rustamji Elavia(5) and 
Swami Chetty O. B.v. S. T. Ethirajulu Naidu 
(6) the point whether the document was cap- 
able of creating an equitable mortgage per ce 
was not considered. We have the authority of 
the Judicial Committee in Pranjivandas Jag- 
jivandas Mehta v. Chan Mah Phee (7) that it 
is the deposit without more that creates the 
mortgage, although the extent of the property 
covered by the deposit may depend upon 
the writing which defines the quantum of the 
property deposited. Section 59 of the Trans- 
fer of Property Act is clear on the point, 

I, therefore, feel constrained to hold that 
the plaintiff bas failed t6 prove the mortgage 


set up. The decision of the learned Judge 
is right. This appeal must be dismissed with 
costs, i 

Appeal dismissed. 
V. R. P. 


(5) 23 Ind. Cas. 149; 38 B. 372; 16 Bom. L. R, 35. 

(6) 34 Ind. Cas. 853; 3 L. W. 585; (1916) 2 M. W. 
N. 84. 

(7) 35 Ind. Cas. 190; (1916) 1 M. W. N. 443: 31 M. 
L. J. 155; 4L. W. 69; 14 A. L. J. 638; 18 Bom. L. R. 
684; 20 M. L. T. 242; 20 0. W. N. 925 (P. C.). 


Vol. XXXV) i 
e 
HARNAM SINGH V. BHAGWAN SINGH. 


PUNJAB CHIEF COURT. 
Srconp Crviz Appear No. 2488 or 1915. 
April 20, 1916. 

Present:—Mr. Justice LeRossignol. 
HARNAM SINGH AND orsers—DEcres- 
HOLDERS—-A PPELLANTS 
versus 
BHAGWAN SIGH AND OTHERS— JUDGMENT- 


DEBTORS— RESPONDENTS. 

Execution—Decree giving certain areas in specified 
plots of shamilai—Ewecuting Court, duty of. 

Plaintiff applied for execution of a decree which 
gave him certain areas in certain specified plots of 
shamilat. Tt appeared that the defendants had failed 
to get the decree set aside. They also sued fora 
partition of the whole shamilat but failed as it was 
found that they had more than their share: 

Held, (1) that the failures of the defendants-respond- 
ents could not affect the plaintiff’s right to execute 
the decree and the Court was bound to order 
execution; 

(2) that the admission by the plaintiff that the 
Naib-Tahsildar’s measurements were correct could not 
be twisted into a surrender by him of their decree. 


Miscellaneous second appeal’ from the 
order of the District Judge, Jullundur, dated 
the 26th May 1915, affirming that of the 
Munsif, lst class, Phillour, Jullundur District, 
dated the 8th March 1915. 

Mr. Nand Lal, for the Appellants. 

Mr. Ganpat Raz, for the Respondents. 


JUDGMENT.—The learned District 
Judge’s order cannot stand. The appellants’ 
decree of llth October 1912: gave them 
certain areas in certain specified plots of 
shamilut and nothing has happened since 
then to affect the rigour of that decree, 

The present complications have arisen 
from the fact that the appellants in 1911- 
1912 were allowed to sue for their share in 
only a portion of the shamilat. 


In their suit for partition of the whole of | 


the shamilat, the respondents failed and 
in that suit they referred to the decree which 
appellants now wish to execute and alleged 
that they will get it sèt aside. They did 
attempt to secure that end but failed. 

Consequently, respondents failed both to 
have plaintiffs’ decree set aside and they 
also failed to secure a partition of the whole 
shamilat, for it was found in that case that 
they had more than their share. 

How cau two failures of the respondents 
affect the appellants’ right to execute their 
decree of 1912? 

I agree with the learned District Judge 
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that the result is unsatisfactory, for if the 
finding that defendants had an excess of 
only 1 kanal 3 marlas is correct, it is not 
right that they should have to surrender 3 
kanals 13 marlas 74 sarsahis, but for that 
they bave only themselves to blame, for they 
should have asked for partition of the whole 
shamilat after making allowance for 3 kanals 
13 marlas 6% sarsahis, to which plaintiffs 
were entitled under their decree. 

The admission by appellants that the 
Naib-Tahsildar’s measurements were correct 
cannot he twisted into a surrender by them 
of their decree of llth October 1912. 

I accept the appeal and direct that the 
decree of the appellants be executed, but in 
the circumstances I leave parties to bear 
their own costs throughout. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 
Seconn Civit Appeat No. 748 oF 1915. 
June 22, 1916. 

Present:—Mr. Justice Rafique. 
MOHAMMAD YUSUF AND -ANOTHER — 
Piaintirrs—APPELLANTS 
versus 

RAJA RAM AND ANOTHER — Derespsyts— 
RESPONDENTS. ‘ 

Civil Procedure Code (Act F of 1909), O. XLVII, r. 
J—Review—Application filed after filing appeal, main- 
tainability of. ` 

An application for review of a decroe aftor an 
appeal has been preferred against it is not maintain- 
able. [p. 868, col. 1.) 

Second appeal from the decision of the 
District Judge, Saharanpur, dated the 15th 
February 1915. 

Mr. Shafi uz-zaman, for the Appellants. 

Mr. Nehul Chand, for the Respondents, 

JUDGMENT,—‘This appeal arises out 
of a suit brought by the plaintiffs-appel- 
lants in the Court of the Assistant Collector 
of Saharanpur for the recovery of arrears 
of rent. The claim was partially decreed 
on the 14th February 1914. The plaintiffs 
preferred an appeal to the Court of the 
District Judge on the 17th March 1914. 
During the pendency of the appeal in the 
District Judge’s Court the plaintiffs filed 
an application for review of judgment on” 
the 3rd April 1914 to the first Court. 
The application was entertained and the 
case was re-tried and a decree was passed 
in fayour of the plaintiffs on the 29th 
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June 1914. On the 7th July 1914 the 
plaintiffs withdrew their appeal. The de- 
fendants preferred an appeal from the 
decree of the 29th June 1914, on the ground 
among others that the first Court bad no 
right to entertain the application for review. 
The learned Judge accepted the appeal and 
set aside the decree of the 29th June 
1914, The plaintiffs in their second appeal 
to -tbis Court contend that the defendants 
having failed to appeal from the order of 
the first Court granting the application 
for review, they cannot challenge the decree 
which was passed subsequently on the 29th 
June 1914, The contention has no force 
in view of the provisions of Order XLVII, 
rule 7, Under rule 7, Order XLVII, an ag- 
grieved party may appeal either from the 
order granting the application for review 
or from the final decree passed subsequently. 
Tn the present case the defendants chose to wait 
and appeal from the decree that was passed 
after the application for review bad been al- 
lowed. The neat contention for the plaintiffs- 
appellants is that the first Court could en- 
tertain their application for review as the 
appeal by the plaintiffs, though pending at 
the time, was subsequently withdrawn. I 
do not think that the contention is correct. 
According to Order XLVII, rule 1, “any per- 
son considering himself aggrieved by a 
decretal order from which an appeal is 
‘allowed but from which no appeal has 
been preferred may apply for ~ review.” 
In the present case the application for 
review was filed by the plaintiffs after 
they had preferred an appeal from 
the deeree to the Court of the District 
Judge. The application for review 
was clearly not entertainable by the first 
Court. The last contention for the appel- 
Jants is that the ground upon which the 
lower Appellate Court has disposed of 
the appeal was not taken by the defend- 
ants in their memorandum of appeal. 
The learned Judge has decided the appeal 
on the ground that the application for 
review was not maintainable, in view of 
the fact that an appeal by the plaintiffs 
had been preferred and was pending. This 
ground was taken by thedefendants in their 
memorandum of appeal in paragraph 5. I 
dismiss the appeal with costs. 
Appeal dismissed. 
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PATNA HIGH COURT. 
FULL BENCH. 


Seconp Civiu Appear No. 549 or 1916. 
July 28, 1916. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, Mr. Justice Sharfuddin and 

Mr. Justice Kingsford. 

RAM ASRAY SINGH AND otsrrs— 
PLAINTIFFS — APPELLANTS 

VETSUS 


SHEONANDAN SINGH AND OTHERS— 


DEFENDANTS——RuESPONDENTS. 

Limitation Act (IX of 1908), s. 12—Ezxclusion of - 
time—Practice—Time requisite lor obtaining copies— 
Folios not deposited owing to dilatoriness of applicant, 
effect of —Time torun from signing of decree—Guardian 
ad litem, not formally appointed bul allowed to represent 
minor, effect of —Civil Procedure Code (Act V of 1808), 
0.1, rr. 1,9; O. XXXI, r. 83—Non-joinder of necessary 
parties, effect of. 

In appeals the poriod of limitation should be 
calculated from the date on which the decree was 
actually signed. [p. 869, col. 1.] 

Bani Madhub Mitter v. Matungini Dassi, 13 C. 104 
(F. B.), followed. 

An applicant for a copy should deposit the required 
number of folios not later than the first day on which 
the office of the Court is open after that on which the 
number of folios was notified to him, anù in calculat- 
ing the time required for obtaining a copy the 
applicant is not entitled to deduct the days during 
which the preparation of the copy was delayed -by his 
own neglect to furnish the folios. In other words, 
the length of time requisite for obtaining a copy 
within the meaning of section 12 of the Limitation 
Act onght not to vary with the dilatoriness of the 
applicant in supplying the required number of 
folios. [p. 869, cols. 2.] 

Where in a suit an application for appointment of a 
guardian ad litem is made and the guardian nominated 
in the application is allowed to represent the minor 
at the trial, the mere omission of.a formal order 
appointing the guardian is not fatal to the suit. [p. 
870, col. 1.] : 

Where in a suit for profits for zerait land held by 
defendants in excess of their shares all the co-sharers 
are not made parties, the suit ought to be dismissed 
“for non-joinder of the necessary partiesin whose 
cK the excess could not be determined. [p. 870, 
col, 1, 


Second appeal from a decision of the 
Additional Judge, Shahabad, dated the 4th 
January 1914. 

Messrs. S. Sinha and Parmeshwar Dayal, 
for the Appellants. 

Mr, Shahabuddin Khan, for the Respond- 
ents. 

JUDGMENT. 

Cuamier, O. J.—The first question for 
decision is whether this appeal was filed 
within time. The judgment of the lower 
Appellate Court was pronounced on January 
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4th, 1913, The dəcree was signed on Jangiary 
8th. An application for copies of the judg- 
ment and decree was presented on February 
17th and on the same day notice was given 
to the applicant of the number of folios 
required for the copies. The folios were 
filed on February 22nd anda note was then 
made on the back f the counterfoil of the 
application that the copies would be ready 
on February 24th. The applicant received 
the copies on the last mentioned date and 
filed his appeal in this Coart on April 14th. 
The appeal was led within time if limita- 
tion is calculated from January Sth, the day 
on which the decree was signed, and the 
appellant is allowed to deduct all the time 
that elapsed between the date of the filing 
“of the application for the copies and the 
delivery of the same. It was held by a 
Bench of five Judges of the Calcutta High 
Court, as long ago as May 1886, that in cases 
of this kind the period of limitation should 
be calculated from the date on which 
the decree was actually signed [see Bani 
Madhub Mitter v, Matungini Dassi (1)]. 
That decision has not been followed by all 
the other High Courts, but the practice is so 
well established in the territories over which 
this Court has jurisdiction that we think 


we ought to follow it. Limitation must, there-. 


fore, be calculated in the present case from 
January Sth. , 


The question whether an appellant is en- 
titled under section 12 of the Limitation Act 
to deduct all the time that elapsed between 
the date of his application for a copy and 
the date on which it was delivered to him, 
even if delivery of the copy was delayed, as 
in this case, by reason of his own neglect to 
file the folios as soon as the required number 
was notified to him, has not, so far as we 
are aware, been the subject of any reported 
decision of the Calcutta High. Oourt. But 
we are informed that for some time past it 
has been the practice on the appellate side 
of that Court to allow the appellant to deduct 
allthe time that elapsed between the pre- 
sentation of his application for a copy and 
the delivery of the copy, although the pre- 
paration of the copy was delayed by his 
own neglest to file the folios. We are not 
prepared to follow this practice, which seems 


(1) 13 O, 104 (F. B.). 
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to us to be contrary to law. It appears 
that in some cases litigants have taken ad- 
vantage of it to give themselves a longer 
period of limitation than the law intended 
to give them. We understand that it has 
been held generally in the Subordinate Courts 
that an applicant for a copy-should deposit 
the required number of folios not later than 
the first day om which the office of the 
Court is open after that on which the num- 
ber of folios was notified to him and that 
in calculating the time reqnired for obtaining 
a copy the applicant is not entitled to deduct 
the days during which the preparation of 
the copy was delayed by his own neglect to 
furnish the folios. This appears to us to 
be a reasonable rule and we propose to 
enforce it for.the future in all cases to which 
section 12 of the Limitation Act applies, 
both with reference to appeals and applica- 
tions filed in this Court and with reference 
to appeals and applications filed in Sub- 
ordinate Courts. It appears to us that the 
length of time requisite for obtaining a copy 
within the meaning of section 12 of the 
Limitation Act ought not to vary with the 
dilatoriness of the applicant in supplying 
the required number of folios. The present 
appeal was in our view of the law filed be- 
yond time, but there can be little doubt that 
the appellants relied upon the practhee 


_ which prevailed in the Caleutta High Court 


and under the circumstances we hold that 
they have, within the meaning of the ex- 
planation to section 5 of the Limitation Act, 
not filing 
their appeal within time. 


The appeal arises out of a suit brought by 
the appellants for a declaration that respond- 
ents Nos. 1 to 4 were in possession of a certain 
quantity of zerait land in excess of their 
proper shares, The appellants claimed to 
be entitled to a share in the profits of the 
excess lands. The Subordinate Judge dis- 
missed the suit, because the appellants did 
not procure the formal appointment of a 
guardian ad litem for two of the respondents 
and also because the appellants failed to 
implead as defendants two persons who held 
shares in the village. On appeal the Addi- 
tional District Judge agreed with the Seb- 
ordinate Judge that the suit must fail because 
a guardian ad litem had not been appointed 
for two of the minor respondents, and expresg 
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ed the opinion that persons in the position 
of the present appellanta were not entitled 
to makea claim of this kind against co- 
sharers who were found to be in possession of 
zerait lands in excess of their shares. We 
should have found it difficult to sustain the 
dismissal of this snit on the.ground that a 
guardian ad litem was not appointed for the 
two minor respondents, for it appears that 
the appellants put in a formal application 
for the appointment of a guardian ad litem 
of these respondents. They also mentioned 
the proposed guardian in the plaint and the 
proposed guardian, who was the elder bro- 
ther of the two minors, was allowed to 
represent the respondents at the trial. In 
these circumstances it would be difficult to 
hold- that the suit should be dismissed 
merely because there was no formal order 
appointing a guardian ad item. It seems to 
us that the learned Additional Judge has 
overlooked the 18th paragraph of the writ- 
ten statement, which appears to admit tha 
existence of a practice among co-sharers in 
this village whereby any co-sharer, who 
cultivates land in excess of his share, takes 
one half of the produce as if he were the 
raiyat of the land and distributes the remain- 
ing half to co-sharers in the village. But 
.it seems to us that the appellants’ suit was 
rightly digmissed in congequence of their 
failure to implead two of the co-sharers in 
the village. The principal question of fact 
in dispute between the parties is the extent 
of the zerait land held by the respondents 
or some of them in excess of their shares, 
This cannot be finally determined in the 
absence of some of the co-sharers in the 
village, nor can the profits or any portion 
of tke profits of the excess land be distribut- 
ed amongst the parties behind the hacks of 
some of the co-sharers in the village. For 
these reasons we are of opinion that the suit 
was rightly dismissed and we dismiss this 
appeal with costs. 
Appeal dismissed, 
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» PUNJAB CHIEF COURT. 
[Seconp Civin Arrear No. 1033 or 1914. 
April 27, 1916. k 
Present:—Mr.- Justice Scott-Smith. 
INDAR SINGH AND OTHERS — PLAINTIFFS— 
APPELLANTS 
VErSUS 
KARM SINGH anp ÔTHERS— DEFENDANTS, 


AND ANOTHER—PLarntirr—Regponpents, 

Pleader and client—Admission by Pleader on 
client’s behalf, how far binding. 

Where the plaintiffs at first contested the validity 
as well as the factam of a certain Will but ata 
subsequent stage of the suit their Pleader admitted 
the factum of the Will on their behalf: 

Heid, that the plaintiffs were bound by the state- 
ment made by their duly appointed Pleader, 


Second appeal from the decree of the 
Additional Divisional Judge, Amritsar Divi- 
sion at Gurdaspur, dated the 24th February 
1914, reversing thatof the Munsif 2nd class, 
Batala, District Gurdaspur, dated the 28th 
November 1913, decreeing the claim. 

Mr. Nanak Chand, for the Appellants, 

Mr. Nand Lal, for the Respondents, 

JUDGMENT.—This appeal was admitted 
on the ground that there were serious defects 
in the procedure of the lst Court, as it had 
ignored the fact that two of the plaintiffs were 
minors. 

The plaintiffs at first contested the factum 
as well as the validity of the Will of Bhag 
Singh, but on the 24th May their Pleader on 
his clients’ behalf admitted the factum of the 
Will, asit was probably felt that it was futile 
to contest it in the presence of a registered 
deed. The minor plaintiffs were represented 
by Indar Singh their brother as next friend, 
and are certainly bnund by a statement of 
this sort made by their duly appointed 
Pleader 

Ground 2 is quite wrong, as Mit Singh was 
a plaintiff from the beginning. No doubt 
the other plaintiffs would not be bound by 
his statement, but the lower Appellate Court 
did not decide the appeal on this alone, but 
based its decision on the question of custom 


‘whether under the circumstances the Will 


was valid. 

The question of eustom cannot be -u09 
tested in second appeal without a certiEcate 
which has not been obtained. 

The appeal is, therefore, dismissed with 
costs, 


? 


Appeal dismissed, 
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BOMBAY HIGA COURT 
“ Seconn Civiu APPBAL No. 872 or 19!4, 
June 27, 1916. 
Present:—Justice Sir Stanley Batchelor, KT., 
and Mr. Justice Shah. 
GOKALDAS MOTIRAM SURTI— 
PLAINTIvF—APPELLANT 
VETSUS 
PARTAB KABHAI BAROT—DEFENDANT— 


RESPONDENT.. | 

Pre-emption--Muhammadan Law—Applicability to 
Hindus of Godhra — Suit to :pre-empt fraction of property, 
maintainability of. 

The Hindus of Godhra are governed by the 
Muhammadan Law of pre-emption. 

The right of pre-emption cannot be exercised in 
fractions and a suit to pre-empt a portion of the 
property sold cannot be maintained. 

Abdullah v. Amanatullah, 21 A. 292; A.. W.N. 
(1899) 82 and Amir Hasan v. Rahim Bakhsh, 19 A. 
466; A. W. N. (1897) 118, not followed. 

Lalla Nowbut Lall v. Lalla Jewan Lall, 4 C. 831; 2 
0. L. R. 319 (F. B.), followed. 


Second appeal from the decision of the Dis- 
trict Judge, Ahmedabad, in Appeal No. 215 
of 19'2, confirming the decree passed by 
the Subordinate Judge, Godhra, in Civil Suit 
No. 136 of 1911. 


Mr. Ratanlal Runchheddas, for the Appel- 
lant. 


Mr. G. K. Parekh, for the Respondent. 

JUDGMENT.—The house in suit belonged 
to one Damodar, whose neighbour on the 
north was the Ist defendant and on the 
south the plaintiff. Damodar sold the house 
to the lst defendant, who subsequently sold it 
to the 2nd defendant. The parties 
Hindus of Godhra. The plaintiff brought 
this suit on the footing that he was entitled 
to pre-empt one-half of the house, and, there- 


fore, he prayed for possession of one half of 


it on payment of a sum of Rs. 462-8.0: 


It has been held by the lower Courts that 
Hindus in Godhra are governed by the 
doctrine of pre-emption and that finding 
must now be accepted. The plaintiff’s suit 
has been dismissed by the District Judge, 
as the learned Judge was of opinion that it 
was not lawful for one person to pre-empt a 
fraction of the property in controversy. 


Mr. Ratanlal, who appears for the plaintiff 
in this appeal, has urged that the learned 
District Julga is wrong in this view of 
the Mahammadan Law of pre-emption, and 
in support of this contention has relied 
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upon Abdullai v. Amanatullah (1), which fol- 
lowed Amir Husin v. Rahim Bakksh (2). 
"Tt cannot, we think, be denied that these 
judgments are in the plaintiff's favour 
nor can it, as we think, be denied that 
they are incapable of reconcilement with the 
Full Bench decision of the Caleutta High 
Court in Lalla Nowbut Lall v. Lalla Jewan 
Lall (8). We have, therefore, to choose 
between these two .authorities, and in this 
predicanient it seems to us safer to follow 
the ruling which commended itself to the 
Calcutta Full Bench. The parties hereare, as 
we have said, Hindus to whom the Mahomedan 
doctrine of pre-emption apples rather 
derivatively than originally. Moreover, the 
authorities show that in this Presidency it has 
not been the custom to enforce the doctrine of 
pre-emption to the extent allowed in Al- 
lahabad, and, as we venture to think, the 
enforcement of it to the extent of allowing 
the right of pre-emption to be exercised 
in fractiors would be productive not only of 
serious practical inconvenience but in many 
instances of injustice, seeing that the owner 
would frequently be compelled to sell his 
property atan under-value. 

On these grounds it appears to us that the 
best course now open to.us is to follow the 
principle adopted in Lalla Nowbut all v. 
Lalla Jewan Dall (3) and to confirm the decree 
of the District Judge dismissing this appeal. | 

Costs of it will be borne by the plaintiff. 


: Appeal dismissed, 
(1) 21 A. 292; A. W. N. (1899) 82. 

(2) 19 A. 466; A. W., N. (1897) 118, 

(3) 40.881; 2 0. L. R. 319 (F. B.). 


MADRAS HIGH COURT. 
Seconp Civi Apreans Nos, 442 AND 443 
or 1915. 
July 27, 1916. 
Present: —Mr. Justice Oldfield ang 
Mr. Justice Sadasiva Aiyar. 
NARASINGA ROW GADAY ROW SAHIB 
AND OTHERS — DEFENDANTS— APPELLANTS 
VETSUS 
RANGASAMI THEVAN-—PLAINTIFr— 
RESPONDENT. 
Specific Rzlief Act (I of 1877), s. 22 (1)-—ontract 
for sale of immoveable properly—Possession, absence of 
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provision for—Suit to enforce contract—Tenants, 
whether necessary parties—Decree directing delivery, 
illegality of —Undue advantage to vendee—Inadequacy 
of price—Title defective—Discretion of Court—Adverse 
possession, failure to pay rent, whether constitutes. 

Failure to pay rent for a certain period is not 
such an assertion of right as will make a tenant’s 
possession adverse to his landlord’s. [p. 872, col, 2.] 

In a suit to enforce the specific performance of a 
contract forthe sale of immoveable property, the 
tenants in possession are not proper parties in the 
absence of any provision for delivery of possession 
in the contract. [p. 878, col. 1.] 

Bugata Appala Naidu v. Chengalvala Jogiraju, 32 
Ind. Cas. 237; (1916) 1 M. W. N. 77, referred to. 

Mere inadequacy of price will not entitle a 
Court to withhold specific performance of a contract 
for sale of Innd. Ifthe vendor’s title to the land is 
open to suspicion and the exertion and expense 
necessary to enforce if was in the minds of the 
parties in fixing a low price, the contract should be 
specifically enforced. [p. 872, col. 2] 

In order to justify sia application of section 22 
(1) of the Specific Relief Act,thereshould be evidence 
of facts, unknown to or frandulently concealed from 
one side, of which the other was aware or of the use 
of undue influence. [p. 872, col. 2.] 


Second appeals against the decrees of 
the Subordinate Judge of Negapatam, in 
Appeal Suits Nos. 133 of 1914 and 
810 of 1913, respectively, preferred against 
those of the District Munsif, Mannargudi, in 
Original Suit No. 258 of 1912. 


FACTS.—This was a suit to enforce specific 
performance of a contract to sell land, Defend- 
ants Nos, land2 were theowners in whose names 
the patias stood. The 8rd defendant was a 
tenant in 1884, but he did not pay reut from 
that date and in 1909 he applied for a 
patta of the lands in his own name, which 
was refused; defendants Nos. 4 to13 were 
the tenants under the 3rd defendant. Defend- 
ants Nos. 1 and 2 entered into an agree- 
ment with the plaintiff to sell the land worth 
Rs. 2,600 to him for Rs. 500, of which Rs. 25 
was paid as earnest money and the balance 
was to be paid on the execution of the sale- 
deed (and for 200 kuldes if plaintiff succeeded 
in the suit). The contract to sell did not 
provide for delivery of possession. Plaintiff 
brought the present suit to enforce the 
specific performance of the contract to sell. 
Defendants Nos. l and 2 set up that the 
agreement was brought abort by fraud and 
undue influence and was not binding upon 
them, and the 3rd defendant claimed that by 
non-payment of rent he had acquired an ab. 
solute title to the land. Both the lower Courts 
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found the agreement to sell, binding on the 
lst and 2nd defendants and finding that 3rd 
defendant was a tenant from year to year and 
decreed the suit for specific performance of 
the agreement to sell and directed also 
delivery of possession. Defendants Nos. 1 to 
4 filed the present second appeal to the High 
Court. 


Messrs. T. Rangachariar and S. Muthiah 
Mudaliar, for*the Appellants, 


Mr. T. R. Venkatarama Sastri, for the 
Respondent. 
JUDGMENT.--These second appeals 


are argued, first, on the ground that the 
3rd defendant has prescribed for a full 
title to the properties, items Nos. Land 5. The 
evidence shows that he was admitting his 
position as a tenant in 1884, though 
since then he has not paid rent. Failure 
to pay rent is not such an assertion of 
rights as will make a tenants possession 
adverse. We accept the lower Appellate 
Court’s decision on this point. i 


Newt, it is argued that the plaintiff’s 
contract is, with reference to section 22 
(1) of the Specific Relief Act, not one 
of which specific performance should be 
decreed. The contract, no doubt, entitled 
the plaintiff to buy land worth intrinsically 
Rs, 2,600 for Rs. 500 and a promise to 
return 200 kulies of the whole 10 acres 
ou possession being given; and these terms 
are at first sight unfavourable to the lat 


and 2nd defendants. But, on the other 
hand, the vendors’ title to the land was 
open to considerable suspicion; and the 


exertion and expense necessary to enforce 
it were presumably in the minds of the 
parties. There is no evidence either of 
any facts, unknown to or fraudulently con- 
cealed from one side, of which the other 
xas aware, or of the use of undue influence; 
and such evidence is necessary in order to 
justify the application of this provision. 
This ground of appeal, therefore, must 
fail. 

The remaining argument is that the 
8rd and 4th defendants should not have 
been made parties, because the contract, 
to which they were strangers, between the 
plaintiff and the Ist and 2nd defendants 
was for the sale of the land and did not 
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include the giving of possession of #6 by 
the last mentioned. The plaintiff, no doubt, in 
the plaint alleged an agreement as to 
giving of possession, But the plea does 
not appear to have been persisted in, and 
we, therefore, do not consider it. In the 
absence of an agreement to give possession, 
there is nothing against our applying the 
principle enunciated in Bugata Appala Naidu 
v. Chengalrala Jogiraju (1) and holding that 
the 8rd and 4th defendants are ot proper 
parti2s to the suit. 

The second appeals are, therefore, allowed 
to this extent that so much of the lower 
Appellate Conrt’s decrees as relates to 
possession will be expunged. In other 
respects they are dismissed. There will, 
in the circumstance, be no order as to 
costs in this Court. 

Appeal partly allowed; 
Decrees medified, 
V.R.P, 
(1) 82 Ind. Cas, 237; (1916) 1 M. W. N. 77. 


PATNA HIGH COURT. 
FULL BENCH. 


First Cryin APPEAL No, 380 or 1913. 
June 26, 1916. 
Présent:—Sir Edward Chamier, Kr., Chief 
Justice, Mr. Justice Sharfuddin, 
Mr. Justica Atkinson and 
Mr. Justice Kingsford. | 
Musammat Bibi WAHIDUNNISSA— 
DEFENDANT — APPELLANT 
Gersus 
Babu DIP NARAIN PERSHAD— PLAINTIFF 


— RESPONDENT. 

Appeal—Partition suit—Preliminary decree, appeal 
against, whether affected by failure to appeal against 
final decree subsequently passed. 

There is a right of appeal against the preliminary 
decree in a partition suit and the appellant is not 
barred of his right to secure an adjudication therein 
by his failure to appeal against the final decree subse- 
quently passed. [p. 873, col. 2; p. 874, col. 1.] 

Kanhaiya Lal v. Tirbeni Sahai, 24 Ind. Cas. 827; 36 
A. 532; 12 A. L. J. 876 (F. B.', approved. 

Ram Nath Singh v. Basanta Narain Singh (Ugra 
Narain Singh v. Basan Narain Singh), 19 Ind. Cas. 
630; 18 CO. L. J. £09; 17 C. W. N. 858; Noestarini Dabee 
v. Rai Mohun Biswas, 20 Ind, Cas. 576; 18 ©. L, J. 214; 
Abdul Jalil v, Amar Chand Paul, 21 Ind. Cas. 510; 
18 ©. 1, J, 223; Atul Chaara Singha v. Kunja 
Fehari Singha, 30 Ind. Cas. 321; 22 ©. L. J. 90, 
followed. 
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` Lakshmi v. Marudevi, 12 Ind. Cas. 664; 37 M, 29; 
10 M. L. T. 437; 21 M. L, J. 1083, referred to. 

Khirodamoyi Dasi v. Adhar Chandra Ghose, 21 Ind, 
Cas. 516; 18 C. L. J. 321; Sadhu Charan Datta v, 
Hara Nath Datta, 27 Ind. Cas. 135; Balwantsingh Ram- 
chandra v. Sakharam Mancharam, 33 Ind. Cas. 187; 18 
Bom. L. R. 80n; and Dattatraya Ramachandra Savale 
v. Ajmuddin Fakhruddin, 33 Ind, Cas, 146; 18 Bom. 
L. R. 76, distinguished. 

Per Sharfuddin, J—A preliminary decree in a 
partition suit has existence independent of the final 
decree and the final decree is really dependent upor. 
and subordinate to the preliminary decree. A pre- 
liminary decree retains its forco as such even after 
the passing of the final decree, The final decree does 
not extinguish the preliminary decree but instead 
gives effect to it. [p. 874, col. 1.] 

First appeal from a decision of the 2nd 
Subordinate Judge, Monghyr, dated the 29th 
May 1913. 

Messrs. Syed Mohammad Tahir and Muham- 
mad Hasan Jan, for the Appellant. 

Messrs. Kulwant Sahat and Rat Guru Saran 
Prasad, for the Respondent. 

JUDGMENT. 

Cuamer, C. J—This is an appeal by the 
defendant in a suit for partition against 
a preliminary decree passed on May 29th 
1913. The appeal was filed on July 3rd, 
1913. A final decree was made in the 
case on September 27th, 1913, despite the 
objection of the appellant that the final 
decree should not be made until her appeal 
had been disposed of. A preliminary objec- 
tion has been taken to the hearing of 
this appeal, to the effect that this appeal 
cannot proceed inasmuch as a final 
decree has now been passed in the case 
and no appeal has been filed against that 
decree. In my opinion, the preliminary 
objection should be overruled. I adhere 
to the decision of the Full Bench of the 
Allahabad High Court in Kanhaiya Lul 
v. Tirbeni Sahat (i) in which 1 took part. 
Further, I consider that it has been shown 
that there is a strong current of authority 
in the Calentta High Court in favour of 
the view that an appeal of this kind can 
be heard, although a final decree has been 
passed in the case and no appeal has 
been filed against that decree. I would 
refer to the decisions in Ram Nath Singh 
vy. Basanta Narain Singh (Ugra Narain 
Singh v. Basan Narain Singh) (2), Nistarint 


Debee v. Rai Mohun Biswas (3), Abdul Jalil 
(1) 24 Ind. Cas. 827; 36 A. 532 (F. B.); 12 A. L.J. 
876. 
(2) 19 Ind. Cas. 630; 18 C. L. J. 209;17 O. W, N. 868, 
(3) 20 Ind. Gas. 576; 18 C. L. J. 214, 
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v. Amar Chand Paul (4) and Atul Chandra 
Singha v. Kunja Behari Singha (5). In 
all those cases the appeal against the 
preliminary decree was filed before ‘the 
tinal decree had been made. They are, 
therefore, on all foars with the present 
case, 
in accordance with the view taken by the 
Allahabad High Court in the case cited 
above and with the view taken by the 
Madras High Court in Lakshmi v. Maru- 
devi (6). Our atlention has been drawn 
to the decisions in Khirodamoyt Dasi v. 
Adhar Chandra Ghose (7) and Sadhu 
Charan Datta v. Hara Nath Datta (8). In 
both those cases the final decree had been 
passed before the appeal against the pre- 
liminary decree was filed. They are, there- 
fore, distinguishable from the present case. 
For the same reason we may distinguish 
from tne present case the cases of Balwant- 
sing Ramchandra v. Sakharam Mancharam 
(9) and Dattaraya Ramachandra Savale v. 
Ajmuddin Fakruddin (10) decided by the 
Bombay High Court. On these grounds, 
therefore, [am of opinion that this pre- 
liminary objection should be overruled. 

SHARFUDDIN, J—Under the Civil Pro- 
cedure Codo a decree may be appealed 
- against. Itis, therefore, clear that so long 
as a,decree retains its force as such it 
can be appealed against. I understand 
that a preliminary decree in a partition 
suit has existence independent of the final 
decree and the final decree really is 
dependent upon and subordinate to the 
preliminary decree. In my opinion, a pre- 
liminary decree retains its 
even after the passing of the final decree. 
A preliminary decree is not extinct after 
the passing of the final decree and the 
final deeree instead of extinguishing a 
preliminary decree gives effect to it. 
Agreeing with the observations of His 
Lordship the Chief Justice I am also of 
opinion that the objection should be over- 
ruled, 

(4) 21 Ind. Cas. 510; 18 C. L. J. 228. 

(5) 30 Ind. Cas. 321; 22 C. L. J. 90. 

(6) 12 Ind. Cas. 664; 87 M. £9; 10 M. L. T. 487; 21 
M L. J. 1063. 

(7) 2teInd. Cas. 516; 18 0. L. J.321. 

«8 27 Ind. Cas. 135. 

(9) 33 Ind. Cas. 87;)8 Bom. L. R. 807. 

(10) 33 Ind. Cas. 146; 15 Bom, L. R. 76. 
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Ar«tonson, J.—I entirely agree with the 
views expressed by the Chief Justice. 

Kinasrorp, J.—I entirely agree with the 
views expressed by the Chief Juatice. 

Preliminary objection overruled. 

[Their Lordships then dealt with the case 

on the merits and delivered the following] 
JUDGMENT. 

Cuamier, O. J.—The respondent claims to 
be entitled by purchase from two persons 
named Kamaluddin Abmad and Rafiqunnissa 
to a l5¢-annas share out of a mahal in 
Mauze Bobil bearing tauzi number 3841. 
The defendant-appellant is the owner of 
the remaining 9-pies share in the mahal, 
She resisted this suit for partition of the 
malal on the ground that on June Ist, 
1888, when the different members of the 
family divided up the family property 
they agreed to allow Mauza Bobil to remain 
unpartitioned until certain suits, which had 
been brought by third persons in respect 
of a village allotted to the present appel-. 
lant, had been disposed of. It anpears, 
however, that notwithstanding the agreement 
contained in the ekrurnama of June Ist, 
1888, the present appellant claimed parti- 
tion of Mauza Bobil. Kamaluddin, one of 
the persons through whom the present 
respondent claims, objected that the village 
should not be partitio.ed and he relied 
upon the ekrarnama of June Ist, 1888 
His objection was overruled and partition 
was effected and two mahals were formed 
in the village. The appellant in her written 
statement in the present case alleged that 
the suits referred -to in the ekrarnama were 
still pending. Whether this is so or not 
we think that she cannot resist the suit 
on that ground. She herself in conjunction 
with her relative Azizannissa claimed parti- 
tien of this very village in. 1894 and she 
cannot now resist the claim of the pur- 
chaser from Kamaluddin. In my opinion, 
the partition to be effected in this case 
will not affect in any way any right 
which the appellant may have under the 
ekrarnama of June Ist, 1888. I would 
dismiss this appeal with costs. 

SHARFUDDIN, J.—I agree. 

ATKINSON, J.—I agree. 

KING3FORD, J.—I agree. 

Appeal dismissed, 
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MADRAS HIGH COURT. 
Civin Miscecuangous Aresa No. 2%7 or 1915. 
August 4, 1916. 
Present: ~ Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 
-SIMIL ROWTHER—ApvELLANT 
versus 
KUMARAPPA CHETTY AND OTHERS— 
_ Respondents, 

Provincial Insolvency Act {TII of 1907), ss. 36, 44 (4), 
— Official Recewer’s report, correctness of —Presumption 
—Court, duty of, to hold judicial enquiry— Official 
Receiver, joinder of, as party. 

Section 44, clause (4), of the Provincial Insolvency 
Act only provides for a presumption in favour of 
the correctness of any statement in the Official 
Receiver’s report but does not empower the Court to 
leave the duty of judicial enquiry, as a preliminary to 
judicial action under section 86, to the Official 
Receiver or to act in proceedings under that section 
on evidence which it has not itself taken. 

Jagannath v. Lachman Das, 26 Ind. Cas. 32; 36 A. 
549; 12 A. L. J. 889, followed. É 

In such enquiry the Official Receiver should be 
joined as a party. 

Appeal against the order of the District 
Court, Trichinopoly, in Civil Miscellaneous 
Petition No. 179 of 1915, in Civil Mis- 
cellaneous Petition No. 554 of 1914, in Insol- 
vency Petition No 24 of 19.3. 

Mr, K. S. Ganesa Atyar, for the Appellant. 

Mr. S. T. Srinivasa Gopalachari, for 
the Respondents. 

JUDGMENT.—The lower Court’s proce- 
dure renders it impossible to accept its decision 
It originally had before it a report of the 
Official Receiver, dated 8th September 1914, 
recommending the setting aside of a transfer 
by the insolvent. The lower Court instead of 
holding, as it should have done, a judicial en- 
quiry itself found the Official Receiver’s 
enquiry inadequate and called on 
him to extend it. He again reported on 
Ist February 1915, after taking further evi- 
dence on this occasion, that the transfer 
was not open toexceptiou. The lower Court 
in the order appealed against set aside the 
transfer, apparently relying on the fact that 
it was made within two years of the adjudica- 
tion and presuming against its good faith and 
the passing of consideration. 

The Provincial Insolvency Act, section 44, 
clause 4, no doubt provides for a presumption 
in favour of the correctness of any statement 
in the Official Receiver’s report. Bat that 
does not empower the Court to leave the duty 
of jndicial enquiry, as a preliminary to 
judicial action under section 36, to the 
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Official Receiver or to act in proceedings 
under that section on evidence which it has not 
itself taken. Vide also the judgment in Jagan- 
nath v. Latchman Das (1), in-which we concur. 
The lower Court’s decision is, therefore, set 
aside, It will re-hear the case, itself taking 
any evidence, which either side may think it 
necessary to adduce, ‘We observe that the 
Official Receiver should have been and should 
now be made a party to the proceedings. 
Costs of alienee and Official Receiver to-date 
will follow the result and be provided for in 
the order to be passed by the lower Court. 
Appeal ulluwed; Case sent back, 

VRP. 

(1) £6 Ind. Cas. 32; 86 A. 549; 12 A. L. J. 889. 


PUNJAB CHIEF COURT. 
Seconp Civiu ArreaL No. 217 or 1915. 
April 20, 1916, 

Present:—Mr Justice LeRossignol, 
FATTEH KHAN AND ornees—Devenpants 
— APPELLANTS 
VETSUS 


BAZ KHAN—PLAINTIFF, AND OTHERS — 


DEFENDANTS— RESPONDENTS, 

Custom - Alienation made 12 years before 
Necessity — Standard of proof—Speculative suit. 

Ina suit by a remote reversioner to ghallence a 
sale made by the last male owner, it appeared that 
there were several other reversioners who did not 
attack the alienation and that the vendor’s brother 
had acquiesced in the sale. Tho vendees contended 
that the sale had been forced by hard times. 1t was 
found that the years before and after the date 
of the alienation were exceedingly hard years of 
draught and scarcity: 

Held, (1) that the vendor’sallegation was prima facie 
correct, and that considering that the suit was filed 
12 years after the alienation a very high standard of 


surt— 


- proof of necessity could not be insisted on; [p. 876, 


col. 1 J 

(2) that as the vendor’s brother had two gong still 
unmarried, the suit was speculative and deserved to 
fail on this ground also, [p. 876, col. 1.3 


Second appeal from the decree of the 
District Judge, Rawalpindi, dated the 13th 
November 1914, affirming that of the Munsif, 
lst class, Chakwal, District Jhelum, dated 
the 18th October 1913. 

Mr. Nand Lal, for the Appellants. 

Mr. Taj-ud din, for the Respondents, 

JUDGMENT.— This is a suit by a remote 
reversioner to challenge a sale by Malak in 
1900, 
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There are several reversioners who 
have equal rights with the plaintiff but they 
do not attack the alienation, which is said 
by the vendees to have been forced on Malak 
by hard times. 

The years before and after 1900 were 
exceedingly hard years of draught and scarcity 
and the vendee’s allegation is prima facie 
correct, 

Against the vendor the plaint makes no 
allegation except that he was a simpleton. 

We findalso that his brother Bahadur 
acquiesced in the’sale. 

Plaintiff waits for twelve years before he 
comes into Court and the Courts below have 
exacted in the circumstances a standard of 
proof of necessity which is far too high. 

I find that the proof of necessity given is 
all that can fairly be expected. 

Further Bahadur, brother of defendant, has 
two sons still unmarried, so that plaintiff’s 
suit is speculative and for that reason also 
deserves to fail. 

For these reasons I accept the appeal and 
dismiss the suit with costs throughont. 

Appeal accepted. 


MADRAS HIGH COURT. 

APPEAL,AGAINST APPELLATE Orver No. 39 

or 1915.. 
July 19, 1916. 
Presenit:—Mr. Justice Spencer and 
Mr. Justice Krishnan. 
KAMATCH[E AMMAL—P.arntige— 
PETITIONER—ÅPPELLANT 
VETSUS < 
PICHU TYER AND OTHERS—DEFENDANIS— 

RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXT, r. 17, 
scope of—Haecution petition returned for amendment 
but not ve-presented, whether step-in-aid of execution— 
Limitation Act (IX of 1908), Sch. I, Art, 182. 

An execution petition returned for amendment but 
not re-presented may yet give a fresh starting point 
for limitation. 

Rama v. Varada, 16 M. 142; Narayanaswami Naidu 
Garu v, Kovidi Gantayya, 32 Ind. Cas. 691; (1915) 
M. W. N. 865; Gopisett? Narayanaswami Naidu Garu 
v. Muthyala Venkaiaratnam, 32 Ind. Cas. 816; 2 L. W. 
1207, followed. 

Rule 17 of Order XXI, Civil Procedure Code, is an 
enabling one, which allows certain defective appli- 
cations ‘subsefjuently amended tobe deemed appli- 
cations “in accordance with law’ with effect from the 
date of the first presentation, 


INDIAN OASES, 


[1916 


Appeal against the order of the Court 
of the Temporary Subordinate Judge of 
Madura, in Appeal Suit No. 32 of 1914, 
preferred against that of the District 
Munsif, Tiramangalam, in Execution Petition 
No. 332 of 1913, in Original pat No. 
383 of 1991. 

Mr. K. V. Krishnaswandt Tak for the 
Appellant. 

Mr. V. Narasimha Aiyangur, for the Res- 
pondents. 

JUDGMENT.—The defects in the applica- 
tion, dated 27th July 1911, are regarded 
by the Subordinate Judge as serious, but, 
in our opinion, they were not calculated 
nor intended to mislead the Court, for if 
the dates of the applications in 1907 and 
1908 had been correctly stated, the applica- 
tion would still be found to be within 
3 years of the preceding and succeeding 
applications, and, therefore, the defects 
would not be material. 

Following the decisions in Rama v. 
Farada (1) and in Narayanaswami Naidu 
Garu v. Kovidi Gantayya (2) and in Gopisettt 


Narayanaswamit Naidu Qaru v. Muthyala 
Venkataratnam (3), we think that an 
execution petition returned for amend- 


ment but not re-presented may yet give 2 
fresh starting point for limitation. 3 

We do not consider that Order XXI, rule 
17, of the Civil Procedure Code of 1903 was 
intended to affect the construction, put upon 
the words “applying in accordance with law” 
in the Limitation Ast, by this Court and by 
other High Courts in dealing with defects in _ 
form occurring in execution applications. The 
rule is anenabling one, which allows certain 
defective applications subsequently amended 
to be deemed “applications in accordance 
with law” with effect from the date of their 
first presentation. 

We reverse the orders of the lower Conrts 
and remand the petition for disposal according 
to law. Costs here and in the lower Appellate 
Court will be borne by respondents. Costs 
in the executing Court will be provided for 
in the final order. 

Appeal allowed; Oase sent back. 


V.RAP. 
(1) 16 M. 142. 
(2) 22 Ind. Cas. 691; (1915) M. W. N. 865. 
(3) 82 Ind. Cas S16; 2 L. W. 1207. 
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MULLA VEETTIL USSAIN V. SUBRAMANIA AYYAR. 


MADRAS HIGH COURT. 
APPEAL Sorts Nos. 171, 170 any 231 or 1914. 
July 27, 1916. 
Present: ~ Justice Sir William Ayling, KT., 
and Mr. Justice Srinivasa Aiyangar. 
Is A. S. No. 171 
MULLA VEETTIL USSAIN—Derenpant 


No. 6—APPELLANT : 
In A. S. No. 170 
UMMAYYA UMMA— DEFENDANT 
APPELLANT 


In A. S. No. 231 
_ MUTTA VEBTTIL USSAIN—DEFENDANT 
No. 5— APPELLANT 
VETSUS 
Is A. 5. No. 171 
SUBRAMANIA AYYAR AND OTAERS— 
PLAINTIFES Nos. 1, 2, 4, 5, AND 7 To 55 
— RESPONDENTS 
In A. S. No. 231 
MULJI DHANJI SAIT rarouu His Muktiar 
— RESPONDENT 
In A. S. No. 170 
GOPALJI LALJI SAIT AND OTHERS— 
PLAINTIFFS AND DEFENDANTS Nos. 1 ro 5 


AND 7 to ll— RESPONDENTS. 

Muhammadan Law—Setilement—Charily, dedication 
to—Transaction impugned as sham— Fraud on creditors 
~—Burden of proof—Registered document, evidentiary 
value of —-Non-solvency of settlor—Subsequent user of 
property—-Presumption—Dedication to take effect after 
grantor’s death, effect of—Revocation, right of. 

In cases where dedication to a charity is impugned 
as a sham transaction the production of a registered 
document in writing making a transfer of the property 
would no doubt be strong prima facie evidence of such 
dedication. But itis competent to parties interested 
in the matter to prove that the instrument was 

. merely nominal and that in fact there was no 
‘yeal dedication, The use of the property subsequent 
to the alleged dedication is always excellent evidence 
of renee or otherwise of the transaction. [p. 879, 
col, 2, s 

Kulsom Bibee v. Golam Hossein Cassim Arif, 10 G. 
W. N. 449; Muhammad Azizsud-din Ahmad Kham v. 
Legal Remembrancer to Government, 15 A. 321; 
Suppammal v. Collector of Tanjore, 12 M, 387 at p. 
892; Watson § Co., v. Ramchand Dutt, 18 C. 10; 17 I. 
A, 110; 5 Sar. P. C. J. 535; Ramchandra Mukerjee v. 
Ranjit Singh, 27 O. 242 at p. 251; 40. W, N. 405, 
‘followed. 

The non-solvent condition of the seitlor at the 
date of the grant and his subsequent alienation of 
the property are proof that the dedication was 
intended to defraud his creditors and the instru- 
ment yb therefore, be void as against them. [p. 878, 
col, 2. 

Tf the dedication was intended to defeat creditors, 
it makes no difference whether the grantor intended 
it to be a real or a sham transaction. [p. 879, col. 2.] 
| Where the grant is to take effect after the grantor’s 
death it is open to the grantor to revoke the 
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same during his lifetime and deal with the dedicated 
property as his private property. Tp. 880, col. 1.5 

Muzhurocl Hug v. Puhraj Ditarey Mohapattur, 13 
W. R. 235 at p. 237; Mahomed dAhsanulla Chowdhry 
v. Amarchand Kundu, 17 O. 498; 17 I. A. 28; 5 Sar. P. 
C. J. 476, followed. 

On 27th January 1910, the deceased father of 
defendants Nos. 1 to7 executed a document, described 
as wakf deed, by which he purported to make a wakf 
of certain properties specified in it, to take effect 
after his death for purposes which were prima facie 
charitable. The grantor was then deeply indebted. 
He effected two mortgages of some of those pro- 
perties on 16th July 1910 and 19th September 1910 
respectively to plaintiff. In a suit on the mort- 
gages it was pleaded in defence.that as the properties 
were dedicated to charity the mortgages were 
invalid: 

Held, that the wakf deed was brought about to de- 
fraud creditors and was, therefore, void. Moreover as 
it was intended to take effect after the settlor’s death 
and was revoked by him it was inoperative and the 
mortgages were valid and binding. [p. 879, col. 2; p. 
880, col. 1 } 


Appeal No. 171 of 191+ against the decree 
of the District Court, Seuth Malabar, in 
Original Suit No. 2 of 1913. 

Appeals Nos. 170 and 281 of 1914 against 
the decree of the District Court, South 
Malabur, in Original Suit No, 3 of 1918. 


In A. S. No. 171 or 1914, 
Mr. C. Madhavan Nair, for the Appellant. 


Mr. O. V. Ananthakrishna Aiyar, for the 
Respondent. 
“INA, S. No. 170 ov 1914, 
Mr. C. V. Ananthakrishna Atyer, for the 


Appellant. 
Mr. A. S. Venku Aiyar, for the Respondent. 


Ix A. S. No. 23lor 1914. 

Meesrs. O. Madhavan Nair and P. Appu 
Nair, for the Appellants. 

Mr. A. S. Venku Azyar, for the Respond- 
ents. 

JUDGMENT: 
A. S, No. 171 or 1914, 

The question for decision in this appeal 
is whether the properties mortgaged to the 
plaintiff by Athan, the deceased father of de- 
fendants Nos. 1 to 7, were wakf properties 
dedicated for pious and religious purposes. 
There are two mortgages in suit, one executed 
on the 16th July 1910 and the other on the 
19th September 1910. On the 23rd January 
1910, Athan had executed and got registered 
a document called wakf deed, by which he pur- 
ported to make a wakf of certain properties 
specified in it for purposes which prima facie 
are charitable. The mortgaged properties are 
some of those so settled. If the transaction 
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was a real one, and if the same was not 
invalid as one intended to defraud the credi- 
tors of Athan, it may be thatthe wakf con- 
_ stituted under that document was binding on 
Athan and his subsequent assignees. But, as 
we bave come to a clear conclusion that that 
document was executed by Athan for the 
purpose of defeating his creditors, that in fact 
it was merely a cloak to screen the properties 
from them, wedo not think it necessary to 
discuss the various grounds of invalidity 
raised by the plaintiff in the lower Court 
and accepted by the learned Judge. We 
may, however, point out that the learned 
- Judge was not correct in stating that the bulk 
of the income from the properties was left 
undisposed of; for it will be seen that 
after appropriating certain sums of money for 
the several objects specified in the document, 
the settlor directed that the residue of the 
income should be devoted for objects (2) and 
(3), which were certainly charitable. It is also 
not correct that there was no appointmentofa 
mutawalit or trustee; for the appellant 
Ussain, Athan’s youngest son, was appointed 
manager after thedeath of Athan; further, 
directions were given for the appointment of 
successors to Ussain. Whether the learned 
Judge intended to draw a distinction between 
a mutawalli or trustee and a manager, we do 
not know; but we think it is clear that Ussian 
was appointed a trustee under Exhibit I. 


Exhibit l covers admittedly the whole of 
the immoveable properties belonging to 
Athan. It isalso clear that at the time of its 
execution be was indebted to the extent of 
over Rs. 20,000. On the 24th January, i.e, the 
very date on which Exhibit I was registered, 
an order nisi preventing Athan fromalienating 
his properiies was issued at the instance of a 
creditor, who had sued Athan and others for 
a comparatively small sum of about Rs. 700. 
In reply toan affidavit, charging Athan with 
attempting to put away his properties so as to 
preventhis creditors from realising their 
dues, Athan, on the 3lst January, distinctly 
denied that he had alienated any portion of 
his properties and denied that be had any in- 
. tention of doing so in future. This statement 


must be untrue, if Athan hadas a matter of’ 


fact made a wakf of his immoveable properties 
under Exhibit I, which was only a few days 
earlier. Inthe same affidavit Athan stated 
that he had moveable property of considerable 
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value congisting of timber and elephants, 
which he said was more than sufficient to pay 
his debts; and curiously enough, in the wakf 
deed Exhibit I thereisa statement that he 
has reserved his moveable properties for the 
payment of his debts. Itisclear he was 
unable to pay his debts from out of his 
movedble properties and was, therefore, obliged 
to give security for the considerable sums 
which he owed to the plaintiff in this suit. 
Ussain and bis brothers, defendants Nos. 1 
to 5 who are contesting this suit, have not 
chosen to produce the account books of Athan, 
which are in their possession, to prove the 
value of the moveable properties possessed by 
Athan and the extent of his indebtedness on 
the dateof Exhibit I. What became af the 
moveables and why he was unable to pay his 
debts soon after the execution of Exhibit I 
is not also explained. Athan was a trader 
doing a pretty large business and had at the 
time of Exhibit I apparently got into diffienl- 
ties. He purported to make a charitable 
trust of the whole of his immoveable proper- 
ties. The principal defendants, who were in 
a position to show whether he retained enough 
to pay his creditors, have not chosen to pro- 
duce his accounts; in fact we have reason 
to think that they have deliberately withheld 
these accounts though summoned to produce 
tbem. Jt is, we think, a reasonable inference 
to draw that if Exhibit I represented a real 
transaction, Athan, after the withdrawal of 
the bulk of his properties from the reach of 
his creditors, was in an insolvent con- 
dition. Jixhibit J, therefore, which is a 
voluntary settlement, was void as against his 
creditors. 


There are other circumstances proved in 
the case which go materially ‘to strengthen 
this conclusion; infact taken with the facts 
already stated they lead to the conclusion 
that Exhibit I does not represent a real 
transaction at all, but was executed by Athan 
asa cloak to retain the benefit to himself. 
Though Exhibit I purported to create a 
wakf of these properties, it is clear from the 
terms of the document that the wakf was not 
intended to take effect till after Athan’s 
death. The learned Counsel for the appellant 
contended that the wakf took effectimmediate- 
ly on the execution of Exhibit land that 
Athan himself was by implication vonstituted 
the first trustee. Weare unable to agree 
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with thiscontention. There is nothing in the 
language of Exhibit I to compel us to hold 
that there was an immediate dedication of 
the properties. The settlor appointed his last 
son as manager expressly after his death. He 
fixed a salary of Rs. 200 for the manager for 
the time being after his death. He did not fix 
any salary for himself, made no provision for 
the management of the property and none for 
the utilisation of the income during his life, 
and nobody could have compelled him to devote 
one single rupee oféhe income on the objects 
specified in Exhibit I. Herevoked Exhibit 
I by Exhibit F on the 14th July 1910, mort- 
gaged some of the alleged trust properties on 
the 16th July 1910 to the plaintiff (Exhibit 
A), made a gift of other portions to his 
daughter Umayya Ummathe 7th defendant 
and his son Ussain the 6th defendant on the 
17th and. 29th of July respectively (Exhibit 
H and J), Ussain being the very person who 
was to be the trustee under Exhibit I after 
the death of Athan. It is also in evidence 
that Athan enjoyed the so-called wakf pro- 
perties as if they were his own and treated 
them as his private property as before. The 
defendants have attempted to prove that 
Athan had given effect to Exhibit I; but they 
have not cared to produce the accounts of 
Athan which would have settled this matter 
one way or the other. After the death of 
Athan, his heirs including Ussain have 
been dealing with the property as 
their private property. In fact every one 
interested has been treating Wxhibit 
I asa nominal orsham transaction and we 
think that was the truth. The learned 
Judge in the Court below appears to have 
come to the same conclusion, though his find- 
ing is neither clear nor certain. The learned 
Counsel for the appellant contended that 
Exhibit. I having been executed and register- 
ed, it was not competent for the plaintiff to 
question the reality of the transaction and 
that evidence of subsequent conduct should 
not have been admitted to prove that Exhibit 
I was a nominal or sham document, and 
relied on certain observations contained at 
page 484 in Kulsom Bibee v. Golam Hossein 
Cassim Arif (1). With all respect, we 
think that those observations are too broadly 
expressed. In cases where the question is 


(1) 10 C. W. N. 449 at p. 484, 
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whether there has been a real dedication, 
the production of a registered instrument 
in writing making a transfer of the property 
would, no doubt, be strong p: ima facie evidence 
of such dedication. But we think that it is 
competent to parties interested in the matter 
to prove that the instrument was merely 
nominal and that in fact there was no real 
dedication. It has been so held in several 
cases and the user of the property subsequent 
to the alleged dedication has always been held 
to furnish excellent evidence of the reality or 
otherwise of the transaction [see Muhammad 
Aziz-ud-din Ahmad Khan v. Legal Remem- 
brancer to Government (2), Suppammal v. 
Oollector of Tanjore (3), Watson & Co. v. 
Ramchand Dutt (49 and Ramchandra Mukerjee 
v. Ranjit Singh (5)]. It must be remembered 
that the transaction is questioned by a 
creditor of the settlor at whose instance the 
transaction was liable to be set aside, 

In this case, however, we have, as already 
stated, come to the conclusion that Exhibit I 
was executed with intent to defeat creditors 
and in this view if makes no difference whe- 
ther Athan intended Exhibit I to be a real 
or nominal transaction. The appellant does 
not contend that if the Intention was to defeat 
creditors the transaction would still be valid 
under the Muhammadan Law. 


It is just possible to take another view of 
the transaction, and that is whether Exhibit I 
could not. be construed as a dedication 
of these properties after the lifetime of 
Athan, and whether Athan did not intend 
a real dedication after his death. If that 
was his intention, whether such a dedication 
is valid under the Muhammadan Law appears 
to be a matter of doubt. As already 
observed, Exhibit I does notcreate an im- 
mediate wakf of the properties, giving a life- 
estate in the income to the grantor himself 
as a beneficiary under the trust. If that 
had been the nature of the transaction, it 
may be possible to hold that such a dedica- 
tion is valid. See Muzhurool Hug v. Puhraj 
Ditarey Mohapattur (6), approved by the 
Privy Council in Mahomed Ahsanulla Ohowdhry 


(2) 15 A. 321. 

(3) 12 M. 387 at p. 392. 

(4) 18 C. 10; 17 L A. 110; 5 Sar. P. 0. J. 585, ° 
(5) 27 O. 242 at p. 251; 4 0. W. N. 405, 

(6) 13 W. R. 235 at p. 237. 
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may be, we are inclined to think that if the 
transaction was real, the intention of the 
author of the trust, as it appears from the 
language used by him in Exhibit I, was to 
keep the property under his absolute control 
and disposition so long as he was alive. In 
fact he intended practically a testamentary 
disposition of the property for charitable 
purposes. As already stated, there is a pro- 
vision for the payment of debts from out of 
his moveables. The person who is to realise 
his moveable property and pay his debts is 
not specified’? Whether the debts payable 
were those existing at the date of the 
instrument or at the date of his death, 
“is not clear, It looks as if he intended that 
provision to be carried into effect after his 
death. This is the view on which he him- 
self acted. The settlor then would be 
entitled to revoke it, and as he had revoked 
it before the execution of the mortgage, he 
was entitled to deal with the properties as 
his own. 

For these reasons we dismiss the appeal 
with costs. Appeal No. 231 follows and is 
also dismissed with costs. 

APPEAL No, 170 or 1914. 

This i is an appeal by a daughter of Athan 
who was made a defendant in Original Suit 
No. 3 of 1913 against an order for costs against 
hér. We see no reason to interfére with , the 
discretion exercised by the learned Judge in 
the Court below. This also will be dismissed 
with costs. 


Appeals dismissed. 


Ta "ro. 498; 17 1. A, 28; 5 Sar. P, C. J, 476. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No, 419 
or 1912, 
June 7, 1916, 
Present; —Mr, Justice N. R. Chatterjea and 
, Mr. Justice Richardson. 
MAKHLACHOR RAHMAN AND OTHERS— 
PLAINTIFFS — APPELLANTS 
versus 
BAIZUR RAHMAN CHAUDHURY anp 
OTHERS—DEFEN DANTS—-RESPONDENTS. 


Civil Procedure} Code (Act KIV of 1882), s, 589-~ _ 
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e . 
Religious Endowments Act (XX of 1863}, s. 18—Wakf 
—Endowment for religious purposes and charity— 
Suit Yor scheme and removal of trustees—Sanction of 
Court, if necessary—Necessary parties, who are— 
Religious and charitable trust, when public trust— 
Limitation—Allotments for charity and maintenance of 
grantor’s family, non-specification of, whether fatal 
to the trust, 

Where a sanad provides for the maintenance of a 
mosque and for khairat (charity), feeding of travel- 
lers etc, and the public offer of prayers at the 
mosque, the trust created is a religious, charitable 
and public trust. [p. 883, col. 2.] 

A-suit for the removal of persons professing to 
act as trustees of awakf, foreappointment of new 
trustees and for ascheme of management should 
be instituted with the sanction of the Advocate- 
General and no leave of the Court is necessary 
under section 18 of the Religious Endowments Act. 
[p. 882, col. 1.] r 

Jan Ali v. Ram Nath Mundul, 80. 32; 9 C. L. R. 
433, Lutifunnissa Bibi v. Nazirun Bibi, 11 O. 33, distin- 
guished. 

In such a suit the Court is not concerned with the 
question of possession or limitation, which can only 
arise when a suit for recovery of possession of trust 
property improperly alienated is brought by the 
trustees, who may be appointed and in whom the 
properties may be vested. The proper parties are 
the persons who were managing the trust professing 
to be trustees, irrespective of any’ person in posses- 
sion of any part of the trust property. [p. 882, col. 2.5 

A person electing to proceed under the Religious 
Endowments Act can be given only such special 
relief as that special Statute provides and if he 
seeks any relief beyond that he should proceed 
under section 539 of the Civil Procedure Code, 1882, 
[p. 882, col. 2.] 

Qyanananda Asram v. Kristo 
8 0. W. N. 404, followed. 

A wakf which does not specify the proportion in 
which the. income is to be appropriated for the 
several objects is not invalid. [p. 882, col. 1.] 

Mohamed Ahsanullah Chowdhry v. Amarchand 
Kundu, 17 ©. 498; 17 I. A. 28; 5 Sar. P. O. J. 476; 
Mazhurool Huq v. Puhoraj Ditarey Mhapattar, 18 W. 
R. 235, followed. 


Appeal against the decree of the District 
Judge, Rajshahye, dated the 31st July 1912. 

FACTS of the case appear from the judg- 
ment, 


Babu Ramdaya Dey, for the Appellant:— 
1. The suit is not maintainble, as permission 
of the Distict Court was not obtained under 
section 18 of the Religious Endowments Act 
(XX of 1863). The trust being partly 
for religious and partly for charitable pur- 
poses, leave of the Court was necessary in so 
far as it was a trust for religious purposes. 
See Jan Ali v. Ram Nath Mundal (1), 


Lutifunnissa Bibi v. Naztrun Bibi (2), 
(1) 8 0. 82; 9 0, D. B. 433, 
(2) 11 0. 33. 


Chandra Mukherji, 
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2. The suitis bad for defect of parties— 
persons in possession who are descendants of 
the trustee have not been made parties. 

3. The suit is barred by limitation, as it 
was virtually a suit for possession. 

4, There was no valid wakf, as the property 
was to be appropriated partly for religious 
and charitable purposes and-partly for the 
maintenance of the founder and his family. 
See Tayabji’s Muhammadan Las, page 452, 
see also page 515. P 

5. The trust is not a public trist. 

6, Assuming the, trust to be a public trust, 
the Court cannot appoint a mutawalli as the 
founder has reserved that power to himself 
and to his descendants, 

Babu Chandra Sekhar Sen (with him Babu 
Pravath Ohandra Dutt), for the Respondents.— 
The suit is maintainable. The argument 

-if it means anything, is this, that before the 
Civil Procedure Code'of 1908, no suit could 
be maintained in respect of a religious trust 
without the permission of the District Judge 
` under section 16 of Act XX of 1863. If that 
ig so, the religions trusts which do not fall 
under section 3 or 4 of the said Act cannot 
be enforced, as no permission can be obtained 
from the District Court in respect of trusts 
which are outside the scope of the Act. 

Act XX of 1863 is a special Act granting 
some special relief. A suit for administra- 
tion of a trust with a prayer for additional 
reliefs must be brought under section 559, 
Civil Procedure Code, 1882. See Gyanananda 
Asram v. Kristo Chandra Mukherji (8). 

The Act of 1863 did not take away rights, 
which persons had prior to the Act, to bring 
suits. See Kalee Churn Giri v. Golabi (4), 
Punch Cowrie Mull v. Chunnoo Lall (5). The 
Act was merely permissive. The plaintiff 
has the power of election. Gyananandu Asram 
y. Kristo Chandra Mukherji (3). 

The present case does not fall under sec- 
tion 3 or 4 of Act XX of 1863. So the 
question does not arise at all. 

The cases of Lutifunnissa Bibi v. Nasirun 
Bibi (2) and Jan Ali v. Ram Nath 
Murdul (1) are distinguishable. The case of 
Jan Ali v. Ram Nuth Mundul (1) was decid- 
ed under Act X of 1877 and the words “or 
religious” do not find a place in section 539 of 


FAIZUR RAHMAN, 


3) BO. W. N. 404 
4) 20, L. R, 128. 
(5) 20. D, R 121. 
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the said Act. The words were introduced in 


The scope of section 539 
has been explained in Raz Budreedas Makin 
Bahadur v. Chuni Lal Johurry (6). 

It has been proved by evidence that only 
the defendants are in possession. So the 
question of adding persons who are mere 
descendants of the original founder does not 
arise. f 

No questiou of limitation arises in a suit 
for enforcing a trust againsta person who is a 
trustee de son tort. Every breach of trust 
gives rise to a distinct cause of action. 

The wakf was a valid wakf. There was 
a substantial dedication for charitable pur- 
See Mahomed Ahsanullah Chowdhry v. 
Amarchand Kundu (7). 

The trust is a public one. The sanad 
provides for distributing alms and burning 
lamps and other religious purposes. The 
public worship in the mosque. Provision 
had also been made for an imam. Seo 
Mazhur Husain Khan v. Abdul Hadi Khan 
(8), Luchmiput Singh v. Amir Alum (9) and 
Baillie, pages 565, 566. 

For what is a public trust, he referred to ` 
Lewin on Trusts, page 18. See Evan y. Avon 
Corporation (10). 


For what are the tests of charity, he 
referred to Attorney-General y. Pearce (11), 
Savile v. Couper (12). 


The Court has the power of appointing 
a mutawalli, The power of the Qadz has been 
delegated to the Judge now. The Gadi has 
ample power toremove a trustee. See the 
observations of Mookerji, J., in Atimannessa 
Bibi v. Abdul Sobhan (13). 


Babu Ramdayal Dey replied. 


JUDGMENT.—This appeal arises out of 
a suit brought under the provisions of seċ- 
tion 539 of Act XIV of 1882 (Code ‘of 
Civil Procedure) in respect of an eadow- 


(6) 10 C. W. N. 681; 33 C. 789. 
Gea 17 C. 498 at p. 509; 17 I, A. 28; 5 Sar. P. C. J, 

(8) 9 Ind. Cas. 753; 33 A. 400; 8 A. L. J. 162. 

(9) 9 ©. 176; 12 C. L. R. 22, 

(10) 29 Beav. 144 at p. 149; 54 E. R. 581; 80 L J, 
Ch. 165; 6 Jur. (x. s ) 1361; 3 L. ‘t. 847; 9 W. R, Bd, 

(11) (1749) 26 E R. 454; 2 Atk. 87. 

(12) (1887) 26 Ch. D. 520; 56 L. J. Ch. "980; 56 
L. T. 907; 85 W. R. 829. 

(18) 32 Ind. Cas, 21; 20 C. W.N. 118; 22 0, L. J, 
577; 48 C. 467. 
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ment alleged to be one for public charibi le 
and religious purposes. The plaintiffs, who 
are the descendants of oue Ahmed Shah, 
alleged that the latter founded a mosque and 
obtained 4 droves of rent-free land under a 
sanad granted by Nawab Hussain Coolie 
Khan sometime before the year 1767 for 
the maintenance of the mosque and for other 
religious and charitable purposes connected 
with the same, that this sanad was confirmed 
by another sanad granted on the 24th 
January 1767 and that fora longtime past 
the trust was not being properly administer- 
ed and the descendants of Ahmed Shah were 
alienating the endowed properties. The 
plaintiff accordingly brought that suit with 
the sanction of the Advocate-General of 
Bengal, praying that proper persons might 
be appointed as trustees after the removal 
of those who professed to act as trustees, 
that a scheme for the management of the 
trust properties might be settled and for other 
reliefs. The defendants, who are some of 
the descendants of Ahmed Shah, raised 
various defences to the suit. The Court below 
held against the defendants, appointed certain 
, persons as trustees and framed a scheme for 
the management of the trust. Some of the 
defendants have appealed to this Court and 
several grounds have been urged in support 
of the appeal. 


The first ground taken is that the suit 
cannot be maintained as no leave of the Court 
has been obtained under section 18 of the 
Religious Endowments Act (XX of 1863). 
It is urged that the trust being partly for 
religious and partly for charitable purposes, 
leave of the Court under section 18 of that Act 
ought to have been obtained in so faras it 
was a trust for religious purposes; and we 
have been referred to the cases of Jan Ali v. 
Ram Nath Mandal (1) and Latifunnessa Bibi 
v. Naziran Bibi (2). The first case relied 
upon was decided under. section 539 of Act 
X of 1877 and the suit in the second case 
was decided in the Court of first instance 
while the said Act wasin force andit was 
also decided by this Court apparently with 
reference to the provisions of section 539 of 
that Act. Section 539 of Act X of 1877 
related only to charitable trusts and the 

_ words “or religious” were not in that section. 
Those were introduced by Act XIV of 1882. 
As suitsin respect of trusts for religious 
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purposes did not come within the purview 
of section 539 of Act X of 1877, it was neces- 
sary to obtain leave of the Court under sec- 
tion 18 of Act XX of 1863. Section 539 of 
Act XIV of 1882 having been extended to 
religious trusts also, a suit brought with the 
sanction of the Advocate-General is quite 
competent. Besides, as pointed out by 
Maclean, C. J., and Banerjee, J., in the case of 
Gyananda Asram v. Kristo Chandra Mokherjee 
(3), a person electing to proceed under the 
Religious Endowments Act cav be given 
only such special religf as that special 
Statute provides for and if he wishes for any 
relief beyond that, he should proceed under 
section 539 of the Civil Procedure Code. Some 
of the reliefs claimed by the plaintiffs in the 
present case are outside the limited scope of 
section 14 of Act XX of 1863. That being 
so, the suit is maintainable with the sanction 
of the Advocate-General under section 539 
of Act XIV of 1882 and no leave under 
Act XX of 1863 is necessary. We may 
mention that no objection to the suit was 
taken in the Court below on this ground. 


The nest contention is that the suit is 
defective, as all the defendants of the original 
founder have not been made parties. It is 
urged that these persons are in possession of 
portions of the trust property and that they 
are, therefore, necessary parties to the suit 
and further that if they are not trustees, the 
suit would be barred by limitation. But we 
are not concerned with the question of 
possession in the present case, whick is one 
under section 539, Civil Procedure Code, That 
question will arise when a suit is brought for 
recovery of possession by the trustees who 
may be appointed and in whom the trust 
properties may be vested. Some of these 
persons claim through the female descendants 
of Ahmed Shah and although the evidence 
of the defendants is that they are in posses- 
sion of portions of the property, there is 
evidence on the side of the plaintiffs that it 
is only the plaintiffs and the defendants who 
are in possession of the trust property and 
that no portion of it is in the possession 
of persons who, the defendants say, should 
be made parties to the suit. However that 
may be, the suit is directed against the defend- 
ants who were managing the trust and who 
professed to be the trustees, and they are 
the proper parties to a suit under section 
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539, Civil Procedure Code. In these circum- 
stances, we do not think that the suit is de- 
fective for want of parties. 

The third contention is that the suit is 
barred by limitation. The suit, however, is 
not one for possession of property and, 
already stated, the question of possession or 
limitation will arise when a suit is instituted 
by the trustees who may be appointed for 
recovery of possession of property improperly 
alienated. So far as the reliefs claimed in 
the present suit are concerned, we do not 
see how any question of limitation can arise. 
It is found that thefe isa mosque and that 
there are some properties attached to it. A 
. Suit for the appointment of trustees or the 
framing of a scheme for management is not, 


under the circumstances, barred by limita- 


tion, 

The fourth ground is that there was no 
valid wakf, as the property was to be appro- 
priated partly for religious and charitable 
purposes and partly for the maintenance of 
Ahmed Shah and his family and the propor- 
tions in which the income was to be appro- 
priated for the several objects was not defin- 
ed in the sanad. Reading the sanad as a 
whole, however, there can be no doubt that 
the primary object was the appropriation of 
the property to religious and charitable 
purposes, the surplus only going to the 
maintenance of Ahmed Shah and his family. 
As pointed out in the case of Mahomed 
Ahsanullah Chowdhry v. Amarchand Rundu 
(7), there is good ground for holding that 
provision for the family ont of the grantor’s 
property may be consistent with the gift of 
it as wakf, and their Lordships of the 
Judicial Committee agreed with and adopted 
‘the views of this Court, stated by Mr. Justice 
Kemp in the case of Mazhurool Hug v. Puhraj 
Ditarey Mohapattar (14), and observed as 
follows:—“After stating the conclusion of the 
Court that the primary objects for which the 
lands were endowed were to support a mosque 
and to defray the expenses of worship and 
charities connected therewith, and that the 
benefits given to the grantor’s family came 
after those primary objects, that learned 
Judge says: ~‘We are of opinion that the 
mere charge upon the profits of the estate 
of certain items, which must in the course 
of time necessarily cease, being confined to 


one family, and which after they lapse will 
(14) 15 W. R. 285. 
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leave the whole property intact for the 
original purposes for which the endowment 
was made, does not render the endowment 
invalid under the Muhammadan Law.’ ” 


It is neat urged that it is not a public 
trust. But the sanad provides for the 
maintenance of a mosque and for khairat 
(charity), feeding travellers, etc. The evidence 
shows that money is ‘spent for the expenses 
of worship and for charity. The public offer 
prayers at the mosque and the witnesses who 
have been examined by the plaintiffs prove 
that it is a public mosque. It is admitted by 
the defendants themselves in their written 
statement that the property is a wakf 
property. Having regard to the terms of 
the sanad and the pleadings and the evi- 
dence in the case, there can be no doubt 
that the trust is a public charitable and 
religious trust. 


The last ground taken is that it is not open 


-to the Court toappointa trustee, because (it 


is argued) under the sanad all the descendants 
of the founder are trustees, The document 
itself, however, is not clear upon the ques- 
tion of succession to the office of trustee. 
The learned Judge has considered the claims 
of the several persons who were put 
forward by the parties as candidates for the 
office and has assigned good reasons for 
rejecting the claims of those whom hg has 
rejected. He has appointed one of the plaint- 
iffs, namely, Faizur Rahman Chowdhury and 
another person Tabbullah who is one of the 
defendants as trustees, It is said that one 
Azizur Rahaman isa well qualified man and 
that he also ought to have been 
appointed a trustee. Butthe learned Judge 
points ont that he is too young. Now 
four years have elapsed since the date of 


_his decision and it will be open to the learned 


Judge to consider whether he also should be 
appointed as a trustee and if he thinks that 
he is now properly qualified and that in the 
interest of the trust he ought to be appoint- 
ed, he may appoint him also. We would 
also point out to the learned Judge that an 
enquiry should be made as to the properties 
of the trust and the income and the expen- 
diture thereof and also as to how the income 
is to be appropriated. The Court below will 
go into these questions and give the ntcessary 
directions. Subject to these the decree of 
the Court below is affirmed and the appeal is 
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dismissed, with costs. We assess the hearing- 
fee at three gold mohuns, 
Appeal disnissed, 


PUNJAB CHIEF COURT. 
Seconp Civin Appgat No. 2320 or 191: 
j February 24, 1916. 
Present:— Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 
BANI SINGH AND OTHERS— DEFENDANTS — ` 
APPELLANTS 
VETYSUS 

SURAT SINGH AND OTHERS— PLAINTIFFS 


AND OTHER DEFENDANTS — RESPONDENTS. 

Punjab Courts Act (IIT of 1914), s. 41 (3)—Grant 
of certificate on point of custom-—No evidence as to 
custom—Certificate, grant of, effect of. . 

Where a lower Appellate Court is of 
opinion that, far from there being any conflicting 
or uncertain evidence to warrant a substantial doubt 
ag to the existence of an alleged custom, there is no 
evidence worth the name in support thereof, no certi- 
ficate under section 41 (3) of the Punjab Courts Act 
ought to be given and, if given, the Chief Court will 
decline to act upon such a certificate as under the 
law it ought not to be granted. 


Second appeal from the decree of the Addi. 
tional Divisional Judge, Delhi, dated the 24th 
May 19138. 

Mre Nand Lal, for the Appellants, 

Rai Sahib Lala Moti Sagar, for the Re- 
spondenits. 


JUDGMENT.—We are clear that no 
certificate should have been granted in the 
present case, and that the appellants are 
precluded from impugning the finding against 
them on the extraordinary custom set up by 
them that they, as proprietors holding land 
in the same patti as the land held by the 
deceased, were entitled to inherit it to the 
exclusion of the other collaterals. The certi- 
ficate in question is in the following terms:— 


“ would willingly give a certificate but 
‘am doubtful whether I ean legally do so, as 
I have to be satisfied in addition to the 
custom that the evidence regarding it is so 
conflicting or uncertain that there is sub- 
stantial doubt as to the existence of the 
custom. Here there is no evidence 
‘of the “custom, but a solitary instance in 
which it was apparently followed and this 
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occurred so long back that it cannot be 
explained by any one. If I have the power 
notwithstanding this to grant the certificate, 
defendants are welcome to a certificate, but I 
have my doubts. However, I grant the applica- 
tion.” 

Now section 41 (3) of the Punjab Courts 
Act lays down as a condition precedent to 
the granting of a certificate that the Judge 
of the lower Appellate Court must certify 
that the evidence regarding custom is so 
conflicting or uncertain that there is such 
substantial doubt regarding its- existence ag 
to justify a second appeal. Here it is beyond 
question that the learned’ Additional Divi- 
sional Judge was of opinion that, far from 
there being any conflicting or uncertain evi- 
dence to warant a substantial doubt as to the 
existence of the custom, there was no evi- 
dence worth the nameinsupport thereof. It 
appears to us that the learued Judge would 
have refused the application for certiticate, if 
he had not entertained doubts as to his power 
to do so. Accordingly we dezline to act upon 
a certificate of this kind, which under the 
law contained in the aforesaid section of the 
Punjab Courts Act could nol have ` been 
granted. 


As regards the contention that there wasa 
complete and valid compromise outside the 
Court, by which the dispute betweenthe par- 
ties was adjusted, itis sufficient to remark that 
on the facts as found by the lower Appellate 
Court it is abundantly clear that some of the 
plaintiffs, who are minors and females, were 
not even present before the panchayat, which 
metat the chaupal to bring about a settle- 
ment, and the appellants themselves withdraw 
from the alleged settlement or compromise 
by not giving 100 bighas of land to the plaint- 
iffs. and by getting a mutation in their own 
favour for the entire estate. The Courts 
below have rightly overruled this plea, which 
is wholly unsustainable. 

Upon these findings the NE and is 
hereby dismissed with costs. 


Appeal dismissed, 


s 
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CALCUTTA HIGH COURT. “ 
APPEAL FROM Appentate Decrees Nos. 3335 
or 1910 anp 119 of 1911. 

June 5, 1916. 

Present: —Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 

RAM KRISTO CHAKRABURTTY— 
Derenpanr No, J— APPELLANT 
VEY SUS 
NARENDRA KISHORE, ROY AND OTHERS 
—PLAINTIFFS— RESPONDENTS. 

Presumption, backward—Proesumitur retro— 
Possession, long, of lands after Permanent Settlement, 
awkether raises presumption that they were possessed 
at the time of the Permanent Settlement. 

The principle of prasumiture retro is not confined 
to cases where the question is as to the existence of 
a taluk at the time of the Permanent Settlement, 
bul it applies also to cases where the question is, 
whether certain lands, possessed for a long time 
after the Permanent Settlement as part of a taluk 
existing from before the Permanent Settlement, 
appertained to the taluk ai the time of the Perma- 
nent Settlement. [p. 886, col. 2.] 

From long possession of certain lands as part :of a 
taluk existing from before the Permanent Settlement 
a presumption may arise that those lands were com- 


prised within the taluk at the time of the Permanent 
Settlement. [p. 886, col. 2.] 

But such a presumption is one of fact and it is 
open to a Court to attach such weight to itas it 
likes, having regard to the facts and circumstances of 
a particular case, [p. 886, col. 2.] 

Nityanund Roy v. Banshi Chandra Bhuiyan, 3 O. W. 
N. 341; Nagendra Lal Chowdhury v. Nazir Ali, 10 C. 
W. N- 503; Anangamanjari Chowdhrani v. Tripura 
Sundari Chowdhrain, 14 1. A. 101; 14 O. 740; 5 Sar. 
P. C. J. 45; 11 Ind. Jur. 350; 7 Ind. Dec. (xN. s.) 490, 
roferred to. 


Appeals against the decrees of the Subordi- 
nate Judge, Noakhali, dated the4th August 
1910, modifying those of the Munsif, Additional 
Conrt, Feni, dated llth March 1910. 

Babus Dhirendra Lul Kastgir and Bipin 
Chandra Sen, for the Appellant. 

Babus Akshoy Kumar Banerjee, Romesh 
Chandra Sen and Birajmohan Majumdar, for 
the Respondents. 


JUDGMENT. 
In S. A. No. 3335 or 1910. 


The plaintiffs, as purchasers of a revenue- 
paying estate ata sale under the Revenue 
Sale Law, brought the suit out of which this 
appeal arises, to recover possession of the 
Jands in suit, on a declaration that the 
lands appertained to the estate purchased 
by them. 

The defendants pleaded that the lands 
formed part of a taluk called Taluk Moha- 


maya which was held from the time of the 
Permanent Settlement, and was, therefore, 
protected under the provisions of section 37 of 
Act XI of 1859. 

The Court of first instance found that a 
portion of the lands appertainsto the estate 
purchased by the plaintiffs and that finding 
has been affirmed by the Court of Appeal 
below. The Courts below have also concurred 
in finding that Taluk Mohamaya isa taluk 
existing from before the Permanent Settle- 
ment and is, therefore, protected under sec- 
tion 37 of Act XI of 1859. 

With respect to the question whether 
the disputed lands appertain to Taluk Moha- 
maya, the Court of first instance, referring 
to certain chittas of 1229 and 1259 and 
certain kabuliyats beginning with the year 
1811 which were found by the Commis- 
sioner to include the lands in dispute, held 
as follows:— The thak map being silent as 
to the position of any tenure, and as it 
does not contain any line demarcating any 
such tenure, the said chittas are good 
evidence, under section 13 of the Evidence 
Ast, toshow that at the time of prepara- 
tion of them, the disputed lands formed part 
and parcel of the tenure named Mohamaya, 
Having regard to these facts and circum- 
stances as well as to the presumption arising 
from the long possession of the disputed 
land as part ofthe Taluk Mohamaya, I find 
that the disputed land is comprised within 
Tuluk Mohamaya, and that the said taluk 
had been in existence at the time of the Per- 
manent Setilementas well as at the time when 
the plaintiffs’ estate was carved out, and 
that it, therefore, cannot be annulled, and that 
the plaintiffs are not entitled to get khas 
possession of the lands in suit.” That Court 
accordingly declared plaintiffs’? title to the 
portion of the lands found to be included in 
the estate purchased by them, but disallow- 
ed the claim for khas possession of the said 
lands and dismissed the claim for the rest 
of the lands. 


The learned Subordinate Judge, however, 
held that the lands do not appertain to that 
taluk, because the defendants in their written 
statement (paragraph 7) stated that at.the 
time of the butwara in 1208 the taluk 
fell undertwo other zeminlars. Ib appears 
that the -Pargannah, oat of which the estate 
purchased by the plaintiffs was created, con- 
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sisted of two shares, viz, 4 annas and 12 
annas, respectively. The 12-annas share was 
subsequently partitioned into 4 estates, one 
of which was a 4-annas share, which is 
the share purchased by the plaintiffs. The 
defendants in their written statements 
pleaded that Taluk Mohamaya fell into two 
of the other shares under the butwara and 
that they had been paying rent to the 
zemindars of the said shares, The learned 
Subordinate Judge, with reference to this 
statement, says, “or in other words, no lands 
of the plaintiffs’ zemindari appertain to 
this taluk. It follows, therefore, that the 
plots. which appertain to the plaintiffs’ 
zemindart cannot appertain to the defendants’ 
taluk,” and again, “thefact that at the time 
of the butwara no part of this taluk fell 
in the plaintiffs’ zemzndarz goes to show that 
these lands did not form any part of the 
taluk, for in that case, the taluk would 
have been shown as appertaining to the 
plaintiffs’ zemindari too.” The reasoning of 
the Subordinate Judge is that as the lands 
appertain to plaintiffs’ estate, and as the 
taluk does not appertain to that estate, the 
lands cannot appertain to the taluk. But 
that conclusion does not necessarily follow, 
because the lands, although appertaining to 
theeplaintiffs’ estate, might have been treated 
and held as part of the taluk which fell into 
other estates as found by the Court of first 
instance. However that may be, the learned 
Subordinate Judge is in error in holding 
that the presumption relied upon by the 
Court of first instance does not apply to 
the present case. He does not refer to the 
kabuliyats, but refers to the chiitas and observes 
that they merely -show that the defendanta 
were in possession of these lands alleging 
that they appertain to their Taluk Mohamaya, 
but that they do not prove that the lands 
appertained to that taluk from ` bfore 
1208. 4 


' Referring to the cases of Nityanund Ruy v. 
Banshi Chandra Bhuryan (1) and Nagendra Lal 
Chowdhury v. Nazir Ali (2) relied upon 
on behalf of the defendants, he observes:— 
“But these decisions do not help us in any 
way. In neither of the cases cited was there 
any question as to which lands appertain toa 


(1) 30. W. N. 341. 
. (2) 10 0, W. N. 503. 


particular taluk. In these cases, the existence 
of the taluk at the time of the Permanent 
Settlement was presumed from long pos- 
session.” Itis true that in those cases the 
question was as to the existence of the faluk 
atthe time of the Permanent Settlement. 
But the principle of presumitur retro is not 
confined to such cases only, and there is no 
reason why the principle should not apply to 
a ease like the present. 

In the case of Anangamanjart Chowdhrant v. 
Tripura Sundari Chowdhrani (3) the Judicial 
Committee held that on a question of parcel 
or no parcel when possession for a long 
period of years has been satisfactorily proved, 
in the absence of evidence to the contrary, 
præsumitur retro. 

In the present case the defendants proved 
that the lands in dispute were in their 
possession and held by them from the time 
of their ancestors as part of Taluk Moha- 
maya, andthe evidence goes back to 1811, 
í. e. more than a century ago. The Court of 
first instance, having regard to the facts 
and circumstances and the presumption 
arising from long possession of the disputed 
land as part of the Taluk Mohamaya, held 
that the disputed land was comprised within 
the taluk both at the time of the butwara and 
at the time of the Permanent Settlement. 


The presumption is no doubt one of fact; 
it is open to the Court to attach such weight 
as it likes, or to hold, having regard to the 
other facts and circumstances of a case, that 
it is of no assistance to a party. But 
the learned Subordinate Judge appears to 
have heldas a matter of law that the 
principle of presuming backwards is not 
applicable to a case where the question 
is, whether certain lands have been held 
as part of a taluk. We think he was 
wrong in the view he took, and as the 


question was decided by the Court of first 
instance to a large extent upon the 
presumption, we think that the case should 


be remanded to the lower Appellate Court 
for a fresh decision of the question, whether 
the lands in dispute have been held by the 
defendants as’ part of their Taluk Moha- 
maya from the time of the Permanent 
Settlement, after taking the said presump- 


(8) 14 I. A. 101; 14 C. 740; 6 Sar. P. ©. J. 45; 11 
Ind. Jur. 350; 7 Ind. Deo. (N. s.) 490. 
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tion into consideration, and disposal of the 
case according tolaw. It is needless *to say 
that it will be for that Court to attach 
such weight to the presumption as it thinks 
proper. Costs will abide the result. 

In S. A. No. 119 or 1911. 

The judgment that we have just delivered 
in Appeal No, 3335 will govern this appeal 
also. 

Appeals allowed; Cases remanded. 


PUNJAB CHIEF COURT. 
Civiu Revision Petition No. 8 or 1915. 
February 10, 1916. 
Present:—Sir Donald Johnstone, Kr., 
Chief Judge. 

PARMA DAT—DEFENDANT—PETITIONER 
versus 
BIPJU—Pcaintirr—ResponDEnt. 

Civil Procedure Code (Act V of 1908), Sch. II, para. 
12—Arbditration—Award, modification of—Substantial 
alterations—Jurisdiction—Revision. 

In modifying anaward a Court has no power to 
go beyond the provisions of paragraph 12, Schedule 
II, of the Code of Civil Procedure and it acts without 
jurisdiction if it makes substantial modifications 
because it takes a different view from that held by 
the arbitrator as to what is just and fair -in this or 
that set of circumstances. [p. 888, col. 1.] 

Material irregularity on the part of a Court in 
dealing with objections to an award is a ground for 
revision, though it is no ground for revision that the 
arbitrator himself has been guilty of some miscon- 
duct and that the Court has wrongly adjudicated 
upon the objection raised regarding that misconduct. 
[p. 883, col. 1.] 

A Court’s refusal to call the arbitrator to 
answer questions which the petitioner wished to put 
to him regarding his conduct of the procecdings is a 
ground for revision. [p. 888, col. 1.] 


Civil revision from the decree of the 
District Judge; Kangra, at Dharmsala, dated 
the 3lst July 1914. . 

The Hon’ble Rai Bahadar Bakhshi Sohan 
Lal, for the Petitioner. 

Mr, Ghulam Muhammad, for the Respond- 
ent. 


ORDER.—This case has been dragging 
on in the Courts since the 24tb of August 
1899, and it is matter for regret that so 
far little real progress has been made to- 
wards the decision of it. As the judgment 
of the lower Court shews, if has been 
bandied about between the Courts for some 
sixteen years, having been remanded for 
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the last time by the Chief Court on the 
13th of June 1910 (see Civil Appeal No. 
1158 of 1908). The learned Judges who 
disposed of the case remarked: “We must, 
therefore, again set aside tbe proceedings 
of the lower Court and remand the case 
for a fresh trial, and we hope that on 
this occasion the learned District Judge 
will proceed according to law.” Even this 
warning has not been sufficient to ensure 
that the lower Court should proceed accord- 
ing tolaw. The case has been handled by 
a great many different officers, and it is 
a surprising thing how many of them seem 
to be imperfectly acquainted with the Civil 
Procedure Code. 

As the record shews, on the 17th Novem- 
ber 1911 the parties agreed to refer certain 
questions to an arbitrator, Mr. Daulat 
Ram. The arbitrator was to decide — 


(1) Who is to pay the costs of the case? 

(2) What is the joint property belonging 
to the parties and in whose possession is each 
portion of it? 

(3) How should the property 
joint be divided between the 
lihaz qabza? 

(4) Apart from culturable land, what is 
the value of each part of the other pro- 
perty? 

Now the order of remand aforesaid set 
aside the whole of the proceedings up to 


found 
parties ba- 


date, and thereafter the Court framed only 


two issues, on the 17th December 1910 and. 
the 20th December 1910, respectively, name- 
ly— 

(1) Can plaintiff sue for part only of 
the joint property? 

(2) What is the family’s property now 
in existence? 

The first issue was found against the 
plaintiff, when ib was held that plaintiff 
could not sue fora portion only of the joint 
property. It seems to me a matter of some 
doubt whether these two issues were in 
any case sufficient for final decision of the 
case and it is also doubtful whether an 
award strictly confined to the terms of re- 
ference aforesaid would suffice for the final 
decision of the case. 

When the award was put in, voluminous 
objections were filed by both the parties, 
which objections were more or less sum- 
marily dealt with, and in the end the 
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lower Court, having modified the award in 
important particulars, passed a decree upon 
the basis of the award so modified. It 
js also to be noted that the award 
originally presented was remitted for re-con- 
sideration and was amended by the arbitrator 
himself. 
was further modified as aforesaid. 

The defendant comes up here with a 
revision petition, The limits within which 
such revision is possible are well known. 
In my opinion material irregularity on the 
part of the Court in dealing with objec- 
tions is a ground for revision, though it 
is no ground for revision that the arbitrator 
himself had been guilty of some misconduct 
and that the Court had wrongly adjudicat- 
ed upon the objection raised regarding 
that misconduct. Only two points have 
been argued on behalf of the petitioner. 
The frst is thatthe Court materially erred 
when on the 3lst October 1913 it refused 
to call the arbitrator to answer questions 
which the petitioner wished to put to him 
regarding his conduct of the proceedings. 
The second is that the arbitrator himself 
on the 26th of May 1912 refused to sum- 
mon a certain witness because that witness 
had already been examined in Court. In 
my opinion, the second of these points has 
no value and is not a proper subject for 
-revision, but the Court certainly should 
have called the arbitrator as a -witness 
when the petitioner applied that he should 
be summoned. I must, therefore, though I 
do it with great reluctance, again remard 
the case in order that the Court may summon 
the arbitrator and allow the petitioner 
to examine him regarding his proceedings. 
A return to this should be made within 
two months. 

I take this opportunity of pointing out 
that the lower Court appears to me to have 
overlcoked Article 12, Schedule I1, Civil Pro- 
cedure Cade, which lays down the circum- 
stacces under which a Court may modify 
or correct an award. The two or three 
mcdifications which the lower Court has 
jntrcduced into the award do not fall under 
that Article. They are substantial modifica- 
tiors made by the Court because it took 
a different view from that held by the 
arbitrator as to what was just and fair in 
this or that set, of circumstances, 
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It was this amended award which - 
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Now, under the Article the Court may 
only modify or correct an award, first, by 
striking ont of it something. not referred 
to arbitration; secondly, by amending imper- 
fections zu form or correcting any obvious error - 
which can be amended without affecting 
the decision of the case; and thirdly, where 
the award contains a clerical mistake or an 
error arising from an accidental slip or 
omission. The Court, therefore, as it seems 
to me, acted entirely without jurisdiction 
in making the modifications to the award 
which it has made. 


The result, therefore, is that, if in the 
end this Court decides that the award 
should not be set aside on the ground of 
misconduct on the part of the arbitrator, 
it will probably be necessary to give plaint- - 
iff a decree exactly in accordance with the 


- ‘award as made by the arbitrator himself, 


See order of remand above. 
Petition allowed; Oase remanded. 


PATNA HIGH COURT. 

LETTERS Patent Appeat No. 46 or 1916. 

July 17, 1916. 

Present:—Sir Edward Chamier, Kr., Chief 
Justice,and Mr. Justice Sharfuddin. 
DEBI CHARAN LAL AND orners-— 

APPELLANTS 
versus 
Sheikh MEHDI HUSSAIN AND OTHERS— 
RESPONDENTS. 

Limitation Act (IX of 1908), ss. 5, 12—“Sufficient 
cause,” finding as to, when not to be interfered wtth— 
Time requisite for obtaining copies, how tobe deter- ` 
mined—Patna High Ccwrt Letters Patent, cl. 10— 
Appeal—New point—Practice, . 

Wheralower Appellate Court, after considering 
all the circumstances of a case, has come to the con- 
clusion that “sufficient cause” has or has not been 
established for not filing an appeal within time, a 
High Court in second appeal will not interfere. [p. 
889, col. 2.] 

There is no hard and fast rule which determines 
exactly for all classes of cases the amount of time 
requisite for obtaining copies within the meaning of 
section 12 of the Limitation Act. The question in each 
case is, what on the facts of that case was the 
time requisite for obtaining copies. [p. 890, col. 1.] 

The words of section 12 of the Limitation Act do 
not lay down that the time requisite for obtaining a 
copy must be continuons. [p. 890, sol, 2.) 
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A decree in a Court of a Munsif was passed, 
prepared and signed on Soptember. 27th. 
From September 28th to October 8leb (both 
days included) the Court was closed for annual 
vacation and it re-opened on Ist November. An 
application for a copy of the judgment was made on 
November 8rd and for a copy of the decree on 
November {3th. Both copies were ready and 
delivered on November 21st und an appeal was filed 
on Noveinber 28th: 


Held, that as 27th September, the day on which 
the judgment was pronounced and the decree signed, 
was excluded and as from 28th September to 31st 
October, the Court was closed and an application for 
copies could not be made, the whole of the time 
from 27th September to 31st October was part of the 
time requisite for obtaining copies, whether they 
were applied for onthe day on which the Court re- 
opened or on some later date. [p. 890, col. 2.] 


Saminatha Ayyar v. Venkatasubba Ayyar, 27 M. 
21; 13 M. L. J. 300: Bani Madhub Mitter v. Matungint 
Dassi, 18 ©. 104 (F. B ); Bechi v. Ahsanullah Khan, 
12 A. 461; A. W. N. (1890) 149; Khub Chand v. Har- 
mukh Rai, 12 Ind. Cas. 148; 34 A. 41; 3 A. L. J. 1095, 
referred to. 


` Tanjore Palace Estate v. Andi Ramiah Chetty, 11 
Ind. Cas, 339; (1911) 2 M. W. N. 364, followed. 


Ordinarily a new point which was not taken before 
a Single Judge of the High Court, will not be allowed 
to be taken for the first time in an appeal under 
clanse 10 of the Letters Patent. [p. 891, col. 1.] 


Appeal from a decision of Mr. 
Mullick, in Second Appeal No. 
1914, dated the 4th May 1916.° 

Messrs. S. Sinha, Parmeshwar Dayal and 
Babu Abani Bhusan Mukherji, for the Appel- 
lants. 


Messrs. Mahomed Mustafa Khan and Ray 
Guru Saran Prasad, for the Respondents. 


JUDGMENT. 


Justice 
2667 of 


CHAMIER, ©. J.—The question for decision 
in this appeal is, whether the appellants’ 
appeal to the lower Appellate Court was‘ 
within limitation. On September 27th; 1913, 
the respondents obtained a decree in the Court 
of a Munsif. Strangely enough, the decree 
of the Court was prepared and signed on the 
same day. The anuual vacation began on the 
following morning and the Court re-opened 
on November Ist. The appellants applied 
fora copy of the judgment on November 
8rd and for a copy of the decree on 
November 13th. Both copies were ready 
and were delivered on November 2ist. An 
appeal was filed by the appellants on Novem- 
ber 28th. The Subordinate Judge, to whom 


~ the 
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the appeal was transferred for disposal, dis- 
missed it on the ground that it had been 
filed beyond time, and that the appellants 
had failed to show sufficient cause within the 
meaning of section 5 of the Limitation Act 
fcr not preferring the appeal within time. 
The appellants filed a second appeal in this 
Court. A learned Judge of this Court dis- 
missed the appeal, holding that as the Suab- 
ordinate Judge had considered all the circum- 
stances of the case and had in the exercise of 
his dise1etion come to the conclusion that the 
appellants had not established sufficient cause 
within the meaning of section 9 of the Limi- 
tation Act, this Court could not interfere. It 
is now settled by a long string cf authorities 
that where a Court after considering all 
the cireumstances of the case has come to the 
conclusion that sufficient cause has or has 
not been established for not filing an appeal 
within time, the High Court in second appeal 
will not interfere. In my opinion, the 
learned Judge was right in following those 
authorities. 

But it is contended before us that the time 
during which the Court was closed should be 
treated as part of “the time requisite for 


. obtaining a copy of the decree” within the 


meaning of section 12 cf the Limitation 
Act. This point was not taken either 
before the Subordinate Judge or before 
the learned Judge of this Court, but I 
think that we ought to consider it. 
The appellants rely upon the decision of 
Madras High (Court in Samz.atha 
Ayyar v. Venkatasubba Ayyar (1). In that 
ease facts were practically the sameas in 
the present case, except that the appellant 
applied for a copy of the decree on the 
day on which the Court recpened after 
the vacation. It was held that the time 
during which the Court was closed was 
part of the time requisite for obtaining a 
copy of the judgment. The respondents rely 
upon the case of Tanjore Palace Estate v. 
Andi Ramiah Chetty (2), in which two other 
Judges of the same Court declined to hold 
that vacation was part of the time requisite 
for obtaining a copy of the judgment delivered 
five days after the Court closed for the vaca- 
tion, as the appellant had not applied „for a 


(1) 27 M. 21; 13 M. L. J. 300. 
(2) 11 Ind. Gas. 389; (1911) 2 M, W. N. 364, 
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< copy till 17 days after the re-opening of the 
Court. They referred to the case of Saminatha 
Ayyar v. Venkatasubba Ayyar (1) with ap- 
proval as I read the judgment, but distin- 
guished it from the case before them on the 
ground that the appellant had not applied 
for the copy till 17 days-:after the re-opening 
of the Court. They concluded their judg- 
‘ment with the observation that they could see 
no reason for excluding the period during 
which the Court was closed, except upon 
grounds which would entitle an appellant to 
demand the exclusion of every holiday 
which occurred during the period allowed 
for the presentation of his appeal. 


Different High Courts have laid down 
different general rules for determining the 
amount of time requisite for obtaining copies. 
For example, a Full Bench of the Calcutta 
High Court held in Bani Madhab Mitter v. 
Matungint Dassi (3) that the time which elapses 
between the delivery of the judgment and 
the signing of the decree is part of the time 
requisite for obtaining a copy of the decree, 
whether or not the ‘appellant applies for 
the copy before the decree is signed 
while a Fall Bench of the Allah- 
abad High Court held in Becht v. Ahsanullah 
Khan (4) that the time requisite for obtain- 
ing a copy does not begin till an application 
for thewopy is made. 


These and a few other desisions of ‘general 
application have settled the practice ou 
important points for the Provinces subject to 
those Courts and they suffice for the great 
majority of cases. But so far as I am aware, 
no High Court has attempted to lay 
down any hard and fast rule which shall 
determine exactly for all classes of cases 
the amount of time requisite for obtaining 
a copy. 

Subject to any general rules which 
may have been laid down, it appears to me 
that the question in each case is, what was 
in fact the time requisite for obtaining the 
copy? The decision in Saminathe Ayyar v. 
Venkatasubba Ayyar (1) rests avowedly on the 
special circumstances of the case. So also 
does thatin Khub Ohand v. Harmukh Rai (5). 


MEHDI HUSSAIN. 


(3) 13 0. 104 (F. BJ). 
_ (4) 12 A. 461(F, Ba; A. W.N. (1890) 149. 
“ (8) 12 Ind. Cas, 183; 34 A. 41; 8 A. L. J. 1095. 
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I, therefore, ask myself the question, what was 
the time requisite for obtaining the copy of 
the decree in this case? The day on which 
the judgment was pronounced and the decree 
signed in this case must admittedly be 
excluded. So far as] know, it is the universal 


' practice to exclude the day on which the case 


was decided forall purposes connected with. the 
calculation of limitation for an appeal. It 
is common ground that from September 28th 
to October 31st (both days included) the 
appellants ,could not bave applied for a 
copy either of the judgment or of the decree. 
That being so, it appears to me to follow that 
the whole of the time which elapsed from the 
delivery of the judgment to the re-opening 
of the Court on November Ist, 1913, was part 
of the time requisite for obtaining copies 
of the judgment and decree, and that 
this must be so whether the appellant applied 
for copies on the day on which the Court 
re-opened or on some later date. In fact. it 
appears to me that the date on which the 
application for copies. was made, has in this 
case no bearing on the question whether or 


| not’ the period of the vacation should be - 
* deducted. In this respest I am unable to 


accept the decision in Tanjore Palace Estate 
v. Andi Ramiah Chetty (%). It was suggested 
that the time reqnisite for obtaining a copy 
must be continuous. But the words of the sec- 
tion do not appear to lay down any such rule. 
In the United Provinces ib is-the practice 
to disallow the days which the applicant has 
wrongly allowed to elapse between the 
notification of the number of stamped 
sheets required and the deposit of “those 
sheets. The effect of this is to allow two 
different periods as time requisite for obtain- 
ing the copy. 


On the facts of this case 1 am of opinion 
that the period of the vacation was part of 
the time requisite for obtaining the necessary 
copies. I would, therefore, allow this appeal 
and setting aside the judgment of the learned 
Judge of this Court and that of the Subordi- 
nate Judge I would remand this “case to 
the Court of the Subordinate Judge to be 
disposed of according to law. 

I agree with the learned Judge of this 
Court in thinking that the decision of the 
Subordinate Judge with reference to section 
5 of the Limitation Act was clearly wrong. 

As obseryed above, the point on which 


$ 
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this appeal has been allowed was »ct taken 
before the Single Judge of this Court. 
In this connection I take this opportunity 
of pointing out that the conduct of a case 
before a Single Judge of this Court must 
not be regarded as a preliminary canter 
in which the parties and their legal 
advisers are not called upon to exert 
themselves. Ordinarily I would not allow 
a point to be taken in appeal under clause 
10 of the Letters Patent which had not 
been taken before the Single Judge. 
the present case I felt bound to allow a 
new point to. be taken in order to remedy 


what appeared to me to be a serious 
failure of justice. 
I would make the costs of the hearing 


before the Single Judge costs in the cause, 
but’ would leave the parties to pay their 
own costs of this appeal. 

SHARFUDDIN, J.—I agree. 


Appeal accepted. 
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MADRAS HIGH COURT. 
Crvit, Reviston Petition No. 137 or 1916, 
August 9, 1916. 
Present: —Mr. Justice Seshagiri Aiyar. 

: A, BHAGIRATHI NETHIARAMMA 
AND ANOTHER—Derenpants Nos, l ann 3— 
PETIT.ONERS 
tersus 
N. M. MEENAKSHI NETHIARAMMA AND 
ANOIHER— PLAINTIFH AND Derenpant, No. 2 — 

` RESPONDENTS., 

Civil Procedure Code (Act F of 1998), ss. 152, 153 
—Amendment of a decree afirmed in appeal, applicution 
for—Jurisdiction of Trial Court. 

Where a decree is confirmed by the Appellate 
Court, the decree liable to be amended is only that 
of the Appellate Court and not that of the Court of 
first instance. The Trial Court has, therefore, no 
jurisdiction to entertain an application for amend- 
ment of the decree of the Appellate Court. [p. 891, 

col. 2; p. 892, col. 1.] 

Visvanathan Chetti v. Ramanathan Chetti, 24 M. 
646, distinguished. 


Barhamdeo Singh v. Harmanoge Narain Singh, 23° 


Ind. Cas 419; 18 ©. W. N. 772; 20 O. L. J. 18; Krishna 
Upađya v. Ganapaye Upadye, 28 Ind. Cas. 588; Raja 
Ram Rao, T V. v. Arumugam Karuputti, 28 Ind. Cas. 
877; 17 M. L. T. 224, followed. 

Petition, under section 115 of Act V of 


1908, praying the High Cour} to revise 


n ig 


In, 


the order of the Court of the District 
Munsif of Palghat, in Mis. I. A. No. 3316 
of 1915, in Original Suit No. 286 of 1911 
(Appeal Suit No. 877 of 1919). 

Mr. P. Appu Nair, for the Petitioners. 

Mr. K. Kuttikrishna Menon, for the Re- 
spondents. 

JUDGMENT.—In this case, the District 
Munsif passed a decree in an original 
suit. Against that decree an appeal was 
preferred and the Appellate Court confirmed 
the decision of the District Munsif, After 
the confirmation of the decree, an application 
was made to the District Munsif to amend 
the decree. It is settled Jaw in this 
Presidency that where a decree is con- 
firmed by the Appellate Court, the decree 
liable to be amended is only that of the 
Appellate Court and not that of the Court 
of the first instance. The District Munsif 
had, therefore, no jurisdiction to entertain 
the application for amendment of the decree 
of the Appellate Court. 


Mr. Kuttikrishna Menon drew my atten- 
tion to a decision in Visvanathan Chetti v. 
Ramanathan Chetti (1), which says that 
after amendment the decree can be appealed 
against, and contended that the proper 
course which should have been adopted by 
the present petitioners was to have pre- 
ferred an appeal against the amended 
decree and that they should not be allowed 
to agitate the matter in a revision peti- 


tion. What was held in Vrisvanathan 
Chetti v. Ramanathan Chetti (1) was 
that the District Munsif was wrong 


in thinking that the decree was not in 
conformity with the judgment, that conse- 
quently he was in error and that an appeal 
lay to the District Judge against his order 
directing the amendment. In the present 
case, as the District Munsif had no jurisdic- 
tion to entertain the application, his amend- 
ment cannot add to or vary the decree, 
Therefore, there is no decree to appeal 
from. In the decisions in RBarhamdeo Singh 
v. Harmanoge Narain Singh (2), Krishna 
Upadya v. Ganapaye Upadye (3) and Raja Ram 
Rao, T. V. v. Arumugam Karwputti (4) it was 


(1) 24 M. 648. 4; 
(2) 23 Ind. Cas, 419; 18 C. W. NT72; 20 0, L. J. 
18, 
(3) 28 Ind. Cas. 586. 
(4) 28 Ind. Cas. 377; 17 M, L, T, 224, 
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held that where thereisan appeal pending, whe- 
ther it be to the Privy Council or to the High 
Court, the jurisdiction of the lower Court 
to amend the decree during the pendency 
of that appeal is not taken away: but 
once the decision is passed by the Appel- 
late Vourt, the only Court competent to 
amend the decree is the Appellate Court 
which passed it,and not the Court against 
whose decree the appeal was preferred. 

I hold that the District Munsif had no 
jurisdiction to amend the decree. I must 
set aside his order and allow the petition. I 
make no order as to costs. 

Petition allowed. 
V. R. P. 


PUNJAB CHIEF COURT. 

Seconp Civit Arrear No. 3133 or 1915. 
February 23, 1916. 
Present:—Sir Donald Johnstone, KT., 
Chief Judge. -` 
JOWALA SINGH—- DEFENDANT- APPELLANT 
VETSUS 
LAKHA SINGH AND OTHERS— PLAINTIFFS— 
RESPONDENTS. 

Punjab Courts Act (III of 1914), s. 41—Appeal, 
second—Misreading of evidence — Money paid validly 
to prior mortgagee in eacess of sum mentioned im sale- 

` deed—Legal necessity. 

Misreading of evidence is a sufficient ground for 
the Chief Court’s interference on second appeal. 

A sum of money paid by the vendee to a prior 
mortgagee, due on the footing of the mortgage butin 
excess of the sum mentioned | in the :sale-deed, is a 
payment for valid necessity and should be allowed 
against the collaterals of the vendor. 5 

Second appeal from the decree of the Dis- 
trict Judge, Lahore, dated the 7th May 1915. 

Mr. Mehr Chand, for the Appellant. 

Mr. Duni Chand, for the Respondents. 


JUDGMERT.— Badhawa Singh, childless 
proprietor, who died three and-a-half years 
before suit had more than a year earlier sold 
ancestral land for Rs. 2,000. His reversioners 
sue for possession on the usual grounds. The 
first Court held that, out of the consideration 
recorded fn the sale-deed, namely, Rs. 1,200 
to be paid by vendee to previous mort- 
gagees, lis. 600 cash paid to vendor in village 

“and Rs. 200 paid before Snb-Registrar, only 
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Rs. 1,2009 admitted by plaintiffs, could be 
said to be for “necessity.” The passing of 
the Rs. 600 item was entirely disbelieved, and 
“necessity” for the Rs. 200 item was denied 
because vendor was a bad character. | At the 
same time the first Court seems to admit 
that vendee really paid Rs. 1,566 and not 
Rs. 1,200 to the previous mortgagees. It, 
however, refused to allow more than Rs. 1,200, 
and so gave a decree for possession of: the 
land on payment of one-third of Rs. 1,200, 
one-third being declared plaintiffs’ share. 

Vendee appealed. The lower Appellate 
Court doubted whether the extra Rs. 366 ever. 
passed to previous mortgagees, the doubt 
being the result of two misreadings of the 
evidence on the record; the Court took it that 
on the footing of the mortgage only Rs. 1,200 
and not Rs. 1,566 was due,.secondly, that 
Jowala Singh, vendee, had practically admit- 
ted in his statement on solemn affirmation 
that he had paid only Rs. 1,200 accounting 
for the rest of the Rs. 2,000 without bringing 
in the extra Rs. 366 aforesaid. ‘Now in the 
mortgage-deed the condition was that on 
Rs. 400 no interest should be charged, but on 
the remaining Rs. 100 interest at 24 per 
cent. per annum should be paid. At this rate 
the interest due at time of sale would be some 
Rs. 360, so that the lower Appellate 
Court was wrong in supposing that there was 
no oceasion to pay more than Rs. 1,200. 
Again, Jowala Singh in his statement afore- 
said was not stating all that he had paid, he 
was merely stating how the Rs. 2,000 was 
made up. His case is that he paid the extra 
Rs. 366 in addition out of his own pocket to 
pacify the previous mortgagees. 

In my opinion this sort of misreading of 
evidence affords sufficient reason for this 
Court to interfere on second appeal. 1, there- 
fore, accept this appeal and modify the decree 
by adding Rs. 122 (one-third of Rs. 366) to 
the amount plaintiffs must pay to defendant- 
vendee before they can recover possession. 

Parties to bear their own costs here and in 
lower Appellate Court, 

Appeal accepted, 
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. RAJAH OF KARVETNAGAR V. ECHAMPADI SARVANA PILLAI. 


MADRAS HIGH COURT. 
Civit AppgaL No. 167 op 19016 
February 14, 1916. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Phillips. 
SREEMAN MAHA MANDALESWARA 
KATARI SALAWA MAHARAJA 
OOMADA RAJAH MAHARAJA RAJ 
BOMMARAJU BAHADUR DEVA 
MAHARAJULINGARU RAJAH or 
KARVETNAGAR AND OTHERS—PLAINTIEFS 
AND LEGAL REPRESENTATIVES — APPELLANTS 
VETEUS á 
ECHAMPADI SARAVANA PILLAI AND 
OTHERS-——DEFENDENTS Nos. 1 TO 6 AND LEGAL 
REPRESENTATIVES OF TAE DECEASED 


DEFENDENTS Nos. 1, 4,3 and 5—Ruesponpents 
Transfer of Property Act (IF of 1882), s. 41— 
Benamidar—Real owner permitting another to hold 
himself out as owner of cstate—Morigage by latter— 
Doctrine of bona fide purchaser for value, applicability 
of—Notice, direct or constructive—Burden of proof. 

lt is a principle of natural cquity that where ono 
man allows another to hold himself out as the 
owner of an estate and a third person purchases it 
for value from the apparent owner, in the belief that 
he is the real owner, the man who so allows the 
other to hold himself out, shall not be permitted to 
recover upon his secret title, unless he can overthrow 
that of the purchaser by showing either that he 
had direct notice or something which amounts to 
constructive notice of the real title, or that there 
existed circumstances which ought to have put 
him upon an enquiry which, if prosecuted, would 
have led toa discovery of it. [p. 898, col. 1.] 

Mahomed Mozuffer Hossein v. Kishori Mohun Roy, 
290. 909; 22 I. A. 129; 5 M. L. J. 101;6 Sar. P.C. J. 
583; Bhugwan Doss v. Upooch Singh, 10 W. R. 185, 
followed. 

Varden Seth Sam v. Imekpathy Royjee Lallah, 
9M. I. A. 303; Marsh 461; 1 Suth. P. C. J. 480; 1 Sar. 
P. O. J. 857; 19 E. R. 756, Akshoy Kumar Banerjee v. 
Corporation of Calcutta, 27 Ind. Cas. 261; 42 0. 625; 
190. W.N. 87; 21 0. L. J. 197; Mulji Jetha & Co, 
v. Macleod, 5 Bom. L. R. 991; TLiruwrenkatachariar v. 
Fenkatachariar, 28 Ind. Cas. 621; 26 M. L.J. 216; 
Himatlal Motilal v, Vasudeo Ganesh Mhashar, 16 Jud. 
Cas. 680; 36 B. 446; 14 Bom. L. R. 684; Lalubhat 
Surchand v, Bai Amrit, 2 B. 299; Attorney-General v. 
Biphosphated Guano Co, 11 Ch. D. 827; 49 L.J. 
Ch. 68; 40 L. T. 201; 27 W. R 621; Wilkes v. Spooner, 
(1911) 2 K. B. 473; 80 L.J.K.B. 1107; 104 L. 
T.:91!; 558. J. 479; 27 T. L.R. 426; Ramcoomar 
Koondoo v. McQueen, 11 B. L. R. 46 (P. CO); 18 W. R. 
166; I. A. Sup. Vol. 40; 3 Sar. P. C. J. 160, referred to. 

Where, therefore, 4 conveys property to B, coupled 
with an sgreoment that the latter should re-convey 
the same to the former on the happening ofa certain 
event, but Bis permitted to remain in possessiou of 
the property and on tho faith of that possession 
third persons obtain mortgages from Bani set up 
title as bona fide mortgagees for value: the onus 
is upon A toshow that the mortgagees from B 
had notice; of ’s Ltitl when they obtained their 


mortgages from B. [p. 897, col. 2; p. 9S, col. 1.] 
The proposition that the defence of bona fide pur- 
chaser for value isa single defence and cannot be 
split up, has in its general aspect reference to the 
form of pleadings and cannot be treated as decisive 
of the question of onus in all cases in which such 
a defence is pleaded. |p. 898, col. 2; p. 899, col. 1.] 
Akshoy Kumar Banerjee v. Corporation of Calcutta, 
27 Ind. Cas. 261; 42 C. 625; 19 C. W, N. 387; 21 C. L. 
J. 177; Attorney-General v. Biphosphated Guano 
Co., 11 Ch. D. 827; 49 L. J. Ch. 68; 40 L. T. 201; 27 W. 
R. 621; Wilkes v. Spooner, (1911) 2 K. B. 473; 80 L. J. 
K. B. 1107; 104 L. T. 911; 55 8. J. 479; 27 T. L. R. 426; 
Lalubhai Surchand v. Bai Amrit, 2 B. 299, referred to, 


‘Appeal against the decree of the Court 
of the Subordinute Judge, North Arcot, in 
Original Suit No. 25 of 1900. 

Mr. L. A. Venkataraghava diyar for Mr, D. 
A. Govindaraghava Aryar, for the Appellants. 

Messrs. 7. V. Ananthakrishna Aiyar and 
S. Ramaswamt Acyar, for the Respondents. 

This appeal coming on for hearing on 
the 3rd and 4th December 1903 and having 
stood over for consideration till the 15th 
December 1903, the Court (Sir Subramania 
Aiyar, Officiating, C. J., Benson and Bhash- 
yam Ayyangar, JJ.) delivered the following 

JUDGMENT.—This is a suit on behalf 
of the present Rajah of Karvetnagar who, 
on his own application made under Madras 
Act IV of 1899, was constituted a ward of 
the Court of Wards and the suit is in 
effect to recover possession from the defend- 
ants of the four villages described in the 
plaint, on payment, if necessary, of such 
sum, if any, as may be found due and for the 
execution of a conveyance in his favour by 
the lst defendant. Various defences were 
raised to the suit and the Subordinate 
Jadge, after framing 19 issues, confined 
the trial to the 8th, 9th, and 17th issues, 
and with reference to his findings thereon 
dismissed the suit with costs. This appeal 
has been preferred on the ground that 
his findings ou those issues are contrary to 
Jaw and have been based on a miscon- 
truction of Exhibit B. We agree with the 
Subordinate Judge that the legal relation 
between the plaintiff and the Ist defendant 
in regard to the plaint villages is settled 
and determined by Exhibit B, dated the 25th 
Angust 1888, and that it is unnecessary to go 
further back and consider the dealiigs bet- 
ween the parties, prior to that date, in respect 
of these villages—which were brought to 
sale in March and April lot3 in exeention 
of the decree in Original Suit No. 5 of 
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1879, which was passed against the plaint- 
iff and his deceased father, the then Rajah 
of Karvetnagar, and were purchased by or 
in the name of the lst defendant herein. 
It is clear from paragraphs Nos. 11, 12, 13, 
19 and 20 of the plaint that the plaintiif 
does not—and rightly so—repudiate the 
agreement of Exhibit B as not binding 
upon him; and the 2nd defendant in this 
suit, who alone originally impeached its 
validity on the score of absence of considera- 
tion, subsequently withdrew this contention 
at the trial of the suit. In our opinion, 
both the plaintiff and the Ist defendant 
are bound by that agreement. The Sub- 
ordinate Judge held that, according to the 
terms of Exhibit B, it was settled that 
the Ist defendant was the owner of the 
villages—meaning apparently both beneficial 
and legal owner—and that he was to sell 
the same to the plaintiff for a considera- 
tion of Rs. 99,568-15-6 after getting a 
reconveyance thereof from T. S. Krishnama 
Chari, the defendant in Original Suit No. 
71 of 1887 on the file of the High Court, 
to whom the villages had been either mort- 
gaged by way of conditional sale or sold 
with a condition for ve-purchase. We are 
of opinion that this view of the Subordinate 
Judge proceeds on a misconstruction of the 
document. The agreement clearly proceeds 
on the footing that the plaintiff was the 
beneficial owner of the villages, the Ist 
defendant being only the legal owner, and 
that, in the matter of pecuniary obligations 
incurred by the Ist defendant in connection 
with the purchase of the villages and in 
the matter of other money dealings between 
him and the plaintiff, there was found due 
from the plaintiff to the defendant a sum 
of Rs. 99,568-15-6.0n settlement of accounts. 
This agreement was executed during the 
pendency of the aforesaid Original Suit 
No. 71 of 1887, after a written state- 
ment had been tiled by the 2nd de- 
fendant therein, one Narayana Ayyangar, 
who jointly with the present Ist defend- 
ant—the plaintiff therein—had executed 
the mortgage by way of conditional sale 
in favour of T. S. Krishnamachari, the 
lst defendant therein, the principal contention 
raised in that written statement being that 
the, purchase of the village by the present 
lst defendant was ont of funds belonging 


to the Rajah of Karvetnagar and that the 
veconvéyance by Krishnamachari ought to 
be in favour of the Rajab and not to the 
lst defendant, The agreement provides 
that the Rajah should cause Narayana 
Ayyangar to withdraw his objections, that 
immediately after a decree for reccnveyance 
is passed in favour of the lst defendant 
he should sell to the Rajah the plaint 
villages for the sum of Rs. 99,568-15-6 
and give possession thereof, that when the 
Rajah finds it convenient to pay the said 
amount in one lamp, he should do so with in- 
terest at 1 per cent. per mensem on Rs. 40,000 
out of the said araount and half a rupee 
per cent. per mensem on the remainder 
of Rs. 99,568-15-6 and that till such payment 
the Rajah should give as security for the 
said principal and interest a mortgage 
with possession of the plaint villages or 
of the other villages which the 2nd 
defendant may accept—both the sale-deed 
by the lst defendant and the deed of 
mortgage by the Rajah in favour of the 
lst defendant to be executed and 
registered on the same day. The learned 
Pleader for the respondents lays particular 
stress upon the expression that the Ist 
defendant is to sell to the Rajah the plaint 
villages for the sum of Rs. 99,568-15-6 
and urges that this shows that the Ist 


defendant was both the legal and beneficial 


owner of the villages and that the sum 
of Rs. 99,568-15-6 was the price which as 
vendor be was to get for, selling the vil- 
lages to the plaintiff. This argument would 
no doubt carry weight if thé said amount 
was really the price. Admittedly, a con- 
siderable portion of it was debt due by 
the Rajah to the defendant on money 
dealings between them unconnected with 
the villages and this, therefore, cannot cer- 
tainly form a portion of the price, inasmuch 
as the Rajah only undertakes to pay what 
he already owed to the defendant. Even 
the remainder (of the Rs. 99,568-15-6) 
cannot be really viewed as price for the 
sale of the villages, for that: amount too 
was found due by the Rajah to the Ist de- 
fendant in respect of the pecuniary obligations 
which he had incurred for the benefit of 
the Rajah in connection with the purchase 
of the villages, That the amount of 
Rs, 99,568-15-6 is made up of these two items 
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appears not only from the recitals in Ex- 
hibit B but also from Exhibit eD, the 
settlement of accounts giving the particulars 
of the said amount. Taking Exhibit D 
along with the evidence of the plaintiff’s 
Ist witness—the only witness examined in 
the case—it is clear that the receipts derived 
from the villages for the 4 years commenc- 
ing from 1888—when the villages were 
purchased in Court auction-sale—were 
credited in the accounts to the Rajah and 
deducted as payments made towards the 
amount due by him to the lst defendant. 
This conclusively shows that the agreement 
(Exhibit B) proceeded on the footing that the 
Rajah was the beneficial owner of the villages 
and the Istdefendant held the same for his 
benefit. 

The respondents’ Pleader also relies upon 
the recitals made in Hxhibit B that the 
villages were purchased in Court auction-sale 
by the Ist defendant, that he, in conjunction 
with Narayana Ayyangar, executed a deed of 
conditional sale in favour of Krishnamachari, 
and that, according to the terms of the said 
conditional sale, he repaid the amount of the 
conditional sale to Krishnamachari ; but such 
recitals are not inconsistent with the purchase 
having been made for the benefit of the Rajah 
or with the other transaction also having been 
entered into on his behalf, in connection with 
such purchase. The reason why it was 
not expressly stated in Exhibit B that 
the purchase was made for the benefit of 
the Rajah and the deed of conditional 
sale also executed on his behalf, may be 
that such recital might prejudice the suit, 
Original Suit No. 71 of 1887 (in the 
High Court), instituted by the lst defend- 
ant in his dwn name, for the purpose of 
obtaining a reconveyance from Krishnama- 
chari. The object of agreement B was that 
the objection raised (in Original Suit No. 71 of 
1887) by Narayana Ayyangar should be with- 
drawn and that, instead of the suit being 
dismissed, a decree might be obtained by 
the Ist defendant for a reconveyance to 
him by Krishnamachari, so thatthe former 
might be in a position to transfer the villages 
to the Rajah and execute the necessary 
conveyance. Though the 1st defendant in 
his written statement pleads that he pur- 
chased the villages on -his own account 
and with his own money and borrowed 
Rs. 52,750 on his own account (from Krishna- 


machari) for purchasing the villages yet 
he admits that the deed of conditional sale 
which he in conjunction with Narayana 
Ayyangar executed in favour of Krishnama- 
chari, included not only the said Rs. 52,750, . 
but also a further sum of Rs. 21,495 which 
was due by the Rajah to Krishnamachari and 
that Krishnamachari was to  re-convey 
the villages on payment not only of the 
above two sums, but also of a further sum 
of Rs. 5,000 due by the Rajah to him, 
He further admits that a deed of indemnity 
was also executed in favour of 
Krishnamachari by himself, Narayana 
Ayyangar, the plaintiff and his father the 
late Rajah. As regards the re-payment 
(by tbe lst defendant) of the amount due to 
Krishnamachari under the deed of conditional 
sale, the defendant in order to enable him 
to do so borrowed a lakh of rupees, on the 
1th April 1884, from the Mahant of Tiru- 
pati on a mortgage of the plaint villages 
and other properties belongiug to him. The 
defendant, however, admits in paragraph 10 
of his written statement that in December 
1884, the said debt of one lakh of rupees 
due by him to the Mahant was discharged, so 
far as he was concerned, by the Rajah, includ- 
ing the, same in a mortgage-bond for 14 
lakhs of rupees executed by him in favour 
of the Mahant. These and other deajings 
between the Rajah and the Ist defendant 
were adjusted and the agreement (Exhibit 
B) was entered into on the 25th August 
1888. This document also provides that the 
Ist defendant should not be under liability 
to satisfy the decree in Suit No. 320 of 1x80 
(on the file of the High Court) obtained by 
Krishnamachari, not only against the Rajah 
but also against him and that the Rajah 
should arrange to satisfy that decree himself, 
From the nature of these transactions and 
the context in Hxhibit B it is clear that 
the word ‘sale’ therein is used simply in 
the sense of a conveyance from the legal 
owner to the beneficiary or to any other 
person nominated by him. 

The respondents’ Pleader further urges 
that as the agreement is silent as to the in- 
come of the villages prior to the contemplated 
conveyance (by the Ist defendant) to the 
Rajah, the agreement should be constfued 
merely as an agreement for sale. This ig 
quite inconsistent with the income of the 
villages prior to the agreement having been 
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dealt with as belonging to the Rajah and 
credited to him in the account Exhibit D. 
It was evidently expected that there would 
be no delay in obtaining a decree for re-con- 
veyance from Krishnamachari (in the 
High Court suit) and in the villages being 
conveyed and transferred by the lst defend- 
ant to the Rajah and no express provision 
was, therefore, made as to the future income 
of the villages; but the death of Narayana 
Ayyangar’ subsequent to the agreement and 
the necessity of bringing his legal representa- 
tive on the record caused a delay of about 
a year in obtaining the decree. The sum 
of Rs. 99,568-15-6 was on a settlement of 
accounts found due to the lst defendant 
on the 25th August 168%8, and the interest 
provided in the document evidently runs 
from that date; there is nothing in 
the document to support the contention of 
the respondents’ Pleader that interest should 
be reckoned only from the date of tbe convey- 
ance (to be executed by the lst defendant in 
favour of the Rajah), on which date the 
Rajah was also to execute a mortgage-aeed 
for the said amount in favour of the Ist 
defendant, If, as held by the Subordinate 
Judge, Exhibit B were a contract for sale, 
the suit would essentially be one for the 
specific performance of a contract’ and in 
that case it would be clearly barred under 
Artfele 112 of the .Limitation Act. But in 
the view which we take of Exhibit B the 
suit is really one for the possession of im- 
moveable property by a beneficial owner 
thereof against the legal owner, on payment, 
if necessary, of such sum, if any, as may be 
found due; and the execution of a conveyance 
by the lst defendant to the plaintiff is not 
essential and is unnecessary if he gets a 
decree for recovery of the villages as bene- 
ficial owner. The plaintiff should be charged 
with interest at the rate provided in that 
document or such other rate as may have 
been agreed upon between the parties on 
the same day as Exhibit B was executed 
(as alleged before us by the Advocate- 
General), provided such agreement is valid 
‘and subsisting from the date thereof, in 
addition to the principal sum of Rs. 99,568- 
15-6, and the defendant should be charged 
with the income derived from the villages 
from the same date. Having regard, however, 
to the provisions of the Transfer of Property 


© >. 
Act, effect cannot be given to Exhibit B itself 
as creating a mortgage of the villages in 
favour of the defendants from the date 
when a re-conveyance was executed by the 
High Court (i. e. the 7th February 1890) 
and ‘defendants Nos. 2 to 6 cannot, therefore, 
be regarded technically as sub-mortgagees. If 
they became mortgagees under the lst defend- 
ant without notice, express or constructive, 
of Exhibit B and in the bona fide belief 
that the Ist defendant was the owner, they 
would be entitled to be paid the full amount 
due to them under their respective mortgages 
before the villages could be recovered by 
the plaintiff from them. If, however, it is 
not proved that they are such tona fide mort- 
gagees for value they should, for the purposes 
of this suit, be treated merely as sub-mort- 
gagees under the lst defendant on the footing 
that the Ist defendant was a uenfructuary 
mortgagee for the sum of Rs. 99,568-15-6, 
with interest as provided in Exhibit B. In 
taking an account of the income of the vil- 
lages on either footing the mortgagees- 
defeudanis should be respectively charged 
with the income derived from them during 
the time they have respectively been in 
rossession. As regards the covenant (in 
Exhibit B) that the plaintiff himself should 
arrange for the satisfaction of the decree in 
Civil Suit No. 320 of 1880 (on the file of 
the High Court), it is admitted that it is 
still outstanding. against both the plaintiff 
and the Ist defendant. Under the provisions 
of (Mad.) Act IV of 1899, its execution, so 
far as the plaintiff is concerned, must have 
been transferred to the Collector, the decree- 
holder, however, being apparently at liberty 
to execute the decree against the Ist defend- 
ant only by process of Civil Coart. If the 
decree-holder does thus execute it and the 
defendant obtains a decree for damages 
against the plaintiff for breach of the covenant, 
such decree will, under the provisions of the 
Act (IV of 1899), have to be transferred to 
the Collector for execution; and under the 
rules framed under the Act the execntion 
of that decree may be postponed for an 
indefinite ‘time. Under such circumstances 
the plaintiff should, before recovering posses- 
sion of the villages, satisfy the decree in 
Civil Suit No. 320 of 1850, or arrange with 
the decree-holder therein to enter up satis- 
faction of the decree, so far at any rate as 
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. e 
the Ist defendant is concerned, within a time 
to be fixed by the appellate decree herain. 

Before disposing of this appeal fnally we 
must call. upon the District Judge to try the 
following issues with reféranee to the fore- 
going observations and submit his findings 
thereon within three months from this date. 
Both parties will ba at libarty to adduce 
evidence on these issues; ten days will be 
allowed for filing objections to the findings. 

(0) What are the amounts, if any, still 
due to the defendants Nos. 2 to 6 on their res- 


pective simple or usufractuary mortgages? . 


(ii) Whether all or any of the defendants 
Nos, 2 to 6 are bona fide mortgagees for value 
without notice (vide definition in segtion 3 
of the Transfer of Property Act) of the 
plaintiff’s title? 

(úi) What sums, if any, are payable by the 
plaintiff to defendants Nos. 1 to 6 respective- 
ly before recovering possession of the plaint 
villages? 


[In compliance with the order for findings 


contained in the above judgment, the District 
Judge of North Arcot specified on the first 
revised issue the amounts due to each of 
the defendants on the report of a Commis- 
sioner, who was appointed for the purpose. 
On issue 2, defendants Nos. 2 and 3 were 
found not to be bona fide mortgagees without 
notice and defendants Nos. 4 to 6 found to be 
bonafide mortgees without notice, Onthethird 
issue the Judge found that plaintiff was 
liable to pay the lst defendant alone 
Rs. 104,975-6-11.] 


This appeal coming on for final hearing after 
the return of the finding of the lower Courton 
the issues referred to it for trial on the 
7th Febraary 1916 the Coart dslivarad the 
following 


JUDGMENT.—In this suit (No. 25 of 
1900), which was instituted by the Rajah 
of Karvetnagar for the recovery of 4 villages, 
Kolathur, Melapudi, ` Kelapudi and Pem- 
manallur, Sir Subramania Aiyar, Benson and 
Bashyam Ayyangar, JJ., for the purpose of 
disposing of the appeal preferred to the High 
Court from the decree of the Subordinate 
Judge of North Arcot, directed the lower 
Court on the 15th Dacember 1903 to 
determine the following issues:— 

1, What are the amounts, if any, still 
due to the defendants Nos. 2 to 6 on 


57 


their respective simple or usufructuary mort- 
gages P 

2. Whether all or any of the defendants 
Nos. 2 to 6 are bina file mortgigees for 
value without notice (vide definition in 
section 3 of the ‘Transfer of Property 
Act) of the plaintiff’s title ? and 

3. What sums, if any, are payable by 
the plaintiff to defendants Nos, 1 to 6 
respectively before recovering possession of 
the plaint villages ? 

The results of the enquiry were submitted 
in due course, but as the findings caleulated 


the sums due by the plaintiff to the 
defendants and by the Ist defendant to 
defendants Nos. 2 to 6 only up to the 
6th July 1903, the High Court before 


dealing with the objections to the finding 
directed the lower Court on 21st Navem- 
ber 1911 to aseertain what would be 
due till the Sth July 1912 and also ordered 
that a Receiver may be appninted for the 
property from that date. We have now 
before us the revised findings -and shall 
proceed to deal with the objections to then. 
There are six defendants in this suit; 
the 6th defendant did not appear before 
us. He has a mortgige subsequent to 
that of the 4th defendant. The Ist 
defendant was an offizer of the Karvetnagar 
Rij and all the four villages stand in his 
name, but ib -has been held by this Court 
that he is only the legal owner *of the 
property, the plaintiff baing the banetisial 
owner. Ib has also baen held that before 
the plaintiff could recover the villagas he 
was bound to pay ths lət defendant the 
principal sum of R3. 99,563-15 6 with such 
interest thereon as might bə found due 
to him, while on the other hand tha Ist 
defendant was liable for the income derived 
from the villagas from the date of Exhibit 
B, that is, 25th Augast 1883. Dafendants 
Nos. 2 to 6 hold mortgages on these villages 
executed -in their favour by the Ist 
defendant and it has been raled that if 
they became mortgagees under the Ist 
defendant without notica of Exhibit B, 
exoras3s or constractive, and in the bona 
fide beliaf that the Ist defenlant was the 
owner, they would ba entitled to be paid 
the full amount due to them uncer their 
respective mortgages bafore the, plaintiff 
could rasover the villages. TE they were 
not such bona fide mortgagees for value, 
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they - should be treated merely as sub- In the present case the lst defendant 


mortgagees under the lst defendant on the 
footing that he was a usufructuary mort- 
gagee for the amount due to him. 

The first contention raised before us on 
behalf of the appellant is that the onus 
lay on the defendants Nos. 2 to 6 to show 
that when they obtained their respective 
mortgages they had no notice of Exhibit 
B and-that they were bona fide mortgagees 
for value. The District Judge failed to 
determine for himself this question as he 
should have done. He has submitted his 
finding in an alternative form; 
burden of proof lay on the defendants, 
they had failed to discharge that burden; 
if the onus was on the plaintiff, he found 
it proved by the evidence that the defend- 
ants Nos. 2 and 3 were not bona fide mortgagees 


without notice but that the defendants Nos. 4, 


5 and 6 were bona fide mortgagees without 
notice. 

A tiumber of decisions have been cited 
to us, but we think that the proper 
principle governing the present case is 
that which has been applied to purchasers 
from benamidars. That principle bas been 
most clearly laid down in Ramcoomar Koondvo 
v. MeQueen (1) by their Lordships of the Privy 
Council. They say: “It is a principle of 
natural equity, which must be universally ap- 
plicable, that where one man allows another 
. to’ hold*himself out as the owner of an estate, 
and a third person purchases it, for value 
from the apparent owner in the belief 
that he is the real owner, the man who 
so allows the other to hold himself ont 
shall not be permitted to recover upon 
his secret title, unless he can overthrow 
that of the purchaser by showing, either 
that he had direct notice, or something which 
amounts to constructive notice, of the real 
title or that there existed circumstances 
which ought to have put him upon an 
enquiry that, if prosecuted, would have led 
to a discovery of it.” The rule was 
re-affirmed in Mahomed Mozuffer Hossein v. 
Kishori Mohun Roy (2). See also Bhugwan 
Doss v. Upooch Singh (3). 


(1) 11 B. L. R. 46 (P.O); 18 W. R. 166; 1 A. 
Sup. Vol. 40; 3 Sar. P. O. J. 160. 
@ 220. 909; 221. A. 129; 5 M. L. J. 101; 6 Sar. P. 
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if the. 


no doubt was more than a mere benamidar, 
he hada lien on the property for large 
payments made by him. But all the 
same the plaintiff or his predecessors-in. 
title allowed him to appear before the 
world in the character of owner, and that 
is the essential fact which brings into 
play the principles of natural equity ex- 
pounded by the Judicial Committee. The 
fact that he has an interest of his “own, 
in the property is no intimation to a 
purchaser of the right of the real owner. 
The other decisions brought tc our notice 
referred to cases of a different nature. In 
Varden Seth Sam v. Luckpathy Royjee Lallah 
(4) what was set up against the purchaser 
was @ prior equitable charge by deposit. 
of title-deeds; in Akshoy Kumar Banerjee 
v. Corporation of Calcutta (5) it was a 
statutory charge and in Muljt Jetha § 
Co., v. Macleod (6) the contest was 
between the cestui que trust of certain 
joint stock shares and the purchasers 
and pledgees deriving their title from the 
holder in” whose hand the shares were 
impressed with the trust. In another class 
of cases to which reference has been made, 
viz, Thirurenkatacharia? v. Venkatachariar 
(7), Himnilal Motilal vy. Vasudeo Ganesh 
Mhashar (8) and Lalubhat Surchand v. Bai 
Amrit (9), the competition lay between a 
person to whom the owner had agreed to 
sell certain properties and a person to 
whom he actually sold the properties 
subsequently. It is not necessary for. us 
to discuss these cases in detail. But we 
must point out that the proposition 
enunciated in Attorney-General v. Biphosphated 
Guano COo., (10) and Wilkes v. Spooner 
(11) and relied on in Akshoy Kumar Banerjee 
v. Corporation of Calcutta (5) that the 
defence of a bona fide purchaser for value 


(4) 9 M. I. A. 303; Marsh 461; 1 Suth. P. C. J, 480; 


1 Sar. P. C. J. 857; 19 E. R. 756. 

(5) 27 Ind. Cas. 261; 42 C. 625; 19 0. W. N. 37; 21 
0. L.J. 377. 7 

(6) 5 Bom. L. B 991.” 

(7) 23 ind. Cas. 621; 26 M, L. J. 218. 

(8; 16 Ind. Cas. 650; 36 B. 446; 14 Bom. L. R, 
634. 

(9) 2 B. 299, 

(i0) 11 Ch. D. 827; 49 A J, Oh. 68; 40 L. T. 20); 
27 W. R. 821. 

(11) (1911) 2 K. B. 473; 80 L. J. K. B. 1107; 104 
L. T. 911; 56 8, J. 479; 27 T, L. R. 726, . 
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without notice is a single defence and 


cannot be split up has, in its general 
aspect, reference more to the form of pleadings, 
as clearly stated by West, J., in Lalubhat 
Surchand v, Bai Amrit (9), and cannot be 
treated as decisive of the question of onus 
in all cases in which such a defence is 
pleaded. If the latter were the case as 
we are asked to infer from the judgment 
in Akshoy Kumar Banerjee v. Oorporation 
of Calcutta (5), then the ruling in the 
benami cases, Ramcoomar Koondoo v. 
MeQueen (1), Mahomed Mozuffer Hossein v. 
Kishori Roy (2), Bhugwan Doss v. Upeoch 
Singh (3), would not be gocd law, as it, 
undoubtedly is. We hold that in this 
case it is for the plaintiff to show that 
the defendants Nos, 2 to 6, when they 
obtained their mortgages from the Ist 
defendant, had notice of the plaintiffs title. 

[Their Lordships then discussed the evi- 
dence and allowed the appeal in part. | 

Appeal partly allowed; Decree modified. 

VRP. 


PUNJAB CHIEF COURT. 
First Crvin Arrear No, 2541 or 1915. 
May 5, 1916. 

Present: —Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 
NARINJAN DASS AND ANOTHER— 
DerenpAnts—APPELLANTS 
versus 
DEVI DASS—Puaintive——Respon DENT. 

Will, modification of, by subsequent testamentary 
declaration— Constr uction— Codicil—Pleadings—Nun- 
eupative Will— Strictness of proof. 

A person who sets up a nuncupative Will is bound 
to strictness of pleading, and must allege, as well as 
prove, with the utmost precision, the words on 
which he relios, with every circumstance of time 
and place. [p. 901, col. 2.] 

Baboo Beer: Pertab Sahee v. Maharajah Rajender 
Pertab Sahee, 12M I. A.1 at p. 28; 20 E, B. 241; 9 W, 
R. 15 (P. C.); 2 Suth, P. C. J. 114; 2 Sar. P, C. J. 848, 
referred to. 

A porson who seeks to establish a modification of 
the provisions of a Will by a subsequent testamentary 
declaration, must prove an actual intention to revoke 
the olauses which he seeks to avoid and if the testator’s 
expressions are declaratory only of afuture design, 
they will not be sufficient. [p. 900, col, 1.] 


Whore a Will contains a clear and unambiguous 
disposition of property, real or personal, it cannot be 
revoked by æ codicil, except by the use of words 
equally clear apd distinct. Fp 900, col. 2.} 

Kellettv. Kellett 3 H, L. 160 at 167, referred 
to. > 


899. 


r 


CASES. 


First appeal from the decree of the Sub- 
ordinate Judge, Ist class, Lahore, dated the 
21st June 1915. 

Mr. Kirkpatrick and Diwan Mehr 
for the Appellants. . 

The Hon’ble Mr. Mohammad Shaft, K. B, 
and Mr. Brij Lall, for the Respondent. 


JUDGMENT,— Rai Bahadur Gopal lass, 
the father of the plaintiff Rai Sahib 
Devi Dass and the grandfather of the de- 
fendants Lala Narinjan Dass and Lala 
Narsingh Dass, was the owner of the house, 
which is the subject-matter of the litiga- 
tion between the parties. By a Will, exe- 
cuted in January, 1912, he devised the 
house to Lala Devi Dass subject to the 
following conditions: — 


“(a) Till my or my wife’s death (which- 
ever takes place afterwards) this big haveld 
shall be occupied by both my grandsons, 
Narinjan Dass and Narsingh Dass, sons of 
Lela Narain Dass, deceased, and nobody can 
oust them therefrom. During this time 
they shall occupy the entire portions of the 
haveli with stable which are in my posses- 
sion. Devi Dass shall only remain in posses- 
sion of the large room which is on the 
second storey towards the bazar and which 
I have given him for dwelling purposes. 


“(6) After my or my wife’s death (which- 
ever takes place afterwards) the big haveli 
with stable shall be possessed by both my 
grandsons Narinjan Dass and Narsingh Dass, 
sons of Lala Narain Dass, deceased, for 
three years, and none of my descendants 
can eject them from this haveli, They 
shall possess the whole of that part of the 
big kaveli and stable which is possessed 
by me now a days. 


“Devi Dass shall only remain in 
possession of the large room on the second 
story towards the bazar, and shall have no 
concern with any other part of the haveld 
and stable. If he wishes that after three 
years Narinjan Dass and Narsingh Dass 
shall give up possessions of the big havelz 
and stable, he must, after my or my wife’s 
death (whichever takes place afterwards), 
pay within three years a sum of Rs. 6,030 
to both my grandsons, Narinjan Dass and 
Narsingh Dass, in equal shares. If he after 
my or my wife’s death fails to pay this 
sum within three years, or avoids paying 
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it, he shall cease to have any proprietary 
right in the haveli and stable, and this 
whole havel and stable shall be considered 
as belonging to both my grandsons Narinjan 


Dass and Narsingh Dass without the 
partnership of anybody else, and they 
shall be the sole owners of the hareli. 


Only Devi Dass shall have a right of re- 
sidence for his lifetime in the room on the 
second story towards the bazar. I do not 
create any right of the descendants of Devi 
Dass in this havelc, for I have purchased 
for them a bungalow near Muzang, and it 
is sufficient for them.” 


This Will was duly executed and de- 
posited by the testator with the Registrar and 
was opened after the testator’s death, which 
took place on the 9th July 1912. Neither 
party disputes the execution or the validity of 
the testament, and infact the defendants are 
willing to recognize the plaintiff's title to 
the house upon his complying with the 
aforesaid conditions. The plaintiff, how- 
ever, brought the present action on the 
allegation that the testator daring his life- 
time revoked the conditions after receiving 
the sum of Rs. 1,665 and in support of the 
allegation he relied upon a document P. 5, 
dated the 12th May 1912, “by virtua 
whereof” he contended that * ‘he became the 
absọlute owner of the havel in dispute;” 
vide plaint, paragraph 2. This contention 
has been accepted by the Subordinate Judge, 
who has decreed plaintiff’s claim oes to 
his paying to the defendants Rs. 737-12 
his share of the funeral expenses st 
on the usual ceremonies in connection with 
the deaths of the testator and his widow 
Musammat Uttam Davi. 

Against tkis decree the defendants 
have preferred to this Court a first appeal, 
and the crucial question for determination ‘is 
whether the plaintiff, on whom the onus 
elearly rested, has established a modification 
of the provisions of the Will by a subsequent 
testamentary declaration. We may state 
at the outset that to discharge the onus the 
plaintiff must establish an actual intention 
to revoke the clauses of the Will imposing the 
conditions, which he seeks to avoid, and that 
if the testator’s expressions are declaratory 
only of a future design they will not be 
sufficient. It must be remembered that the 
Will bequeaths to- the defendants a sum of 
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Rs. 6,000 to. be paid to them by the plaintiff, 
and aleo the right of residence in the house 
for a period of three years from the death 
of the testator’s widow, which event took 
place on the 9th May 1913. Further, upon 
the plaintiff’s failure to fulfil within the 
prescribed time the conditions imposed by 
the testator, the entire house was to become 
the absolute property of the defend- 
ants. Now it is &a well-recognized 
principle of construction that where the Will 
contains a clear and unambiguvuus dispositign 
of the property, real or personal, such a 
gift is not allowed tò be revoked by doubtful 
expressions in a codicil. “The principle is 
perfectly clear”, observed Lord Cairns, L. C., 
in Kellett v. Kellett (1), “that where you 
have a distinct disposition made by a Will, 
that ‘disposition carnot be revcked by a 
codicil, except through the medium and use 
of words equally clear and distinct.” ` 

What, then, is the evidence to prove 
the revocation of the testamentary disposition 
in favour of the defendants, such as would 
satisfy the above requirements of law? A 
perusal of the pleadings makes it abundantly 
clear that in the trial Court the . plaintiff 
placed his reliance upon Exhibit P. 5, which 
he called a codicil and which according to 
him is to be transliterated in the following, 
terms:— 

Ek hazar chhe sau patnsath rupaye nish ath 
sau battis rupaye ath ane bar muaviza haveli 
kalan wehrewala Devt Dass se aj wasul kar ke 
baki usko muof kar diya, Rajistart men tazkra 
uska kara jaega. dimurkum tera Mai san 
unnis sau bara, Lahore. 

oe (Dastkhat) Gopal Dass. 

He facie the document is a receipt, 
pure and simple, acknowledging a certain 
sum of money, and in fact it bears «stamp 
of one anna usually required for a receipt. 
It does not purport to be a codicil and 
does not contain the slightest indication 
of the testamentary wishes of the executant, 
The document is couched in a very cryptic 
language, and some of the words contained 
therein are almost illegible. There is absolute- 
ly no reference to the Will of January 1912, 
or to the disposition contained therein; and 
it is inconceivable that, if the testator intend. 


(1) 3 H. L. 160 at-p. 167. 
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edit to be his codicil, bhe would not have 
made some reference to the Will he, was 
going to modify. 

The word alleged to be “baki” can be read 
as “ale (?),” and it is not improbable that 
Rai Bahadur Gopal’ Dass, who was, it ap- 
pears, displeased with the plaintiff, took 
Rs. 1,°65 in settlement of his claim of Rs. 2,165 
(x ide Kidar Nath P. W. No. 3 at page 114), 
remitted the balance and expressed his for- 
giveness for the plaintiff’s remissness in 
the past. The use of the phrase “bar mua- 
viza haveli kalan” no doubt indicates that 
the money had something to do with the 
hareli, but it cannot possibly be construed 
to mean that the testator intended thereby 
to withdraw all the conditions attached to 
the disposition of the house. If that was 
his real intention, there should not have 
been the slightest difficulty in making an 
express mention of the Will, and in with- 
drawing the clauses impcsing conditions 
upon the estate given to the plaintiff. It 
must be remembered that Rai Bahadur Gopal 
Dass, who was.a retired Judicial Officer, was 
fully acquainted with the ordinary legal for- 
malities, and if he wanted to write a testa- 
mentary paper in modification of hia previous 
Will, he could have easily carriel out his 
intention by adding a sentence to that effect 
in the document in question. On the con- 
trary, we find that at the end of the docu- 
ment he uses the following sentence:— Rijas- 
tart men taztra us ka kara jaega,” which 
shows that he wanted to execute some regis- 
tered document, and did notregard Exhibit 
P. 5 as containing an expression of his 
last wishes. h 

For the aforesaid reasons we are un- 
able to view this document as a codicil. 
Indeed, the learned Counsel for the respond- 
ent, realizing the difficulties in the way of 
treating it asa testamentary paper, contended 
that the cancellation of the Conditions was 
made by the testator orally, and that the 
document was a receipt evidencing the pay- 
ment of the money, in lien of which the 
téstator agreed to modify the original Will 
to the plaintiff's benefit. Now this is alto- 
gether a new case set up for the first time in 
this Court. In the plaint Exhibit P5 is 
pit forward asthe dozument that abrogated 
the conditions laid down in the original Will, 
and in the statement made by him on the Ist 
December 1914, before the settlement of 
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the issues, the plaintiff distinctly relied 
upon the document as one by which the 
testator amended the Will and in his 
deposition as a witness for himself, he 
called it a codicil. Wehave, however, exa- 
mined carefully the evidence to which 
our attention has been drawn, and -we are 
not prepared to hold that an oral Will has 
been established. The witnesses, Rai Bahadur 
Jai Kishen Dass and Lala Kidar Nath, 
merely give their recollection of the conver- 
sation that took place between them and 
the testator, and their testimony, taken at 
its- face valne, instead of establishing a 
testamentary disposition, goes to prove & 
transfer inter vivos, that was to take effect 
immediately,—a transaction which even 
the plaintiff himself did not set up either 
in this Court or in the Court of the 
first instance. Indeed Kidar Nath deposes 
that the testator told him that he would 
build a new house within three or four 
months and -then deliver possession of the 
house in suit to the plaintiff. If this 
account is to be accepted, it appears that 
the alienation was intended to be a gift 
and not a devise. 

Tt is manifest that we have not 
got the exact words used by the 
testator, and it is, therefore, very difficult 
to ascertain his real intention as to the 
devolution of this property. As pointed out 
by their Lordships of the Privy Council 
in Baboo Beer Pertab Sahee vy. Maharajah 
Rujender Pertab Sahee (2), “If any pirty 
is bound to strictnass of pleading it is 
he who sets up a nuncopative Will. 
He who rests his title on so uncertain a 
foundation as the spoken words of a man, 
since deceased, is boual to allege, as well 
a3 to prove, with the utmost prezision, 
the words on which he relies, with every 
circumstance of time aul place.” Judged 
by this test, plaintiff's contention as to the 
alleged oral Will is hopelessly weak and 
must be rejected. 


We are unable tò hold that the 
testator deprived his widow of the right 
of residenze in the house, and his grantsons 
of a similar right for a pariod of three 
years, and of a bəpiest of Rs. 6,090. 
Neither Exhibit P. 5 nor the witweasses 


(2) 2 M.I A Labp. 28-9 W.R 5( 


2 
‘Suth. P. C. J. 11 4 2 Sar. P. C. J. 349; 3 DE 
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refer to any words which would have 
that effect, and it is difficult to believe 
that there was an implied revocation of 
the bequest in favour of the widow and 
the grandsons. The absence of any docu: 
ment expressing in clear and unaequivocal 
language, the wishes of the testator must 
militate against the case set up by the 
plaintiff, and, as observed already, there 
is absolutely no reason why, if he intend- 
ed to do as alleged by the plaintiff, he 
should not have written a testamentary 
paper giving expressions to his views. 
An ordinary paper without any formality 
of ary sort or kind would have been 
sufficient for the purpose. Indeed the 
plaintiff in his application, dated 25th July 
1912, states in the clearest possible terms 
that his father promised to execute a 
fresh registered Will; and to the same 
effect is hisstatement before the Registrar 
(vide page 97) and also before the Sub- 
ordinate Judge (vide page 11S). His 
omission to write a new Will clearly 
shows that even if he had any intention 
to favour the plaintiff, he did not, for some 
reason or other, carry out that intention. 
Upon an examination of all the 
oral and documentary evidence referred to 
by tho learned Counsel on both sides, we 
are of opinion that the plaintiff has failed 
to ‘prove his allegation as to the subsequent 
modification of the terms of the written 
Will. Nor has he shown any adequate 
reason for holding that the amount spent 
“on funeral expenses was less than that 
deposed to by the defendants. They have 
adduced not only oral evidence, but also 
documentary evidenve, specifying various 
items of expenditure, and we observe that 
made 


no serious attempt was by the 
plaintiff in the Court of first instance to 
challenge these items. 

Upon ‘our finding upon the main 


issue in the case the plaintiff’s suit as laid 
in: the plaint is liable to be dismissed. 
But the -defendants to avoid further litiga- 
tion have expressed their willingness to 
surrender their claim to the house in the 
event of the plaintiff's complying with the 
terms of the Will. Accordingly we accept 
the “appeal, and modifying the decree of 
the Subordinate Judge, we grant the 
plaintiff a decree for possession of five 
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rooms of the haveli, and for a declaration 
as ta the rest of the house conditional 
upon his paying the defendants Rs. 6,000 
within the period prescribed by the 
Will, in addition to his share of the 
funeral expenses. As the plaintiff has 
been defeated on the real point in con- 
troversy between the parties, we direct him 
to pay the costs of the defendants. in 
both the Courts. The cross-objections are 
dismissed with costs. í 


Appeal accepted; Decree modified, 
Cross-objections dismissed, 


PRIVY COUN CIL. 
APPEAL FROM Manras Hian Court. 
July 7, 1916. 

Present: — Lord Shaw, Lord Sumner, Lord 
Parmoor, Sir John Edge, Mr. Ameer Ali and 
Sir Lawrence Jenkins. 

Tue SECRETARY or STATE ror INDIA 
in COUNCIL—APPELLANT 
versus 
Sri Raich CHELIKANI RAMA RAO anp 


OTHERS— RESPONDENTS. 

Maritima incrementa or increase of land by sea 
—Crown, rights of—Adverse possession, claim by— 
Burden of proof — Mudras Forest Act (Mad. V of 1582), 
83. 8, 4, 8, 10—Afforestation proceedings—Decision by 
District Court — Appeal, maintainability of. 

The ownership of the bed of the sea and the beds 
of tidal navigable rivers is in the Crown, including 
the maritima incrementa or increase by islands 
arising de novo in the King’s seas It isa beneficial 
ownership which, subject to the public right of 
navigation, is capable of being granted toa subject 
in the same way thut the Crown’s ownership of the 
foreshore is a beneficial ownership capable of being 
so granted. [p. 906, cols, 1 & 2; p2907, col. 1.] 

The same is also the Jaw of India. The Crown is 
the owner, and the owner in property, of islands 
arising in the sea within the territorial limits of the 
Indian Empire. Theownership of the bed of, the sea 
within thethree miles’ limit vests in it. [p. 907, col. 2.] 

Reg. v Keyn, (1876) 2 Ex. D. 63; 46 L. J. M. O 
17: 18 Cox C. U. 403, Fitzhardinge Lord v. Purcell, 
(1908) 2 Ch. D. 139 at p. 16; 77 L.J. Ch. 529; 99 L, 
T. 154; 72 J. P. 276; 24 T. L. R. 664, Lord Advocate 
v. Clyde Navigation Trustees, (1691 19 Rittie 174, 
Lord Advocate v. Wemyss (1900) A. O. 48, “The Anna”, 
5.0, Rob. 373, referred to. 

The onus of proving affirmatively adverse pos- 
session for 60 years of islands formed at the 
mouth of a river, which the Government has notified 
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as reserved under the Forest Act, is on the party 
asserting such possession. Objectors to affogestation, 
preferring claims under section 6 of the Forest Act, 
arein law in the same position as persons bringing 
a snit in an ordinary Court of Justice for a declaration 
of right, and the onus of establishing possession for 
the requisite period, 7. e, 60 years under Article 
149 of the Limitation Actis on the claimants 
plaintiffs. [p. 909, cols. 1 & 2.} 

Radha Gobind Roy Sahib v. Inglis, 7C. L. R. 864, 
followed. 

Secretary of State v. Vira Rayan, 9 M. 175 at p. 184, 
` distinguished, 

Itis an erroneous view of the law to hold that, on 
proof of possession by the claimants within 20 
years prior to the notification under the Forest Act, 
it rests- upon the Crown to prove that it has a 
subsisting title by showing that the possession of 
the claimants commenced or became adverse within 
the period of limitation ti. e,, within sixty years 
before the notification. With regard to proof of 
subsisting title nothing further is needed than the 
acknowledgment of the undisputed fact that islands 
formed in the sea or in the mouth of a river belong 
to the Crown, and it is contrary to all legal princi- 
ples to permit a squatter to put the owner of the 
fundamental right to a negative proof upon_ the 
point of possession. [p. ‘ 08, col. 2: p. 909, col. 1.] 

An appeal lies to the High Court against the 
decision of the District Court in claim proceedings 
under the Forest Act. When proceedings of this 
character reach the District Court, that Court is 
appealed to as one of the ordinary Courts of the 
country, with régard to whose procedure, orders and 
decrees the ordinary rules of the Civil Procedure 
Code apply. [p 905, cols. 1 & 2.] 

oe v. Secretary of State for India, 11 M. 3809 
(T. B.); Rangoon Botatoung Co, Ltd. v. Collector of 
union: 16 Ind. Cas 188; 16 C. W. N. 96 ; (1912) 
M. W. N. 781; 12 M. L T. 195; 16 C. L. J. 245; 23 
M. L J. 276; 14 Bom. L. R. 833; 10 A L.J. 271; 89 
I. A. 197; 5 Bur. L. T. 205, 207; 6 L B.R. 150; 
40 C. 21 (P. C.), referred to. a 


Appeals from a,judgment and decrees of 
the Madras High Court, dated September 30, 
1909, reported as 5 Ind. Cas. 852, reversing 
two judgments of the District Court of 
Godaveri, dated July 27,1904, which had 
affirmed the orders of the Settlement Officer, 
dated October 19, 1908. 

FACTS of the case are sufficiently set 
forth in their Lordships’ judgment. 

Sir Erle Richards, K. O., and Mr. K. Brown, 
for the Appellant.—The respondents had no 
right under the Madras Forest Act to appeal 
to the High Court against the decisions of the 
District Court and the High Court, even if it 
had jurisdiction under the Civil Procedure 
Code to entertain the appeals ,was bound by 
the findings and inferences of fact of the 
District Court: Madras Forest Act, V 
of 1882, sections 3, 6 (a) (d), 8 (2), 9 (a) 
and (b), 10 (1), 11, 12, 13, 15, 39 and 40. 
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[Mr. Ameer ALI: Foran appeal the District 
Judge’s decision must be a decree under sec- 
tion 10.] 

Section 15 of the Forest Act does not con- 
template appeals from the District Judge to 
the High Court: Rangoon Botatoung Co., Lid. 
v. Collector of Rangoon (1), Kamaraju v. Kec- 
retary of State for India (2). 

[Reference was also made to Parthasarathi 
Appa Row v. Navasayya (3), Minakshi Naidu 
v. Subramanya Sastra (4), Rani Veeraraghavulu 
v. Bomma Devara Venkata Narasimha (5). | 

[Loro Snaw: - Their Lordships will con- 
sider whether there was a right of appeal 
for the respondents from the District Court 
to the High Court. | 

The judgment of the High Court was 
erroneous on matters of law. The respond- 
ents on the undisputed facts could have 
title only by adverse possession for sixty years, 
and they failed to prove adverse or continu- 
ous possession for that period. The possessor 
had to prove adverse possession in order to 
establish his rights. 

[Sir Lawrence Jenkins: Regulation XI of 
1825. Does this apply to Madras? If a 
large island is thrown up in the river or sea, 
it would.belong to Government. The Bengal 
Regulations have been held to apply to 
India as the Common Law in England. | 

In Eswara Doss v. Pungavanachari (6) this 
Regulation was referred to as applicable 
to Madras. Reference was made to Madras 
Forest Act, V of 1882, sections 6 (b), 10, 25; 
Act XV of 1877, Articles 142, 144, 149, Maha- 
rajah Koowar Baboo Nitrasur Singh v. Baboo 
Nund Loll Singh (7), Karan Singh v. Bakar 
Ali Rhan (S) and Rajah Kishen Dutt Ram 
Pandey v. Narendra Bahadoor Singh (9). 

(1) 16 Ind. Cas. 188; 16 C. W. N. 961; (1912) M. 
W. N. 781; 12 M. L., T. 195; 16 C. L. J, 245; 23 M, L. 
J. 216; 14 Bom. L. R. 883; 10 A. L. J. 271; 39 T. A. 
197: 5 Bur. L. T. 205, 207; 6 L. B. R. 150; 40 O. 
21 (P. CO). 

(2) 11 M. 309 (F, B.). 

(3) 6 Ind. Cas. 988; 37 I. A. 110; 88 M. 177; 140 
W. N. 938; 20 M. L. J. 598; 8 M. L. T. 141; 12 0. L. J 
232 (1910) M W N. 446; 12 Bom. L R. 648, 

(4) 141. A. 160; 5 Sar. P.O.J 54; IL M. 26 P.O). 

(5) 25 Ind. Cas. 305; 41 I. A. 258; 16 M. L. T 262; 
(1914) M. W. N 695; 1 L. W.779; 27 M L. J. 45; 20 
C. L, J. 375; 37 M. 443; 18 0. W. N. 97; 16 Bom. L. 
iai 13 M. 361. 

(7) 8 M. I. A. 199; 1 Suth. P. O. J. 420; 1° Sar. P. 
C. J. 744; 19 E. R. 506; 1 W. R. (P. C.) 5L 

18) 91. A. 99,5 A. 1 (P.C.); 4 Sar. P. C. J. 892, 

(9) 3 I. A. 85 at p. 88; 3 Bar. P. C. J. 570. 
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Lorp Sumner: The purpose of the Forest 
Act is to safeguard against possession and not 
against claim of title. ] 

Innast Muthu Udayan v. Upakarath Udayan 
(10), Secretary of State for India v. Krishna- 
mont Gupta (11)' and Radha Gobind Roy 
Saheb v. Inglis (12). 

[Lorp Saw: Things must be under Arti- 
ele 144. ] 

Sir R. Finlay, K. 0., M. P. (with him Mr, 
Dube), for the Respondents.—This was not a 
case under Article 142 or 144, 


[Sir Jonn Enar: If the adverse possession 
is not proved, his suit would fail. If yok 
say you were in possession for 20 years, 
would that entitle you to judgment? | 

[Lorp Scuer: If the adverse possession 
has been for 60 years, he gets title. If 20 
years, then there is presumption of prior 
title. Would this be carried to 60 years? | 


[Lorp Saaw: Is it possible for an island 
to grow in a short time? Is the Government 
of india in a position to establish that he 
has not been in possession for 20 years ? | 

It started with the proposition that he had 
been in possession Secretary of State for India 
v. Kota Bopanamma Garu (13) was. an im- 
portant authority. Mohima Chunder Mozoom- 
dar v. Mohesh Chundar Neogi (14), Aranga- 
mamart Chawdhrain v. Tripura Sundari 
Chowdhrent (5) and Krishna Atyar v. Secre- 
tary of State for India in Uouncil (16). 


"Sir E, RicHarns: Secretary of State for 
India v. Krishnamont Gupta (11) refers to 
Kally Churn Sahoo v. Secretary of State for 
India (17), which was overruled, | 

‘Possession had not become adverse. 
The natural inference was that it had not 
become adverse. Kamaraju v. Secretary 
of State fur India (2) was acted on in other 
cases. There was pessession for a much longer 
period than 20 years. If suit were brought 
to establish claim of title the plaintiff 


(10) 26 1. A. 210; 7 Sar. P. C. J, 620; 23 M. 10. 

(11) 29 I. A, 104; 29 ©. 518; 6 C. W. N. 617; 4 Bom, 
L. R. 587; 8 Sar. P. C. J. 262. 

(IM) 7 0, L. R. 864 .P. O.1;3 Suth, P. J. 809. 

(13) 19 M. 165. 

(14) 16 I. A. 23 at p. £6;16C.473; 5 Sax. P. O.J. 321. 

(15) J4 E A. 101 atp 110; 14 C. 740; 5 Sar. P.C. J.45. 

(16: 5 Ind. Cas. 121; 4 Ind. Cas. 1070; 33 M. 173; 
6M. D. T. #06; 20 M, Li J. 71. 

U7) 6 C. 725; 8 C. D. R. 90. 
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would have to prove that there was 
adverse *possession for 60 years and then 
Article 142 or 144 applied. 
bent on the Crown either to show that 
possession of the proprietary rights claimed 
was within 60 years or that the respon- 
dents’ possession commenced or became 
adverse within the period of limitation: 
Secretary `of State for India in Cownerl v. 
Vera Rayan (18), Mohima Chunder Mozoom- 
dar y. Mohesh Chundar Neogt (14) and Anan- 
gamanjari Uhowdhrain v. Tripura Sundari 
Chowdhrant (15). : 
Sir E. Richards, in reply. 


JUDGMENT.. 

Lorp Suaw.—These are consolidated ap- 
peals from two decrees of date the 30th 
September 1909,* pronounced by the High 
Court of Judicature at Madras, The appeals 
relate to certain parcels of land claimed 
by two zemindars. „These zemindars’ claims 
were, on the 19th October 1903, in certain 
proceedings under the Madras Forest Act 
(V of 1882), dismissed by the Forest Settle- 
ment Officer of Godaveri. His judgments 
were affirmed by two decisions of the 
District Court of Godaveri, dated the 27th 
July 1904, These decisions of the District 
Court were, however, reversed and varied by 
the High Court by the decrees now under 
appeal tothe Board. The appellant is- His 
Majesiy’s Secretary of State for India. 

The question for determination is whether 
the appellant is entitled to constitute or in- 
corporate the lands into,a reserved forest 
under the Forest Act. The respondents are 
objectors and claimants under the Statute. 

The physical facts are not in dispute; they 
have been found by the Courts below. 
They-are quite simple. The lands are islands 
which have been formed in the bed of the 
sea near the mouth or delta of the river 
Godaveri. The Godaveri is a tidal and 
navigable river. The islands are within a 
short distance, much under 3 miles of the 
mainland. The lands are now mostly jungle 
lands. 

The Crown desires to constitute: them 
into a reserved forest. The respondents 
object, and claim the lands. Their asser- 


(18) 9 M. 175 at p. 184. °° y 





*See 5 Ind, Cas. 882, 


It was incam-. 
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tion isthat these lands have been possessed 
by them and their predecessors-in-titl§ from 


time immemorial, and thatthe lands are 
theirs. This assertion of property the Crown 
denies, 


By the Statute already named, itis pro- 
vided (section 3).that the Governor inCouncil 
may constitute any land at the disposal of 
the Government a reserved forest; that he 
shall publish a notification (section 4) con- 
taining this declaration, specifying “as nearly 
as pcssible the situation and limits of such 
land,” and appointing a Forest Settlement 
Officer ‘ ‘to enquire into and determine the 
existence, nature, and éxtent ofany rights 
claimed by or alleged to exist in favour of 
any person in or over” such land. Provision 
is made (section 6) for requiring, within a 
period of three months from the proclamation, 
every person claiming- right “either to 
present to such officer within such period a 
written notice specifying, or to appear before 
him within suck period and state the nature 
of such right, and in either case to produce 
all-documents in support thereof.” There- 
after the Forest Settlement Officer is to 
enquire and to record evidence (section 8). 
And (section 10) the Forest Settlement Officer 
“shall pass an order specifying the particulars 
of such claim and admitting or rejecting the 
same wholly or in part.” If the claim be 
admitted, there are stipulated proceedings for 
the surrender, exclusion or acquisition of 
the right. But (section 10, #1) “if such 
claim be rejected wholly or in part, the 
claimant may, within thirty days of the 
date of the order, prefer an appeal to the 
District Court in respect cf such rejection 
only.” 

What happened inthe present case was 
that the claim was rejected. An appeal by 
the respondents was thereupon made to the 
District Court, and a decision was pro- 
nounced. It was contended on behalf of the 
appellant that all further proceedings in 
Qourts in India or by way of appeal were 
incompetent, these being excluded by the 
terms of the Statute just quoted. In their 
Lordships’ opinion this objection is not well- 
founded. Their view is that when proceedings 
of this character reach the District Court, 
that Court is appealed to as one of the 
ordinary Courts of the country, with regard 
te whose procedure, orders, and decrees the 
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ordinary rules of the Civil Procedure Code 
apply. This is in full accord with the 
decision of the Full Bench, Kamaraju v. 
Secretary of State for India (2), a 
decision which was given in 1888 and has 
heen acted on in Madras ever since. 


It was urged that the case of Rangoon 
Botatoung Oo., Ltd. v. Collector of Rangoon 
(1) enounced a principle, which formed a 
precedent for excluding all appeal from the 
decision of the District Court in sneh cases as 
the present. Their Lordships do not think that 
that is so. In the Rangoon case a certain 
award had been made by the Collector under 
the Land Acquisition Act. This award was 
affirmed by the Court, which under the 
Act meant “a principal Civil Court 
of Original Jurisdiction.” Two Judges sat 
as “the Court” and also as the High 
Court to which the appeal is given from 
the award of “the Court.” The proceedings 
were, however, from beginning to end 
ostensibly and actually arbitration pro- 
ceedings, ln view of the nature of the question 
to be tried and the provisions of the particular 
Statute, it was held that there was no 
right “to carry an award made in an arbitra- 
tion as to thavalne of land” further than 
to the Courts specifically set up by the 
Statute for the determination of that value. 

The merits of the present dispute are 
essentially different in character. The 
claim was the assertion of a legal right 
to possession of and property in land; 
and if the ordinary Courts of the country 
are seized of a dispute of that character, it 
would require, in the opinion of thé 
Board, a specific limitation to exclude the 
ordinary -incidents of litigation. The objec- 
tion taken is accordingly repelled. 

Upon the undisputed facts as to the forma- 
tion of these islands in the sea and in the 
situation described, the case would appear to 


be the ordinary one described by Hale, “De 
Jure Maris.” He describes how the 
King hath a title to maritima incre- 


menta or increase of land by the sea; and 
this is of three kinds, viz.: — 
“1. Increase per projectionem vel alluvionem, 
2. Increase per relictionem rel desertionem. 
3. Per insule productionem.” z 


The lands in dispute fall under the 
third category, which is thus dealt with 
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by Hale; — "8. The third sort of maritime 
increase are islands arising de novo in the 
King’s seas, or the King’s arms thereof. 
These upon the same account and reason 
prima facie and of common right belong to 
the King; for they are part of that soil 
of the sea, that belonged before in point 
of propriety to the King; for when islands 
de novo arise, it is either by the recess 
or sinking of the water, or elsa by the 
exaggeration of sand and slubb, which in 
process of time grow firm land environéd 
with water.” 

The date of formation of these islands is 
not certain. Plans have been produced 
showing that from the forties to the sixties 
of last century they or the larger part of 
them appeared above the surface of the 
water. At what date soever they appeared, 
they were in the high seas at a point thereof 
not far from the shore of the mainlund, and 
in these circumstances, in the opinion of 
the Board, they were Crown property. 

The case is not complicated by any point 
ag to geographical sitnation; the question 
of whether a limit from the shore seawards 
should be beyond 3 miles, should be the 
extreme range of cannon fire, or shonld 
be even more if the locus be claimed to be 
inira fauces terre—no such questions arise 
here. The point is geographically within 
even® 3 miles of British territory; at that 
point islands have risen from the sea. Are 
_ those islands no man’s land? The answer 

is, they are not; they belong in property to 
the British Crown. 

The doubt raised upon this proposition 
was substantially rested on certain dicta 
pronounced in the case of Reg. v. Keyn (19). 
The Crown, admitted to be owner of the 
foreshore, is, so the suggestion is, bounded 
in its dominion of the bed of the sea by 
the range of the rise or fall of the tide. 
Crown property does not, it is said, extend 
further seaward. It should not be forgotten 
that the Franconia case had reference on its 
merits solely to the point as to the limits 
of Admiralty jurisdiction; nothing else fell 
to be there decided. It was marked by an 
extreme conflict of judicial opinion, and the 
judgment of the majority of the Court 


. 


' (19) 2 Ex. D. 63: 46 L. J. M. C. 17; 13 Cox. O, C. 
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was rested on the ground of there having . 
been wo jurisdiction in former times in the 
Admiral to try offences by foreigners on 
board foreign ships whether within or without 
the limit of 3 miles from the shore. 

When, however, the actual cuestion as to 
the dominion of the bed of the sea within | 
a limited distance from our, shores has been 
actually in issue, the donbt just mentioned 
has not been supported nor has the- 
suggestion appeared to be helpfzl or sound. 
Their Lordships do not refer to the settle- 
ment of the rights of the Orown as against 
the Dachy of Cornwall in the Cornwall 
ecase—but to much more recent examples 
of contested rights in or over land ex adverso 
of the foreshore. 

In the ease of Fitzhardinge (Lord) v. Purcell 
(20), Lord Parker, then Parker, J., expressed 
himself thus:— . Clearly the bed of 
the sea, at any fate for some distance below 
low-water mark, and the beds of tidal navi- 
gable rivers, are prima facie vested in the 
Crown, and there seems no good reason ‘why 
the ownership therecf by the Crown should 
not also, subject to the rights of the public, 
be a beneficial ownership, The bed of the 
sea, so faras it is vested in the Crown, and 
a fortiori the beds of tidal navigable rivers, 
can be granted by the Crown to the subject. 
There are many several fisheries which extend 
below low-water mark or exist in the beds 
of navigable rivers. The whole doctrine of 
incrementa maris seems to depend on the 
beneficial ownership ofthe Crows in the 
bed of the sea, which in the older authorities 
is sometimes referred to as the King’s 
royal waste. It is true that no grant by the 
Crown of part of the bed of the sea or the 
bed ofa tidal navigable river can or ever 
could operate to extinguish or curtail the 
publis right of navigation and rights ancillary 
thereto, except possibly in connection with 
such rights as anchorage when there is some 
consideration moving from the grantee to 
the public. It is also trne that no such 
grant can, since Magna Charta, operate to 
the detriment of the public right of fishing. 
But, subject to this, there seems no good 
reason to suppose that the Crown’s ownership 
of the bed of the sea and the beds of tidal 
navigable rivers is not a beneficial ownership . 


(20) (1908) 2 Ch. D. 189 at p. 166; 77 L.J. Ch, 
529; 99 L. T4154; 72 J. P, 276; 24 T. L. R. 564, 
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capable of being granted to a subject in the 
same way that the Crown’s owngrship of 
the foreshore is a beneficial ownership cap- 
able of being so granted.” 

It is true that the case cited dealt merely 
with the right of fowling: bnt it was neces- 
‘gary in the determination as to that right to 
settle the true nature of the right in the 
land itself, 

In Scotland the law is firmly settled, and 
ina similar sense. The question raised in 
~ Lord Advocate v. Olyde Navigation Trustees 

(21) was whether the latter body 
could dispose of dredgings taken from 
the river by depositing them in the’ bed of 
Loch Long, a sea-water loch. The Crown 
resisted the claim, maintaining its ownership 
in the bed of the loch and in the bed of the 
sea for a distance of three miles from the 
coast. Inthe Outer House the entire ques- 
tion was fully dealt with by that very 
learned Judge, Lord Kyllachy, who expressed 
himself thus: “ with respect’ to the 
nature of the Crown’s right in what is now 
acknowledged to be part of the territory of the 
kingdom, viz., the strip or araa of sea within 
eannon-shot or 3 miles of the shore. Is the 
Crown’s right in that strip of sea proprietary, 
~ Jike the Crown right in the foreshore and 
in the land? or is it only a protectorate for 
certain purposes, and particularly navigation 
and fishing? 1 am of opinion that the for- 
mer is the correct view, and that there is 
no distinction in legal character between the 
Crown’s right in the foreshore, in tidal and 
navigable rivers, and in the bed of the sea 
within 3 miles of the shore. In each case 
it is of course a right largely qualified by 
public uses. In each case it is, therefore, 
to a large extent extra commercium; but none- 
theless is it, in my opinion, a proprietary 
right—a right which may be the subject of 
trespass, and which may he vindicated like 
other rights of property.” In the Inner 
House this view of the law was not dissent- 
ed from, and Lord Young expressly agreed 
with it. i 

Last of all may be mentioned the case of 
Lord Adcocate v. Wemyss (22). The 
action had reference to the ownership of 


(21) (1891) 19 Bettie 174. 
(22) (1900) A. O. 48. 
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minerals in the bed of the sea and below 
low-water mark. This, of course, was entire- 
ly a question—not as to rights upon or over 
that portion of the bed of the sea, but as 
to the actual ownership of the corpus or 
thing itself—of which corpus the minerals 
formed a part. Upon this question the state- 
ment of lord Watson was expressed as 
follows: “1 see no reason to doubt that by 
the law of Scotland the solum underlying 
the waters of the ocean, whether within the 
narrow seas or from the coast outward to 
the 3:mile limit, and also the minerals be- 
neath it, are vested in the Crown.” 

In the apinion of the Board, this is also 
the law of India. The Crown is the owner, 
and the owner in property, of islands arising 
in the sea within the territorial limits of the 
Indian Empire. 

It should be added, with reference to the 
suggestion that the territory of the Crown 
ceases at low-water mark, and that the 
right over what extends seawards beyond’ 
that is merely of the nature of jurisdiction 
or the like, that there are manifest diffcul- 
ties in seeing what are the grounds for this 
in principle. There is nothing to recom- 
mend a local jurisdiction over a space of 
water lying above a res nullius. As to prac- 
tical results: the confusion that might be 
produced by leaving islands, emergent within 
the 3-mile limit, to be seized by ¢he first 
comer is clear beyond controversy. He 
might be a foreign citizen: he would, of course, 
hoist the flag of his own nation, and that 
nation might proceed to fortify the emer- 
gent lands; in short, it is not difficult to 
figure the anomalies and difficulties which 
the abandonment of the plain ground taken 
by Lord Watson would involve to this and to 
other nations. 

The law in the sense now affirmed has not 
been denied effect in the Courts of this country 
even when its enforcement bas operated to 
the advantage or supposed advantage of 
foreign States. Lord Stowell dealt with such 
a position of affairs in “The Anna” (23), 
The case had reference to the capture 
of a vessel while on a voyage from the 
Spanish Main to New Orleans. The place 
of capture was 2 miles off certain islands, 
Those islands, at the mouth of the Migsissippi , 


(28) 5 C. Rob. 878, 
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were, much asin the present case, formed 
by the silting up of sand and slob, but yet 
surrounded by navigable channels and in the 
open sea, The case sought to be made was 
that such islands were no part of American 
territory, and formed no datam for measuring 
the seaward mileage therefrom. This argu- 
ment was rejected. Lord Stowell observed: — 
“Consider what the consequence would be if 
lands of this description were not considered 
as appendent to the main land, and as 
comprised within the bounds of territory. 1f 
they do not belong to the United States of 
America, any other Power might occupy them; 
they might be embanked and fortified. What 
a thorn would this be in the side of America. 
It is physically possible at leastthatthey might 
be so occupied by European nations, and then 
the command of the river would be no 
longer in America, but in such settlements. 
The possibility of such a consequence is 
enough to expose the fallacy of any arguments 
that are addressed to show that these islands 
are not to be vonsidered as part of the territory 
of America. Whether they are composed of 
earth or of solid rock will not vary the right 
of dominion, for the right of dominion does 
not depend upon the texture of the soil.” 

Their Lordships do not doubt that the 
general law, as already stated, is supported 
by the preponderating considerations of 
practical convenience, and that, upon the 
particular case in hand, the ownership of the 
islands formed in the sea in the estuary or 
mouth of the Godaveri river is in the British 
Crown, 

In these circumstances the question before 
the Board would appear to be extremely 
simple. Under the Indian Limitation Act 
no adverse possession can be effectively 
pleaded against the Crown for a period of 
less than sixty years. The question 
simply is: Do the claimants establish such 
adverse possession? If they do not, the 
basis of their claim fails. This was the 
way in which the matter was looked at, 
first by the Forest Settlement Officer, and 
then by the District Court. In their 
Lordships’ opinion the attitude of both 
these tribunals was correct in law. 

Before the reversal of their decisions by 


the High Court is remarked upon, the 
following facts may be noted: — 
It appeared ihat certain squatting had 
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e . 
taken place, and that two zemindars, whose 
successorg are respondents in this appeal, 
were rivals in seeking to setup some kind 
of right in the islands. They did not arrive 
at any settlement of their disputes until 
in or about the year 1882. The Forest 
Settlement Officer, in the course of a careful 


examination into the circumstances and 
rights, held that there was no evidence 
of adverse and exclusive possession and 


enjoyment prior to 1883, and that accord- 
ingly such possession and enjoyment so 
proved had not lasted long enough to 
establish a right against the Government. 


In the District Court the same result 
was reached and the same finding on fact 
was made. The matter is accordingly con- 
cluded so far as possession goes; the Board 
accepts, as if must accept, the finding. 
Confirmation of the District Court’s judg- 
ment would have follewel that finding as 
a matter, of course but for the view taken 
by the High Court on a point of law. 
It is thus expressed:—‘The District Judge 
then holds that as the title was originally 
in the Crown the claimants must prove 
adverse possession for sixty. years. Here 
the District Judge is clearly wrong. 
Though the title was originally in the 
Crown, still, as ‘the possession of the 
claimants for twenty years prior to the 
notification is found, it rests upon the Crown 
to prove that it has a subsisting title by 
showing that the possession of the claimants 
commenced or became adverse within the 
period of limitation, z.e., within sixty years be- 
fore the notification, Secretary of State for India 
in Council v. Vera Rayan (18), Secretary of State 
for India v. Bavuttt Haji (24) and Secretary 
of State for India v. Kota Bapanamma Garu 
(18). As the several islands were formed 
gradually and probably appeared and became 
capable of occupation at different times, 
it may be that there is proof that some, 
if not all, of them came into existence as 
land capable of occupation within sixty 
years prior to the notification. In the case 
of such land the title of the Crown must 
be a subsisting title. In the case of lands 
which came into existence as land capable 
of occupation more than sixty years prior 


(24) 15 M. 315, pt Gras 
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to the notification, the Crown must show 
by evidence that it had a subsistiag title 
at some time within that period. We must, 
therefore, ask the District Judge to return 
a finding as to whether the Crown has 
a subsisting title to the whole or any portions 
of the claim land lying between Hope Island 
on the north and Neelarva on the south.” 
Their Lordships are of opinion that the 
view thus taken of the law is erroneous. 
Nothing is better settled than that the 
onus of establishing property by reason of 
possession for a certain requisite period lies 
upon the person asserting such possession. 
It is too late in the day to suggest the 
contrary of this proposition If it were 
not correct it would be open to the possessor 
for a year or a day to say, “I am here; 
be your title to the property ever so good, 
you cannot turn me out until you have 
demonstrated that the possession of myself 
and my predecessors was not long enough 
to fufil all the legal conditions.” Such a 
singular doctrine can be well illustrated 
by the case of India, in which the right 
of the Crown to vast tracts of territory 
including not only islands arising from the 
sea, but great spaces of jungle lands, 
necessarily not under the close supervision of 
Gsvernment officers, would disappear, because 
there would be no evidence available to 
establish the state of possession for sixty 
years past. It would be contrary to all 
legal principles thus to permit the squatter 
to put the owner of the fundamental right to 
a negative proof upon the point of possession. 
The application of this elementary doctrine 
is singularly clear, for there is a double 
finding of fact, a finding not disputed’ even 
in the High Court, that no adverse or 
exclusive possession was proved before the 
year 1882. The case of the respondents 
` must accordingly fail, 


This conclusion is in no way varied by 
reason of the shape of the present proceed- 
ings. In November and December 1901, 
in pursuance of the Act, the Governor of 
Madras in Council published a notification 
proposing to constitute the lands into a 
reserved forest. The respondents put in 
their claims before the Forest Settlement 
Officer on the 14th and 23rd February 1902. 
It apparently did not occur to them at 
that stage to view the law otherwise than 
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has been stated above, because in the one 
petition the claim was that—‘‘for over seventy 
years your petitioners’ estate has been in the 
exclusive and absolute enjoyment of the 
land and forest now said to be reserved as 
Government forest,” and in the other petition 
the claim was— that by the long and peaceful 
enjoyment of the same by the petitioners. 
and their-predecessors-in-title the petitioners 
have acquired a title by prescription to the 
said lands and forests, and the rights, if any, 
of others to the same are excluded by lapse 
of time.” 


In their Lordships’ opinion objectors to 
afforestation thus preferring claims are in 
law in the same position as persons bringing 
a suit in an ordinary Court of Justice for a 
declaration of right. Tosucha situation in 
the one case, as in theother, their Lordships 
think that Article 144 of the Limitation Ast 
XV of 1877 (Schedule II) applies, the period 
of twelve years thereunder being, however, 
extended toa period of sixty years by Article 
149. In an ordinary snit for declara- 
tion it cannot be doubted that the onus of 
establishing possession for the requisite period 
would rest upon the plaintiff. In their 
Lordships’ opinion the situation of a claimant 
under afforestation proceedings is the same 
upon this point. Reference may be made to 
Radha Gobind Roy Saheb v. Inglis (12) 
decided by this Board. Reference was made 
to various cases decided in lower Courts and 
stress was especially laid upon the decision in 
the Malabar case, Secretary of State for 
India in Council v. Vera tayan (18). The 
facts therein were essentially different from 
the present. After a historical survey of the 
peculiar position of the lands there in ques- 
tion the learned Judges found: “That the 
land appertains to the District of Malabar, 
and we agree with the Judge that there is 
no presumption in that district and in the 
tracts administered as a part by it, that 


forest lands are the property of the 
Crown.” The ratio of the decision was 
founded in this historical circumstance 


peculiar to Malavar. None of the cases 
cited have affected the authority of the 
Ta) of Radha Gobind Roy Sahab v. Inglis 
(12). 3 


Finally, their Lordships have some dift. 
culty in understanding the view of the High 
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Court to the following effect:-—“Though the 
title was originally in the Crown, still as the 
-possession of the claimants for twenty years, 
prior to the notification is found, it rests 
upon the Crown to prove that it has a sub- 
sisting title by showing that the possession 
of the claimants commenced or - became 
adverse within the period of limitation, 
that is, within sixty years before the notifi- 
cation.” f 

In so far as this negatives the duty resting 
upon the claimants to establish affirmatively 
their and their predecessors’ possession for 
sixty years, their Lordships’ opinion is, as 
„stated, that this is erroneous. But (2) with 
referenée tothe “subsisting title,” it appears 
to their Lordships that nothing further is 
needed than the acknowledgment of the 
undisputed fact that these islafids formed 
in the sea belonged to the Crown. That 
fact is fundamental: until adverse possession 
against the Crown is complete, that is to 
say, is forthe period of sixty years that 
fundamental fact remains, and that fact 
forms “subsisting title.’ And (3) it is no 
part of the obligation of the Crown to 
fortify their own fundamental right by any 
enquiry into possession or the acceptance of 
any onus on that subject. 


Their Lordships will humbly advise His 
Majesty that these appeals should be 
allowed, and that the judgements of the 
District Court of date the 27th July, 1904, 


should be restored. The respondents will pay - 


the costs of this appeal and in the Courts 
below. 
. Appeals allowed. 
Solicitor for the Appellant: 
, Office. 


Solicitors for the Respondents; Mr. Douglas 
Grant. 


Solicitor, India 
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_ PUNJAB CHIEF COURT. 
Crvit Revision Petition No. 286 or 1916. 
July 25, 1916. 
‘Present: -Mr Justice Broadway. 
KALA MAL— DEFENDANT—PETITIONER 
versus j 
- SOHARA MAL—PLAINTIFE AND OTHERS, 
DEFENDANTS— RESPONDENTS. 

Partnership—Contribution, suit for, by one partner 
against another, parties to—Accounts, rendition of, 
whether can be asked in defence when claim barred. 

In a suit for contribution brought by one or more 
members of a partnership which has come to an end, 
if there has been no adjustment, it is necessary to 
implead all tho partners, [p. 911, col. 1.]} 

Pearee Mohun Roy v. Chundar Nath Roy, 18 W. 
R. 408, referred to. 


In such a suit if the plaintiff isin possession of 
the partnership accounts or property, he is bound to 
render an account of profit and loss and give the 
defendant credit for his share of the profits, if any, 
even though the claim for rendition of accounts is 
barred by time. Plaintiff must act on the maxim that 
he who seeks equity must do equity. [p. 911, col. 1.] 


Amin Chand v. Gujar Mal, 73 P. R. 1906; 78 P. L. 
R. 19.6, distinguished. 

Petition, under section 44 of Act IILI 
of 1914, for revision of the decree of 
the Subordinate Judge, lst class, Multan, 
dated the 29th February 1916,. affirming 
that of the Munsif, Ist class, Multan, 
dated the 20th November 1915. 


Mr. Gokal Chand Narung, for the Peti- 
tioner. ; 

Mr. Nehal Chand Mehra, for the Respond- 
ents. - 


JUDGMENT. —The plaintiff in this case 
sues Kala Mal for contribution in the follow- 
ing circumstances. He, together with Kala 

. Mal and others, entered into a contract to 
purchase certain sugarcane in 1907 for a 
sum of Rs. 1,100; Kala Mal was to pay 
Rs. 359 out of the purchase-money. He did 
not do so, alleging that he had severed 
his connection with the partnership. The 
partnership ended in 1907 about the month 
of March. Whether there was or was not 
profit on the transaction has not been de- 
termined. In 1409, Wahab, -the 
of the sugarcane, brought a suit against all 
the partners for recovery of Rs, 300 and 
obtained a decree. Kala Mal-in that suit 
pleaded that the suit was barred, but this 
plea was decided against him. In 1913, 
Wahab executed the decree with costs 
against the partnership; and recovered the 


4 


` 


vendor , 


- amounted to 
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money from the plaintiff, whereupon the 
plaintiff instituted the present suit. e The 
learned Monsif decreed the claim and his 
opinion was upheld by the lower Appellate 
Court. 


Kala Mal’s contention throughout has 
been that if it be held that he is a partner 
and as such liable, the plaintiff should 
bring all the accounts into Court and give 
him credit for his share of any profits 
that had accrued from the partnership 
dealings. Plaintiff contended that this 
a claim for rendition of 
accounts and was time-barred and this plea 
has been upheld by the Courts below. Mr. 
Mehra for the respondents in this Court 
urges that the decisions of the lower Courts 
should not be interfered with on revision 
when substantial justice has been done, 
and claims that in this case substantial 
justice has, as a matter of fact, been done. 
It seems tome, however, that it is inequit- 
able to make Kala Mal pay this sum of 
money after so many years on the ground 
that he was a partner from the outset and 
had not severed his connection with the 
partnership or the partnership accounts. Mr. 
Mehra referred me to Pearee Mohun Roy v. 
Chunder Nath Roy (1), in which it was held 
that in a suit for contribution brought by 
one or more members of a partnership 
‘which had come to an end, if there had 
been no adjustment, it was necessary to 
make all the partners parties tc the suit. 
It seems that the object of this dictum is 
to enable the Courts to adjudicate finally 
upon the respective claims and liabilities 
of all the members of the partnership. If 
plaintiff claims equity he must do equity 
and if there was a profit on this transaction, 
Kala Mal must be credited to the extent 
of his share before he can be held liable to 
make this payment. Mr. Gokal Chand urges, 
on the authority of Amin Chand v. Gujar Mal 
(2), that what the plaintiff is now claiming 
virtually amounts to a suit for rendition 
of accounts and that the present suit is 
accordingly barred. In my opinion Amin 
Chand v. Gujar Mal (2) is clearly distin- 
guishable from this case. 

I, therefore, accept this revision and set- 


(1) 18 W. R. 408. 
(2) 78 P. R. 1906; 78 P. L. R. 1906. 


< 


ting aside the decrees passed by the lower 
Courts, under Order XLI, rule 22, Civil 
Procedure Code, remand the case to the 
Court of the learned Muansif, who will go 
into the question carefully and endeavour 
to ascertain whether there was or was not 
a profit made by the partnership, and if 
there was, ‘he will give Kala Mal credit to 
tie extent of his share in such profit, taking 
into account the amount which is now in 
suit and which Kala Mal prima facie 
appears to be liable for. Costs will be 
costs in the suit. Stamp on this appeal 
will be refunded. 

The money already paid into Court by 
Kala Mal will remain in Court till the 
case is decided. 


Revision allowed ; Case remanded, 


ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEAL No. 313 of 1916, - 
July 31, 1916. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
MUHAMMAD AHMAD SAID KHAN— 
Puaintipe— APPELLANT 

versus . 
MADHO PRASAD AND orners— 
Derenpants— RESPONDENTS, 

Muhammadan Lo1o—Pre-emption—Talab-i-istishhad, 
necessity of, 

Under the Muhammadan Law it is absolutely 
necessary for the success of a pre-emptor that ho 
should have made the second demand (talab-i- 
istishhad). [p. 912, col. 2; p. 914, col. !.] 

Second appeal against a decree of the 
Second Additional Judge, Aligarh, dated 
the 8th of December 1915. 

Mr. G. W. Dillon, Munshi Haribans 
Sahai and Mr. Igbal Ahmad, for the Appellant. 

The Hon’ble Dr. Tej Bahadur Sapru, 
Pandit Kazlas Nath Katju and Babu Panna 
Lal, for the Respondents. - 

JUDGMENT. 

Rıcmarns, C. J. This appeal arises out of 
a suit for pre-emption. The property is 
situate in the town of Koil. The property, 
which was sold, consisted of a portion of 
a muafi plot. The plaintiff based his title, 
first, on an alleged custom, and secondly, 
on the Muhammadan Taw. The ancient his, 
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tory of Koil is not in evidence, and the 
only document which relates thereto is 
the wajib-ul-arz of 1872. This document 
in Chapter I states that the kasba is a 
perfect pattidari tenure comprising an area 
of 3,256 bighas. The area of each of the 
pattis is then given. lt would seem that 
there was only one patti, which was zemin- 
dari in the ordinary sense. The other pattis 
consisted of muafi pattis, resamed muafi and 
buildings. Chapter II is headed the rights 
of “co-sharers”, but if the different para- 
graphs are read it would seem to refer to 
the zemindart patti. For example paragraph 
6 states “that the Government was the 
zemindar of this kasba and before the Mutiny 
it was settled with farmers. After the 
Matiny it was granted to my husband 
Govind Singh for his services and loyalty 
during the Mutiny and for the same reasou 
he was appointed the lambardar. Now I 
have been in possession and the lambardar 
since the date of his death.” The whole 
of this * chapter seems, when carefully con- 
sidered, to relate to the zemindari. Para- 
graph 18 relates to pre-emption’ and is 
as follows: — “Every co-sharer has every kind 
of power to transfer his right and share 
at first to co-sharers descended from 
the same ancestor and if they do not take, 
to other co-sharers in the patti and if these 
also refuse to take, then to any person he 
likes.” Chapter III relates to the rights of 
shikmt co-sharers. It says that there are 
2,280 bighas and 3 biswas of muaf land, and 
that there are 2,640 břyhas of resumed 
muafi. There is no cross-reference to show 
that the provisions of Chapter IL apply to 
the muafidars. No doubt there may have 
been groups of persons interested in the 
muofi and resumed mua% plots, otherwise 
there seems to have been ho community 
of interest between the muafidars and the 
proprietors of the zemindari, nor does there 
even seem to be any community of interest 
between the different sets of muafidars, 
The proprietor of each mua plot was 
entitled to the entire profits of the muaf 
plot and was not liable to account for these 
profits to the other muefidars, unless by 
chance they happened to be joint owners 
with him of a particular plot. 

Both the Courts below have held that the 
custom of pre-emption does not exist. ` So far 
as this is à finding of facts it ia binding on 


e . 

this Court in second appeal. It has been, 
held „between these very parties, though 
possibly under circumstances that would 
not amount to res judicata, that the custom 
does not exist. The plaintiff gave in evi- 
dence, besides the extract from the wajib- 
ul-arz to which we have referred, some 
cases in which pre-emption had been claim. 
ed, A number of these were cases which 
arose after the wajzb-ul arz of 1872° had 
been signed by the muafidars as well.as the 
zemindar, and whilst the settlement was 
still in force. It was held that the wajib- 
ul-arz bound every one. Cases which arose 
during the currency of that settlement and 
decided upon thase grounds can have little 
or no weight. Cases which were based 
upon Muhammadan Law also can have no 
weight. One must also bear in mind that 
the first entry as to the right of pre-emp- 
tion is in the year 1872, a comparatively 
speaking recent date. Bearing in mind the 
importance of persons being co-sharers one 
with the other and thus basing community 
of interest cn the question of the pro- 
bability or improbability of the custom 
having grown up, we think the Courts below 
were justified in holding that no custom 
existed which gave a right to one muafidur 
against another mueafidar. It is said in 
the present case tkat the plaintiff pre-emptor. 
is actually a co-sharer in the plot which is 
sold. Assuming this to be so, we do not 
think that even this custom has been proved 
and that we ought to accept the finding of 
the Courts below. The next question isas 
to whether the plaintiff ought to succeed on 
the ground of Muhammadan Law. An attempt 
was made to prove that the preliminaries 
required by Muhammadan Law were duly 
performed. The first Court held, on the 
evidence, that no demand was made. The 
lower Appellate Court held on the evi- 
dence that the first demand was made, 
but that the second demand was net made. 
‘We must accept this finding. Itis contended, 
however, that under the Muhammadan Law 
asecond demand is not absolutely necessary. 
It has always been accepted in this Court as 
settled law that a second demand is neces- 
sary. I think that we are bound to follow 
this established practice. 

Rariqte, J.—I am also of opinion tbat this 
appeal must failand agree in the reasons 
given by the Isarned Chief Justice for itg 
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however, to say a few 
words as to whether “talab-i-ist shiaad” is an 
indispensable formality or not. The learned 
Counsel for the appellant contends that under 
the Muhammadan Law all that is necessary 
for the success of a pre-emptor is that he 
should have made the “talab-¢-mowusibat”, the 
talab-t-isttshhad is not absolutely necessary 
and as long as the ¢alab-i mowasibat js made 
and is found to have been made, the claim 
of the pre-emptor must prevail. It is con- 
ceded by the learned Counsel that the 
English books on Muhammadan Law (such 
as those of Ameer Ali, Baillie, Hamilton and 
Wilson) are against his contention and lay 
down that talab-z-dstishhad is one of the 
indispensable formalities to be observed by 
the pre-emptor; but he says that the learned 
authors have misunderstood the original 
texts. In support of his contention he relies 
on certain passages of Fatawa-i-Alamgiri, 
Vatawai Kazi Khan and Raddul Muhtar. 
The said passages, with their translations in 
Urdu and in English, have been printed 
and produced before us. 
tion, which I accept for the purpose of this 
case as accurate, is as follows:— 
Fatawa-i-Alamgiri: 


dismissal. I wish, 


“Talab-i-istishhad” means invocation (by 
pre-emptor) of persons to bear witness to (his 
making) immediate claim in order to give 
strength to the fact that he has immediately 
claimed (pre-emption). The calling of persons 
to witness is not necessary for the validity 
ofa claim (for pre-emption); it?s, on the 
other hand, (intended) to strengthen the 
right of pre-emption when the vendee 
denies (the pre emptor’s) having laid claim 
to pre-emption, “when you got knowledge 
rather you desisted from making the claim 
and went away from the meeting” and (the 
pre-emptor) says, “(No) I did make the. 
claim,” in which case the words of the 
vendee are to be believed. Hence, the calling 
of persons to witness at the time of claiming 
pre-emption is necessary in order to make 
the claim firm. And the “talab i-istishhad” is 
correct when itis made either in the presence 
of the verdee or the vendor or on the 
premises. So, (the pre-emptor) should say 
ia the presence of either of them that such 
a man has purchased thishonse, or such a 
house, and give the baundavies thereof and 
cada), “I havea right of pre-emption, to 
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which Ihave laid claim and which T still 
claim. Bear witness, thereof, to the fact.” 
Raddul Mnhtar: 

“And for it (talab-i-mnwasibat) the calling of 
persons to witness is not necessary.” This 
is the view adopted in Hidaya and other 
books; because immediate claim is (intended) 
not to prove the right but to give out that 
he (the pre-emptor) has not relinquished (bis 
right of) pre-emption. —Nihaya and Miraj. 

“it (the calling of witnesses) is, on the other 
hand, done through fear of denial,” that iš 
to say, the denial by the vendee of the 
(pre-emptor's) making the claim—as they 
(the jurists} have said in the case when a 
father makes a gift in favour of his son 
and calls persons to bear witness to the fact, 
and they have mentioned the calling of 
persons to witness not because if is necessary 
for the validity of a gift but because it 
is necessary to prove the gift when denied 
by the father—Miraj.” > 

Now on a careful examination of these 
passages it is quite obvious that the learned 
writers do not meanto lay down that the 
‘talab-i-istishhad’ is unnecessary but they 
explain the reasons’ why the law requires 
‘talab-i-istishhad’. To explain the reasons of 
a purview of law is one thing and to say that 
it is not mandatory is another. 

The passage from Fatawai Kazi Khan ig as 
follows:— 

“after the pre-emptor has nade ‘talab-i- 
aowastbat’ as soon as he gets knowledge of 
the sale he is reqniced to call persons to 
witness. The second ‘talab-c-cstishhad’ is so 
called-not because the invocation of witnesses 
is necessary (for preemption) bat because 
it may become possible for the pre-emptor, 
on denial by the opponent, to prove that he 
has made the claim. Then, if the pre-emptor 
is present at the meeting of the sale and 
claims pre-emption in the presence of the 
vendor and the vendee, it is sufficient for 
him and he is no longer required to do the 
other thing (the calling of persons to 
witness)”. 


The very opening sentence of this passage 
shows that the pre-emptor is required to 
make the “falab-i-‘stishiad.” The learned 
author requires a case where both the 
demands, i. e., “talab-i-mowasibat” sand talab- 
t-istishhad” may ba made together at the same 
time in the presence of the vendor 
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and the vendee. He first lays down 
that after the “talab-2-mowasibat”, “talab-i- 
astishhad” should be made and then explains 
the reason why the law requires “talab-c- 
dstishhad”. He then supposes a case where 
both the demands may be combined atthesame 
time and place in the presence of the vendor 
and the vendee. The passage in question is 
no authority for the proposition that “talab-i- 
istishhad” need not be made. Moreover in the 
present case it is not pretended that the 
talab-¢-mowasibat” was made in the pre- 
sence of the vendor and the vendee. In fact 
according to the evidence it was made in 
their absence at the house of a friend or 
relative of the appellant. The authorities 
relied upon by the appellant do not bear out 
his contention. I, therefore, hold that the 
omission of the “talab-i-istishhad” is fatal to 
the claim of the appellant-pre-emptor. 
By tHe Coort.—The order of the Court is 
that the appeal is dismissed with costs. 
Appeal dismissed. 


PATNA HIGH COURT. 
Sgconp Crvit Appeat No. 386 or 1915. 
l July 21, 1916. 

Presenie—Sir Edward Chamier. Kr., Chief 
Justice, and Mr. Jastice Jwala Prasad. 
KHARAGNATH MISRA alias SUNDAR 
MISRA AND OTHERS-— PLAINTIFFS — 
APPELLANTS 
versus 
NAKCHEDDI JHA-—Darenpanr— 

l RESPONDENT. 

Civil Procedure Code (Act V of 1908), Sch. II, para, 
16—Arbitration— Award— Decree in accordance with 
award- Appeal— Revision— Material irregularity. 

No appeal lies from a decree passed in accordance 
with an award of arbitrators, except in so far as 
the decree is in excess of or not in accordance with 
the award. [p. 914, col. 2.] 

“Ib is discretionary with a Court to grant or refuse 
time for producing evidence in support of objections 
to an award, and where it has acted with due care 
end attention the High Court will not interfere in 
revision. [p, 915, col 1.] 

Durga Baksh Singh v. Fateh Bahadur Singh, 33 
Ind. Cas. +0; 14 A. L. J. 425, dissented from. 


Appeal from a decision of the District 
Judge, Darbhanga, dated the 6th May 1915. 
i Babu Baldeo Narain Singh, for the Appel- 
ants. i 
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Babu Harnarayan Prosad, for the Respond- 
ent, > 


JUDGMENT. 


Cuamrger, C. J.—We have before us a 
second appeal against a judgment and 
decree of the District Judge of Dar. 
bhanga reversing a decree of the Munsif 
of Madhubani and also an application for 
revision of the decree of the District 
Judge. The decree of the Munsif fcllowed 
upon a judgment pronounced in accordance 
with an award made by arbitrators, 
Schedule II, paragraph 16, of the Code of 
Civil Procedure provides that no appeal 
shall lie from such a decree except in 
so far as the decree is in excess of or 
not in accordance with the award. 
Therefore, if is clear that no appeal lay 
to the District Judge against ‘the decree 
passed by the Mnunsif. There bas béen 
some difference of opinion as to whether 
under such circumstances a second appeal 


lies to the High Court or. the proper 
remedy is by way of application for 
revision. As we have before us both an 


appeal and an application for revision, we 
need not stop to consider this question. 
It is clear that the decree of the District 
Judge: must be set aside. Bunt we are 
asked to consider whether in the exercise 
of our revisional jurisdiction we ought 
not to set aside the decree passed by 
tte Munsif, on the ground that he acted 
with material irregularity in the exercise 
of his jurisdiction. It appears that at the 
request of all parties to the suit the 
matters in dispute were referred to the 
arbitration of certain Pleaders practising 
in the Munsif’s Court. On November 
23rd, 1914, the arbitrators made their 
award and filed it in Court. Thereupon 
the Munsif directed that it should be put 
up on December 4th and that in the 
meantime notice should be given to the 
parties. Notice was given to the parties 
and the case came up on December 4th, 
In the meantime on December 2nd the 
present appellants and applicants had filed 
objections to the award. When the case 
came on for hearing on December 4th 
they applied for further time. The Munsif 
rejected their application observing that 
their objections were frivolous. He then 
proceeded to pass a decree in terms of 


. 
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the award. It is contended thatthe Munsif 
ought to have allowed the applicant further 
time in order that they might produce 
evidence. The objections ave of such a 
nature that probably no ‘evidence could 
have been available in support of them. 
For the most part they are on the face 
of them frivolous. But apart from that 
. it appears to me that the Munsif had to 
consider whether in all the circumstances 
further time should be allowed. In the 
exercise of his discretion he decided that 
further time should not be allowed. The 
applicants rely upon a decision in the 
case of Durga Baksh Singh v. Fateh 
Bahadur Sinyh (1),° where Mr. Justice 
Walsh interfered in revision with an 
order passed by a Subordinate Judge in 
circumstances not unlike those of the 
present case. I observe that Mr. Justice 
Piggott, the other memrer of the Bench 
which disposed of the case, said that he 
did not formally dissent from the order 
proposed by his colleague as the matter 
had already occupied a disproportionate 
amount of the time of the Court. But 
he made it quite clear- that if ke had 
been sitting alone he would have rejected 
the application. In my opinion, he would 
bave been right in doing so. In my 
Opinion, we have no jurisdiction to 
interfere with the order of the Munsif, 
There is nothiag whatever to suggest that 
he acted without due consideration ,of the 
circumstances of the case. He had a 
discretion to exercise and I assume that 
he exercised it with due care and atten- 


tion. I would set aside the decree of the 
District Judge and restore the decree 
passed by the Munsif. The respondent 
will pay the applicant’s costs of the 
application for revision and also the 
applicant’s costs in the Court of the 
District Judge. There will be no order 
as to costs of the second appeal. -Hearing 
fee in the application for revision one 


gold mohur. 
Jwata Prasap, J.—I agree, 


Appeal accepted. 
(1) 33 Ind Cas. 30; 14 A. L. J, 425. 
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ALLAHABAD HIGH COURT. 
Saconp CIvIH APPrAL No. 1882 or 1914. 
May 30, 1916. re 
Present:—Sir Henry Richards, Kr., Chief 
“ Justice, and Mr. Justice Rafique. 
BHOJ RAJ—Derenpant—AppeLuany 
versus 


RAM NARAIN—Puainriper—Responde st, 

Pre-emption — Mortgage prior to Transfer of Property 
Act— Transfer of Property Act (IV of 1882), s. 72, 
applicability oj—Mortgagor liable to pay Government 
Revenue—Mortgagee paying the amount—Sale—Pre- 
emptor, if bound to pay whole amount. 

A mortgage executed prior to the passing of the 
Transfer of Property Act, 1882, provided that the 
mortgagor would pay the Government revonue and if 
he failed to doso, the mortgagee should be ontitlod 
to recover the sum from the mortgagor and his other 
property together with interest at the rate of one 
per cent. per mensem. The mortgagee had to pay 
and did pay the Government revenue and got a sale- 
deed executed in his favour by the mor tgagor of the 
equity of redemption for the original money and the 
Government ‘revenue paid by him. Ona suit for 
pre-emption of the property: 

Held, that the principle of equity contained in 
section 72 of the Transfer of Property Act oxisted 
before and governed the case and that ihe vendee 
was entitled to the full amount contained in the sale- 
deed. [p. 916, col. 1.] 

Second appeal from a decree of the District 
Judge, Aligarh, 

The Hon’ble Dr. Tej Bahadur Sapru, for the 


Appellant. 
The Hon’ble Mr. Motilal Nehru, for the 
Respondent. e 


JUDGMENT,—This appeal arises out of 
a suit for pre-emption. The first Court 
decreed the claim, the lower Appellate Court 
modified the decree. The defendant-vendee 
has appealed. 

It appears that as far back as the year 
1873 the property was mortgaged with pos- 
session to the vendee. On the 19th of October 
1911, the mortgagor sold his equity of 
redemption to the vendee-defendant for the 
sum of Rs. 8,000. This sum of Rs. 8,000 
was made up of Rs. 3,000, the original 
money advanced on the mortgage, and Rs. 
5,000 Government revenue which the vendee 
said.he had paid in respect of the property. 
The mortgage-deed contained a clause that 
the mortgagor would pay the Government 
revenue and that if he failed to do so, then 
the mortgagee should be entitled to recover 
the sum from the mortgagor and his other 
property together with interest at the rate 
of one per cent. per mensem. Both Courts 
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have found that asa matter of fact the 
mortgagee had to pay and did pay the 
Government revenue. The question which 
we have to consider in the present appeal 
is, what sum the plaintiff should pay as a 
condition precedent to obtaining possession 
of the property It may be taken as a 
fact that the property is not really worth 
Rs. 8,000. It is contended on behalf of the 
plaintiff that having regard to the terms of 
the mortgage and also having regard to the 
fact that the mortgage was executed before 
the Transfer of Property Act came into 
operation, the mortgagee was not entitled to 
the benefit of section 72, which entitles a 
mortgagee in possession to pay money in 
order to save the mortgaged property and to 
add it to its principal. On the other hand, 
it is contended that the principle underly- 
ing the provisions of section 72 of the 
Transfer of Property Act is not new, that 
the same principle of equity existed before. 
There seems tə us considerable force in 
this latter “contention. In any event, the 
mortgagor may well have considered that his 
property was really liable for the Government 
revenue which had been paid by the „mort. 
gagee and that, therefore, he could not 
redeem ithe property without paying that 
amount together with Rs. 3,000, the original 
advance. If, therefore, we assume the genuine- 
ness @f theearlier mortgage and the bona 
fides of the parties, it seems to us that 
the plaintiff, in order to entitle him to be 
substituted for the vendee, must do what 
the vendor had agreed to do, viz, to 
discharge the claims that were made by the 
vendee and in consideration of which he 
transferred the equity of redemption. It is 
argued, however, that the mortgage in 1874 
was really a sale and that the agreement by 
the mortgagorto pay Government revenue 
was fictitious. This argument is based upon 
the alleged fact that the property was never 
worth even Rs. 3,000. The answer to 
tkis contention is that if the transaction of 
1873 was really a sale, the suit vught to have 
been to preeempt that, not the sale which 
took place in 1911. Such a suit is long 
barred bytime. if the transaction was a 
frand, it can hardly be said that the pre- 
emptor «lid not know of it, because the pre- 
sumption that it isa fraud is based upon 
the. fact that the property was uot worth 
anything like the three thousand advanced, 
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In our opinion the consideration must be 
Rs. 3,000 together with the Government 
revenue which has been found to have been 
paid by the mortgagee, but in calculating 
this amount interest will only be allowed at 
annas ten per cent. per mensem on the 
Government revenue so paid. We modify 
the decree of the Court below accordingly. 
The interest will be calculated by the office 
on the amount paid for the Government 
revenue, that is to say, each time the mort- 
gagee paid the Government revenue, he will 
be entitled to get annas ten per cent. per 
mensem simple interest upon each payment. 
We extend the time to six months from this 
date. If the plaintiff does not pay the 
amount ascertained within the time aforesaid, 
the suit will stand dismissed in all Courts. 
The appellant must have his costs of this 


appeal, 
Decree modified, 


PATNA HIGH COURT, 
Seconp Civiu APERAL No. 1468 or 1915. 
June 28, 1916. 
Present: - Sir Edward Chamier, Kr., Chief 
Justice, and.Mr. Justice Sharfuddin. ` 
SAHDEO LAL BHAGAT AND oTruers— 
PLAINTIE¥S— APPELLANTS 
versus 
KESHO MOHAN THAKUR AND OTBERS—— 
Derenpants— Respondents, 

Srecific Relief Act (I of 1877), 8 42 Declaratory 
suit—Dispossession from streamlet, what amounts to 
—Temporary disturbance uf possession, effect of. 

An attempt to confer a right to catch fishin a 
streamlet on third persons, or the fact that some 
persons have caught fishin the stroamlet does uot 
amouut to dispossession of owners from tho 
streamlot. [p. 917, col 2.] 

A mere temporary disturbance of possession is no 
bar to a suit fora declaration. [p. 917, col. 2.] 

Appeal from a decision of the Additional 
Subordinate-Judge, Bhagalpur, dated the 23rd 
March 1815. 

Babu Naresh Chandra Sinha, for the Appel- 
lants. ; j 

Mr. Lal Mohan Ganguly, forthe Respond- 
ents. 


JUDGMENT. 
Caamrer, O. J. —Dna plulasi Ei ail lefeil- 
ants second party ara ths peopeiabors ofa 
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village called Pararia, Defendants first 
party are the proprietors of a villageealled 
Kasba. Between these two villages there 
flows a small streamlet which is called the 
Kalia. The object of this suit was to 
obtain a declaration that so much of the 
streamlet as lies on the eastern boundary 
of Pararia is within. and forms part of 
that village. The ‘plaintiffs alleged that 
the lands of Parariz have always been 
irrigated with water obtained from the 
Kalia. They further alleged that in or 
about 1320 Fasli the defendants first party 
wished to take water from the streamlet 
but the appellants refused to allow them 
to do so. At that time defendants first 
party alleged that the streamlet lay within 
the boundaries of the village Kasba and 
the plaintiffs then discovered that the 
streamlet had been shown in the survey 
map as lying within the village of 
Kasba. Defendants first party denied all 
the material allegations of the plaintiffs, 
They said that the portion of the streamlet 
in dispute lay entirely within the village 
Kasba and that the proprietors of Pararia 
had not been in possession of it within 
19 years of the suit. They also denied 
that the water of that portion of the 
streamlet had ever been used for irrigating 
the lands of Pararia. The Munsif struck 
9 issues. On the 7th issue he found that 
the disputed portion of the streamlet lay 
within Pararia, but he also found that the 
possession of the plaintiffs had been 
disturbed because some persons acting 
under or or behalf of some of the defend- 
„ants had taken fish from the streamlet, 
He dismissed the suit on the ground that 
the plaintiffs might and ought to have 
claimed further relief and were not entitled 
to a mere daclaration. On appeal the 
Additional Subordinate Judge dismissed the 
snit on the ground that the plaintiffs’ posses- 
sion had been disturbed in the manner 
above mentioned, therefore they could not 
sue for a declaration ‘only. He did not 
even record a finding that the plaintiffs had 
established their possession or their title. 
He apparently assumed these two points 
in their favour, but dismissed the suit on 
the ground that a claim for mere declaration 
was not maintainable even if the plaintiffs 
had established title and previous possession, 
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We must dispose of this case on the 


assumption that plaintiffs have proved 
their title to Pararia and also that 
they were previously in possession of 


Pararia and of the streamlet., The ques- 
tion is, whether the proved fact that some 
persons have taken fish from the streamlet 
shows that the plaintiffs have been dis- 
possessed and are, therefore, not entitled to 
sue for a mere declaration of title. All 
that the Additional Subordinate Judge says 
on the question of dispossession is, “There 
can be no doubtthat the plaintiffs’ pos- 
session has been disturbed, that is to say, 
the defendants’ people have caught fish in 
the disputed portion of the river’. The 
Munsif went into the matter somewhat 
more fully and it would appear from his 
judgment that the defendants first party 
on two occasions granted the right to catch 
fish in the streamlet to other persons not 
parties to the suit. Defendants first party 
may have attempted to confer on other 
persons the right to cateh fish in the 
streamlet. Such an act would not amount 
even to disturbance of possession, still less 
to dispossession, nor, in my opinion, does 
the fact that some persons have at times 
caught fish in the streamlet show that 
the plaintiffs have been dispossessed. At 
most the eatching of fish in the streamlet 
would be a disturbance of possession. From 
the findings it would appear that the 
disturbance was only temporary. In my 
opinion, the Courts below were wrong in 
finding that a sait for declaration could 
not be maintained merely because some 
persons not before the Court had caught 
fish in the streamlet. I would allow this 
appeal, set aside the decree of the lower 
Appellate Court and remand the case to 
that Court to be restored to the pending 
file and disposed of in accordance with 
law. The costs of this appeal will be 
costs in the cause. 


SHARYUDDIN, J.—I concur. 


Apper allvel; Case rem in let 


918 


NARAYANA OHETTJAR Y, YEERAPPA CHETTIÀR, 


MADRAS HIGH COURT. 
Appear Suir No, 41 or 1915. 
August 16, 1916. 
Present:—Justice Sir William Ayling, KT., 
and Mr. Justice Srinivasa Aiyangar. 

A. R. P. NARAYANA CHETTIAR ayp 
OTHERS-—PLAINTIFSS AND DEFENDANT No, 6 
—~APPELLANTS 
YENSUS 
KANA PANA VEEANNA RANA 
VEERAPPA CHETTIAR AND oTHERS— 


Derenpayts Nos. 1 TO 5— RESPONDENTS. 

. Straits Settlement Bankruptcy Ordinance, 1882, 
s. 30 (4)—Bankrupt, discharge of, in Singapore, 
effect of-—Liability of bankrupts properties in British 
India for his debts in Singapore— Jointly bound” mean- 
ing of—-Son, whether ‘jointly bound’ with father— 
Liability of son of bankrupt—Hindu Law—Debts— 
‘Pious obligation’ of son to pay fathers’ debt, nature 
and extent of. 


Defendants Nos. 1 and 3 were discharged under 
the Straits Settlement Bankruptcy Ordinance by the 
Supreme Court at Singapore. Plaintiffs, to whom 
the defendants Nos.1 and 3 were indebted, were 
parties to the bankruptcy proceedings, proved 
their debts in bankruptcy and received dividends. 
They subsequently sued the bankrupts and their 
undivided sons in the Court of the Subordinate 
Judge of Sivaganga for the said debts, on the ground 
that they owned property within the jurisdiction 
of the Court. The sons were impleaded as being 
‘Jointly bound’ with their fathers under clause 4 of 
section 30 of the Singapore Ordinance, which pro» 
vides that “an order of discharge shall not release 
any person who, at the date of the receiving order, 
was jointly bound or had made any joint contract 
with him”: 

Held, (1) that the release of the debt under the 
Bankruptcy Law of Singapore operated as a dischargo 
of it everywhere and the rule was unaffected by 
the fact that the parties had their domicile in 
British India; [p. 924, col. 1.] 

(2) that the special liability of a Hindu son to 
pay his father's debts onthe pious obligation theory 
was not a ‘joint’ liability with the father within the 
meaning of section 80, clause (4), of the Straits 
Settlement Ordinance; [p. 924, col. 2.] 

Ramasami Nadan v. Ulaganatha Gowndan, 22 M. 49 
(F. B.); 8 M. L. J. 812; Periasam? Mudaliar v. Seetha. 
rama Chettiar, 27 M. 248 (F. B.); 14 M. L. J. 84, re- 
ferred to, 

(8) that the suit was not maintainable against 
the sons alone during the lifetime of their fathers 
after the extinction of the Iatter’s liability. [p. 924, 
col, 1, 

IN the Hindu Law no suit can be instituted 
against the sons alone solong as the father is alivo 
and the family is undivided, even though the father’s 
liability ig subsisting. A fortiori the extinction of 
the father’s liability extinguishes the liability of the 
sons, their pious obligation lasting only so long as 
the father’s liability subsists. [p, 925, col. 1.] 

The joinder of a son with his father in a suit to 
enforce payment of the fathers debt is for the 
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purpose of enabling the Court to exercise the power, 
which the father has, of selling family property, 
inoluding his son’s share, to pay his own privato 
debts, provided they are not illegal or immoral, and 
to prevent the son from questioning the nature of 
the debt in execution in the event of the decree 
against the father being executed by attachment and 
sale of the family property, including the son’s 
share. [p. 924, col. 2. 

Quere.—Whether, if the ,adjudication in bank- 
rnptcy has been made bya forum of the domicile, 
the power of the father to sell tho shares of his 
sons for the’ payment of his debts is a power which 
can vest in the assigneo under the bankruptcy. [p. 
925, col. 1.] 


Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Sivaganga, in Original Suit No. 86 of 1913. 


FACTS are clear from the following 
material extracts from the judgment of 
the Subordinate Judge :— 


“The plaintiffs and 6th defendant owned 
a money-lending firm at Singapore under 
the mark and style cf A. R. P. and the 
defendants Nos. 1 to 5 owned a similar 
firm in the same place of the mark and 
style of K.P. V. R. K. R. Money dealings 
were carried on between these two firms 
from April 1906 to May 1908. and, as a 
result, the defendants Nos. 1 to 5 were 
found to owe to the plaintiffs and 6th 
defendant 8,700 dollars for principal and 
2,074-14 dollars for interest. It is also 
alleged that on 18th November 1907 the 
plaintiffs and 6th defendant deposited in 
the said firm of the defendants Nos. 1 
to 5 a sum of 3,000 dollars, the interest 
on which amounted to 16468 dollars up 
to May 1:07. Thus, on the whole, 
(18,956-80) dollars was due from the 
Nos. 1 to 5 defendants K. P. V. R. K. R. 
firm to plaintiffs and 6th defendant's firm 
A. R. P. 

2. It is further set forth in the plaint 
that the Nos. 1 to 5 defendants’ firm was 
adjudged insolvent by the Supreme Court 
of Singapore at tbe motion of its partners 
owing to their inability to pay their debts, 
In the bankruptey proceedings the said 
debt due to the A. R.P. firm was proved 


and accepted as 13,286 dollars 34 cents. 
Plaintiffs and 6th defendant got two 
dividends from the assets realised from 


the assets of the Nos. 1 to 5 defendants’ firm 
in the said bankruptcy proceedings, the 
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Ist defendant being paid 940-4 dollars 
~on 4th March 1910 and the 2nd defendant 
1,275°49 dollars on Sth December 1910. 
The partnersof the Nos. 1 to 5 defendants’ firm 
got their final discharge on Sth August 
1913, l < 

3. The plaintiffs seek to recover the 
balance of their debt in this suit from 
defendants Nos. 1 to 5 who own pro- 
perties in this country, on the ground that 
the bankruptcy proceedings in Singapore 
cannot exonerate the said properties from 
liability. Grounds are also alleged in the 
plaint for taking the suit out of limita- 
tion. Defendants Nos. 2, 4 and 5 are 
impleaded on the ground that the 2nd 
defendant as the undivided son of the lst 
defendant and defendants Nos. 4 and 5 
as undivided sons of the 3rd defendant 
are bound along with their fathers to 
discharge the suit debt. 


4. The 38rd defendant put in a written 
statement which the Ist defendant adopted. 
He pleads that, imasmuch as the dealings 
referred to in the plaint took place in 
Singapore, the cause of action 
of the suit debt must have arisen there 
within the jurisdiction of the Supreme 
Court at Singapore, that the defendants 
applied to that Court to be declared 
insclyent and accordingly a receiving order 
was made on the lèth May 1908 ard 
the Official Assignee of the said Supreme 
Court was constituted Receiver of the pro- 
perties of the defendants in India and 
elsewhere, that they were finally discharged 
on Sth August 1913 in spite of the stern 
opposition on the part of the 6th defendant, 
that under section 30, sub-section 3 of 
the Straits Settlements Bankruptcy Ordi- 
nance of 1882, the said order of discharge 
released them from all debts probable in 
bankruptcy including the plaint claim, that 
the plaintiffs’ firm, having proved the suit 
debt as a creditor through one of its 
partners, namely, the 6th defendant and 
proceeded as such in the said bankruptcy 
proceedings and further haying received 
two dividends in 1910, cannot seek to 
recover the same debt (by) suit again, 
that having assigned their property to the 
Official Assignee at Singapore the defendants 


cannot be sued in any other Court in the- 


British Dominions for a debt provable and 
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proved under the said bankruptey, that 
the cause of action to recover the suit 
debt having arisen within the jurisdiction 
of the Supreme Court at Singapore, the 
discharge of these defendants from the 
said debt and liability, under the bankruptcy 
law prevalent’ there, operates as a discharge 
everywhere else and that the plaintiffs and 
6th defendant have lost their right to sue 
defendants Nos. 1 to 5 on the suit debt. 
Objections were also taken regarding the 
rate of interest claimed and on the score 
of limitation and the jurisdiction of this 
Court to try this suit, 


_ 5. The defendants Nos, 2,4 and 5 ignor 
the suit dealings and disclaim all int eres 
in the K. P. V. R. K. R. firm at Singapore and 
contend that the suit is barred by time, that 
they are not liable to pay the suit debt and 
that this Court has no jurisdiction to eater- 
tain this suit. In other (respects) they 


‘adopt the statement of the 3rd defendant. 


6. A preliminary point was raised by the 
defendants’ Pleader * a x F < 
To cover that point, the following issue was 
framed: — Whether this suit is not maintain- 
able owing to the result of insolvency pro- 
ceedings at Singapore referred to in the 
pleadings. Arguments were addressed to 
me subsequently on this point and I am 


first to decide the question involved “in the 


said issue. 


7. The money dealings between the 
plaintiffs’ firmand the firm of defendants 
Nos. L to 5, who will hereafter be called the 
defendants, took place in Singapore, both the 
firms being situated there It may, there- 
fore, be presumed that the performance of the 
contracts of loan created in the course of 
such dealings was by implication agreed 
to be made in Singapore itself. There is 
nothing in the plaint to show that the place 
of performance was to be outside Singapore. 
L think it may fairly be taken on the 
strength of the above mentioned circumstances 
that the place of performance was 
Singapore and that the said contracts are 
foreign contracts With reference to a 
contract entered into in Colombo but not 
alleged to be performed, as in this gase, in 
India, it was held by the Madras High 
Court that it must be taken to be a, foreign 
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contract [Deivanayagam Pillai, A. T. S. v. 
Muthukumurasawmy Pillai (1)]. 

8. The facts stated in the written atate- 
ment regarding the insolvency proceedings 
at Singapore are all of them admitted by the 
plaintiffs. Exhibit A is a copy of the 
insolvency petition filed by the defendants’ 
firm and Exhibit B isa copy of the receiving 
order passed by the Supreme Court at 
Singapore. Exhibit I shows that the defend- 
ants assigned over to the Official Assignee 


all their properties including those iz India. 


Exhibit IT, dated 5th August 1913, is a copy 
of the final order of discharge of the in- 
solvents. It appears therein that the 6th 
defendant opposed the motion for discharge. 
It is thus sufficiently clear that in the in- 
solvency proceedings the 6th defendant, 


who is one of the partners of the plaintiffs’. 


firm, took part, proved the suit debt, had it 
estimated at a certain figure (vide paragraph 
6 of the written statement) and further got 
two dividends from the Official Assignee at 
Singapore, which fact appears in the plaint 
itself. On these admitted facts the learned 
Vakil. for the defendants ecntended that 
the plaintiffs have lost their right to bring 
a suit upon the suit debt again in India. 
He referred to section 30 of the Straits 
Settlement Bankruptcy Ordinance, 1888, 
clause 3, which rons as follows: “An 
order of discharge shall release the bankrupt 
from all other debts provable in bankruptcy.” 
Clause 4 of the said section runs as follows: 
“An order of discharge shall be conclusive 
evidence of the bankruptcy and the validity 
of the prozeedings therein, and in any 
proceedings that may be instituted against 
a bankrupt, who has obtained an order of 
discharge in respect of any debt from which 
he is released by the order, the bankrupt 
may plead that the cause of action occurred 
before his discharge and may give this Or- 
dinauce and the special matter in evidence.” 
The contention of the defendants’ Vakil is 
that, by the combined operation of clauses 
8 aud 4 of section 30, the defendants have 
been completely released from the suit debt, 
which was ircluded in the schedule of the in- 
solvents filed in the said hankruptey proceed- 
ings (ride paragraph 4 of the plait). L thit k 
that this contention is perfectly sound. Clause 


(1 14 Ind. Cas, 590, 
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8 shows that the discharge of the insolvents 
releasesethem from all debts provable under 
the bankruptcy. The suit debt was not only 
provable underit but was actually, proved. 

The word ‘released’ used in clause 3 evidently 
denotes that the debt was completely extin- 
guished by virtue of the order of discharge. 
In Thompson y. Cohen (2) qnoted by the 
defendants’ Vakil, the word ‘released’ is used 
in the sense of extinguishment or destrnetion. 
It was decided that, by virtue of the Bank- 
ruptey Act, 1669, where the word ‘released’ 


- was used, the defendant in that action was 


completely discharged from his debts. The 
defendants’ Vakil also quoted other English 
rulings (Gardiner v. Houghton (3), Burrows 
v. demino(4) and Potter v. Brown (5) |, according 
to which a discharge of an insolvent from his 
debts under the law of a foreign country would 
act asa discharge everywhere and may be 
pleaded in defence to an action, if the con- 
tract on which itis based is a foreign con- 
tract in the sense that it came into existence 
in a foreign country and was also performy 
able there. In other words, if according to 
the Jaw of the foreign country, the insolvent 


“was freed from all liability with reference 


to any debt, he cannot again be sued elsewhere 
as regards foreign contracts, whereas as 
regards English contracts he can still be so 
sued. This distinction is well marked in the 
said decisions. If the law of the foreign 
country does not putan end tothe debt, 
but simply suspends the remedy or it the 
contract be an English cortract, a suit can 
be maintained in England and this point was 
decided in Ellis v. McHenry (6) [vide 
Antony Gibbs & Sons v. La Societe 
Industrielle Et. Commerciale Des Metaux 
(7)}. In Quelin v. Metsson (8) it was 
decided that a bankrupt who had assigned his 
property under a French commission of 
bankruptey could not afterwards be sued 
ina Court of Justice in the British Domin- 
ions by one of his creditors for a debt proved 
under it. 

12) 7 Q. B. D. 527 at p. 532; Li; J. Q. B. 221; 26 
L. T. 693. 

(3) 121 E. R. 1247; 2 B 45. 743; 127 R. R. 544, 

(4 93 E R. X15; 2 Str. 733 

(5) 'OZ E. R. 1016; 7 R. R. 668; 1 Smith 351; 6 
East 124. 

(6) 6 O. P. 228 at pp. 230, 234; 40 L. J. C. P. 109; 
23 L. T.S 1; 9 W. R. 503. 

(7) 25 Q.B D. 899. 

(8) (1828) 1 Knapp. P. C. C. 266; 12%. R. 320. 
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9. It was also argued that the plaintiffs 
are under a particular disability standing in 
the way of their maintaining this suit by 
virtue of their having got dividends during 
the administration of the defendants’ estate 
by the Official Assignee at Singapore. 
From Ha parte Robertson, In re Morton (9) it 
appears that such a conduct amount- 
ed to a sort of undertaking’ on their part 
not to bring a suit in India on the debt 
with reference to which the dividends were 
obtained. Sir James Bacon, C. J., express- 
ed himself as follo-s as regards the effect 
of a creditor coming in under the liquida- 
tion proceedings of a foreign Court: “He 
came in under the liquidation, and what 
is the consequence of creditors coming m 
under a liquidation or bankruptcy? They 
come in under what is as much a compact 
as if each of them had signed, and sealed and 
sworn to the terms of it—that the bankrupt’s 
estate shall be duly administered among the 
creditors. That being so, the administra- 
tion of the estate is cast upon the Court, 
and the Court has jurisdiction to decide all 
questions of whatever kind, whether of law, 
fact or whatever else, the Court may think 
necessary in order to effect a complete dis- 
tribution of the bankrupt’s estate.” Taking 
it for argument’s sake that the suit debt 
was due on an Indian contract, a foreign 
contract with regard to Singapore, the 
plaintiffs by reason of their submitting to 
the jurisdiction of the insolvency side of 
the Supreme Court of Singapore and ob- 
taining the said dividends must be taken, 
according to the principle above laid down, 
to have agreed to the administration of all 
the properties of the insolvents sitnated in 
Singapore and elsewhere by the Official 
Assignee at Singapore for the equal benefit 
of all the creditors under the insolvency. 
The properties in India, which are now 
sought to be proceeded against after obtain- 
inga decree in this suit, were also includ- 


ed in the schedule of insolvency filed in 
Singapore and, therefore, if the plaintiffs 
are allowed to maintain this suit, they 


would reap animproper advantage over the 
other creditors in the insolvency. Having 
contracted, as it were, that they would 
not reap such an advantage, the plaintiffs 


(9) 20 Eq. 738 at p. 737; 44 L. J. Bk. 99; 32 L.T. 
697; 23 W. R. 906. 
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cannot be allowed to go back on such a 
contract by being permitted to maintain 
this action. When they came in under 
the bankruptey at Singapore and accepted 
dividends, it must be takenthat they held 
out to the Supreme Court at Singapore 
that they would not take any further pro- 
ceedings anywhere else s2 as to prejudice 
the even administration of the insolvents’ 
effects included in their schedule, and that ` 
the said dividends were paid to them in 
pursuance of such a representation. They 
are, therefore, now estopped from bringing 
this action setting aside such a representa- 
tion. 

10. Hitherto .it was assumed that the 
contracts on which the suit debt is based 
were foreign contracts (Singapore contracts), 
But assuming that they are Indian con- 
tracts, it appears from Phillips v, 
Allan (10), quoted by the learned Vakil 
who appeared for the deferdants, that the 
plaintiffs are equally debarred from maintain- 
ing this action. It was stated in the said 
case that, if an English subject had claim- 
ed to have the benefit of the Seotch Law 
of insolyency and to take a distributive 
share of the property of the insolvent under 
that law, he cannot bring a suit upon the 
same debt in England after the 


passing 
of an order of discharge in the Seotch 
Court in the insolvent’s favour. What was 


actually decided in that case was tĦat by 
merely opposing the discharge of the in- 
solvent in the Seotch Court, the English 
subject was not debarred from maintain- 
ing an action in the English Court, as it 
could ‘not be said that by such appearance 
alone he consented to be bound by the 
judgment of the Scotch Court. In this connec- 
tion Bailey, J., added that if he had asked to 
have the benefit of the Seotch Law and to 
receive a share of the defendant’s property, 
there might have been ground for saying 
ihat he had consented to become bound by 
that law and by the judgment of the 
Scotch Court. According to this opinion 
of that Jearned English Judge, the plaintiffs 
in this case must be taken to have con- 
sented to the insolvency jurisdiction of the 
Singapore Court, even assuming that their 
contract was an Indian contract, as they 


20; 8 B, & 0. 477; 2 Mam, & Ry. 


(10) 108 E. R. 11 9 
. B. (0. c.) 2; 32 R. R, 450, 


576; 70. J. 


. 
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did not stop with merely opposing the 
discharge of the insolvents, but claimed 
and were paid two dividends. They are, 
therefore, debarred according to the opinion 
expressed in the said English ruling from 
maintaining this suit, 

11, In Rangasawmy Padayachi v. Narayana- 
swamy Padapacht (11), quoted by the other 
_ side Vakil, it did not appear that any order 
of discharge in favour of the insolvent 
had been made. Moreover, the law of the 


foreign country where the insolvency 
proceedings took place was not cited to 
show what effect they had upon the 


ereditors, All that was decided in that 
case - was that insolvency does not by 
itself operate as a discharge in all jurisdic- 
tions. It is not insolvency by itself that 
is pleaded as a bar in this suit, but that 
plus something more. The insolvency 
proceedings in the case cited as Rangasawmy 
Patayachi v. Narayanasuwmy - Padayachi (1) 
occurred in Griqualand and there was no 
evidence as to the laws prevailing there 
regarding insolvency. The Court had, there- 
fore, no materials from which it could be 
satisãed that the insolvent’s estate in India 
had become vested in the trustee in 
bankruptcy in Griqualand. Bat in this 
case there is clear evidence to show that 
the insolvent inclnded his properties in 
India in the schedule filed by him in the 
Singapore Court and that the same became 
vested in the Official Assignee. 

12. Section 42, Bankruptcy Ordinance, 
1888, lays down that the property of the 
bankrupt divisible among his creditors 
comprises of (1) such property as may 
belong to or be vested in the bankrupt 
at the commencement of the bankruptcy 
or may be acquired by or devolve on him 
before his discharge, (2) the capacity to 
exercise and to take proceedings for 
exercising all such powers in or over or 
in respect of property as might have been 
exercised by the bankrupt for his own 
benefit at the commencement of his bankruptcy 
or before his discharge, etc. In the definition 
of property given in section 2l no excep- 
tion is made in respect of properties situated 
outside Singapore. There are also provi- 
gions in the Ordinance enabling the Official 


(11) 7 Ind, Cas. 417; 34 M, 247; 8 M. L. T. 120; 
(1910) M. W. N. 695. 
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Assignee to compel the insolvent before ‘his 
final „discharge to help him towards the 
realisation of all his properties. The argu- 
ment of plaintiffs? Pleader that if this suit 
be dismissed there would be no means of 
making the insolvent’s property in India 
liable to pay hisdebts, has, therefore, no force, 
The Official Assignee should have, been moved 
before the insolvents’ discharge to compel 
the insolvent to execute a conveyance, if 
necessary, in his favour or to do any other | 
thing necessary to realise the insolvents’ 
effects in India. It was held in Hookamchand 
Sarupchand v. Nowrojt Sorabjt Talati (12) 
that the Insolvent Debtors Court at Bombay 
could order the property of the insolvent 
at Shanghai to be handed over to it by 
the insolvent. Moreover section 42 (2) 
clearly shows that the Official Assignee has 
derived the capacity to exereise and take 
proceedings for exercising all powers in or 
over or in respect of insolyents’ properties in 
India without any help from the insolvents, 
All that the plaintiffs can do, under the 
circumstances, will be to move the Official 
Assignee to take steps bo realise the insolventa’ 
properties in India and to pay them a divi. 
dend from the realisation. 

13. The plaintiffs’ Pleader argued that 
the objection based upon the insolvency pro- 
ceedings in Singapore could only touch the 
suit as again defendants Nos. land 3 who were 
declared insolvent there, but that it could not 
affet the maintaining of this suit as against 
defendants Nos. 2,4 and 5. In support of 
this argument, he relied upon section 30, 
clause 4, according to which an order of 
discharge does not release any person who 
at the date of the receiving order was a part- 
ner or co-trustee with the bankrupt or was 
jointly bound or had made any joint contract 
with him or any person who was surety or in 
the nature of a surety for him. Acszording to 
him, defendants Nos. 2,4 and 5and undivided 
sons of defendants Nos. l and 3 were jointly 
bound to pay the suit debt and, therefore, 
they can be proceeded against in this suit 
under the said reservation in section 380. But 
I think that section 30, clause 5, ia not appli- 
sable to this case at all. The undivided song 
of a Hindu father are, by virtue of their 
being such sons, under a pious obligation to 
pay their father’s debts and the right of the 


(12) 10 Bom, L, R. 345. 
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éreditor ts implead them in a suit against the 
father or to proceed against them separately 
after his death arises not out of any joint 
contract made by them and their father or 
out of the facts which gave rise to liability 
against the father, but only arises from such 
obligation on their part. Moreover, their 
obligation is limited by Hindu Law to their 
shares in the assets of their father. Their 
liability to be sued for the father’s debt de- 
pends upon (1) the existence of the debts, (2) 
assets of the father in their: hands, and 
in the very nature of the case their liability is 
of a secondary character. If the debt itself due 
by the father is discharged by operation of 
law as in the present case, I gravely doubt if 
the sons would still remain liable under it. The 
words ‘are jointly bound with him’ occurring 
in section 30, clause 5, do not in my opinion, 
cover the case of undivided sons of a Hindu 
father being bound to pay the latter’s debts. 
They seem to contemplate cases in which two 
or more persons are, by the virtue of their 
joint act or otherwise, equally liable in every 
respect to another and the nature of whose 
liability is of the same kind. It is well 
“known that the sous of a Hindu father are 
not liable to pay the father’s debts from their 
self-aequired property and that even the 
liability with regard to the joint family 
property is limited to debts not of an 
immoral or illegal character. The liability 
of the father and that of the sons, therefore, 
cannot be said to be of the same kind and 
they cannot, therefore, be said to be jointly 
bound within the meaning of the said section, 


14. . There is another reason which will 
clearly show that this sait cannot be proceeded 
with against the sons separately. They are 
not personally lable to pay the suit debt nor 
are they liableto pay it from their self- 
acquired properties. They are impleaded in 
this suit only to enforce their liability as 
undivided sons of the defendants Nos. | and 3, 
who alone are described as partners of the 
K. P. V. R. K. R. firm (vide paragraph 12 of 
the plaint), evidently in order to enable the 
plaintiffs to proceed against their shares in 
theancestral properties of defendant Nos. 1 and 
8, in the view that those properties are not 
affected by the insolvency proceedings in 
Singapore. But it must be observed that 
the vesting orderin favour of the Official 
Assignee in Singapore must have transferred 
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their properties in India, including the shares 
of their undivided sons, to the Ofcial 
Assignee according to the Hindu Liw, to 
which the defendants Nos. 1 to 5 belong and 
which, as law of personal status, must be 
taken to govern them wherever they may be. 
When the insolvents included their properties 
in India in their schedule, it must be taken 
that the shares in them cf their undivided 
sons were also included. This principle 
has been well established in Fukirchand 
Motichand v. Motichand Hurruckchand (13) and 
Rangayya Chetit v. Thantkachalla Mudah 


(14). It was held in the former case 
that, under the Mitakshara Law, a 
father has the right to dispose of his 


sons’ interest in ancestral immoveable estate 
for the payment of his own debts not 
contracted for immoral purposes, and that any 
order made under section 7 of the Insolvency 
Act would vest that right in the Official 
Assignee who can, therefore, give a good and 
complete title to such ancestral immoveable 
estate to his purchaser. It is nobody’s case 
that the debts in respect of which the defend- 
ants Nos. 1 and 3 were declared insolvents 
were immoral or illegal. 16, therefore, follows 
that the whole joint family estate of defend- 
ants Nos. 1 and 8 including the shares 
therein of their sons, namely, defendants 
Nos. 2, 4 and 5, has been already vested in 
the Official Assignee at Singapore and, there- 
fore, no part of it remains to be availed of for 
the purpose of enforcing the payment of the 
suit debt. For these reasons, I hold that the 
suit cannot be maintained against defendants 
Nos. 2, 4 and 5 also. 


Mr. A. Krishnaswami Atyar, for the Appel- 
lants. 

Messrs. O. P. Ramaswami Aiyar and P. 9, 
Fardyanatha Aiyar, for the Respondents. 


JUDGMENT.—The facts are fully stated 
in the judgmant of the lower Court and 
it is unnecessary to re-state them. Two 
points are taken for the appellants in 
the appeal. 

First, ib is contended that the discharge of 


the bankrupts under the Straits Sattlement 
Bankraptey Ordinanca by the Singapore 


(18) 7 B. 484. . 
(14) 19 M. 14. 
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Court does not operate as a discharge from 
the debts in this country. It is conceded 
that the discharge operates as an ex- 
tinguishment of the debt and not merely 
as a bar of the remedy so far as Singapore 
is concerned. The plaintiffs and the defend- 
ants are trading at Singapore, the debts 
were contracted there and were payable 
there. The plaintiffs proved their debts 
ander the bankruptcy, received dividends 
and were really parties to the order of 
discharge. In these cirenmstances a release 
of the debt under the Bankruptcy Law of 
Singapore is a discharge of it everywhere. 
The fact that the parties have their domicile 
in this country and the defendants have 
some property here is immaterial. The rule 
is, we think, accurately stated in Rule 
115 of Mr. Dicey’s book on the Conflict 
of Laws. 


The neat point is equally baseless, and 
it is this. The Ist defendant and his 
brother the 3rd defendant were adjudicated 
bankrupts. .The 2nd defendant is the son 
of the lst and defendants Nos. 4 and 5 
are the sons of the 3rd. All the five are 
members of a joint Hindu family and they 
have some family property here. The 
contention is that the effect of the dis- 
charge is only to release the father from 
liability but that does not affect the Hindu 
Law liability of the sons to pay the debts 
of the father, and that the creditor is 
entitled to sue the sons and recover the 
debts from out of tbeir shares of the joint 
family property. This, it is said, follows 
from? clause 4 of section 30 of the 
Bankruptey Ocdinance, which like section 28 
of the Hnglish Bankruptey Statate declares 
the effect of an order of discharge. The 
material portion of the clause is as 
follows, “an order of discharge shall not 
release any person who, at the date of 
the receiving order, was jointly bound or 
had made any joint contract with him”. 
The question is whether a Hindu son is 
jointly bound with his father to pay the 
debts within the meaning of the section. 
We think, not. The liability of a Hindu 
son to py the debts of his father not 
being illegal oc immoral (Avyavaharika) 
has been developed, by judicial decisions, 
from his pious obligation to save the 
father from sin, as laid down by the 
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Hindu Law Texts. This liability as now 
developed is certainly nota joint liability, 
nor a jôint and several liability as ordinarily 
understood in English Law, in fact it is 
difficult to bring it under any particular legal 
category of the English Law. In the 
ease Ramasanu’ Nadan v. Ulaganatha Goundan 
(15), which for the first time settled that 
the son could also be joined with the 
father in a suit to recover the father’s 
debt, Sir V. Bashyam Aiyangar in his 
interesting argument repeatedly admitted 
that the son was not jointly liable with 
the father. In his judgment in the Full 
Bench case, Pertasami Mudaliar v. Seetnarama 
Chettiar (16), Bashyam Aiyangar, J., treats 
it as settled law that the son could not 
be sued alone, during his father’s lifetime, 
for recovery of a debt due by the father, 
though the father can be sued alone without 
the son. It is also settled that after the 
father’s death a suit can be instituted on 
the original cause of action, though judg- 
ment had been recovered against the 
father. These positions shew clearly that 
a Hindu son was not jointly bound with 
his father. 


The joinder of the son with the father 
in a suit to enforce payment of the father’s 
debt is, for the purpose of enabling the 
Court to exercise the power, which the 
father had, of selling family property, 
including his son’s share, to pay his own 
private debts, provided they were not illegal 
or immoral, and to prevent the son from 
questioning the natnre of the debt, in 
execution, in the event of the decree against 
the father being executed by attachment 
and sale of the family property including 
the son’s share. There were also procesaual 
difficulties (which have been removed by 
the present Code) in case the father died 
bsfore the execution of the decree and the 
son was not a party to the decree. 


The matter may also be viewed in another 
way. The effect of the discharge was 
undoubtedly to release the lst and 3rd 
defendants and n> sait conld have been 
instituted against them. If, as already 
stated, no suit can bs instituted against 


(15) 22 M. 49 (F. B.); 8 M. L. J. 812. 
(16) 27 M, 243 (F. B.N L4 M, L. J, 84, 
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the sons alone, at any rate so long as 
the father is alive and the family undivided, 
even though the father’s liability is 
subsisting, the present suit against the 
sons alone must a fortiori be had. This, 
we think, is the necessary result of the 
extinction of the liability of the father, 
for it is only so long as the liability of 
the father subsists that the pious obligation 
of the son lasts. It is argued with some 
force that the power of the father to sell 
the shares of his sons for the psyment 
of his debts is not a power which can 
vest in the assignee uuder a bankruptcy 
and it is hard on the creditors that they 
should be deprived of all remedy to make 
the shares of the sons available for the 
payment of the debts. Whether such a 
power would vest in the assignee or trustee 
in bankruptey if the adjadication had been 
made by the forum of the domicile, it is 
unnecessary to consider, as that would 
depend on the language of the particular 
Statute [See Nunna Brahmayya Setti 
v. Chidaraboyina Venkitaswamy (17)]. 16 
is, .however, clear that the adjudica- 
tion and assignment of the bankrupt’s 
property under the Straits Settlements 
Ordinance in this case does not operate as an 


assignment of immoveables or even of 
moveables in India. This is really no 
hardship, for presumably the Singapore 


creditors looked to the assets there for 
payment. The appeal, therefore, fails and 
must be dismissed with costs. 

Appeal dismissed. 


VYR P. 
(i7) ‘26 M. 214. 


CALCUTTA HIGH COURT. 
SrE :lAL sEN Ci 
APPRLLATE CIVIL JURISDICTION. 
August 29, 1916. 
Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, Jastice Sir Asutosh Mookerjee, Kt., 
Justice Sir William Chitty, Kt., Mr. Justice 
Teunon and Mr. Justice Chowdhary. 
In the matter of REGINA GUHA — 
PETITIONER. 

Pleader, enrolment of — Woman, right of, to admission 
as Pleader—Legal Prastitionzrs Act (XVIII of 1879), 
5. 6, interpretation of—Rules of Oalcutta High Court 
thereunder, r. 27, whether ultra vi es—General Olauses 
Act (I of 1363), s. 2——f-gal profession in British India, 
history of. 
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Under the law as it now stands a person of the 
femalo sex (having tho necessary qualifications) 
is not entitled to be admitted to the ranks of the 
logal Pe [p. 931, col. 2; p. 987, col. 1; p. 988, 
col. 1. 

The rules of tho Calcutta High Conrt made in 
pursuance of section 6 of the Legal Practitioners 
Act (XVILI of -879), which clearly contemplate the 
admission of men only as Pleaders in the subordinate 
Courts, were mado in accordance with and for the 
purpose of carrying out the intention of that Act 
and are not ultra vires. Ep, 931, cols. 1 & 2; p, 948, 
col. L] 

Section 2 of the General Clauses Act, 1868, does 
notremove the disability on the admission of women 
created by Act XVIIL of 1879. [p. 931, col 1; p. 933, 
col. 2; p. ‘37, col. 2.] 

History of the Legal profession in British India 
et i [p. 929 to p. 931, col. 1; p. 982, col, ; p. 934, 
col. 1. 

Per Sanderson, C. J—Reuding the sections of the 
Legal Practitioners Act relating to the admission 
of Pleaders without reference to the General Clauses 
Act of 1868, they obviously contemplate the admis- 
sion of a male person only andthe pre-existing dis- 
ability of women to be admitted as Pleaders was 
not removed by that Act. The progressive character 
of recent legislation has only been in the direction 
of removing restrictions on the qualifications of men. 
Having regard to the constitution of the profession 
of Pieaders existing at tho.date of the passing of the 
1879 Act and the fact that the whole trend of legis- 
lation for a long time had been to confine the pro- 
fession to men, both tho subject-matter of the 
legislation and the context aro repugnant to w 
construction of the Act which would include females, 
It could not be intended that such a disability 
should be removed by a mere interpretation clause. 
[p. 9:0, col. 2; p 981, col. i] 

Bebb v. Iaw Society, (1914-1 Ch. D. 286; 88 5. J. 
Ch 363: 110 L. T. 358; 58 5 J. 153; 30 T. L. R. 179, 
referred to. 


Per Mookerjee, J—Ncither the preamble nor the 
provisions of any of the sections of tho legal 
Practitioners Act afford any indication of an inten- 
tion onthe part of the Legislature to widen the 
profession of Pieaders by the admission of women 
into its ranks. There may, obviously, be weighty 
reasons why, in the University Act, words importing 
the masculine gender may be taken to include 
females, while in the Pleaders Act no such intention 
can be reasonably attributed to the legislature; the 
subject-matters of the two Statutes and the histori- 
cal antecedents thereof aro entirely different. [p. 
934, cols. 1 & 2.] 


An examination of the decisions pertaining to the 
subject discloses that, in favour of allowing women 
to practise law under old Statutes which mentioned 
men only, the Courts have reasoned 11) that every 
word importing the masculine gender only may 
extend to and be applied to females, (2) that Statutes, 
whenever they might have been ‘passed, should be 
construed as if they wero recently enacted and not 
with reference to what was in the mind of the 
Legislature at the time of their enactmenc, (3) that 
all Statutes are to be construed, as fur as possible, 
in favour of equality of rights and all restrictions 
upon human ‘liberty and claims for special privileges 
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are to be regarded as having a presumption of law 
against them, (4) that the status of women has, in 
the eye of law and in popular acceptation,so changed 
as not only to prevent their admission to the Bar 
but practically to demand it. In refusing to admit 
women to practise law, the reasoning employed 
has been substantially tho opposite of that which 
favoured their admission, (1) that words importing 
the masculine gender cannot be read so as to 
include women, unless the subject matter and the 
contest justify such a contention, (2) that as the 
Legislature mever contemplated the admission of 
women, as indicated by the history of the profession, 
words of the masculine gender in the Statute should 
not be interpreted to include women, (3) that an 
extended interpretation should not be put on Statutes, 
because women are generally unfitted for the duties 
of the legal profession, (4) that, if the status of 
women hasaltered in the oyes of Jaw and popular 
acceptation, the proper remedy is legislation and 
not an alteration of the law in the guise of judicial 
exposition of the existinglaw. [p. 935. cols. 1 42.) 

English and American decisions reviewed. |p. 934, 
col, 2 to p. 936, col. 1.) 

No trace of women legal practitioners can be found 
in Hindu or Buddhistic times or during the 
Muhammadan period. When in 1793, for reasons 
assigned ip the preamblo to Regulation VII, tho 
profession was re-organized and given a legal status, 
the Legislature contemplated men alone as members 
of the profession. There’ has never been a departure 
from that policy. There is no possible oscapo from 
the conclusion that, on tho law as it stands, women 
are not entitled to bo admitted to the ranks of the 
legal profession. ip. 986, col. 2; p. 987, col, 1.) 

Per Chitty, J.—The Legal Practitioners Act was not 
framed to create a new profession but to regulate one 
which had been in oxistence for many years, 
during which no woman was enrolled or applied 
to be enrolled as a Pleader. To read tho Legal 
Practitioners Act to include females would certainly 
be repugnant to the subjeci. [p. 987, col. 2; p. 938, 
col, 1.5 

Tt is doubtful whether tho General Clauses Act can 
apply to rules framed by the Calcutta High Court, 
though, in framing such rules under an Act of tho 
Legislature, the Couri should not uso any particular 
expression or word in a different sense to that 
applied to the particular oxpression or word by the 
Act itself. [p. 988, col. 1.) 

Application under rule 18 of the Rules 
framed by the High Court, Calcutta, under 
glauses A, B, © and D of section 6 of Act 
XVIII of 1879. 

FACTS appear from the judgment. 

Mr. Eardley Norton (with him Messrs. P. 
K. Mazumdar, M. N. Kanjilal and Man- 
motha Nath Mukherjee), for the Petitioner.-— 
This is an application by Miss Regina Guha 
for enrolment as a Pleader under the rules 
franred in conformity with section 6 of the 
Legal Practitioners Act (XVIIL of 1879), 
‘Miss Guha passed the M. A. Examination in 
1918 and headed the list. She has also 
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passed the B. L, Xxamination this year. So 
there “is no doubt that she has got the neces- 
sary qualifications. She after passing the 
B.L. Examination applied to the Court of 
the District Judge of 24-Perganas for ad- 
mission as a Pleader under rule 27 of the 
Legal Practitioners Act. But a letter was 
forwarded to Miss Guha intimating to her 
that as there was no precedent of permission 
having been granted to ladies to practise as 
Pleaders, the question should be judicially 
disposed of by the High Court., In conse- 
quence of that the mattter has been bronght 
to the notice of your Lordship the Chief 
Justice, and this Speccial Bench has been 
constituted to consider the matter. 

Under section 6 of Act XVIII of 1879 
the High Court has framed rules and 
rule 27 says that any person who bas passed 
the B. L. Examination may be admitted as a 
Pleader, provided he makes the application 
within a year of his obtaining the degree. 

[Sanper-on, C. J.—The word there is 
“his.” | 

Yes “any person” — male or female. I rely 
upon the word “person.” The definition of 
“person” as given in the General Clauses Act 
says that it includes both males and females 
and the rules cannot abrogate the rights, 

LSanperson, ©. J.—The section says that 
the applicant should be a “proper person.” | 

That is another argument. I say that the 
word “person” includes a woman. The right 
has been given to me by an Imperial Act 
and that right cannot be ent down by any 
rules framed under that Act. 

[Sanpexson, Œ. J.—My learned brother, 
Mr. Justice Chitty, points out to me that the 
General Clauses Act (X of 1897) only applies 
to Acts which were passed afterwards. | 


There is another General Clauses Act (I of 
1868). In clause 2, sub-section 1, of that Act 
it is stated that the masculine gender should 
include the feminine gender. Section 6 of 
the Legal Practitioners Act must include both 
sexes and consequently Miss Guha is not ex- 
cluded. 


[Sanperson, C. J.—I suppose the Pleaders 
did not come into existence in consequence of 
this Act. They existed long before that. 
What was their status? By what anthority 
were they regulated before this Act came 
into existence? 


I believe. Act XX of 1865. 
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There is nothing inside the Act of 1879 
which says that women should not be allowed 
to practise. The word “person” there means 
both sexes, 

[Sanppeson, C. J.—The rules as they 
stand at the present moment contemplate the 
admission of men only. |] 

That is my point 1 deny with great res- 
pect their right to limit it to men only. 

[SANDRRSON, C. |.—What sort of person 
was contemplated by the Legislature when 
the Act of 1879 was passed? ] 

If there is a single thing in any Act sug- 
gesting that the Pleaders, who would be 
admitted, should be only men, then | have 
nothing more to say. I submit that we can- 
not eliminate woman from the word “person.” 
As regards “proper person” it has reference 
to moral character, social status and it does 
not refer to sex at all. Rule 21 of the 
General Rules of the High Court, Appellate 
Side, state that the word “proper” bas some 
other connotation than sex. Practice cannot, 
“I submit, interfere with the meaning of the 
word. It appears from the case reported as 
Bebb v. Law Socrety (1) that under the 
Common Law the privilege was not extended 
to women. But the conditions of women in 
England. and in India are quite different. 
The question is, does the Common Law 
apply here? I submit that it does not. In 
“support of my contention I rely upon the case 
reported as Governor of Bengal in Council v. 
Moti Lal Ghose (2). 

Then we find that Regulation VII of 1793 
was repealed by Regulation XXVII of 1814. 
In the Act of 1793 the word ‘man’ appeared, 
but in the Act of 1814 the word “person” was 
“substituted in place of “man” and the limita- 
tion was removed. That shows the tide of 
advance. The Act of 18i-4 was repealed by 
Act I of 1846, and there has been a further 
advance since then. In 1793 the existing 
circumstances were entirely different and at 
that time they thought of “men’ only. But 
the Act was not intended to provide for the 
necessity of all times. Taey did not 
legislate in 1793 for the future. The Legis- 
lature acted on the position as it stood then. 
At that time no one would think that none 
but men should be legal practitioners. Since 

(1) (1914 1 Ch. D. 284; 43 L J. Ch. 383; 110 L. 
T, 353, 58 S.J 108; 30 L. u R. 79 

(2) 20 Iad. Uas. 3l; 17 O W N. 1253; 14 Or, L.J. 
gal, 410. 174; 18 O. L. J. 452 (F. B.). - 
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then up to now the legislatiou is gradually 
progressing, having its object to remove all 
the obstacles. The cumulative effect of all 
these is the extension of privilege, and as 
there is nothing to show that the word 
“person” should be limited to “man” only, the 
application of Miss Gaha should be granted. 

Sir S. P. sinha, Advocate-General, for 
the Bir (with him Babu Ram Charan Mitra, 
Senior Government Pleader, for the Vakils).- - 
I would refer your Lordships to Harington’s 
Analysis, Volume I, page 147. It points out 
that Regulation VII of 1793 practically laid 
the foundation of the Vakils’ profession in this 
country. Then came the Regulation of 1814, 
which was replaced by the Act of 1846. At 
the time when the profession was constituted 
it was clearly contemplated that the pro- 
fession should consist of men only. The 
classes from which the members of the pro- 
fession were selected as wellas their quali- 
fications make it almost impossible to think 
that the Legislature contemplated *the ad- 
mission of the other sex into the profession. 
But as Mr. Norton bas said, undoubtedly the 
legislation has been progressing. 

The word “person” as detined in the Gene- 
ral Clauses Act implies both the masculine and 
feminine gender. But the difficulty is not so 
much with regard to the word “person” as 
with regard to the personal pronouns, die, 
she, his, her The question is whether hav- 
ing regard to the history of the profession it 
can be said that “he” includes “she.” 

The ease cited by Mr. Norton is of no 
assistance to us. But in this connection I 
may say that Common Law is applicable to 
Calcutta. 

Mr, Mazumdar, in reply.—The rules framed 
by the High Court must be subject to the 
General Clauses Act. As regards the appli- 
cability of the Common Law in Caleatta, I 
submit that in exercising the jurisdiction of 
the Appellate Side your Lordships cannot 
apply the Common Law, 


JUDGMENT, 


SANDERSON, ©. J.—This matter comes before 
this Court upon a petition of Miss Regina 
Guha. i 

Tbe circumstances are set out therein 
as follows: i 

1. “That your petitioner obtained the 
Degree of the Bachelor of Law of the 
University of Calcutta in the year 1916.” 
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2. “That your petitioner desiring to be 

admitted to practise as a Pleader in the 
District of 24. Perganas paid into the 
Government Treasury of the said District 
the fee prescribed by rule 27 of the Rules 
framed by the Hon’ble High Court under 
the Legal Practitioners Act and also present- 
ed her diploma, the receipt for the said fee 
and a stamp paper of necessary value of 
her first certificate to practise to the learned 
District Judge of 24-Perganas together 
with the necessary application for admis- 
sion,” 
3. “Thatthe learned District Judge of 
24- Perganas by a memorandum, dated the 3rd 
April 1916, forwarded the said application 
to the Hon’ble High Court for orders as 
to your petitioner’s enrolment.” 

4. “That about the 16th of June 1916 
your petitioner received a memorandum 
from the learned District Judge, being 
Memorandum No. 912 dated 15th June 1916, 
forwarding for her information a copy of 
the communication addressed to him by the 
Registrar of the Appellate Side of the said 


Hon’ble Court. The said memorandum is 
annexed herein to and marked with. the 
letter A.” 

5. “That your petitioner accordingly 


begs humbly to move your Lordships and 
prays that, in view of the fact that she 
is a person duly qualified under the rules 
to be entitled ‘to enrolment as a Pleader, 
your Lordsbips may be graciously pleased 
te order her to be enrolled as such or pass 
such other necessary orders as to your 
Lordships may seem fit and proper.” 


In consequence of the petition this Court 
was formed for the purpose of hearing this 
application argued and deciding in a judicial 
capacity what the law relating to the appli- 
cation is. As it is a matter of considerable 
impertance both to the public and the legal 
profession, 1 directed that notice should be 
given to the Advocate-General and the 
Senior Government Pleader so that we 
might have the benefit of their assistance. 
16 should be clearly understood that it is 
not the function of the Court to express any 
opinion as to whether it is desirable that 
women should be admitted as Pleaders in 
the Courts subordinate to the High Court 
and that this Court was formed merely 
for the purpose of deciding the question 
in a judicial capacity, 


INDIAN OASES. 


[1916 


The question depends upon the true 
construction of the Legal Practitioners Act 
(XVILI of 1879), section 6, and the rules 
made by the High Court in pursuance there- 
of. 

[t was argued by the learned Counsel 
for the applicant 

(1) That the words used in the said sec- 
tion are large enough to include both sexes 
and consequently that women are not 
excluded. y 

(2) That the rules do not exclude women. 

(3) That if the rules do exclude women, the 
rules are ultra vires, 


Chapter Xf, Part I, of the General 
Rules of the High Court contains the rules 
as to the qualification, admission and 
certificates, ete., of Pleaders and Muktears 
in Courts subordinate to the High Court 
framed under clauses (a), (b), (c) and 
(d) of sertion 6 of Act XVIII of 1879, and 
rules 3 to 6 inclusive are the rules directly 
in point in this matter. The applicant has 
obtained the Degree of Bachelor of Law 
at the University of Calcutta, one of the 
qualifications specified in rule 3, and has 
made her application within a year as 
provided by the said rule. 


The first question is, what is the proper 
construction to be placed on section 6 of 
the Legal Practitioners Act, 1879. The 
language used in section 7-and following 
sections, such as the words “him” and 
“his”, point to an intention of the Legislature 
that it was a male person only who could 
be admitted asa Pleader of the subordinate 


Courts, but by the General Clauses Act 
of 1868 (1 of 1868), section 2, it was 
provided that in all Acts made by the 


Governor-General of India in Council after 
that Act should have come into operation, 
unless there was* something repugnant in 
the subject or context, words importing 
the masculine gender should be taken to 
include females: so that the use of the 
language above referred to in the Act of 
1879 is not conclusive. 


lt is necessary, therefore, to consider what 
was the subject with which the Legislature 
was dealing and what was the position of 
affairs relating to the’ profession of Plavdlers 
at the time the Legal Practitioners Ast of 
1879 was passed. [s is clase tri tha 
Legislatura was dealing with a pzofessiza 
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which was well known and which had been 
established for a long time. 

A summary of the Regulations, setting 
forth the origin of the profession of the 
Pleaders in Bengal and the reason for their 
appointment, is to be found in Harington’s 
Analysis, Volume I, page 147. 


The first Regulation dealing with this 
matter was Regulation VII of 1798, the 
preamble to which, after referring to the 
unsatisfactory state of affairs with regard 
to the practice in the Courts, provided “that 
it is, therefore, indispensably necessary for 
enabling the Courts duly to administer 
and the suitors to obtain justice that the 
pleading of causes should be made a distinct 
profession; and that no perrons should be 
admitted to plead in the Courts but men of 
character and education versed in Muham- 
madan or Hindu Lawand in the Regulations 
passed by the British Government; and that 
they should be subjected to rules and 
restrictions calculated to secure to their 
clients a diligent and faithful discharge of 
their trust.” This was the origin of the 
“profession” of Pleaders as recognised by 
the law and it is to be noted that the 
Pleaders were to be chosenfrom “men” of 
character and education and that they were 
to be Muhammadane or Hindus. 

The Regulation by its various clauses 
provided for the appointment and selection 
of Pleaders, i 

Clause 1I. “The Sudder Dewanny Adawlat 
is empowered to appoint, from time to time, 
such a number of Pleaders of the Muham. 
madan or Hindu persuasion, as may appear 
to them necessary to plead the causes of 
the parties in suits inthe Sudder Dewanny 
Adawlat, the Provincial Courts of Appeal 
and the Courts of Dewanny Adawlat in the 
several zillaas and the cities of Patna, Dacca 
and Murshidabad,” 

Clause V. “The Pleaders are to be 
selected from amongst the students in the 
Muhammadan College at Calentta and the 
Hindu Callege at Benares, who may be 
qualified and be desirous of being admitted to 
plead in any of the Courts, ifthe Colleges shall 
not furnish a sufficient number of Pleaders, 
the Sudder Dewanny Adawlat is toadmit any 
other persons, provided they be Muhammadans 
or Hindus, previously, however, ascertaining 
that, they are men of gcod character and 
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liberal education and giving a preference, 
in allcases, to persons of this description 
who have been bred to the study of the 
Hindu or Muhammadan Law.” 

Various Regulations were subsequently 
passed. To these I need not refer, In 1814 
however, Regulation XX VII was made for the 
purpose of reducing into one Regulation with 
amendments and modi-cations the several 
rules which had been passed: regarding the 
office of Vakil or native Pleader in the 
Courts of Civil Judicature. 

“Whereas it has been deemed expedient 
to transfer to the Provincial Courts the 
control now exercised by the Sudder 
Dewanny Adawlat in the appointment and 
removal of Vakils or native Pleaders in the 
zillah and city Courts and in the Provincial 
Courts, and whereas the speedy adjustment 
of disputes may be facilitated by empowering 
the authorised Vakils to receive certain 
fees for legal opinions furnished by them and 
by vesting them with authority to act as 
arbitrators under the general Regulations, 
and whereas it will contribute to the public 
convenience to reduce into one Regulation, 
with amendments and modifications, the 
whole of the provisions which will be appli- 
cable to the office of Vakil or native Pleader, 
the following rules have been passed by the 
Governor-General in Council, to bein force 
from the lst of February 1815 throughout 
the whole of the Provinces immediately sub- 
ject to the Presidency of Fort William” 

Clause 3 (1). “The Sudder Dewanny 
Adawlat and the several Provincial Courts 
are empowered to appoint to the office of 
Vakil in their respective Courts, such a 
number of persons being natives of India 
and duly qualified for the situation as may 
from time to time appear to them necessary.” 


Clause 3 (3). “In the nomination and 
appointment of persons to the office of Vakil 
the Judges of the Sudder Dawanny Adawlat 
of the several Provincial Courts, and of the 
alla and City Courts, are restricted to 
individuals of the Hindu and Muhammadan 
persuasion and are required to give preference 
to candidates who may have been educated 
in any of the Mahammadan or Hindu 
Colleges established or supported by Govern- 
ment, provided that snch candidates are in 
other respects duly qualified for the situa- 
tion,” 
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By Act I of 1846 it was enacted that 
clause ILI, section 3, of Regulation XXVII of 
1814 should be repealed and by section 4 it 
was provided as follows:— 

Clause 4. “And it is hereby enacted that 
the office of Pleader in the Courts of the East 
{Indian Company shall be open to all persons 
of whatever nation or religion, provided 
that no person shall be admitted a Pleader 
in any of those Courts unless he have obtain- 
ed a certificate, in such manner as shall be 
directed by the Sudder Courts, that he is of 
good character and duly qualified for the 
office, any law or Regulation to the contrary 
notwithstanding.” 


By this clause the restriction that a Pleader 
must be a Muhammadan or a Hindu was 
removed and the office of Pleader was thrown 
open to all persons of whatever nation or 
religion. 

It is to he noted that the word “persons” 
is used in the section, but from the context 
it is clear that male persons were referred to. 

By Act XX of 1865 so much of Regulation 
XXVII of 1814 as had not already been re- 
pealed was thereby repealed and by section 4 
it was provided as follows:— 

“The High Court is hereby authorised and 
required, within six months after this Act 
shall*take effect in the Territories in which 
such Court exercises jurisdiction, to make 
rules for the qualification, admission and 
enrolment of proper persons to be Pleaders 
and Muktears of the Courts in such territories 
for the fees to be paid for the examination, 
admission and enrolment of such persons 
and subject to the provisions hereinafter 
contained for the suspension, and dismissal of 
the Pleaders and Muktears so admitted and 
enrolled. The High Court may also from 
time to time vary and add to such rules.” 

By this section the High Court is the 
authority to make rules and the persons to be 
admitted are “proper persons,” the same 
words as there used in the Legal Practition- 
ers Act of 1879, 

Section ú provides as follows: — 

“Except as hereinafter provided, no 
person shall appear, plead or actasa Pleader, 
oO 1appear or act as a Muktear in any Court 
to which this Act extends, unless he shall 
have been admitted and enrolled and shall 
be otherwise duly qualified to practise as a 
Pleader or as ẹ Muktear, as the case may 
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be, pursuant to the provisions of this Act 
and unless he shall continue to be so qualifi- 
ed and enrolled at the time of his practising 
as a Pleader or Muktear as aforesaid: Pro- 
vided that every person who at the time at 
which this Act shall come into operation in 
any part of British India shall be or shall be 
qualified to act as a Pleader in any Court in 
such p»rt by virtue of any law, rale or order 
in force therein shall be entitled to be admit- 
ted and enrolled asa Pleader in the High 
Court pursuant to the provisions of this Act, 
without passing any examination but subject 
to the conditions of any certificate or diploma 
held by him as to the class of Courts in 
which such certificate or diploma authorises 
him to practise.” It is evident from the 
language used that the Legislature contem- 
plated the admission of male persons only as 
Pleaders. This is corroborated by the fact 
that although section 2 provides that words 
importing the singular shall include the 
plural, etc., and Pleader includes Vakil, 
there is no mention that words importing 
the masculine gender should include females. 

In my judgment it is clear that ‘the inten- 
tion of the Legislature was to deal with a 
recognised existing profession, víz., that of 
Pleaders which up to that ttme was con- 
stituted of men only, and to which men only 
could belong. 

In 1868 the first General Clauses Act, 
already referred to, was passed ‘and it was 
not retrospective. 

In 1879 the Legal Practitioners re was 
passed. It repealed Act XX of 1865 and 
it is the Act which is now applicable to this 
matter. 

Reading the sections without reference to 
the General Clauses Act of 1868, they 
obviously contemplate the admission of a 
male person only: and the pre-existing dis- 
ability of women to be admitted as Pleaders 
was not removed by that Act. The question 
remains, whether by reason of the applica- 
tion of the aforesaid provisions cf the General 
Clauses Act to the Act of 1879 the Legisla- 
ture intended to remove the above mentioned 
pre-existing disability.’ 


The subject-matter of the legislation now 
under consideration was the long estab- 
lished and well recognised profession of 
Pleaders, which had consisted for over 80 
years of men only, and in respect of which 
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ib was admitted that no woman had 8ver 
yet applied for admission as a Pleader. 

It is true that the legislation of the pist 
had been to some extent progressive, but only 
in the direction of removing the rastrictions 
as to the qualifications of men. 

The provisions of the 1879 Act, upon the 
matters which are material to this question, 
were practically a re-enactment of Act XX 
of 1865 and l cannot think that the Legis- 
lature in 1879 intended to make such a 
radical change in the constitution of the pro- 
fession of Pleaders as would be caused by the 
admission of women, merely by the applica- 
tion to the 1879 Act of the provisions of the 
General Clauses Act of 1868. Further, 
having regard to the constitution of 
the profession of Pleaders, existing at the 
date of the passing of the 1879 Act and to 
the fact that the whole trend of Jegislation 
for a long time had been to confine the pro- 
fession to men, in my judgment both the 
subject-matter of the legislation and the 
context are repugnant to a construction of 
the Act which would include females. 

In my judgment, ib could net be intended 
that such a disability as above mentioned 
should be removed by a mere interpretation 
clause. This opinion is confirmed by the 
decision in Bebb v. Law Society (1). There 
the disability arose from the Common Law 
of England, and it was held that the disability 
could not be removed, even though the 
‘Act which was under consideration, itself 
contained an interpretation clause similar 
to the one in the General Clauses Act, 
146s. 


In view of the above conclusion, it is 
not necessary to consider the question as 
to the applicability of the Common Law 
of England to this question. I need only 
mention the reference to it made by the 
learned Advocate-General, viz., that the 
Common Law of England obtains in Caleutta 
and if this is to be taken as a material 
factor in the construction of the Legal 
Practitioners Act, 1879; the result might be 
that there would be a disability upon 
women in Calcutta and none in the 
mofussil, a result which could not have 
been int:nded by the Legislature. 

The rules of the High Court in my 
judgment clearly contemplate the admis- 
sion of men only as Pleaders in the Sub- 
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ordinate Courts and in view of the con- 
clusion [ have arrived at as to the construc. 
tion of the Legal Practitioners Ast of 
1879 the rules were mide in accordance 
with, and for the purpose of carrying out 
the intention of, that Act and are not ultra 
vires. 

In my judgment; therefore, the answer 
to be given to the application must be 
that as the law now stands Miss Regina 
Guha is {not entitled to be enrolled as 
a Pleader of the subordinate Courts. 

We have only to determine what the 
law is, and if there is to be any change, 
it isone which must be effected by the 
Legislature. 


Mookersgr, J—This is an application by 
Miss Regina Guha for enrolment as a 
Pleader in one of the Courts subordinate 
to this Court, under the rules framed in 
conformity with section 6 of the, Legal 
Practitioners Act, 1879. As this is the 
first instance of an application bya lady 
for enrolment asa Pleader, her application 
has been heard by a Special Bench for 
judicial determination of the question, 
whether the Legal Practitioners Act con- 
templated women practitioners. Three 
questions, consequently, require considerg - 
tion, namely, first, does the Legal Pract:- 
tioners Act contemplate women practitioners: 
secondly, if the Legal Practitioners Act 
contemplates women practitioners, has tle 
High Court by its rules excluded them; and 
thirdly, if the rules exclude them, are the 
roles ultra vires. The applicant contends 
that as she has been admitted to the 
Degree of Bachelor of Law by the University 
of Calcutta she is qualified for enrolment 
under the rules, although the rules refer 
in terms to male persons. She relies upon 
the well-known principle of construction 
embodied in section i3 of the General 
Clauses Act, 1897, that “in all Acts of the 
Governor-General in Council and Regula- 
tions, unless there is anything repugnant 
in the subject or context, words importing 
the masculine gender shall be taken to 
include females”, A provision similar to 
this, it may be observed, found a place it 
section 2, clause (1). of the General Clauses 
Act, 1868: “In this Act, andin all Acts 
made by the Governor-Ganeral of India in 
Council, after this Act shall have come inte 
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operation, unless there be something re- 
pugnant to the snbject or context, words 
importing the masculine gender shall be 
taken to include females.” This rule of 
interpretation is not of direct assistance to 
the petitioner, unless its operation be 
extended to the construction of statutory 
rules. Assume that such extended applica- 
tion is legitimate, still the question remains, 
whether there is something repugnant in 
the subject so as to exclude the proposed 
interpretation. There is thus no escape 
from the problem, does the Legal Practi- 
tioners Act contemplate the existence of 
-women practitioners ? 

The preamble tothe Legal Practitioners 
Act as also the language used in section 6 
make it plain, what indeed is, well known, 
that the profession of Pleaders was not 
created by the Legal Practitioners Act. 
The earliest Regulation on the subject, 
passed by the Governor-General in Council 
as a Legislative body, was made on the 
Ist May 1793 and is known as “A 
Regulation for the appointment of Vakils 
or native Pleaders in the Courts of Civil 
Judicature in the Provinces of Bengal, Behar 
and Orissa” {Regulation VII of 1793). 
The preamble shows that even before the 
Regulation was made, there was a pro- 
fession of Vakils in the Courts of Civil 
Judicature in the British Territories in 
Bengal, “Men, who followed the business 
of a Vakil to obtain a livelihood and 
appeared in the Courts of Justice or 
wherever the concerns of their constituents 
required their attendance.” This is made 
manifest by an examinationof the Regula- 
tions for the Administration of Justice 
made by the Governor-General in Council 
between the 2lst August 1772 and the 
23rd November 1792 and cdllected by 
James Edward Colebrooke in his Supple- 
ment to the Digest of the Regulations and 
Laws (1807); to take one illustration only, 
reference may be made to sections 46 and 
84 of the Regulation for the Administra- 
tion of Justice passed in Council on the 
5th July 1781; these recognize the existence 
gf Vakils, and the context shows that 
men alone at that time constituted the 
” profession. 

The preamble to Regulation VII of 1793 
deperibes in yiyid terms the mode in 
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which these men discharged their duties, 
their ignorance of the Laws and Regula- 
tions, their lack of regularity and diligence, 
and their disregard of the interests of 
their clients. The preamble then proceeds 
to formulate the necessity for the con- 
stitution of a distinct profession and the 
advantages to the public likely to result 
from the adoption of sucha step: “it is, 
therefore, indispensably necessary for enabl- 
ing the Conrts duly to administer and the 
suitors to obtain justice, that the pleading 
of causes ahould be made a distinct pro- 
fession; aud that no persons should be 
admitted to plead in the Courts but men 
of character and education versed in the 
Muhammadan or Hindu Law and in the 
Regulatiuns passed by the British Govern- 
ment; and that they should be subjected 
to rules and restrictions calculated to 
secure to their clients a diligent and 
faithful discharge of their trusts.” Later 
on, the preamble states that in order that 
“men of education and respectable character 
may be solicitous to be admitted as Pleaders 
in the Courts, their appointments ought 
to be secured to them as long as they con- 
form to the Regulations under which 
they act.” Jt is beyond controversy, as 
appears from the language used in the 
preamble to the Regulation and throughout 
the varions provisions thereof, that 
the Indian Legislature in 1793 contemp- 
lated the admission of men alone as 
what is described in the Regulation as 
“Public Pleaders.” This was obviously 
natural, the Legislators themselves had been 
brought up ina system which knew not 
women Legal Practitioners and the circum- 
stances of the country intended to he 
benefited by their legislation rendered it 
impossible forthem to imagine that women 
could appear in Courts of Justice as “Public 
Pleaders.” This Regulation was repealed 
and replaced by Regulation XXVII of 1814 
passed on the 29th November 1814 “for 
reducing into one Regulation, with amend- 
ments and modifications, the several rules 
which have been passed regarding the 
office of Vakil or native Pleader in the 
Courts of Civil Judicature.” The preamble 
enumerates the changes which were intended 
to be effected in the pre existing Law on 
the subject, and it is sufficient for our 
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present purpose to state that there ig not 
the remotest indication of an intention to 
effert a departure of so fundamental a 
character as the admission of women into 
the ranks of Legal Practitioners. On the 
other hand, we find that throughout the 
Regulation, language is repeatedly used 
which is appropriate to men only as Legal 
Practitioners (see, for instance, sections 4, 
5, 10, 11, 12,18, 14, 18, 20, 21, 22, 30, 35, 
37). This Regulation, however, introduced by 
section 3, sub-section 3, the restriction that 
Pleaders were to be either of the Hindu 
or Muhammadan religion and that preference 
was to be given to candidates who might 
have been educated in any of the Muham- 
madan or Hindu Colleges established or 
supported by Government. This restriction 
was removed by an Act passed on the 7th 
January 1846 (Act E of 1846, the fourth 
section whereof laid down that the office 
of Pleader in the Courts of the East India 
Company shall be open to all persons of 
whatever nation or religion, provided that 
no person shallbe admitted as a Pleader in 
any of those Courts, unless he have obtained 
a certificate, in such manner as shall be 
directed by the Sudder Courts, that he is 
of good character and duly qualified for 
the office. Here again, there is no indica- 
tion that women might be Legal. Practitioners; 
while section {2 like section 4 uses language 
appropriate only to men practitioners. Before 
I pass on to the next stage, I may mention 
that the history of the instifution of a legal 
profession in the Courts of the Haat India 
Company is lucidly set out in the great 
work on the Bengal Regulations by John 
Herbert Harington, for many years Chief 
Judge of the Sudder Court (See Volume I, 
First Udition, page 1471, which states the law 
as in 1809, and Volume |, 2nd Edition, page 
148, which states the law as it stood in 
1821). The next legislation on the subject 
was in 18€5, when Act XX of 1305 came 
into force on the LOth April 1865. Regula- 
tion XXVII of 1814, in so faras it had not 
been already repealed, as also Act 1 of 
1846, Act XVIII of 1852 and Aet XX of 
1853 were repealed; it may be stated 
parenthetically that the language used in 
those two Acts shows that the Legislature 
‘contemplated men alone as Legal Practi- 
tioners, There is no indication whatever in 
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Act XX of 1865 that the Logislature had 
in view a departure from what had unques- 
tionably been the Law from before 1793. 
On the other hand, section 5, and the form 
of certificate to be granted to Pleaders as 
contained in the Second Schedule, make it 


manifest that in 1805, as in 1793, the 
Legislature contemplated men alone as 


Legal Practitioners. Lt is further worthy 
of note that this Act contains an interpreta- 
tion clause; section 2 enacts that, unless 
there is something repugnant or inconsistent 
in the subject or context, words in the Act 
importing the singular number include the 
plural and words importing the plural 
number include the singular. This corre- 
sponds with what was subsequently enacted 
in section 2 (2) of the General Clauses Act 
(I of 1868); but we miss in Act XX of 1865 
what does find a place in section 2 (1) of 
Act I of 1868, namely, the provision that 
words importing the masculine gender shall 
be taken to include females. The ‘omission 
becomes significant, when we find that in the 
Indian Penal Code (Act „LV of 1860), en- 
acted on the 6th October 1860, the Legis- 
lature had in section 8 stated that the pro- 
noun “he” and its derivatives are used of 
any person, whether male or female. The 
inference is legitimate that if the Legislature 
in 1865 had contemplated the admissiorwof 
women as Legal Practitioners, they would 
have inserted in the interpretation clause t 
provision about gender as they did ic 1860 


in the case of the Indian Penal Code. Lt-ts 
not as if they were oblivious of this point. 
Take, for instarce, Act XI of 1865 


(Mufassil Small Cause Courts Act), which 
came into force on the L5th March 865. that 
is less thana month before the Pleaders Act, 
1865, came into operation we find in the inter- 
pretation clause (section 4) a provision that 
“words importing the masculine gender 
include females.” Take again Act X of 
1865 (the Indian Succession Act), which 
came into force on the Lith March 1865, 
that is. after the Small Cause Courts 
Act but before the Pleaders Act; we find in 
the interpretation clause (section 2) a provi- 
sion that wordsimporting the malesex include 


females. This occurs along with a provision 
about number which re-appears in the 
Small Cause Courts Act and in the 


Pleaders Act; bat the provision about gender, 
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as we have seen, re-appears in tLe Small 
Canse Courts Act, but not in the Pleaders Act. 
Tt thus looks as if the provision about gender 
had been deliberately omitted from the 
Pleaders Act. The contrast is emphasised 
when we take another Act passed a few days 
later on the 17th April 1865, namely, Act 
XXIII of 1865 (Punjab Chief Court of Judi- 
cature Act), where, in the interpretation clause 
(section 1), we find provisions about both 
number and gender. The position, then, is 
that in 1865, when there was no interpreta- 
tion Statute, when the Legislature used to 
insert interpretation clauses in various Acts, 
we find that in Acts made immediately before 
and after the Pleaders Act, words indicative 
of the male sex are expressly stated to 
include the female sex, but there is no such 
provision in the Pleaders Act: the inference 
seems almost conclusive that the omission 
was intentional, and this conclusion is sub- 
stantially strengthened when we find that 
from 1?72 onwards men alone as Legal Prac- 
titioners were in the contemplation of the 
Legislaters and although the Pleaders Act 
was amended on the 22nd December 1865 by 
Act XXIX of 1£65, no change was made in 
this direction. The Pleaders Act, 1865, was, 
as we have already seen, repealed by the 
Legal Practitioners Act, 1879, which was 
passed on the 29th October 1879. Neither 
the preamble nor the provisions of any of the 
sections of the Act afford any indication of an 
intention on the part of the Legislature to 
widen the profession of Pleaders by the 
admission of women into its ranks. 
Ido not overlook the fact that the Act 
of Incorporation of the University of 
Calcutta (Act IL of 1857), which came 
into force on the 24th January 1857, 
authorised the Senate to confer degrees in 
various Faculties inclusive of the Faculty 
of Law and that notwithstanding the absence 
of an interpretation clause, the Act of 
Incorporation has been interpreted to 
authorise the University to grant degrees 
to men as well as to women in all 
Faculties. There may obviously be weighty 
reasons why in the University Act words 
importing the masculine gender may be 
tgken to include females, while in the 
Pleaders Act no such intention can reason- 
ably be attributed to the Legislature; 
the subject-matters of the two Statutes 
and the historical antecedents thereof are 
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fundamentally different. For the reasons 
stated, I see no escape from the position 
that the Legislature in this country never 
contemplated the admission of women to 
the rank of Legal Practitioners, 

Reference was made in the course of 
argument to the fact that under the 
Common Law of England, women were 
under a disability to become attorneys or 
solicitors, and that the disability continued, 
notwithstanding the interpretation clause 
(section 48) of the Solicitors Act, 1843, 
which provides that words importing the 
masculine gender shall extend to a female, 
Bebb v. Law Society (1), The decision 
just mentioned, no doubt, does not directly 
assist usin the solution of the question 
we bave to determine; but I think it 
furnishes valuable aid as to the mode in 
which the problem should be approached. 
Cozens Hardy, M. R., referred to Lord Coke 
(Co. Litt., 128a) to show that women were 
not allowed to be attorneys, and Lord 
Coke in histurn relied upon the Mirror 
of Justices (Book 1I, Chapter 31) (Selden 
Society’s Edition, page 88; Robinson’s 
Edition, page 137) to show that “‘the law 
will not suffer women to be attorneys.” 
The Master of the Rolls then observed 
that no woman had ever been an attorney- 
at-law or had applied to be or attempted 
to be an attorney-at-law. The Solicitors 
Act, 1843, did not in express terms destroy 
a pre-existing disability or confer a fresh and 
independent riglit; consequently notwithstand- 
ing the interpretation clause in the Solicitors 
Act, 1843, which had to be construed with 
the previous legislation and the Common Law, 
it could not be successfully maintained that 
the Legislature had departed from what had 
been the constant practice and inveterate 
usage. [See also the judgment of Willis, J., 
in Chorlton v, Tangs (8), Co. Litt., 119 (127); 
3 Blackstone’s Commentary 362; 4 Black- 
stone’s Commentary 395]. The line of argu- 
ment which was unsuccessfully adopted in 
the case of Bebb v. Law Society (1) has 
sometimes found favour in the Courts of the 
United States; but bas been on other 
occasions emphatically repudiated. It is not 
necessary for my present purpose to review 
in detail the conflicting principles applied in 
the different Courts of the United States in 

(3) 4C. P. 374 at. p. 390; 38 L. J. O. P. 25; 19 L. T. 
õ34; 17 W. R. 284; 1 Hopw. & C. 1, 


Vol, XXXV) 
, gn the matter of REGINA GUHA. 


the determination of the question; but an 
examination of their decisions, which are by 
no means harmonions, discloses that the same 
difficulty has heen felt there as elsewhere as 
to the inference properly deducible from the 
circumstance that women have uot hitherto 
entered the ranks of the legal profession, 
In favour of allowing women to practise law 
under old Statutes which mentioned men 
only, the Courts have reasoned, first, that 
every word importing the masculine gender 
only may extend to and be applied to 
females [Jn re Thomas 4)]; secondly, that 
Statutes, whenever they might bave been 
passed, should be construed as if they were 
recently enacted and not with reference to 
what was in the mind of the Legislature at 
the time of their enactment [In re Hall (5) ]; 
thirdly, that all Statutes are to be construed, 
as faras possible, in favour of equality of 
rights, and that all restrictions upon human 
liberty and all claims for special privileges 
are to be regarded as having a presumption 
of law against them [In re Leach (6), In re 
Hall (5)]; and fourthly, that the status of 
women” has, in the eye of law and in 
popular acceptation, so changed as not only 
to permit their admission to the Bar but 
practically to demand it. [In re Thomas (4), 
In re Aall (5)]. In refusing to admit 
women to practise law, the reasoning em- 
ployed is substantially the opposite of that 
which favours their admission to the Bar, 
namely, frst, that words importing the mas- 
culine gender cannot be read so as to in- 
clude women, unless the subject-matter and 
the context justify such a construction 
[In re Maddow (7)); secondly, that as the Legis- 
lature never contemplated the admission of 
women, as indicated by the history of the pro- 
fession, words of the masculine gender in the 
Statutes should not be interpreted to include 
women [In re Robinson (8), Re Leonard (9), 
In ve Goodell (10)1; thirdly, that an extended 
interpretation should not be put on Statutes, 
because women are generally unfitted for the 


Ka 16 Oolo. 441; 18 L. R. A. 588. 

5) 60 Conn. 131; 47 Am. Rep. 625. 

(6) 134 Ind. 665 at p. 671; 21 L, R. A. 701, 
(7) (1901) 98 Md 727; 55 L. R. A. 298. 
(8) 131 Mass. 376; 41 Am. Rep. 239, 

(9) 12. Oreg. 93; 53 Am, Rep. 323. 

(10) 39 Wis. 282; 20 Am, Rep. 42. 
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duties of the legal profession [In re Bradwell 
(11), In re Lockwood (12)]; and fourthly, that 
if the status of women has altered in the eye 
of Jaw and in popular acceptation, the proper 
remedy is legislation and not an alteration of 
the law in the disguise of judicial exposition 
of the existing law [In re Maddox (7), In ve 
Robinson (8); In re Leonard (9), Tu re 
Bradwell (11), Ex parte Griffin (18)]. ‘The 
most powerful opinion in the Courts of the 
United States against the construction of a 
Statute in terms applicable to men only, so as 
to confer a new privilege upon women, is that 
of Chief Justice Gray in In re Robinson (8), 
where he emphasised the impropriety of an 
extended construction of a Statute in the 
absenze of all indications of an intention on 
the part of the Legislature to reverse the 
policy of their predecessors or to introduce a 
fundamental change in long established prin- 
ciples of law. To the same effect are the 
weighty words of Lawrence, J., in In re 
Bradwell (11): “Female attorneys-at-law have 
been unknown in England, andea proposition 
that a woman should enter the Courts of 
Westminster Hall in that capacity or as a 
Barrister would have created hardly less 
astonishment than one that she should ascend 
the Bench of Bishops or be elected to a seat 
in the House of Commons. If it is main- 
tained that a change of so radical a character 
has been effected in the law it must be shown 
that there is express legislation to that effect” 
[see also Myra Bradwell v. State of Illinois (14) 
and In re Lockwood (15), where the Supreme 
Court of the United States held that in view 
of the familiar history of the constitution of the 
profession, the term “person”? or “citizen” in 
a Statuterelating tothe enrolment of attorneys 
and counsellors-at-law could not be deemed to 
include a woman). The question was 
elaborately discussed recently by a Full Bench 
of the Supreme Court of New Burnswick in 
the case of Re French (16),and the Court 
came unanimously to the conclusion that 
statutory authority in express terms is neces- 


GD 55 Ill. 535 at p. 589, 
jie YV. U. S. 9 Ot. C. 346. 
13) 71 S. W. 746. 
(14) 16 Wallace. 130; 21 I. E. 442 ° 
(15) 154 U. 8. 116; 38 L. E. 116. 
(16) (1905) 37 N. Brans, 359. 
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sary to enable a woman to be admitted to the 
ranks of the profession; in other words, that 
the intention of the Legislature to make 
a radical change must be made out beyond 
doubt. 

It will be noticed that Swinfen Hadey, L. J., 
in his judgment in the case of Bebb v. Law 
Society (1) applied to the matter before him 
the following passage from the speech of 
Lord Loreburn, L. C., in Nairn v. St. Andrews 
University (17): 

“Not only has it been the constant tradition, 
alike of all the three kirgdoms, but it has 
also been the constant practice, so far as we 
have knowledge of what has happened from 
the earliest times down to this day. Only the 
clearest proof that a diferent state of things 
prevailed in ancient times could be entertained 
by a Court of Law in probing the origin of so 
inveterate an usage.” 

It is ‘interesting to investigate the matter 
from the point of view thus indicated. We 
have seen that ever since the foundation of 
British Courts in this country in 1772, 
women have never been admitted to the 
rank of legal practitioners. It is by no means 
easy to determine with absolute certainty 
whether women were recognised as legal 
practitioners in Hindu or Muhammadan, 
Courts in this country. As regards Hindu 
Courts, itis clear that the legal profession 
existed jn the seventh century of the 
Christian era, when Asahaya wrote his 
commentary on the Institutes of Narada (see 
the edition of Narada Smriti, edited by Joly, 
for the Bibliotheca Indica Series, Book I, verse 
6, page 48; Sacred Books of the East series, 
volume XXXIII, page 43; see also Introduc- 
tion, section IJ, verse 22,5. B.B, Volume 
XXXIII, page 29). To the same effect are 
texts of Vrihaspati, Katyayana and Vyasa 
quoted by Raghunandan in his Vyavahara 
Tatwa. It isalso fairly clear from Buddhistic 
books that the profession of lawyers existed 
in the first century before the Christian era; 
they were known as “sellers of law”, “or 
traders in law”, who “explained and re- 
explained, argued and re-argued” [Milinda 
Panho, Book V, 23, Trenckner’s Edition, 
pages 344, 345; translation by Rbys 
Davids, Sacred Book of the East, Volume 


(17) (1909) A. C. 147 av p. 160; 78 D. J. P.C. 
54 100 L NEG; 63 S. J. 161; 851, L. RAMWO, 
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XXXVI, pages 236-238]. There are also 

referenceg to Pleaders in the Dhammathats ` 
or the Laws of Manu [Richardson’s Laws of 
Manu page 50]. Similarly, the Sukraniti (IV, 
5, 10, 13, 26, 80—82) mentions Pleaders. It 
is remarkable that wherever Pleaders or 
Advocates are so mentioned tbe reference is 
to men and not to women. I cannot find any 
instance where in Hindu or Baddhistie times 
the jurists contemplated the possibility of 
women as members of the legal profession. 
As regards the Courts in Muhammadan times 
in this country, I have not been able to 
obtain any information, but I am not unmind- 
fol that there are indications that the legal 
position of women under the Islamic Law, 
as administered in countries. beyond India, 
was based on very advanced conceptions. 
Thus, Syed Ameer Ali observes, in his Lecture 
on the Legal Position of Women in Islam 
(page 21), that Abn Hanifa, the founder of 
the Hanfa School of Musalman Law had 
declared in the eighth century of the Christian 
era, that a woman was entitled to hold the 
office of Judge or Qadi equally-with a man. 
A’l Suyuti in his History of the Caliphs 
(Tarikh-ul-Khulafa, page 391) states that 
Shaab or Shaghah, the mother of the Abbasid 
Caliph-al-Mugtadir (295 A. H.=907 A, D.) 
herself presided at the High Court of Appeal, 
listened to applications surrounded by Qadis 
and Dignitaries of State and issued edicts in 
her own writing. In the celebrated Maqamat 
or Assemblies of Al Hariri (Assembly IX tr, 
Chenery,and Assembly XL. tr. Steingass, both 
in the Oriental Translation Fund, New Series), 
we find instances of women litigants appear- 
ing before Qadis and holding their own 
against their husbands or otber male 
adversaries (see also Kitab-ul-Adhkeya of 
Ibn al-Jonzi published in Cairo, which 
records many instances of women litigants 
appearing before Ualiph Omar, Abu Hanifa, 
and other eminent doctors of Muhammadan 
Jurisprudence). Even in Islam, however, 
there have been rifts and the author of 
the well known work Al-Ashbah Wa’l- 
Nazair (Analogies and Precedents, Lucknow 
-Edition, page 5)7) urges that women should 
not be invested with the office of Qadi, 
though it may beliwfal aad valid for ber 
tə hold the appointment, excepting matters 
of criminal law. The substance of the 
matter is that no trace of women. legal 
prastitioners Yan be found in Hindu or 
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Buddhistic times, and though the Islamic 
Law may have tolerated the appearance of 
women litigants in Court and possibly the 
appointment of women as Judges, there is 
no trace of women legal practitioners in 
the Courts of this country during the Muham- 
madan period. When the British Courts 
were first constituted in 1772, the rulers 
found menalone as-Legal Practitioners, and 
when in 1793, for reasons assigned in the 
preamble to Regulation VII, the pro- 
fession was, as it were, re-organised and 
given a recognised legal status, the Legisla- 
tora contemplated men aloneas members of 
the profession. There has never been a 
departure from that policy. It is impossible 
for us to hold that, on the law as it stands, 
women are entitled to be admitted to the 
ranks of the legal profession; when I say 
this, I do not forget that our duty as Judges 
of this Court is strictly limited to a decla- 
ration of the Lawas it is; whether any 
change in that Law would be wise or ex- 
pedient is a question, not for the Court, 
but for the Legislature. In my opinion, 
there is no possible escape from the con- 
clusion that the application must be 
refused. i 


Cutty, J.— This is an application made 
by Miss Regina Guha under rule 18 of the 
rules framed by this Court under section 6 
of the Legal Practitioners Act (XVIII of 
1879), praying that she miy be enrolled 
as a Pleader and permitted to practise 
as such inthe subordinate Courts of the 24- 
Perganas. Itis conceded that she possesses 
the necessary qualifications required by the 
rules and that she has paid the fees 
prescribed by rule 27. The only question 
is whether, asthe law and our rules now 
stand, a person of the female sex can be 
admitted asa Pleader. We are not here 
tosay what we think the law ought to be, 
but what itis. Counsel for the petitioner 
based his argument on the interpretation 
to be placed onthe word “person” and the 
pronouns following it in the Legal Practi- 
tioners Act of 1879. By section 2 (1) of 
the General Clauses Act, [of 1868, which 
governed the Act of 1879, “words import- 
ing the masculine gender shall be taken to 
include females.” It was argued that by 
virtue of this provision the word “person” 
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in the Act of 1879 must be taken to mean 
a person of either sex, the pronouns follow- 
ing and referring to that word “he,” “him”, 
“his” being read as “he” or “she,” “him” 
or “her,” “his” or “hers,” and so forth. 
The same argument was {sed without 
suceess in the case of Bebb v. Law Society (1), 
where a lady in England was desirous 
of being admitted as a Solicitor. Section 48 
of the Act of 1843, under which she 
applied, contained a similar provision. 
it was, however, pointed out that that sec- 
tion, like section 2 of the General Clauses 
Act of 1868, is only to be employed, where 
there is nothing repugnant in the subject or 
context. It was held in that case that, 
inasmuch as there had never been a solicitor 
of the female sex, the Act of 1848, which 
neither created a new right nor removed 
an existing disability, did not contemplate 
such a contingency. So in the case before 
us the Legal Practitioners Act of 1879 was 
not framed to create a new profession but 
to regulate-one which had been inexistence 
for many years. The frst Regulation which 
we find dealing with Pleaders’ profession 
is Regulation VII of 1793. This described 
them as “men” and provided that they must 
be Hindus or Muhammadans. Successive 
Regulations and Acts were passed, in which 
no doubt the class of persons eligible was 
gradually widened and enlarged, but in 
which there was never any question as tô the 
sex of the profession. Thus we find Regula- 
tion AXVII of 1814, Act Iof 1846, Act 
XV II of 1852,and Act XX of 1855 all 
dealing with the subject. Before the 
passing of the General Clauses Act of 
1£68 it was necessary to have a special 
section providing that words importing the 
masculine gender should be taken to include 
females (e. g., Indian Penal Code Act, XLV 
of 1860, section 8). No such section is 
to be found in any of the Regulations or 
Acts above referred to. Although in India 
in the matter of Pleaders one may not 
be able to go back so far as they did in 
England in the matter of solicitors, we 
find that the profession of Pleaders has 
been in existence for over 120 years as 
a profession, and that never during that 
period did any woman become enrolled, 
or, so far as we know, apply to be enrolled, 
as a Pleader. We may, therefore, conclude 
that in passing the Legal Practitioners Act 
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of 1879 the Legislature did not contemplate 
the enrolment of Pleaders of the female sex, 
and to read the Act. to:include females 
would be certainly repugnant to the subject. 
I' feel some doubt whether the General 
Clauses Act can apply to rules framed by 
this Court. No doubt in framing such 
rules under an Act of the Legislature the 
Court should not use any particular expres- 
sion or word in a different sense to that 
applied to the particular expression or word 
by the Act itself. But this does not mean 
that in framing those rules the Court must 
be taken to have framed them for women 
as well as men. The rules were framed 
to meet existing circumstances, that is to 
say, a profession of Pleaders consisting 
entirely of men, and cannot by implica- 
tion be read as including Pleaders of the 
opposite sex. It has not been, and indeed 
could not successfully be, argued that the 
rules as they stand are ultra vires. As the 
Law stands Jam of opinion that a woman 
cannot be enrolled as a Pleader. - J, therefore, 
agree that the application should be 
refused. 

Tronon, J:—I agree in the judgment that 
has been delivered by the learned -Chief 
Justice and have nothing further to add. 

CHAUDHURI, J.—I also agree in the judg- 
ment delivered by the learned Chief Justice 
and have nothing further tc add. - z 

Application rejected, 


PUNJAB CHIEF COURT. 
-"Orvit Revision Petition No 866 or 1916. 
February 23, 1916, 
Present:—Sir Donald Johnstone, Kr., 

Chief Judge. 

DAYA RAM AND OTHERS—DERENDANTS— 
PETITIONERS 

VETSUS 
Musammat JATTi—PLain ties — 


RESPONDENT., 

` Civil Procedure Code (Act V of 1908), O. XX, r. 2 
—dudgment written and Panon by Judge after 
transfer, validity of. 

Under Order XX, rule 2, of the Code of Civil 
Procedure a judgment written and pronounced by a 
Judge after his transfor is not illegal. [p- 938, col. 2.] 

Qirjashankar Narsivam v. Gopalji Gulabbhai, 30 B. 
“24; 7 Bom, L. R, 961; Sundar Kuar v. Ohandreshwar 
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~ „officers and delivered by the new incumbents, 
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Prasad Narain Singh, 34 ©. 299; 11 C8 W.N. 501 
reterred to. ` 

Cyil revision from the order of the Senior 
Subordinate Judge, Amritsar, dated the 2nd 
October 1915. 


Mr. Nand Lal, forthe Petitionėrs. 
Mr. Todar Mal, for the Respondent.. 


JUDGMENT.—In this case a revision has 
been filed in which the only point which 
requires discussion is, whether the order 
under revision having been delivered by Mr. 
Harsukh Rai as Senior Subordinate Judge 
of Amritsaron the 2nd October: 1915, is a 
nullity because, as is alleged, Mr. Harsukh 
Rai ceased to be Senior Subordinate Judge 
on the forenoon of that day. It is alleged 
that the order was delivered on the afternoon 
of the 2nd. October. Efforts have been 
made to discover exactly when Mr. Harsukh 
Rai gave over charge to Diwan Som Nath, 
and all I ean find is that Diwan Som Nath 
took over charge of the office of Senior 
Subordinate Judge on the forenoon of the 2nd 
October. Iam asked to assume from this that 
Mr. Harsukh Rai was no longer Senior Sab- 


“ordinate Judge after midday of that day. _Of 


course he may have ceased to be Senior Sub- 
ordinate Judge some time previously, but 
there can be no doubt that the case was 
heard by Mr. Harsukh Rai, and in these 


‘circumstances, under Order XX, rale 2 of 
the Civil Procedure Code, interpreted in the 


manner adopted in Giriashankar Narsiram v, 
Gopalji Gulabbhai (1) and Sundar Kuar 
yv. Ohandreshwar Prasad Narain Singh 


(2) I must hold that the order complained 
of is not illegal because it may have been 


written by Mr. Harsukh Rai after he had 
been transferred. 


No doubt in those two AN, the judg- 
were written by the transferred 


while Mr. Harsukh Rai himself appears to 
have actually pronounced this order, but Ido 
not think that this really makes any differ- 
ence. What the Legislature intended evident- 
ly was that an order passed by ‘an officer, who 


_had heard the case and had given his mind 


to the matter, is no less legal because it was 
written after he gave over charge of his 
office. 


(1) 80 B. 241; 7 Bom. L. Ri 951. 
(2) 34 C. 293; 11 C.W. N. 501, 
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For thesé reasons I dismiss tbe revision 
with costs. A . 
Revision dismissed. 
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MADRAS HIGH COURT. 
Crvit Miscentansovs APPEAL No, 254 
or 1915. 

August 9, 1916. 
Present:—Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 

° A. S. AIYA NADAR— APPELLANT 
versus 

TENAMMAL sy euarvian SANGANNA 

NADAR, AND ANOTRER—PETITIONERS— 

RESPONDENTS. 

Civil Procedure Code (Act V of 1908’, O. XL, r. 1— 
Receiver, appointment of—Guardian of mcapacitated 
“person, whether can be appointed Receiver— Appellate 
Court, powers of, .to interfere with appointment once 
made. . 

It is not an inflexible rule of law that the guardian 
of an incapacitated person should not be appointed 
‘Receiver to his estate The whole circumstances of the 
particular case must be looked at, and an Appellate 
Court will not in any case interfere lightly with an 
appointment, unless a general principle ‘can be 
shown to have been infringed. 

Stone v. Wishart, 2 Madd. 64; 56 E. R. 259; Taylor v. 
Oldham, (1882) 1 Jac. 527; 37 B. R 94y; Rukmani 
Ammal v. Advocate-General of Madras, 31 Ind. Cas. 
908; 1916) 1 M. W. N. 10; Cookes v. Cookes, 2 De G, J. 

' & S. 526 at p. 530; 46 E. R. 479, refered to. 

Appeal against the order of the Court 
of the Subordinate Judge, Ramnad at 
Madura, in 1, A. Nos. 379 and 403 of 
1915 (in Original Suit No. 80 of 1915). 

' Mri S. Srinivasa Aryangar, Advocate 
General (with him Messrs. T. R. Venkatarama 
Sastri, K. R. Guruswami ` Aigar and A. 
Swaminatha Aiyar), for the Appellant. 

Mr. L. A. Govindaraghava Adyar, for the 
Respondents. 

_ JUDGMENT.—The only objection to the 

lower Court’s order, which, in our opinion, 
merits detailed reference, is that 2nd re- 
spondent is ineligible for the Receivership, 
because be is guardian of the incapacitated 
lst defendant, 

No doubt in some English -cases, Stone 
v. Wishart (1) and incidentally in Taylor 
v. Oldham (2), the proposed Receiver was 

(1) 2 Madd 64; 56 E. R. 258. 

- (2) (1882) 1 Jao. 627; 37 E, R. 949, 
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held disqualified for that reason. But 
there is, so far as we have been shown, 
no inflexible rule; and several instances cf 
the contrary view being taken are referred 
Seton on Judgments and 
Orders, (7th Edition, Volume II). In Ruk- 
mani Ammal v. Advocate- General of Madras (3) 
a Dench of this Court refused, independently 
of the English authorilies, to recognise the 
rule as binding. The whole circumstances 
of the particular case must be looked at, 
and the Appellate Court will not in any 
case interfere lightly with an appointment, 


unless a general principle can be shown 
to have been infringed. Oookes v. Cookes 
(4). 


Looking at the cireumstances, we do not 
£hink that reason has been shown for 
‘interference. We, therefore, dismiss the ap- 
peal with costs. 

Appeal dismissed. 
Y. R. P. 


(3) 31 Ind. Cas. 998; (1916) 1 M. W. N. 10. 
(4) 2 De G. J. & S. 526 at p. 580; 46 E. R. 479," 


PRIVY COUN ‘IL. ° 
APPEAL FROM TEE ALLAHABAD HIGH Corr, 
June 26, 1916. 
Present:— Lord Chancellor, Lord Atkinson 
and Sir John Edge. 
Musammat RADHA KUNWAR — 
APPELLANT 
VETSUS 


Thakur REOTI SING H—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 110— Privy 
Council, appeal to—Certificate’of value by High Court 
— Certificate, whether conclusive as to value when based 
on wrong principle—Mortgage, suit for sale wider— 
Adverse claimants—Appeal restricted to portion of 
subject-matter—Valuation, principle of—Causes of 
action, misjoinder of, 

Ina suit for sale under a mortgage, which was 
valued at Rs. 88,000, the plaintiff impleaded as 
defendants certain persons who claimed adversely 
to the mortgagor, The High Court found that one 
of these claimants was not entitled to the portion 
of the mortgaged property to which he setup a 
claim and that the entire property was liable for 
the mortgage. 

The aggrieved party applied for a certificate for 
leave to appeal to the Privy Oounoil. In granting 
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the cortificate the High Court held that the value 
of the proposed appeal was not the value of the 
property sought to be exempted from the mortgage 
but the amount of the decree which imposed on the 
property a liability for Rs 38,000 :— 


Held, (|; that the High Court erred in confusing . 


the value of the mortgage with the value of the land 
and that as between the respondent (who was seeking 
to enforce his mortgage) and the appellant, the sub- 
ject-matter of the suit was not Rs 48,000, but was 
simply the value of the property which the appellant 
cltimed; [p. 940, col. <.) 

(2) that the certificate of the High Court was not 
conclusive as io value, where, on the face of it, it 
was based on a wrong principle; [p. 940, col. 2.] 

(3) that the joinder, in a mortgage suit, of a 
claim to obtain a declaration of right against an 
adverse claimant with the enforcement of rights 
“under a mortgage was irregular. [p. 940, col. 2.] 


Appeal from a judgment and decree of the 
High Court, Allahabad, dated March 12th, 
1912, varying a judgment and decree of 
the Subordinate Judge of Aligarh, dated 
June Sth, 1910. 


FACTS of the case are sufficiently set 
forth in their Lordships’ judgment. 

Mr. DeGruyther, K. O. (with him Mr. 
Dube), for the Respondent, raised a pre- 
liminary objection as to the value of the suit 
being under Rs. 10,000 and, therefore, the 
judgment of the High Court being not 
appealable to the Privy Council. 

[Lorp Cuance.tor: You apply for fore- 
closure, but ‘you bring before the Court a 
thing which has nothing to do with mort- 
gage.] ° 

Section 85 of the Transfer of Property Act 
lays down that the action must be brought 
against one for whose non-joinder as a party 
the suit might be dismissed. No objection 
was taken either in the High Court or at the 
Privy Council. 

[Lorp Cxancentos: You could join nothing 
with ib without leave of the Court, but what 
you joined in if was a totally different thing 
in a claim against another mortgagor. The 
suit was not properly constituted ]. 

There was misjoinder of the causes of ac- 
tion, but section 99 covered that. 

[Lorp Cuancentor: You ought to have 
said that you bad a claim against one which 
had nothing to do with mortgage. 

{| Lorp Caancuttor: Is it or is it not in- 
combent on appellant to show that value of 
suit is Rs, 10,000? I think it is. ] 

Reference was made to Banarsi 
Kashi Krishna Narain (1). 

A) 28 A. il; 23 A, 227 (BO); 50. W, N. 193, 
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Sir W. Garth, in reply, argued that as 
the value of two biswas was nut ascertained 
the appeal should be remitted to the High 
Court for ascertainment of the value. 

JUDGMENT. 

Lorp CHANCALLOR.— Ib is always to be 
regretted when an appeal is disposed of 
on a preliminary point, and the parties 
are compelled, after having incurred con- 
siderable expense, to leave this Board without 
a determination of the real merits of their 
dispute. Butin this case their Lordships 
feel that they have no choice inthe matter, 
and’ that they are bound to advise His 
Majesty thatthe preliminary point raised 
must prevail, 


The facts of this case are these: In 1884 
a mortgage was executed of certain property 
for a sum of Rs. 2,000 with interest at 12 
per cent. On the 30th November 1909, 
the persans who were entitled to the benefit 
of that mortgage took proceedings in order 
to have it enforced. They claimed that the 
amount due upon the mortgage was 
Rs. 38,494 and they asked for an order for 
payment of that sum against the defendants, 
and a sale of the property. They made, as 
parties to that suit, not merely the people 
who claimed under the mortgagors, but also 
certain people who had set up adverse 
chiims to the mortgaged property, among 
whom the appellant was one. Their Lord- 
ships think that this joinder of these parties 
was irregular, and that it could only tend to 
confusion. 

What followed was this: 
appellant, who claimed through a person 
named Hukum Singh, said that sue was 
entitled to four biswas „of the property. 
That dispute was entirely independent of 
the mortgage transaction of 1884. Whatever 
the amount of that mortgage might be, in no 
circumstances could the appellant have been 
made responsible for it. If it had been held 
that her claim was good the mortgagor 
would have completely failed, so far as her 
share of the estate was concerned: if it had 
been held that her claim was bad she could 
have had no right whatever to redeem the 
mortgage. The cause, however, proceeded 
without any objection being taken, and, in 
the end, on the 8th June 1909, a decree was 
made by the Subordinate Judge, in which he 
declared that the appellant was entitled to 
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one-half of the four biswas which had been, 


setup as her original claim. From that. 
decree an appeal was taken to the High Court, 
and onthe 14th November 1910, the High 
Court decided’ that the appellant had no 
title at all. The result was that as to one- 
half there were concurrent findings: both of 
the Subordinate Judge and of the High 
Court that the appellant had no claim, and 
as to one-half there were differing judg- 
ments, The appellant accordingly sought to 
obtain leave to appeal to His Majesty in 
Council from the judgment of the High Court, 
and forthat purpose it was essential that 
she should satisfy the condition of section 
110 of the Civil Procedure Code of 1908. 
That section provides that an appeal. can 
only be allowed in certain cases where the 
amount or value of the subject-matter of the 
suit in the Court of first instance was 
Rs. 10,000 or upwards, “and the amount or 
value of the subject-matter in dispnte on 
‘appeal to His Majesty in Council must be the 
same sum or upwards.” 

Upon the appellant’s application for a 
certificate that the value of the subject-matter 
exceeded the Rs. 10,000, there appear to 
have been arguments before the High Court, 
and a certificate has been given in her 
favour. But itis objected that that certifi- 
cate, on the face of it, proceeds upon a 
wrong principle, and that this Board ought 
not to regard it as conclusive of the appel- 
lant’s right to appeal, 

Their Lordships think that the respondent's 
contention in this respect is correct. The 
vertificate is prefaced by an order in which 
the High Court state what the reasons 
were that led them to the conclusion that 
the subject-matter was above the prescribed 
limit,.and it is quite plain, on an examina- 
tion. of that order, that they were deciding 
as between two rival contentions. The one 
that. was put forward on behalf of the re- 
spondent -was that in point of fact. the appeal 
related only to the value of the two biswas, 
while the appellant asserted that it related 
. to the whole subject-matter of the suit, which 
was Rs. 88,000. This latter argument 
was enforced by suggesting that if the ap- 
pellant’s case failed the mortgage would 
operate over the whole of the property, 
and there would be a right left in the 
mortgagee to sell and dispose of this piece 
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of the estate for the total value of the 
mortgage-debt; that as the mortgage-debt 
affected equally every part of the property 
subject to the original mortgage, it affected 
the whole of those two biswas, and the subject- 
matter of the dispute, therefore, was 
Rs. 33,000. This contention prevailed before 
the High Court, and they state in terms that 
the decree which was the subject of appeal, 
had imposed onthe property a liability for 
Rs, 38,000 and that, in consequence, the 
value of the subject-matter of the appeal 
exceeded the necessary prescribed sum. 

Their Lordships think that this was an 
entire mistake. As between the respondent, 
who was’ seeking to enforce his mortgage, 
and the appellant the subject-matter of the 
suit was not Rs, 88,060. The subject-matter 
of the dispute was simply the value of the 
property which the appellant claimed, and 
ib was quite immaterial for that purpose 
what thevalue of the mortgage might be. 
As has already been pointed,out, the appol- 
lant could under no cirenmstaneces have been 
made responsible for the amount of the 
mortgage, nor could its extent in any way 
whatever have in the least degree varied 
her rights. In truth the confusion has arisen 
because the cause of action against the 
appellant, thatis to say, the right to obtain 
a declaration of title against her adverse 
claims, has been joined with another which 
was quite distinct, the enforcement of rights 
under a mortgage. 

Their Lordships think that the subject- 
matter of this appeal is nothing but the 
two biswas to which the Subordinate Judge 
found that the appellant was entitled. 

Then Sir William Garth urges that, in 
these circumstances, as this question of the 
value has never been determined by ithe 
High Court, the matter ought to go down 
for the purpose of seeing whether those two 
biswas would support the value of Rs. 10,:.00 
and thusenable an appeal to be maintained. 
After considering all the arguments upon 
this point, their Lordships: think that, out 
of consideration for the parties themselves, 
no such direction ought to be given. Had 
it been possible, when the original certificate 
was applied for, to have established that 
the value of those two biswês exceeded 
Rs. 10,00U—a perfectiy simple and straight- 
forward thing to do—all this difficulty as 
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between the value of the estate and the 
value ofthe mortgage would at once have 
vanished, but it seems impossible to read 
the judgment of the High Court withont 
seeing that there were two contentions, 
and only two, before them. Upon the one 
contention the appellant would have failed, 
and that was that the subject-matter of 
thé suit related to the two biswas, and on 
the other contention she would have suc- 
ceeded, and that was that the subject- 
matter of the suit was affected by the value 
of the mortgage-debt. It was the latter 
Sontention which the High Court wrongly 
adopted. A 

Their Lordships will, therefore, humbly 
advise His Majesty that this objection must 
succeed, and that this appeal should be 
dismissed with costs. 

Appeal dismissed. 


Solicitor for the Appellant: Mr. Douglas 


Grant. 
Solicitors for the Respondent: 
Barrow, Rogers and Nevill. 


Messrs. 


MADRAS HIGH COURT. 
ORIGINAL SIDE Arrears Nos, 88 AND 50 
i or 1912. 

December 16, 1913. 
Present:—Sir Arnold White, KT., 
Chief Justice, and Mr. Justice Sankaran Nair, 
Tue MERCANTILE BANK ov INDIA, 
Lrp., MADRAS AND OTSERS— 
APPELLANTS 
VErSUS 


Tue OFFICIAL ASSIGNEE or MADRAS 


AND OTHERS— RESPONDENTS. 

Presidency Towns Insolvency Act (III of 1909), s. 
57—Notice to creditor of intention to suspend payment, 
what amuunts to—Inference—Act of bankruptcy — 
Transaction between creditor and insolvent after notice, 
effect of--Bona fides, whether necessary under s &7— 
Enalish decisions, value of. 

An intimation to a creditor that a debtor is insol- 
yent ig not an act of insolvency. But where the 
intimation is oxpressed in such a manner as to lead to 
the inference that the debtor had suspended or is 


abont to suspend payment, it is an act of insolvency. 


- It is a quesgion of inference from the terms of the 


notice in each particular case. [p. 947, col. 1.] 

Clough v. Samuel, (1905) A. C. 442 at p. 446; 74 L. 
J. K. B. 918; 93 L. T., 491; 64 W. R. Lid; 21 T. L. 
R. 702; 12 Manson, 347, roferred to. 


Though ihe protection afforded to a transaction 
with an insolvent under section 67 of the Presidency 
Towns Insolvency Act is dependent only; on the 
creditors nut having notice of the presentation of 
the insolvency petition, and not, as under the English 
Law, of any available act of bankruptcy, a ‘creditor 
who deals with the debtor with the knowledge that 
he had committed such an act does not act bona 
fide and is not entitled to the benefit of the section, 
[p. 948, col. 2.] 

Under section 57, the question is not narrowed 
down to a consideration of whether the transaction 
is a real transaction, and if so, whether it is protected 
by the words of the section. The Court is bound to 
consider whether a transaction’ is contrary to the 
policy of the Bankruptcy Law, although it does not 
come within the four corners of any particular 
section. p. 948, Gol. 2; p. 949, col. 1.] 


Wright, In re, Arnold, Ex parte, (1876) 3 Ch. D. 70; 
45 L. J Bk. 180; 385 L. T. 21; 24 W. R. 977; In re 
Slobodinsky, Ex parte Moore, (1908) 2 K. B. 5:7; 72 L. 
J. K. B. 883; 59 L. T. 190; 52 W. R. 156; 10 Manson, 
341; 19 T. L. R. 616, 65 ; In re Jukes, Ea parte Oficial 
Receiver, 19021 2 K., B. 58; 71 L. J. K. B. 710; 86 L. 
T. 456; 50 W R. 469; 9 Manson, 249; Shears v, 
Goddard, (1896) | Q. B. 406; 74 D. T. 198; 65 L. J. 
Q. B. 344; 44 W. R. 402; 3 Manson, 24; In re Badham, 
Er parte Palmer, (1876) 10 Morrell, 252; 5 R 521; 
69 L. T. 356; Inre Dunaklay, Eg parte Waller, (1905) 
2 K. B. 683; 74 L. J. K. B 963; 93 L. T 248; 54 W.R. 
171: 12 Manson, 384; 21 T. L. R. 707, referred to, 


When an Act of tho Indian Legislainre is to be 
construed which in many instances is taken word 
for word from an English Act anda branch of Law 
is to be dealt with which is essentially English Law, 
the greatest respect must be paid to the decisions 
of the English Court of Appeal, though they may 
not be actually binding on the Indian Courts. [p. 
948, col. 2.] i 

The Solicitor of V wrote to the Mercantile Bank, 
one of P’s creditors, that V was in insolvent circum. 
stances and warned the Bank to remove certain goods 
lying in Vs, godown, and the debtor gave them a 
letter of lien to secure past and future advances and 
overdrafts. The Bank, thereupon, took possession 
of the goods and put their board on the godown. The 
next day F filed his petition in insolvency: h 

Held, (1: that the notice, under the circumstances, 


amounted to anact of insolvency by V; [p. 947, col. 2.) 


(2) that the transaction with the Bank was not 
bona fide and the Bank was not entitled to the 
benefit of the protection in section 57 of Act IIl of 
19C9; [p. 945, col. 1.) 

(8) (obiter), that tbe transaction was not a fraudulent 
preference. [p. 950, vol. 1.] < 


Appeal from the order and judgment of 
Wallis, J., inthe Insolvency Jurisdiction of 
the High Court,.in Insolvency Petition No, 
302 of 1911, i 
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FAOTS.— Messrs. M, Venkatasawmi Naidu 
and sons, merchants carrying on business in 
Madras, having applied to be declared in- 
solvents, Messrs. Rosham M.A. Manuila 
Hussain Saib and Company took out a notice 
of motion for an order declaring them owners 
and entitled to the possession of 33 bundles 
of skins lying in the godowns of the insolvents 
and in the custody and possession of the 
Official Assignee. 


Notice was served upon the Official 
Assignee and on the Mercantile Bank, who 
had put up their board on the godown and 
claimed to be entitled to the skins under 
letters of lien given to them by the insolvents. 
The applicants stated that they never sold 
the skins to the insolvents but that by a 
usage of trade they sent them to the insol- 
vents for inspection and the price was to be 
fixed only after the weighment, and that, 
therefore, the property in the goods never 
passed to the insolvents. Mr. Justice Wallis, 
sitting in insolvency, held that there was a 
completed sale to the insolvents in whom the 
property had vested before the date of the 
insolvency. As to the dispute between the 
Official Assignee and the Bank, His Lordship 
observed: 


“As I have already said, the Mercan 
tile Bank had letters of lien over the goods 
in the godowns of the insolyents in Madras 
and also in the godown at Kodembakkam, 
and the effect of the letters of lien was, in 
my opinion, to make them ‘true owners’ of 
the goods within the meaning of those words 
as used in section 52, sub-section 2 (c), of the 
Presidency Towns Insolvency Act, which 
provides that ‘The property of the insolvent 
shall comprise the following particulars, ... 
all goods being at the commencement of the 
insolvency in the possession, order or disposi- 
tion of the insolvent, in his trade or 
business by the consent and permission 
of the true owner, under such circum- 
stances that he is the reputed owner thereof.’ 
1 think it cannot be questioned that on the 
morning of the Tuesday, which was the day 
immediately preceding the filing of the peti- 
tion, these goods were ‘in the order and 
disposition of the insolvents by consent and 
permission of the true owner (the Mercantile 
Bank under such circumstances that the 
insolyents were the reputed owners thereof,’ 


However, in order that the order and dis- 
position clause should take effect, it is neces- 
sary that the goods should be in the order 
and disposition of the insolvent at the 
commencement of theinsolvency. The policy 
of the Insolvency Act is to prevent unfair 
dealings on the eve of insolvency by making 
the insolvency relate back to the first act of 
bankruptcy, and where it has been found 
that scope was left for any sort of unfair 
dealing the Legislature has, in the later Acts, 
met that by adding to the list of acts of 
bankruptcy. Thus, inthe Act of 1883 two 
new acts of bankruptcy were created, namely, 
giving fraudulent preference and giving 
notice of intention to suspend payment, The 
provisions of the English Bankruptey Act of 
1823 have been reproduced in the Indian 
Act. | ‘If, in British India or elsewhere, he 
makes any transfer of his property or of any 
part thereof, which would, under this or any 
other enactment in force, be void as a 
fraudulent preference if he were adjudged 
an insolvent’, and ‘If he gives notice to 
any of his creditors that he has suspended, or 
that he is abont to suspend, payment of his 
debts.’ ‘ Thess new acts of bankruptcy have 
been included in the present Act and the 
result of them is that the commencement of 
the bankruptcy is antedated to the time when 
such acts of bankruptey are committed. In 
the present case it is alleged that what 
happened amounted to acts of bankruptey 
under each of those heads, namely, fraudulent 
preference and giving notice of intention 
to- suspend payment. With regard to the 
latter I think the test which has to be appli- 
ed is that which was laid down by Lord 
Watson in Crook v. Morley (1):—‘My Lords, 
the Bankruptey Act, 1883, does not prescribe 
any form of words for a notice under section 
4 (1) (AY (č. e, the intention to suspend 
payment). ‘It, therefore, appears to me that 
any notice will be sufficient for the purposes 
of sub-section (A) which is expressed in terms 
ealculated to convey to its recipients the infor- 
mation that their debtor has suspended or 
is about to suspend payment of his debts.’ 
And Lord Bowen, in an earlier case, has 
observed that each case with regard to this 
must ba tried upon its own facts and that 


(1) (1891) A.C. 316 at p. 323; 65 L J. Q. B. 97; 
65 L. T, 389; 8 Morrell, 227, - 
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it would be disastrous if the Court were to 
attempt to decide each case with reference 
to the facts ofall the other cases which had 
preceded it. I must, therefore, deal with this 
case with reference to its facts only.” 


[His Lordship then considered the evidence 
-and continued as follows:— | 
“Now it is in evidence that that communi- 
cation was made by Mr. Short to the Bank 
at the time when he was acting as Solicitor 
and, therefore, as agent of the insolvents and 
after communication with the insolvents. It 
is also plain that the object of the notice 
was that the Bank might take possession of 
the goods under the lien and su to avoid the 
operation of the order and disposition clause 
when the petition was filed. 


“It is quite clear that what the Bank did 
was immediately to put up the board on the 
Madras godown and motor out and put up the 
board on the Kodambakkam godown. And 
the conclusion that I have come to, is that 
what they understood from Mr, Short was 
that there was nota moment to be lost in 
putting up their board. I think also, that 
a good deal more was understood than was 
expressed and the question is whether what 
happened did not really amount to a notice 
by the insolvents to the Bank, who were 
their creditora, that they were about to 
suspend payment of their debts. On a full 
consideration of the case, I have come to the 
conclusion that that is the proper inference 
to draw from what passed. Further, it is a 
mere attempt to evade the Act fora trader, 
who has decided to file his petition forthwith, 
to send warning toa creditor to remove his 
goods by an emissary who refuses to give 
any reasons for the warning; and such a 
transaction must, I think, be treated on the 
same footing as if the emissary had told the 
creditors the real reason, namely, that the 
trader was intending to file his petition. If 
that is so, the result is that the goods become 
affected by the order and disposition clause, 
because, at the giving of that notice which 
was the commencement of the bankruptcy, 
the goods were in the order and disposition 
of the insolvents, and the boards had not 
yet been put up and the goods had not been 
taken into possession of the Bank who were 
the trhe owners.” 

“Howcver, that does not dispose of the case, 
because Mr. Grant says that this was a pro- 
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tected transaction or dealing within the 
meaning of section 57 of the Insolvency Act. 
Now section 57 is as ‘follows: “Subject to 
the foregoing provisions with respect to the 
effect of insolvency on an execution and with 
respect to the ayoidance of certain transfers 
and preferences, nothing in this Act shall 
invalidate in the case of an insolvency any 
contract or dealing by or with the insolvent 
for valuable consideration: Provided that any 
such transaction takes place before the 
date of the order of adjudication and that 
the person with whom such transaction 
takes place has not at the time notice of 
the presentation of any insolvency petition 
by or against the debtor.’ It would be 
enough to take this dealing out of the 
protection, to hold that this was a fraudu- 
lent preference within the meaning of section 
56, which provides that ‘Every transfer of 


property with a view of giving... 
preference . . . . shall  be...deemed 
fraudalent and void. It may, however, 


be said that in this case there was no 
transfer of property because the property 
all along was the property of the Bank 
and that at the most there was a transfer of 
possession and there may, therefore, be difficul- 
ty in’ relying upon the facts as amounting 
to a fraudulent preference to take the case 
out of the protection of section 57. As 
regards another part of the section [ may 
point out that in this Act and in the Pro- 
vincial Insolvency Act, there isa departure 
from the provisions of the English Bank- 
ruptcy Act, because the English Bankruptcy 
Act, section 49, only protects a transaction 
of this character if (1) the dealing or 
transaction takes place before the date of 
the receiving order, and (2) the person 
(other than the debtor) with whom the 
dealing or transaction was entered into, has 
not, at the time of such dealing or trans- 
action, notice of any available act of bank- 
ruptcy committed by the bankrupt before 
that time. If, therefore, the law in India 
under this Act were the same as it ig in 
England, my finding that the communica- 
tior by Mr. Short'’amounted to an act of 
bankruptcy would be snficient to dispose 
of the case. But the Indian Legislature has 
altered this for reasons which [ must say 
are not at all satisfactory to my mind, 
seeing that, as far as my experience goes 
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all unfair dealings on the eve of insolvency 
at the expense of the general body of 
creditors require to be guarded against as 
Stringently in this country as elsewhere. 
We have, however, to apply the rule enact- 
ed by the Legislature that the protection 
shall apply, provided that there was no 
itotice of thé presentation of the insolvency 
petition, and, of conrse, in the present case 
there was no notice, at the time when Mr. 
Short made this communication, that the 
insolvency petition had been presented— 
which is what is meant by the ‘presenta- 
tion of the insolvency petition. The unfair 
dealings which require to be guarded against 
are likely to oceur before notice of the 
actual presentation of the petition, and the 
Provision would have most unfortunate 
effects in protecting large numbers of ques- 
tionable dealings, were it not for the opera- 
tion ` of another principle. It is well es- 
tablished that the protection afforded by this 
and the corresponding sections extends only 
to Lona fide transactions; and, therefore, the 
result of the Indian legislation is that, in- 
stead of having, as in England, a simple 
rule to apply, namely, to find out whether 
at the time of the transaction there was 
or was not notice of an available act of 
bankruptcy, the Indian Courts are left, as 
the English Courts seem to have been for- 
merly left, to decide what may be a very 
troublesome question indeed—whether or not 
the transaction was a bona fide one? It is 
well-settled tbat, although the words bona 
fide no longer appear in the body either 
of the Eriglish section 49 or the Indian 
section 57 but only in the marginal note, 
yet it is only bona fide transactions that are 
protected. I am not going to attempt to 
lay down any definition as to what would 
amount to a bona fide transaction and what 
would not. But I think one may safely 
say this, that a transaction which is not 
only designed to defeat the operation of 
the Bankruptcy Law but also in itself 
amounts to an act of bankruptcy, cannot be 
considered to be bona fide. And that is the 
case here. The question, of course, is what 
the Court will regard as bona fide, not 
what any private individual or even any 
Solicitor advising his client may havethought; 
and on a consideration of the whole circum- 
stances, I am constrained to say that I am 
not able fo regard this transaction as a 


60 


bona fide one or as entitled to the protec- 
tion of section 57. And, if not, then the 
case comes within the operation of section 52, 


“Several cases were cited and I have 
carefully read them. But there are only 
two which seem to me to baye much bear- 
ing on this point, and they were un- 
fortunately both cases which arose under the 
Act of 1869 before ‘giving fraudulent pre- 
ference’ and ‘giving notice of an inten- 
tion to suspend payment’ were made acts 
of bankruptcy. Therefore, those were cases 
in which the transactions or dealings in 
question had not the effect of advancing the 
commencement of the bankruptcy soas to 
bring the order and disposition clause into 
force. The first case was In re Wright, Ex 
parte Arnold (2). Therea Solicitor gave 
notice to a creditor, the holder of a bill 
of sale, that he was about to file a petition 
for the insolvent under the liquidation 
clause of the Bankruptcy Act; and there- 
upon the creditor at once seized the goods. 
It was found that this letter was sent out 
by the Solicitor, without any special instruc- 
tions from his client, to several creditors 
and in the ordinary course of business 
without any intention cf giving special pre- 
ference to the particular creditor. Lord 
Justice Mellish says: ‘If the letter had 
been sent with the express intention® of 
giving warning to the creditor to come and 
take possession, I am disposed to think that 
the transaction would not have been in good 
faith. But it is not necessary to decide this 
point, as the evidence shows that the letter 
was sent in good faith’, and he went on 
to say that as the law then stood, the 
letter could not be held to amount to an 
act of bankruptcy, as, of course, it would 
now. And Lord Justice James says: ‘I 
had at first a suspicion that the letter of 
the 9th of March was really an invitation 
on the part of the debtor, that it was 
tantamount to his saying, I am about to 
become a bankrupt, come and take posses- 
sion of the property before I do so. If 
the thing had originated with the debtor, 
if it had been a purely voluntary act on 
his part, I should have had grave doubts 
whether the transaction could have been 
supported. But the evidence which has 
been given to-day shows, in my opinion, 

(2) (1876) 3 Ch, D. 70; 46 L. J. Bk. 130; 35 h, 
T. 21; 24 W. R. 977. 


946 


that everything was done bona fide and the 
transaction cannot, therefore, be impeached.’ 
The next case I myself called attention 
to is Eg parte Symmons, Jordan, In re (3). 
I am now clearly of opinion that this case 
is not an authority under the present Bank- 
ruptcy Act, because there also the taking 
possession was before the commencement 
of the bankruptcy as the law then stcod, 
so that the order and disposition clause 
had no application, and this is the ground 
upon which the case was decided. But the 
law is now entirely different, because giv- 
ing notice of an intention to suspend is 
made an act of bankruptcy, and the reason 
why it was made an act of bankruptcy is 
explained by Lord Macnaghten in Clough 
v. Samuel (4). He says: ‘“Before the year 
1883,” Mr. Yate Lee is reported to bave 
said, “if was common practice for a trader 
to send out notices saying he was about 
to suspend payment. Afterwards, however, 
dealings pften took place between the debtor 
and his creditors, that was felt to be 
unfair, and the object of the new Act 
was to meet the evil by making the notice 
of suspension a new act of bankruptcy 
in order to prevent these unfair dealings.” 
I do not, of course, cite this passage as 
au authoritative exposition of the meaning 
of the Legislature, although it seems to have 
been accepted by the Court, and the learn- 
ed Counsel, as some of your Lordships may 
remember, was a gentleman of great ex- 
perience in bankruptey and the author of 
a well-known treatise on the subject. But 
I cannot conceive that this enactment could 
have had any other origin or any other 
purpose. Now it is worthy of note that 
this case, Ex parte Symmons, Jordan, In re 
(3), is not cited by Lord Justico Williams 
in his book nor is it cited in Halsbury’s 
Laws of England and In re Wright, Ea 
parte Arnold (2) is only cited on another 
point. f 

“I am, therefore, of opinion that for the 
-yeasons which I have already given, this 
transaction canvof in law be regarded as 
a bona fide transaction or within the pro- 
tection of section 57. 

(8) (1880) 14 Ch. D. 693; 42 L. T. 106; 28 W. R. 
8083." 


(4) (1905) A. O. 442 at p. 446; 74 L. J. K. B. 918; 
93 L. T. 491; 54 W. R. 114; 21 T. L. R. 702; 12 Man- 
gon, 347. 
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“The result is that the application made 
by tht applicants and also the claim set up- 
by the Mercantile Bank fails. Hach claim 
must be dismissed with costs in favour of 
the Official Assignee.” 

Messrs. N. Grant and M. D. Devadoss, 
the Appellant (the Mercantile Bank). 


for 


Messrs. D. Chamier and BR. .N. Aingar, 
for Respondent No. 2 (Rosham and 
Company). 

Mr. W. Barton for Respondent No. 1 
(Official Assignee). 

-JODGMENT., 
Warme, ©. J.—I think im this case we 


may apply the observation made by Lord 
Justice Williams in one of the cases cited 
in the course of the argument: it is a 
diffisult case both on the facts and on the law. 

The first question we have to consider 
is, did the property in these skins pass 
from Messrs. Rosham M. A. Mannulla 
Hussain Saib and Company to the insolvents 


-before the commencement of the insolvency? 


*& * * ¥ * * & 


On the whole, as regards this question 
of fact, I am not prepared to differ from 
the conclusion at which Mr. Justice Wallis 
arrived, that the property in these goods 
did pass to the insolvents before the com- 
meucement of the insolvency. If the pro- 
perty passed to the insolvents, it is not 
necessary to consider whether Messrs. Rosh- 


am and Company were the true owners of 


the goods and whether the goods were in 
the possession of the insolvents with their 


consent within the meaning of section 52 


of the Indian Insolvency Act. ‘It is also 
unnecessary for us to consider whether the 
evidence which was relied upon by Messrs. 
Rosham and Company as evidence of custom 
is sufficient to oust the operation of reputed 
ownership, 

I now pass to the case as between the 
Official Assignee and the Mercantile Bank 
and I deal with that case on the assump- 
tion that the property in the goods .as be- 
tween Messrs. Rosham and Company and 
the Official Assignee passed to the insolvents 
before the commencement of the insolvency. 
The question we have to consider with re- 
ference to the case as between the Official 
Mercantile Bank is—are 
the Bank entitled to the possession of these 
goods by virtue of their letters of lien and ' 
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by virtue of what they did in pursuance of 
their letters of lien, as against the Xeneral 
body of creditors? The first point to con- 
sider is, did Mr. Short’s statement to the 
Manager of the Bank amount to an act of 
insolvency within the meaning of section 9 
(g) of the Insolvency Act? 1 do not think 
it was seriously contended that Mr. Short 
was not the agent of the insolvents. But 
the question is, did Mr. Short’s statements 
to the representative of the Bank amount 
to a notice that the insolyents had suspended 
or were about to suspend payments of their 
Cevts? Itis not suggested that Mr. Short 
said in so many words, “My clients Venkata- 
sami Naidu and Sons are about to suspend 
payment.” Itis a matter of inference. Mr. 
Grant has contended that instead of drawing 
the inference which the Official Assignee 
asks us to draw we might just as well draw 
the inference that all that Mr. Short gave 
notice of, to put it at the highest, was that 
Venkatasami Naidu and Sons were insolvent; 
and he relies on Clough v. Samuel (4) as 
showing that this is not an act of insolvency. 
T agree: an intimation to a creditor that a 
debtor is insolvent is, in my opinion, not an 
act of insolvency. But I think we have 
something more in this case. I think the 
most reasonable inference to be drawn is 
that Mr. Short intended to convey to the 
Manager of the Bank the intimation and 
the Manager of the Bank knew that Mr. 
Short’s intention was to convey the intima- 
tion—that the insolvents were about to 
suspend payment of their debts. In this 
connection it is material to observe that 
immediately on the receipt of the informa- 
tion the Bank did an act of putting up their 
board on the premises of the insolvents, the 
effect of which was to put it out of the 
power of the insolvents to continue to carry 
on business. This to my mind suggests 
that the Manager of the Bank knew that 
Mr. Short intended to convey to him not 
only that Venkatasami Naidu and Sons 
were in embarrassed circumstances but that 
they were about to suspend payment. Ido 
uot deny that this is a -matter of inference 
and I think we may perhaps be going further 
than the Courts have gone in any reported 
cases. But taking into consideration the 
fact that the general trend of the decisions is 
certainly in the direction of giving a very 


‘Bank were the true owners 


‘board on the premises -of the 


liberal interpretation to the words in question 
and also to the fact that itis in accordance 
with publie policy that a liberal interpreta- 
tion should be given to these words, I have 
come to the conclusion that Mr. Justice 
Wallis on the evidence which he sets out 
in his judgment—and which I need not repeat 
here—was right in his conclusion. The 
doubts which I had in this matter were 
caused by the judgment of Lord Halsbury 
in Olough v. Samuel (4). 

I agree with Mr. Justice Wallis that the 
and that the 
goods were in the possession of the insol- 
vents, as reputed owners, up to the 19th 
up to the time when the Bank put up their 
insolvents. 
The object of the Bank was to put an end 
to the consent of the true owners to the 


-gocds remaining'in the possession of the 


reputed owners. We may take it that as 
from some hour on the 19th the goods were 
no longer in the possession of the insolvents 
in such circumstances that they were the 
reputed owners thereof. There can be no 
question that if there was an available act 
of insolvency prior to the time when the 
Bank put up their board on the premises 
of the insolvents, the title of the Official 
Assignee under section 51 of the Act would 
relate back tc that act of insolvency. inthe 
view that the giving of the information by 
Mr. Short amounted to an act of insolvency, 
an act of insolvency had been committed 
before the Bank took the goods out of the 
reputed ownership of the insolvents. There 
can be no question that the Bank had notice 
of this act of bankruptcy om the 19th before 
they put up their board, because it was Mr. 
Short’s information which caused the Bank 
to put up their board. In this state of things 
the trustee’s title would prevail, unless the 
Bank can rely upon any provision of law 
which would protect them. They rely on 


‘section 57 of the Insolvency Act which cor- 


responds to section £9 of the English Bank- 
ruptcy Act. 

It is useful to compare section 57 with the 
section of the English Act, because it is taken 
direct from the English Act although there 
are one or two variations of some importance. 
In section 49 of the English Act there are 
two conditions which must be . complied 
with before the party who relies on the 
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protection of the section can claim the benefit 
of the section. The first condition is that the 
transaction shold be before the date of the 
receiving order, and the second is that the 
person who seeks the protection of -the sec- 
tionshould have had no notice of any available 
act of bankruptcy committed by the bankrupt 
before the transaction. In the Indian Act 
the conditions are to be found in the proviso 
(1) that the transaction takes place before 
the date of the order of adjudication (that 
corresponds with the first condition of the 
English Act because we have no receiving 
order here) and (2) that the person with 


. whom the transaction takes place had not at 


the time notice—not, as under the English 
Law, of any availahleact of bankruptcy, but 
notice of the presentation of any insolveney 
petition by or against the debtor. It may 
be a matter for regret that the Indian Legis- 
lature has departed from the English Law; but 
we have to administer the law as we find it, 
The questions we have to consider, are, can 
Mr. Grant bring himself within the protect- 
ing words of the section? (For a moment 
I leave out of consideration the question of 
bona fides.) Ifso,is his protection cut down 
by the words of the proviso? It is clear that 
if Mr. Grant brings himself within the pro- 
tection of the section, his protection is not in 
any avay affected by the-proviso. Under the 
English Law it would be otherwise, because 
at the time of the transaction he had notice 
of an act of bankruptcy. It is contended 
that the transaction is protected because Mr. 
Grant’s clients did not have notice of the 
presentation of an insolvency petition (as a 
matter of fact the petition was not presented 
till after the transaction) The question is, 
was the transaction a contract or dealing by 
or with the insolvent for valuable considera- 
tion? We have been referred to the decision 
ot the Court of Appealin Wright, In re, Arnold, 
Wa parte (2). There the holder of a bill 
of sale took possession of the property com- 
prised in the bill of sale after the filing of 
the petition. It was argued that there was 
no consideration for the taking possession of 
the property by the creditor. With reference 
to this point Lord Justice Mellish says: “In 
my opiniou,a taking of goods out of the 
bankrupt’s possession under the power con- 
ferred by a bill of sale, which was originally 
given to secure a debt, is a dealing for valu- 
able consideration aud is, therefore, within 
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the protection of section 94.” On the authority 
of that case 1 hold that this transaction or 
dealing, which took place on the i9th of 
December, was a, transaction with the in- 
solvent for valuable consideration. Mr. 
Chamier haa ingeniously tried to distinguish 
the facts of the present case, on the ground 
that here all that the Bank bad power to, do 
under the letters of lien was to call upon the 
debtor to deliver the goods whereas in 
Wright, In re, Arnold, Ex parte (2), the 
creditor had power to take possession. But 
for the purposes of the question we have to 
decide, I think, with all respect to Mr. 
Chamier, that this is a distinction without 
a difference. If this transaction with the 
insolvents was for valuable consideration, the 
Bank is not hit by the proviso because they 
had no notice of the presentation of a petition, 
since noinsolveney petition had been presented. 

Then we come to the question of bona fides, 
That seems to me to be the most difficult 
point in the case. In the corresponding 
section of the English Act of 1849 and of the 
English Act of 1869 we find the word ‘bona 
fide’, or words to that effect, in the body of 
the section. In section 49 of the English 
Act of 1883 and in section 57 of the Indian 
Act, we do not find the word ‘bona fide,’ 
although we find it in the marginal note. 
It seems to me a reasonable view, a view 
which I, at one time in the course of the 
argument, was disposed to take, that the only 
question of bona fides which could arise in con- 
nection with the construction of section 57 
of the Indian Act would be the question whe- 
ther the transaction was a real transaction, and, 
if so, whether, it was protected by the words 
of the sestion. It may be argued with some 
force that a transaction, which may be con- 
trary to the policy of the Bankruptcy Law, is 
a good transaction unless it can be impugned 
under some express statutory enactment. But, 
having regard to the English authorities, 
Ido not think we can take this view. I need 
searcely say that when we are construing 
an Act which in many instances is takèn, 
word for word, from an English Act and 
when we are dealing with a branch of law 
which is essentially English Law, though we 
may not be actually bound by, yet we ought 
certainly to pay the greatest respect to, the 
decisions of the English Court of Appeal. 
Our attention has been called to authorities 
to show that the Court is bound to consider 
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whether a transaction is contrary to the policy 
of the Bankruptcy Law, althongh it dees not 
come within the four corners of any particular 
section. I propose to deal with the authorities 
very shortly. 

Mr, Justice Wallis referred to the observa- 
tions of the Court of Appealin Wright, In re, 
Arnold, Ex parte (2). They are obiter and 
they were no doubt made in a case decided 
at a time when giving notice that a man was 
going to suspend payment was not in itself 
an act of bankruptcy. 

We have slso some other authorities, 
There is Slobodinsky, In re, Moore, Ex parte 
(5), in which we find very strong observations 
of Mr. Justice Wright on page 525: “The 
effect of the trustee’s title by relation back 
under section-43 is exeluded by section 49 of 
the Bankruptey Act, if there has been a 
contract, or conveyance, or assignment 
for valuable consideration, provided that 
the transferee bas not at the time notice 
of any available act of bankraptey; and 
although the words ‘in good faith’ do not 
occur in the section they must be deemed to be 
inserted, becausein all former Acts those 
words have been inserted, and it has been 
since held that the omission was not intended 
to make any difference, and that the person 
who takes the conveyance of-a debtor’s pro- 
perty cannot claim the benefit of section 49 
if he had notiee of anything wrong or any- 
thing that really pub him upon enquiry.” We 
have Jukes, In re, Oficial Receiver, Ex parte(6), 
a decision to the effect that acreditor who takes: 
a transfer of the whole of the property of 
his debtor in payment of a past debt with 
notice that there are other creditors, cannot. 
be said to be acting in good faith and is, 
therefore, not entitled to the protection of 
section 49 of the Bankruptcy Act. No doubt 
in this case the transaction was heid bad as 
a fraudulent preference. Mr. Justice Wright 
in distinguishing Shears v. Goddard (7) says 
with reference to the purchasers there: 

“They were purchasers in good faith and 
for valuable consideration. But [ cannot help 
thinking that if 2 creditor of a debtor takes 
the whole, or substantially the whole, of the 


property of his debtor in paymentof a past 

(5) (1908) 2 K. B. 517; 72 L. J. K.B. 883; 89 L T. 
190; 52 W. B. 156; 10 Manson, 841, 

ti (1902) 2 K. B. 68; 71 L. J. K, B. 710; 86 L. T. 
456: 52 W. R. 560; 9 Manson, 249. 

(7) 11896) 10. B. 406; 74.L. T, 128; 65 L, J. Q. Be 
344; 44 W. R. 492; 3 Manson, 24, 


debt, and knowing that there are other 
creditors, he cannot be said to be acting in 
good faith. On the whole, therefore, I hold 
that the transaction in this case is not protect- 
ed by section 49 of the Act.” 

There is .another case—Badham, In re, 
Palmer, Ex parte (8). There it was contended 
that a transaction, which would have been a 
fraudulent preference if it had been carried 
out before the commencement of the bank- 
raptcy, was not atraudulent preference because 
it was carried out after the commencement of 


. 


‘the bankruptey, the party relying on the 


transaction having had no notice of any act 
of bankruptey. Mr. Justice Vaughan Wil- 
liams says at page 257: “I wholly dispute 
and deny that because section 48 defines 
the circumstances under which I may avoid 
a fraudulent preference, it follows that I am 
bound to accord the protection of section 49 
to those cases which fall outside section 48. It 
ig in effect said that in every case which does 
not fall within section 48 I am .bonnd to 
give the benefit of section 49. I do not 
agree. [In my opinion, fam not bound to 
give the benefit of section 49 to any transac- 
tion which is contrary to the policy of the 
Bankruptey Laws.” Later, the learned Judge 
says: “It is, in effect, a Common Law frand 
to makea payment contrary to the Bank- 
ruptcy Laws, and I do not intend to, give 
the benefit of the protecting section ts any 
such transaction.” Mr. Grant on behalf of 
the bank called our attention toa later deci- 
sion of Mr. Justice Bigham in Dunkely, 
In re, Waller, Hx parte (9), in which it 
would seem the learned Judge followed the 
judgment in Badham, In re, Palmer, Hx parte 
(8), rather reluctantly. 

But the learned: Judge, in upholding the 
transaction in the case before him, observed 
that the transaction not being tainted with 
bad faith as appeared to have been the case 
in Badham, In re, Palmer, Ex parte (8), 
he saw no reason why the creditor should nob 
have the benefit of the protection afforded by 
section 49. 

Now in view of those English authorities 
I do not think we can hold that a creditor 
who enters into a transaction with his debtor 


“with the knowledge that that debtor had 


committed an act of hankrnptey at thé time 
(8) (1876) 10 Morrell, 252: 5 R. 521; 69 L. T. 356. 
(9) (1905) 2 K. B. 68 ; 74 L. J. K. B. 953, 3G. T. 

248; 54 W. R. 171; 12 Manson, 384; 21 T. L. R. 707. 
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the transaction was entered into, can claim 
the benefit of section 57 of the Indian Act, 

Tt was contended by Mr. Chamier on behalf 
of Messrs. Rosham and Company that this 
transaction under which the Bank took posses- 
sion of these goods wasa fraudulent preference. 
This question need not be considered, but I 
do not think the transaction was a fraudulent 
preference. See Symmons, Ex parte, Jordan, 
In ve (3). Then there was a good deal of 
argument with reference to section 178 of the 
Contract Act, In the view we take in 


this case that question does not arise for 


consideration. 

The result will be that Mr. Chamier’s“ 
appeal on behalf of Messrs. Rosham and 
Company and Mr. Grant’s appeal on behalf 
of the Bank must both be dismissed but 
without costs. The Official Assignee will 
be allowed to take his costs ont of the estate; 
costs on the original side scale. 

Sankaran NAIR, J.—I concur. 


N Appeal dismissed. 





LOWER BURMA CHIEF COURT. 
Civit Miscstuangovus Arrear No. 21 or 1916. 
February 9, 1916. 

Present:— Sir Charles Fox, Kr., Chief 
Judge, and Mr. Justice Twomey. 
MOOLLA CASSIM— APPELLANT 
Versus 
MOOBLA ABDUL RAHIM AND ANOTHER— 


| RESPONDENTS. 

Limitation Acts, applicability of, to applications 
asking Court to do what it has no discretion to refuse 
—Probate and Administration Act (V of 1881), s. 98 
(1) (3)—Evecutor or administrator, duty of, to exhibit 
intentory or account, 

The Limitation Act does not apply to applications 
toa Court to do what it has no discretion to refuse, 
nor to applications for the exercise of functions 
of a ministerial character; but section 98 (1) (8) 
of the Probate and Administration Act does not 
make it obligatory-on the Conrt to require an 
executor or administrator to exhibit an inventory 
or account. Section 98 (1) itself imposes the duty 
of doing this on the executor or administrator, Tf he 
does not perform it the Court may require him to do 
so, but that is a matter for its discretion. [p. 951, col, 
1. 

Vithal Janardan v.. Vithojivay Putlajivav, 6 B. 566, 
MadhabdMoni Dasi v Pamela Lambert, 6 Ind. Cas. F37; 
37 C. 796; 12 O. L, J. 328; 15 ©. W. N. 387, referred to. 
` Mr. Hamlyn, for the Appellant. 

JUDGMENT. 

FoxyO. J.—The order appealed against 
was one dismissing, as barred by limitation’ 
under Article 181 of the Limitation Act, an 
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application bya grandson of Moolla Hashim 
asking the Court to order the executors of 
his Will to file an inventory of his estate, and 
an account showing the assets which came 
to their hands and the manner in which they 
applied and disposed of them. 


Moolla Hashim died in 1884 and Probate 
of bis Will was issued by the Court of the 
Recorder of Rangoon to the respondents and 
another of his sons on the 80th January 1885, 
they having undertaken to administer his 
estate and to make a true inventory thereof 
and to exhibit the same in the Court at 
or before the expiration of six months and 
to render a true account of the same with- 
in one year from the date of the grant. 
No inventory is upon the record of the case 
(Civil Miscellaneous Appeal No. 27 of 1885). 
It appears from it that in May 1888 the 
executors petitioned the Court for leave to 
transfer the property of the deceased (which 
they set out in a schedule) for the pur- 
poses òf the administration of the estate. 
Leave was granted to them todo so. From 
the record of Civil Regular Suit No. 150 
of 1901 in this Court- it appears that in 
1885 one of Moolla Hashim’s widows in- 
s'ituted a suit to have his Will set aside, 
and for administration of his estate by the 
Court. That suit was by consent withdrawn. 
In 1887 the parties interested referred 
questions in dispute in connection with the 
Will and the estate to the arbitration of 
one Moolla Ismail. He made his 
dated 21st February 1888. 


award 


It dealt minutely with the property of 
the deceased setting out in detail what each 
legatee and heir should get. Some pro- 
perty in Rangoon, tiz, lst class lot No. 8 
in square E and a small amount of cash 
was allotted to the plaintiff’s father as his 
share, but it was not transferred to him 
because he had disappeared many years 
before, and it was not known whether he 
was alive or not. In 1961 the petitioner- 
appellant brought a suit (No. 1£0 of 1901) 
against the executors and the heirs of 
Moolla Hashim, claimirg the above mention- 
ed immoveable property on the ground that 
his father was dead and that he as his 
only heir was entitled fo it. The petitioner 
failed in his claim in the suit, in an appeal 
tothis Ccurt, aud in an appeal to His 
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Majesty in Council. It was held that the 
burden was on the, petitioner to show, that 
his father survived his grandfather, and 
that as he failed to do so, the well-known 
principle of Muhammadan Law applied under 
which if any of the children of a man die 
before the opening of the succession to his 
estate leaving children, these grandchildren 
are entirely excluded from the inheritance 
by their uncles and aunts, see Moolla Cassim 

v. Moolla Abdul Rahim (1). This decision 
finally decided that the: petitioner had 
no interest in the property which the award 
had set apart for Moolla Mahomed. 

Prima facie he has no further interest 
in the estate of his grandfather, yet in 

1915, more than thirty years after the grant 
of Probate to the executors, he puts in an 
application asking that the executors may 
be called upon to do what they should 
have done thirty years ago. “He states no 
reason for his wanting the inventory and 
it isnot apparent how that could benefit 
him in any way. 

-It has been argued that the Court is 
bound to order the executors to perform 
the duty imposed upon them by law, and 
that consequently the Limitation Act does 


not apply to the case. No doubt it has 
been held that the Limitation Act does 
not apply to applications to a Court to 


do what it has no discretion to refuse, nor 
to applications for the exercise of functions 
of a ministerial character—sea Vithal 
Janardan v. Vithojirav Putlajirav (2) and 
Madhab Mont Dasi v. Pamela Lambert (3), but 
- sub-section (3) of section 98 of the Probate 
and Administration Act, 1881, does not 
make it obligatory on the Conrié to require 
an executor or administratcr to exhibit an 
inventory or account, Sub-section G) of 
the section itself imposes the duty of doing 
this on the executor or administrator; if 
he does not do it the Court may require 
him to do it, but that is a matter for 
its discretion, aud consequently the rulings 
referred to have no application. 

Even if an appeal lies against the order 
and it is open to the Court to make an 

(1) 4L.B. R. 17,2 C. b. 5.2 6 15 M.L. J. 8317; 7 
Bom. L. R. 892; 2 A. L, J. 798; 10 C. W. N. 33; 33 C. 
173; 32 I. A. 177; 8 Sar P. C. J. 893. 


(21 6 B. 86. 
(3) 6 Ind Cas 537; 37 C. 796; 12 C.L. J. 328; 15 


C. W. N. 287. 


INDIAN CASES. 


951 


order under sub-section 3 of tbe section, 
it should not, in my opinion, do so in 
view of the circumstances of this case. It 
appears to me that the application was of 
the nature of an attempt to abuse the 
process of the Court, I would reject the 
appeal, . 
Twoney, J.—I concur. 
Appeal rejected. 





CALCUTTA HIGH COURT. 
REFERENGE No, 1 or 1916. 

April 11, 1916. 
Present:—Mr Justice D. Chatterjee and 
Mr. Justice Beacheroft. 
ABDUL QADHR KHALIFA — 
PLAINTIFF 
versus 

FRITZ KAPP—Derenpant, 

Civil Irocedure Code (Act V of 1908), ss. 9, 88—- 
Alien enemy, suit against, if maintainable during 
continuance of war—Internment, effect of. 

Even during the continuance ofa war an alien 
enemy can be sued in British Indian Courts and he 
would have every right to present his case before the 
Couris in accordance with the laws of procedure, 
no matter whether the cause of action arose before 
the war or after the war, and the fact of his having 
been interned does not cut down his Habilities. 
[p. 954, col. 2.] 

Halsey v. Lowenfeld, (1916) 1 K. B.148; 85 L. J. K. 
B. 323, referred to. 

Reference under Order No. XLVI, rule 1 
of the Code of Civil Procedure, made by the 
‘Munsif, 4th Court, Dacca. . 

ORDER OF REFERENCE, 

The plaintiff Abdul Qader Khalifa, a 
Mahomedan British subject of this town of 
Dacca, has sued Mr. Fritz Kapp, residing in 
this town at the time of the institution of this 
suit, for Rs. 19-14-0 due as charges for the 
making of cotton wearing apparel, ete. The 
defendant is a German and not a naturalized 
British subject. This suit was instituted on 
23rd August 1915, 4,e., long after the declara- 
tion of war between His Majesty’s Government 
and the Government of the Emperor of 


‘Germany. The defendant had a business in 


photography which was closed after the 
declaration of the war. At the time of the 
service of summons upon the defendant he 
was at Dacca and withinthe jurisdiction of 
this Court, but under orders of internment, 
He was interned once before but was allowed 
to return to Dacca. The defendant appeared 
in Court personally in obedience to the sum- 
mons and wanted to compromise, but the 
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parties ultimately could not agree and hence 
the case is pending for trial. Thedefendant’s 
Pleader has informed this Court that the de- 
fendant is not in the house in which he 
used to reside and that possibly he has been 
interned at some place near Darjeeling. He 
could not thus communicate with his client. 


The case set out in the plaint is (1) “that 
“the plaintiff was in the habit of doing tailoring 
business for the defendant and also supplying 
him with materials according to his direction 
since some years”; and (2) “that in Novem- 
ber 1914, the defendant cleared his dues to 
the plaintiff up to October 1914.” The 
present claim for Rs. 19-14-0 is for the work 
done in November and December 1914 within 
this town of Dacca. 

The plaintiff was asked by this Court “to 
show that this Court has jurisdiction to en- 
tertain and: try this suit during the. pendency 
of the war.” Thereupon the plaintiffs 


Pleader cited two cases reported in the Notes. 


portion of the Calcutta Weekly Notes which 
will be notised presently. 


There is uo provision in the Code of Civil 


Procedure as to what should be the procedure 


incase of a suit against an alien enemy. 


Section 83 of the Code provides that alien 
enemies residing in British India with the 
permission of the Governor-General ir Counzil 
may sue in the Courts of British India, as if 
they $ ere subjects of His Majesty. This pro- 
vision does not necessarily imply that a 
suit against an alien enemy is maintain- 
able. 

It is not disputed that the defendant is an 
alien enemy. An alien enemy isa subject of a 
nation which is at war with this country” — 
Wharton’s Law Lexicon. Alien, is a person born 
ina foreign country out of the allegiance of the 
British Crown. He isa foreign-born resident 

`of a country in which he has not citizenship— 
Webster’ s Dictionary. Thus the defendant 
is an alien enemy at present residing in this 
country under order of internment at the time 
of the institution of this suit, and now actual- 
ly interned. Thus he is not treated as if he 
is a British subject, and is not residing in this 
country undera license. He is not allowed 
to carry on his business as a photographer. 
He is thus under restraint as an enemy. 

The question naturally arises whether he is 
subject to the law in force in British India, ùe., 
whether he is bound by the provisions of the 


INDIAN CASES. 


[1916 
e e 
Indian Contract Act and the Code of Civil, 
Procedure. The answer to the question is not 
free from doubt. It seams to me at the date 
of the suitand under the circumstances in 
which he has been placed: they are not appli- 
cable to him. Forit is said in Austin’s 
Jurisprudence at page 144 that “A positive 
law is set or directed: exclusively to a subject or 
subjects of its author or that a positive law 
is seb or directed exclusively. to a, member or. 
members of the commanity wherein its, author. 
is sovereign * * *, Living within the 
territory, he (a stranger), is Hable to be 
reached by the legal sanctions by which the 
law is enforced.” Being under order of in- 
ternment the defendant cannot be said to be, 
living in British India, he is rather compelled 
to live here and he has got little freedom of 
action or of movement.‘ 

The defendant does not fall within, the 
definition of the term “enemy”, as defined in, 
the Proclamation of 10th August 1914 op in, 
the Proclamation of 30th September L914, 
Besides the term “enemy” isuged in, those 
Proclamations for the purposes of those Pro- 
clamations only. 

Then as to an alien enemy’s liability to be. 
sued in England, the . earliest case decided: 
after the declaration of the present war is the 
case of Robinson § Co. v. Manheim Insurance 
Co., (1). It was decided on 16th Octo- 
ber 1914 by Mr. Justice Bailhache and 
noticed in 19 C. W. N. viii. It is stated in 
the note that his Lordship held that “to hold 
that a subject’s right of suit is suspended: 
against an alien enemy is to injure a British 
subject and. to favour an alien enemy and. to 
defeat the object and reason of the suspensory 
rule. Tt is to turn a disability into a relief. 
* * # Tam of opinion thatthe rule is, 
confined to casas in which the alien enemy is, 
plaintiff and that war does not suspend an 
action against a defendant alien enemy. The 
next question is—can he appear and defend 
either personally or by Counsel? 1 think he 
certainly can * * * I have come to the 
conclusion that there is no rule.of the Com: 
mon Law which suspends an action in which an 
alien enemy is defendant and no rule of .Jom- 
mon Law which prevents his appearing and: 
conducting his defence.” In this case the 
cause of action arose before the war and the 


pleadings were closed before the war. 
(1) (1915) 1K. B. 155; 84L. J. K, B. 238; 52 
S.J. 7; 31 T. L. R. 20; 19 C. W. N, viij. 
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The next case is W.E, Ingle Ltd. v. Mannheim 
Continental Insurance Oo., (2). (reprodyced in 
Contemporary Law Review, Volume IV, page. 
20), decided hy-thesame Judge. In this case the 
cause of astion arose after. the declaration of 
the wav but before the Proclamation of 8th 
October 1914, It was held that the Proclama- 
tion was not retrospective and that the right 
of suit acorned before the. date of that Pro- 
clamation, In this case his Lordship. observ- 
ed that “In the case ef individuals, and at 
Common Law, the. question whether a man is 
to be treated as an alien enemy for the pur- 
pose. of: his contracts, right of suit, and the. 
like, does not depend upon his nationality, or 
even upon his true domicil, but upon whether 
he carries on business in this country. or nob. 
Tf£he.dees it is not illegal even during the war 
tohave business dealings with him in the coun- 
try in vespect of the business which he carries 
on. here. He. is not in respect of that business: 
divided, by the war line, but has what is 
sometimes. called a commercial domicil here” 
(England). In the. present case the defend- 
ant has no commercial .domicil within. the 
meaning of the passage. quoted. Besides, it is 
doubtful if the Common. Law of England 
referred to.in the above two rulings is appli- 
cable to India. It has never been introduced 
into the Mofussil at least [Interpretation 
of Indian Statutes, page 159. on the authority 
of Ameer Khan’s ease (3); Rajah Srinath Roy 
v. Dinabandhu Sen (4)]. 

The next and last case cited is the case of 
Porter v. Freundenberg (5), decided on the 


19th January i915 by „the Court of 
Appeal in England and reported in 
19 ©. W. N. lxxviii. In this case it is 


not clear from, the report whether the. 
cause of acticn arose before or after the 
declaration of wan, and. before or after the 
Proclamation of 8th October 1914. It was 
held, broadly approving the decision in Robin- 
son & Co. v. Manheim, Insurance Company 
(1), that an alien enemy can be sued, that he 
can.appear and be heard in, his defence and 
may take all such steps as. may be deemed 

(2) (1915) t: K. B. 227.84 L. J K. B. 491; 59. S. J 
59; 31 T. L. R, 41. 

(3} 6 B. L. R, 392. 

(4) 25 Ind. Cas, 467; 20.6. L J. 385; 18 O. W. N. 
1217; (1914). M. W: N. 654; 1 L. W. 733; 16M. L, T: 
319; 12 A. Tu, J. 1193; 16 Rom. L. R. 901; 41 I. A. 221; 
42 Œ: 489-at p. 625 (Pi C.). 

(5). 19.0: W. N. lexviii; (1915) 1K. B. S57; 84 L. 
J.K. B. 1991; 
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necessary: for the proper presentment of his 
defence. In coming to this conclusion their 
Lordships. quoted with approval the following 
passage from Blackstone’s Commentaries, 
ah Edition, Volume 1, Chapter 10, page 
373:—“ Alien enemies have no civil rights 
or privileges, unless they are here (England) 
under the protection and by permission of 
the Crown”, and held he cannot enforce his 
civil rights as a plaintiff. “Every right 
is the creation of law. And, though every 
sanction does not imply a 
right, every right implies an obligation and 
a sanction.’ *Austin’s Jurisprudence, page 
160. “A relative duty is incumbent upon 
one party, and answers to a right residing in 
another party.”—page 161. If it be said 
that the alien enemy has no civil right no 
one can do him any civil wrong. If he has 
no civil right he has no right to exercise 
his civil right to defend himself. A right 
to. be heard: in defence is a civil right created 
by: Statute.. For it is provided in Order VIII, 
rule 1, of the Code of Civil Procedure that 
“the defendant may, and if so required by 
the Court, shall at or before the first hearing, or 
within such times as the Court may permit, 
present a written statement of his defence.” 
If he has no civil right he, as defendant, 
cannot get costs or execute his decree for 
costs. Still more anomaly will be created 
if he be allowed to put his judgmentedebtor 
a British subject, in jail for non-payment 
of such costs. If these and like consequences 
be taken into consideration, the rule that he 
has got no civil right should have no quali- 
fied meaning; for otherwise anomalies in the 
administration of justice are created. It 
seems to me from the notes on his Code of 
Civil Procedure by Me. S. C. Roy, B.A., LLB, 
(Cantab.), Bar-at-Law, that there is no Eng. 
lish Statutory rule corresponding to Order 
VIII, rule 1,of the Code of Civil Procedure 
quoted above. 


In the English cases cited above it appears 
the decisions were based more or less on 
the absence of any Common Law there; and 
no reference was made to the International 
Law, which seems to me to be the true guide 
where the defendant being an alien enemy 
is not allowed to carry on any business and 
is under order of internment or is 4ctually 
interned as restraint is put’ upon his civil 
right to work and earn his livelihood and to 
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do all lawful acts lawfully to that end. 


He cannot be said to be residing in this 


country with the implied or express permission 
of the Government of India or of the Crown. 


Tn such a case the reasonable rule seems to be’ 


that the “remedy only remains suspended and 
revives on the restoration of peace:” 
Halsbury’s Laws of Bngland, Volume 1, 
page 311; and, in my opinion, this rule is to be 
taken liberally, 1. e., whether the alien enemy 
is the plaintiff or the defendant, and, as in 


this case, the contract having been complet. 


ed during war, no cause of action can arise 
until peace is restored. í 

Asto the rule laid down in the last English 
case, tbe circumstances being nob quite 
similar, I doubt how far it is binding upou 
the Conrts in India, which are to decide 
according to justice, equity and good con- 
science, and are to be guided by the prin- 
ciples of English Law applicable to a similar 
state of circumstances, althongh the English 
Law is not obligatory upon the Courts in the 
Mofussil (Interpretation of Indian Statutes, 
pages 833 to 335). 

I, therefore, beg to submit for the decision 
of the Honourable High Court: 

1. Whether this suit for work done by 
a British Indian subject during war is at 
present maintainable against an alien enemy, 
under order of internment, the. contract 
having*been made and the breach thereof 
having occurred during war? 

2. Whether the trial or hearing be 
suspended until restoration of peace? 

Babu Ram Charan Mitra, against the 


| Reference. 


JUDGMENT.—The plaintiff isa British 


Indian subject, a tailor in the town of Dacca. 
The defendant, a subject of the German 
Emperor, was a photographer in that town. 
In November 1914, 7 e., after the declaration 
of war with Germany, the plaintiif did some 
tailoring work for the defendant, and the 
present suit was brought for the recovery 
of wages, etc, due on that account. 
The question referred is whether such a suit 
would lie during the pendency of the war. 
We think the suit would lie, and there is 
nothing in law to prevent its being tried 
before the restoration of peace. 

Sectien 9 of the Civil Procedure Code 
provides that the Courts shall have juris- 
diction to try all suits of a civil nature, 
excepting suits the cognizance of which is 


expressly or impliedly barred. Section 83 
provides, that alien enemies 
British India with the permission of the 


Governor-General in Council may sue in the ` 
ritish India, but an alien enemy > 


Courts ` of 
residing in British India without such per- 
mission shall not sue in such Courts There 


is no provision inthe Code barring suits 


against alien enemies, and we see no reason 
why such suits should not be heard and 
decided during the continuance of the war. 
No matter whether the cause of astion arose 


residing in- 


before the war or after the war, an alien ` 


enemy can be sued in our Courts and’ would 
have every right to present his case before 
the Courts in accordance with the laws of 
procedure. The latest case in England is that 
of Halsey v. Lowenfeld (6), ‘In that case Mr. 


Justice Ridley held after discussing pre- - 


vious cases that a suit for rent 
due after the’declaration of the war was 
maintainable in the British Courts against 
an alien enemy. We see nothing in our own 
Code of Procedure to prevent us from taking 


` the same view. The fact that the defendant 


has beeh interned does not make any 
difference, as the object of internment is to 
prevent him from doing mischief and not to 
vat down his liabilities. The case, therefore, 
must be tried in dne course of law. 


Case remitted, ` 
(6) (1916) 1 R. B. 143; 85 D. J. K. B. 328. 





, PRIVY COUNCIL, 
ApPEALS FROM THE Boargay Hiau Cover. 
June 22, 1916. : 
Present: ~ Lord Atkinson, Lord Parker of 
Waddington, Sir John dge and Mr. Ameer 
Ali. 5 
RAMDAS VITHALDAS DURBAR— 
APPELLANT 
versus 
S. AMERCHAND & Co. AND ANOTHER— 
RESPONDENTS. 

Contract Act (IX of 1872), ss, 102, 108 — Railway 
receipt, whether ‘document of title or ‘instrument of 
title’-—‘Title,’ meaning of-—Stoppage in transitu, right of 
seller to, as against pledgee of railway receipt. ` 

A railway receipt issued to the consignor of goods 
is a ‘document’ or ‘instrument’ of title as defined in 
sections 102 and 103 of the Indian Contract Act 
wherein “document” and “instrament” are inter- 
changeably nsed, and the assignee or pledgee of such 
a receipt has a right of delivery of or previous pay- 
ment of an advance on goods as against an unpaid 
seller's right of stoppage in transitu. [p, 958, col. 1.] 


< 


accrued - 
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Whenever any doubt arisos as to whothor a 
particular document is a “document showing tipe” or 
“a, document of title” to goods for the purposes of the 
Indian Contract Act, the test is whether the docu- 
ment in question is used in the ordinary conrse of 
business as proof of the: possession or control of 
goods or authorising or purporting to authorize, 
either by endorsement or delivery, the possessor of 
the document to transfer or receive the goods there- 
by represented. [p. 956, col. 2; p 957, col. 1] 

Quzre:—Whether apart from evidonce as to the 
ordinary course of business, the effect of sections 4 
and 187 of the Transfer of Property Act (IL of 1900) 
would be conclusive on the point? [p. 957, col. 1.] 

The word “title” in the expressions “documents 
showing title” and “instruments of title” in sections 
102 and 108 of the Tndian Contract Act relates only 
to the right to receive delivery of the goods to which 
the document or instrument relates. It has nothing 
to do with ownership. A bill of lading may in this 
sense be an instrament or document conferring title, 
put, if so, the same is true of all other documents 
contained in the genus “documents of title” the fact 
that a document confers title in this sense cannot be 
used as a distinguishing mark of a particular species 
of the genus. The only point in which a bill of 
lading. differs from other documents of title is that its 
assignment, whether upon a re-sale or by way of 
pledgo, operates as constructive delivery of the goods 
to which it refers. [p. 958, col. 1.] 

Section 102 of the Indian Contract Act is intended 
to assimilate other documents of title to bills of 
lading forthe purpose of determining the right of 
stoppage in transit im favour of a bona fide purchaser 
for value, who, by virtue of the assignmont of the 
bill obtains constructive delivery of the goods. 
Section 108 is intended to do the same in favour of a 
bona fide pledgee for value that the previous section 
does in the case of assignments upon a re-sale. [p. 
957, col. 2; p. 958, col. 1.] 

The Indian Contract Act is an amendingas well 
asa consolidating Act and beyond the reasonable 
interpretation of its provisions, there is no means of 
determining whether any particular section is intend- 
ed to consolidate or amend the previously existing 
law. [p. 957, col. 2.] 

Consolidated appeals from a judgment and 
decree of the High Court, Bombay, dated 
March 81, 1913, reported as 21 Ind. Cas. 343, 
reversing two judgments and decrees, dated 
January 11 and February 12, 1912, of the 
same Court in its Ordinary Original Civil 
Jurisdiction. ; 

FACTS,—The appellant, who wasa com- 
mission agent, consigned certain goods to one 
Chagan Lal Kalidas and the railway receipt 
was sent to the latter. 

The said consignee assigned and endorsed 
over the receipt to respondents to secure an 
advance. While the goods were in transit 
the appellant, alleging that the consignee 
was insolvent, gave notice to the Railway 
Company to stop the goods in transitu. The 


Company therenpon brought a snit to de- 


termine as to who was entitled to delivery of 
goods. The High Court (Original Side) de- 
cided that the appellant had a right to stop 
the goods in transitu by virtue of section 1C2 
cf the Indian Ccntract Act and was not liable 
to pay the advance, as a railway receipt was 
not an instrument of title, as required by sec- 
tion 103 of the Indian Contract Act. These 
findings were reversed by the High Court on 
its Appellate Side. An appeal was then pre- 
ferred to the Judicial Committee of the Privy 
Council. 

Mr. De Gruyther, K C., and Mr. Raikes, for 
the Appellant —-Section 108 of the’ Contract 
Act was relied upon, but theinstrament of title 
must be delivered by the consignee or his 
agent, who must signand endorse it. Thesection 
did not contemplate assignment and nobody 
receiving it could pass the title created by 
endorsement. The receipt was not, in form, 
negotiable. Custom to the contrary was never 
proved. The English Law and the Contract 
Act of 1872 were the same. By segtions 77, 
78, 148, 172, 103 and 108 there was no ple- 
dge of goods without delivery and by sections 
100, 102,109 actual or constructive delivery as 
by a bill cf lading was necessary [section 130 
of Act II of 1900 (Transfer of Property Act), 
and sections 131, 132, 186, 137] exclude the 
operation of preceding sections relating to 
actionable claims. It is a saving clause and 
was not intended to make negotiable what 
was not so before. It did not alter the nature 
or character of the document or mode of 
transfer provided by law. Actionable claims 
did not become part of the Contract Act 
by what was laid down by the Transfer 
of Property Act. 


[Lorp Parker: Assign “it” and not goods, 
It is not an exception to section 101.] 

“Assign” then must mean legally or validly 
assign. Delivery is essential to bar the 
exercise of the right of stoppage. Delivery of 
the paper is a good delivery of goods. Sece- 
tion 103 only relates to an instrument of title, 
e.g., a bill of lading, which was negotiable, 1f 
it were held that section 137 was to be read 
with sections 102 and 103 there is the end 
uf the case. 


[Lorp Parker: Section 108 expressly 
names a good many of those mentioned in 
sestion 137, Transfer of Property Act. | 

The English Factors’ Act of 1842 was ex- 
tended to India by section 4 of Act XX of 


1844 and a new Act was passed in 1877. For 
sales that Act was not applied to India. 
There was no assignment of goods by en- 
dorsement. Title must pass to the second 
buyer. If title did not pass by endorsement 
the instrument was not negotiable. Pledge 
of a document might create g charge on the 
document but not on goods. ; 

LLogp Parker: By section 105 pledge of 
documents was created and then by sec- 
tion 103 stoppage has put an end to it. | 

Section 108 reproduced section 4 of the 


Factors’ Act of 1844 which applied to agents: 


only. There could be no transfer except in 
the manner which the law provided. 

(Lord Parker: Yes, you have no right to 
assume that the Indian Contract Act was 
intended to reproduce the English Law. | 

Railway receipts were not instruments of 
title, Great Indian Peninsula Railway Co. v. 
Hanmandas Ramkison(1) and Merchant Banking 
Co. of London v. Phoenix Bessemer Steel Co. 
(2). 

Sir E. Richards, K. C., and Sir W. Garth, 
for the Respondents.—In other enactments 
and sections of the Indian Contract Act docu- 
ment” of title covered such documents as rail- 
way receiptsand meant rights giving title. (See 
Act XXIV of 1854.) There was no reason for 
limiting the meaning of “instrument of title.” 
It must mean documents which pass property. 
There is no definition as to the documents 
which would be covered by it. The principles 
of the English Law of contract should 
not be applied to Indian conditions. 

Reference was made to Benjamin on Sale, 
5th Edition, Book J, part 5, clause 3; Carver, 
on Carriage by Sea, page 67; Sale of Goods 
Act of 1877, section 55; Sale of Goods Act of 
1898, section 47. 


eC 
. Sir De Gruyther, K. O., in reply. 
JUDGMENT. 


Logn Parker or Wappixneror.—The ques- 
tion which arises on these appeals is whether 
a railway receipt issued to thé consignor of 
goods inthe form appearing on pages 70 and 
71 of the record is ‘an instrument of title’ 
within the meaning of section 103 of the 
Indian Contract Act. 


(1) 14 B 57. 
(2) (1877) 5 Ch. D. 205; 46 L. 1. Ch. 418; 36 
L, T. 295; 24 W. R, 457. 
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Section 103 of this Act is one of a group 
of sections relating to a seller's right to stop 
goods while they are in transit to the buyer. 
Section 99 defines the right. Section 100 
provides. that goods shall be deemed to be in. 
transit while in course of transmission to and 
not yet come into the possession of the 
buyer. Section 101 lays it down that. the. 
right does not, except in the cases therein- 
after mentioned, ceasecu the buyer’s re-selling 
the goods while in transit and receiving 


the price, but continues until the goods 
have been delivered to the second 
buyer or to some one on his behalf. Section 


102 provides that the right of stoppage 
ceases if the buyer, having obtained a bill of 
lading or other “document showing title” to. 
the goods, assigns it, while the goods are in 
transit, to a second buyer, who is acting in. 
good faith and who. gives valuable, considera- 
tion for them. 


The. expression “document showing title” 
is used again in section 108, which refers 
to a “bill of lading, dock warrant, wanehouse- 
keeper’s certificate, wharfinger’s certificate or 
warrant or order for delivery, or other docu- 


ment showing title to goods.” The same 
enumeration is found in section 178, 
except that in this section the. 
expression “document of title” is sub- 


stituted for “document showing title.” 
Sections 108 and 178, though they very 
possibly extend, at least cover the same 
ground as the provisions of the Indian Act 
XX of 1844, which with certain. modifica- 
tions, not material for the purposes: of this 
appeal made the provisions of the English 
Factors’ Act, 1842, applicable to British. 
India. Both the last menticned Acts use. 
the expression document of title to goods, and, 
define it as ineluding any bill of lading, dock 
warrant, warehouse-keeper’s certificate, whar- 
finger's certificate, warrant or order for the 
delivery of goods, and any other document 
used in the ordinary course of business as. 
proof of the possession or control of goods 
or authorising or purporting to authorise,, 
either by endorsement or by delivery, the 
possessor of the document to transfer or receive. 
the goods thereby represented. Imtheir Lord- 
ships’ opinion the only possible conclusion is 
that whenever any doubt arises as,to whether 
a particular document is a “document show- 
ing title” or a “document of title” to goods 
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for the purposes of the Indian Contract Act, 
the test is whether the document in qgestion 
is used in the ordinary course of business as 
proof of the possession or control of goods or 
authorising or purporting to authorise, either 
by endorsement or delivery, the possessor of 
the document to transfer or receive the goods 
thereby represented. Inthe present case it has 
been found as a fact by both the Courts below, 
and is not, and indeed cannot, be disputed 
before this Board that the railway receipts in 
question satisfy this test. It is, therefore, 
unnecessary to consider whether, apart from 
evidence as to the ordinary course of business, 
the effect of sections 4 and 137 of the Transfer 
of Property Act, TI of 1900, would be 
conclusive on the point. It is clear that, 
even without the assistance of these sections, 
the receipts in question are documents show- 
ing title to goods within sections 102 and 108 
and documents of title to goods within sec- 
tion 178 of the Indian Contract Act. 

Returning to section 102, its effect may 
be stated as follows: First, so far as bills of 
lading are concerned, it enacts the rule of 
the Common Law by which a second buyer 
who obtained an assignment of the bill of 
lading obtained constractive delivery of the 
goods represented by the bill, so that the 
vendor’s right of stoppage ceased. Secondly, 
so far as other documents of or showing 
title to the goods are concerned, it 
makes their assignment to a second buyer 
have the same effect asthe assignment of 
a bill of lading. If, therefore, the respond- 
ents in these appeals had been second 
buyers and not pledgees of the goods re- 
presented by the ‘receipts in question, the 
appellant’s right of stoppage would have 
been displaced. 

Passing now to section 103, it will be 
found to provide that where a bill of 
lading or other “instrument of title’ to 
any goods is assigned by the buyer of such 
goods by way of pledgé tosecure an advance 
made specifically upon it in good faith, the 
seller cannot, except on payment or tender 
to the pledgee of the advance so made, 
stop the goods in transit. If this section 


had used the expression ‘document showing | 


title’ or “document of title” instead of the 
expression “instrument of title,” it is, in their 
Lordships’ opinion, quite clear that it would 
have applied tothe receipts in question, and 


thatthe vendor could not have stopped the 
goods in transit without payment or tender 
to the respective respondents of the amounts 
of their advances, which were admittedly 
made in good faith and specifically upon the 
security of the receipts in question. In other 
words, the section would have done, in the 
case of assignments by way of pledge, 
precisely what had been done in the previons* 


-section in the case of assignments upon a 


re-sale, 

Great stress was naturally laid by the 
appellants on this difference of expression. 
They argued that “instruments of title” were 
a particular species of the genus ‘documents 
of title,’ and they attempted to defife the 
species as consisting of documents which 
conferred title in the same manner and 
sense as title is conferred by a bill of lading. 
They supported this argument by the 
following considerations: First, they con- 
tended that the Indian Contract Act was 
primarily a consolidating Act, and, therefore, 
ought, in default of a clear expression to the 
contrary, to be read as embodying the law 
as existing when it was passed. Secondly, 
they urged the improbability of the Indian 
Legislature having taken the lead in a legal 
reform for which this country had to wait 
until the passing of the English Factors’ 
Act of 1877. Their Lordships cannot attach 
any weight to either consideration.s The 
Indian Contract Act recites the expediency 
of defining and amending certain parts of 
the law relating to contracts, It is, therefore, 
an amending as well as a consolidating Act, 
and beyond the reasonable interpretation of 
its provisions there is no means of determin- 
ing whether any particular section is intend- 
ed to consolidate or amend the previously 
existing law. Again, their Lordships do 
not see any improbability in the Indian 
Legislature having taken the lead in a 
legal reform. Such reform may have been 
long recognised as desirable without an 
opportunity’ occurring for its embodiment 
in a legislative enactment, and it may 
well be that the opportunity occurred sooner 
in India than in this country, where the 


ealls for legislative action are so much 
more numerous. 
It remains to consider the appellant’s 


argument, so far as it is based on the use 
. 46. 3o: 
of the expression instrument” instead of 


” far-fetched. 


‘to do with ownership. 


-goods to which it refers. 
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“document” of title. In the first, place, it is 
to be obseryed that “title” in both expres- 
sions can relate only tothe right to receive 
delivery of the goods to which the instrament 
cr document relates. Jt can have nothing 
A bill of lading may 
in this sense be an instrument or document 
conferring title; but, if so, the same is true 
of all the other documents contained in 
the genus “document of title.” 
that a document confers title in bhs sense 


‘cannot, therefore, be used as the distinguish- 
ing mark of a particular species of the genus. 


The truth is that the only point in which 
a bill of lading differs from other “docu- 
ments of title’ is that its assignment, 
whether upon a re-sale or by way of pledge, 
operates as a constructive delivery of the 
The appellant’s 
Counsel was unable to mention, and their 
Lordships are not aware of, any other docu- 
ment with this peculiarity. In their Lord- 
ships’ opinion the suggestion that the words 
“or other instrument of title” were inserted 
per cautelam in case there were any such 
instrument other than a bill of lading is 
Moreover, they cannot help 
thinking that the section, if intended to 
have the effect for which the appellant 
contends, would have been otherwise worded. 
Further, no reasoncan be suggested why, 
if (apis clearly the case) the Legislature 
intended by section 102 to assimilate other 
documents of title to bills of lading for the 
purpose of determining the right of stop- 
page in transit ‘in favour of a bona fide 
purchaser for value, it should not have by 
section 103 intended to do the same in favour 
of a bona fide pledgee for value. Under 
these circumstances little importance can 
be attached to ‘the fact that one section 
employs the word “document” and the other 
the word “instrument,” more especially as 
the: use of the two expressions, document 
showing title and document of title, in the 
same sense shows that the draughtsman 
was not very careful in his use of language. 

For the foregoing reasons their Lordships 
are of opinion that these appeals fail, and 
should be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 

Appeals dismissed. 

Solicitors for the Appellant: Messrs, 
Hughs and Sons. 

Solicitors for the Respondents: Messrs. T. 
T. Wilson and Oo. 
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PRIVY COUNCIL. 
“ APREAL PROM THE Oupu JopictaL Commis- 
SIONER’S COURT. 
June 22, 1916. 
Present:—Lord Atkinson, Lord Parker of 
Waddington, Sir John Edge and 
Mr, Ameer Ali. 
CHANDRIKA BAKHSH SINGH— 
APPELLANT j 
versus 


Raja INDAR BIKRAM SINGH— 


RESPONDENT, 

Specific Relief Act (I of 1877), s. 42 Declaration, 
suit for, by person in possession— Nature! of proof— 
Hindu Law—Claim for declaration based on grant from 
Hindu widow— Defendant's plea of adverse occupation 
under alleged Will of last male owner—Finding against 
defendunt—Appeal— Waiver of objection to lower Courts 
Jinding at hearing, effect of—Decision by Appellate 
Court as to widows power to transfer—Jurisdiction. 

In a suit for ejectment of a defendant who is 
in possession, the plaintiff must prove a' better title 
in himself to the possession of the property than the 
titlc of the defendant. On the contrary, in a suit 
for a declaration of title by a plaintiff in possession, 
plaintiff must first establish his right to the 
declaration and is entitled to a decree when the 
defendant fails to prove the title set;up by him. 
[p. 960, col. 2.] 

The plaintiff sued for a declaration that.he had pro- 
prietary title to a taluka by virtue of a transfer from 
a Hindu widow with the cousent of her next 
reversioners. The defendant pleaded possession 
in himself under a Will of the last male 
owner whose widow had no right to make the 
transfer. The Subordinate Judge found' the gift to 
plaintiii proved and the alleged Will “set up by 
defendaut fictitious and accordingly granted plaintift 
the declaration prayed for. The defondant appealed 
to the Court of the Judicial Commissioner and at 
the hoaring of the appeal informed the Court 
through his Counsel that he would not contest the 
said findings but confine himself to the question of the 
widow’s power to confer any valid title on plaintiff, 
The Appellate Court went into a lengthy discussion 
of the powers of a Hindu widow to dispose of 
property and eventually dismissed the suit: 

Held, (1) that when plaintiff proved the grant in 
his favour, it was obligatory on the defendant who 
had no concern in the titlo to the taluka and was not 
connected with tho proprietor’s family, to prove tho 
Will set up by him; [p. 960, col. 2.] 

(2) that it was the duty of the Appellate Court 
when the appellant waived objections to the correct- 
ness of the findings against him, todismiss,the appeals 
and that it acted without jurisdiction i in discussing the 
right of a widow to alionate property. [p. 960, col. 2.) 


Appeal from a judgment and decree of the 
Court of the Judicial Commissioner, Oudh, 
1911, reported as 11 Ind. 
Cas. 676, reversing a judgment and decree 
of the Subordinate Judge of Barabanki, dated 
January 3, 1910. 

FACTS of the case are sufficiontly set 
forth in their Lordships’ judgment. 


` 


A) 


‘transfer of Mahgawan to 
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Messrs. De Gruyther, K. O., and 0’ Gorman, 
for the Appellant.—The estate was impartible 
and could only be controlled and mataged by 
one heir at a time. This point was settled in 
Bhat Narındur Bahadur Singh v. Achat Ran 
(1); section 22 of the Oudh Estates Act, T of 
1869. The lady had absolute power of disposi- 
tion which was voidable only at the instance of 
reversioners as settled in Modhu Sudan Singh 
v. E. G. Rooke (2). The respondent having 
given up the question of his own title to the 
taluka, he had no locus standi to maintain 
the appeal. 

Messrs. Dunne and Dube, for the Respond- 
ent.— The appellant had no cause of action 
against the respondent and his claim to 
the property was not maintainable, as 
the widow had only a limited estate and, 
therefore, could not convey absolute property 
therein. 


JUDGMENT. 


. Sır Joen Ence—This is an appeal from 
a decree, dated the 25th May 1911, of 
the Court of the Judicial Commissioner 
of Oudh, which reversed a decree, dated 
the 8rd January 1910, of the Subordinate 
Judge of Barabanki and dismissed the suit 
with costs. 


The facts necessary for the decision of 
this appeal may be briefly stated. The 
dispute relates to the appellant’s title” to 
an Oudh taluka, known as Mahgawan, 
which was an impartible estate. The 
parties are Hindus, subject to the Law of 
the ` Mitakshara. On the 13th December 
1904, Babuain Maharaj Rani, who held 
Mahgawan fora Hindu widow’s interest, 
made, by a deed of gift, an absolute 
the appellant, 
and he obtained possession. To that transfer 
Mahabir Singh and his younger brother, 
Bechu Singh, were consenting parties. 
At the time of the transfer Manhabir 
Singh was the heir to Mahgawan expectant on 
the death of Babuain Maharaj Rani, and 
the appellant is his only son. Upon the 
transfer to him the appellant applied to 
the Revenue Authorities for mutation of 
names in his favour. On the 9th January 


7 (P. C.); 20 C. 649. 
| 164: 25 C. 1 (P. C.); 1 C. W. N, 483; 7 
r. P. 0. J. 222. 
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1905, the respondent, who was not 4a 
member of the family which had held 


Mahgawan, filed objections to mutation of 
names being made in the appellani’s 
favour, alleging that Babuain Maharaj 
Rani had no power to transfer the estate, 
and elaiming title to itin himself under an 
alleged Will of 1866 of Babu Prithipal Singh, 
whu had been the husband of Babuain Maha- 
raj Rani. In consequence of the respond- 
ent’s objections, the Revenue Authorities on 
appeal rejected the appellant’s application for 
mutation of names, and the appellant, 
in order to clear bis title and obtain 
mutation of names, was compelled to bring 
this suit. He brought this suit on the 
llth December 1908 in the Court of the 
Subordinate Judge of Barabanki for a 
declaration of his title as proprietor of 
AMabgawan. h 

To the suit the respondent, Babuain Ma- 
haraj Rani, Mahabir Singh, and Bechu Singh 
were made defendants. By their written 
statements Babuain Maharaj Rani, Mahabir 
Singh, and Bechu Singh admitted the ap- 
pellant’s title, and Mahabir Singh and 
Bechu Singh expressly alleged that it was 
with their consent that Babuain Maharaj 
Rani had executed the deed of gift of 
the 13th December 1904, and that they 
had on the 9th November 1908 executed 
deeds of relinguishment in favour of the 
appellant, who was in proprietary possession 
of the taluka. 


The respondent, in his written statement, 
denied the appellant’s title; did not admit 
that Babuain Maharaj Rani had executed 
the deed of gift of 1904; denied that she 


‘had any power to transfer the estate to 


the appellant; did not admit tbat the 
appellant was in proprietary possession; 
alleged that. Mahabir Singh and Bechu 
Singh were not legitimate; alleged 
that the nearest reversioners were persons 
whom he described as Girdhara Singh and 
Kalka Singh; and asserted title in himself 
through the alleged Will of 1866 of Babu 
Pirthipal Singh. 

The | Subordinate Judge of Barabanki 
found that Babuain Maharaj Rani had 
executed the deed of gift of 1904 in 
favour of the appellant with the. consent 
of Mahabir Singh and Beshu Singh, who 
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were, he found, legitimate; that the faluka 
passed under that deed of gift to the appel- 
lant; that the appellant was then and had 
been since the date of the deed of gift in 
proprietary possession of the taluka; that 
Girdhara Singh and Kalka Singh were 
fictitious persons; and that Baba Pirthipal 
Singh had not made the alleged Will of 
1866; and gave tothe appellant a declara- 
tion that he was the absolute proprietor 
of the properties detailed in Schedules A, B 
and C to the plaint, and would continue to 
be such proprietor after the death of Babuain 
Maharaj Rani. 

From that decree the respondent on the 
3ist March 1910 appealed to the Court 
of the Judicial Commissioner of Oudh, 
making the appellant and Babuain Maharaj 
Rani respondents to his appeal. In Jure 
1910, Baboain Maharaj Rani died. On 
the 9th February 1911, Mababir Singh 
and Bechu Singh respectively filed peti- 
tions and aflidavits in the appeal in the 
Court of the Judicial Commisstoner in 
which they asserted that the deed of gift 
of the 13th December 1904 had been 
executed by Babuain Maharaj Rani by 
their advice and with their consent; that 
the deed was valid, and that Babu 
Chandrika Bakhsh Singh had been put 
in proprietary possession of the taluka at 
the time of the execution of the deed, and 
they prayed to be added as respondents 
to the appeal. On the 24th March 1911, 
Mahabir Singh and Bechu Singh „were by 
order of the Court of the Judicial Com- 
missioner added as respondents to that 

al. 
Pen the appeal came on for hearing 
in the Court of the Judicial Commissioner, 
Raja Indar Bikram Singb, through his 
Counsel, informed the Court that he did 
not contest the decision of the Subordinate 
Judge as to the alleged Will of 1866, or 
as to the non-existence of the alleged 
reversioners Girdhara Singh and Kalka 
Singh, or as to the execution of the deed 
of gift of the 18th December 1904, and 
his Counsel confined his contention in 
opposition to the decree of the Subordinate 
Judge to an argument that the deed of 


gift did not, represent any genuine | 
transaction, and that Babuain , Maharaj 
Rani had remained in possession, and 


a 
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had no power to confer any valid title 
upon Babu Chandrika Bakhsh Singh. 

The suit was not a suit for the eject- 
ment of a defendant who was in posses- 
sion, in which the plaintiff would. have to 
prove a better title in himself to the 
possession of the property than the title 
of the defendant. On the contrary, it ig 
a suit for a declaration of title by a 
plaintiff who was and is in possession. 
The Subordinate Judge had found that 
Raja Indar Bikram Singh had no title, 
and when the correctness of that finding 
was not disputed in the Court of the 
Judicial Commissioner of Oudh, it should 
have been apparent to the Judges of that 
Court, who were hearing the appeal, that 
as Raja Indar Bikram Singh had failed 
to prove that he was, even remotely, con- 
cerned in the title to Mahgawan and in the 
right to the proprietary possession of that 
taluka, he had no title to protect and no 
interest whieh conld give him a right to 
contest the declaration of title which Babu 
Chankrika Bakhsh Singh had obtained, 
and that the appeal to that Court should 
be dismissed. Raja Indar Bikram Singh 
was a mere impertinent intervener in 
another person’s affair. The Judges who 
heard the appeal, however, instead of dis- 
missing it, went into a long and, under 
the. circumstances, a purely acadamic diseus- 
sion as to the powers of a Hindu widow to 
dispose of property, and finally allowed the 
appeal and dismissed the snit-with costa, 

Their Lordships, ab the conclusion of the 
argument, humbly advised His Majesty 
that this appeal should be allowed; that the 
decree of the Conrt of the Judiéial Com- 
missioner of Oudh should bè set aside with 
costs; and the decree of the Subordinate 
Judge of Barabanki restored. ; 

The respondent was ordered to pay the 
costs of the appeal. 


_ Appéal allowed. 
Solicitors for the Appellant: Messrs, Ti. b. 
Wilson § Oo., 
Soli¢itors for the Respondents: Messrs, 
Barrow, Rogers 5: Névill, 
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BARACHI V. EMPEROR. ° 
. 6 
UPPER BURMA JUDICLAL COMMIS- 
SIONER’S COURT. e 
Criminat Revision No, 287 or 1916. 
June 27, 1916. 
Present:—Mr. Saunders, A. J. ©. 
BARACHI—Appuicaxt 
versus 


EMPHROR— Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 350 
(1)—Transfer of part-heard case—Right of accused 
to have prosecution witnesses re-swmmoned. 

The provisions of section 350, Criminal Procedure 
Code, are applicable to acase which, after being 
part-heard, comes upon the file of another Magis- 
trate who exercises jurisdiction by transfer under 
seotion 528, andit is necessary that tho proviso to 
section 350 should bo given effect to and the accused 
made acquainted with tho fact that he is entitled 
to ch the prosecution witnesses re-called. [p. 961, 
col, 2. 

Queen-Empress +. Nga Po Min, U. B, R. (1897-03), 
I, 87, dissented from. 


Mohesh Chandra Saha v, Emperor, 35 C. 457; 12 C. 
W. N. 416; 7 Cr. L. J. 220; 70. L.J. 488; Palaniandy 
Gounden v, Emperor, 1 Ind. Cas. 54; 32 M. 218; 5M. 
L. T. 218; 90r. L. J. 146; Kudrutulah v. Emperor, 14 
Ind. Cas. 314; 39 C. 781; 18 Or. L, J. 218, referred to. 

Mr, D. Dutt, for the Applicant. 

Mr. H. M. Latter, for the Crown. 


JUDGMENT.—The applicant bas been 
convicted and sentenced to pay a tine of Rs. 30 
or suffer one month’s rigorous imprisonment 
under section 24 of the Cattle Trespass 
Act, 


The grounds of this application are that 
the evidence did not satisfactorily establish 
the charge. On examining the proceedings, 
it appears that the case was first taken up by 
the Township Magistrate bot was withdrawn 
from him and transferred'to the Sub-Divisional 
Magistrate by the District Magistrate acting, 
presumably, under section 528 of the Code of 
Criminal Procedure. Before the transfer 
was made, the whole of the evidence for the 
prosecution had been recorded and the ac- 
cused examined by the Township Magistrate. 
The Sub-Divisional Magistrate on receipt of 
the proceedings did not re call and examine 
the witnesses for the prosecution himself 
and after hearing the defence witnesses, con- 
vieted the applicant and sentenced him as 
stated above. . 

It was held by this Court in Queen Impress 
v. Nga Po Min (1) that section 350 of the 


(1) U. B. R. (1857-01), T, 87, 
61 
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Code of Criminal Procedure does not apply to 
cases withdrawn under section 528 of the 
Code of Criminal Procedure and that the 
trial should have been begun afresh. This view 
has, however, been dissented from in Mohesh 
Chandra Saha v. Emperor (2), which was fol- 


- lowed by the Madras High Court in the case 


of Palaniandy Gounden v. 
has been re-afirmed in 
Emperor (4). 

I think that the interpretation put upon 
section 350 of the Code of Criminal Procedure 
in these latter cases is correct, and that the 
words, “ceases to exercise jurisdiction and is 
succeeded by another Magistrate,” should not 
be confined to the case of a Magistrate who 
is transferred and whose place is taken by 
another Magistrate. 


“mperor (8) and 
Kudrutallah v. 


But while the view may be accepted that 
section 350 of the Code of Criminal Proce- 
dure is applicable to a case which, after being 
part-heard, comes upon the file of another 
Magistrate who exercises jurisdiction, it is 
necessary that the proviso to section 350 
should also be given effect to and the accused 
should have been made acquainted with the 
fact that he was entitled to have the prosecu- 
witnesses re-called. This does not appear to 
have been done. Thecase appears to have 
been clearly one in which it was desirable 
that the Magistrate who passed judgu ent 
should have had an opportunity of seeing, the 
witnesses. i 


The defence was that the prosecution case 
was entirely false, and that the charge was 
brought four days after the occurrence in 
answer to a charge of theft, which had 
been made at once by a friend of the 
accused in respect of the same circum- 
stances. 


The delay in lodging the complaint was 
certainly an important matter which called 
for consideration, and I donot think the ex- 
planation given by the Magistrate can be ac- 
cepted. The amount of resistance offered by 
the aceused-applicant to the carrying off of 
the cow to the cattle-pound appears to have 


(2) 85 0. 457; 12 C. W. N. 416; 7 Gr. L. J. 229; 7 C. 
L. J. 488. o 

(8) 1 Ind. Cas. 34; 32 M, 218;5 M. L. T. 214 90r. 
L. J. 146. i 

(4) 14 Ind. Cas. 314; 39 0. 731; 13 O, D. J. 215, 
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been slight and the complainant would seem 
at once to have yielded up the cow. It is 
quite possible that the charge of rescue was an 
‘invention made in order to meet the charge of 
theft and that the time which elapsed until 
the complaint was lodged was occupied in ob- 
taining witnesses. 

It does appear to me that there are grounds 
for holding that there has been a miscarriage 
of justice. 

The conviction and sentence are, therefore, 
set aside and the fine must be refunded. In 
the circumstances, I do not think it necessary 
to order a re-trial, 

Revision accepted; Conviction quashed, 





UPPER BURMA JUDICIAL COMMIS- 
‘ SIONER’S COURT. 
URIMINAL Apprats Nos. 54 ro 58 or 1916. 
June 27, 1916. 
Present:—Mr, Saunders, A. J. O. 
NGA KYAW ZAN HLA AND orgers— 
APPELLANTS 
Versus 


EMPEROR— RESPONDENT, 

Confersion——Punishment, lenient, award of, to con- 
Jessing accused. 

An*accused person should not be encouraged to 
confess by the knowledge that if he does so he will 
receive lenient punishment. A confession may be 
an indication that the accused is not an entirely 
irreclaimable and hardened criminal and where this 
is so, it may and very properly should be taken into 
consideration in awarding punishment. 


Mr. H. M. Lutter, Government Prosecutor, 
for the Crown. 

JUDGMENT.—The District Magistrate 
has said in his judgment: “It appears to 
me for the ends of justice that it is very 
desirable that confessions should ke made 
and the Magistrate should in such cases 
pass more lenient sentences to encourage 
them.” This is a remark which appears 
to be open to very grave exception. It ap- 
pears to mean that the Magistrate thinks 
that accused persons should be encouraged 
to make confessions in order to secure the 
convictions of persons other than the con- 
fessing accused, and that this should be 
encouraged by the passing of lenient 
sentences, If this view is really held by 
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the District Magistrate and becomes generally 
known, there can, I think, be little doubt 
that “it will be held out as an inducement 
for persons accused of serious crimes to 
confess, that if they do so they will be 


leniently punished. That an accused person 


confesses may be taken as an indication 
that he is notan entirely irreclaimable and 
hardened criminal. It may be an indica- 
tion that the accused regrets the comis- 
sion of the crime which he confesses to have« 
committed, and an indication that-he desires 
to make reparation. If that is so, no doubt, 
the confession may and very properly 
should be taken into consideration: in 
awarding punishment. The suggestion that: 
accused persons should for the ends of 
justice be encouraged to confess by the 
knowledge that if they do so they will 
receive lenient punishment, appears to be 
one which is likely to convey an entirely 
wrong impression and to be extremely 
mischievous, 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
CURIMINAH Revision No. 69 of 1916, 
June 29, 1916. 

Present:—Mr Saunders, A. J. U. 
EMPEROR—Prosecotor—APPLICANT 
versus 
NGA AUNG BA-—Accusep—Responnent, 

Evidence Act (I of 1872), ss. 8, 24, 27— Confession of 
accused, relevancy of. 

Statements made by an accused person, which are 
inadmissible under section #4 of the Evidence Act, 
cannot be made admissible by section 27, unless the 
person giving the information was accused of an 
offence and was in the custody of a Police Officer. 
[p. 964, col. 1.] 

Nga San Yav. Emperor, U. B. R. (1907-09), Evi- 
dence, 3; 11 Cr, L. J. 41; 4 Ind. Cas 769; King-Emperor 
v. Nga Po Min, 2 L. B, R. 186; Nga San. Bwin v. Queen- 
Empress, U. B. R. (1892-96), 1, 83; Emperor v. Misr, 
8 Ind Cas. 26; 31 A. 592; 6 A. L. J. 839, referred to. 

Where an accused person accompanies .a Police 
Officer and points out the spot where the stolen 
property is hidden, it amounts to conduct, proof of 
which is admissible under section 8 of the Evidence 
Act. [p. 964, col. 1.] 


Mr. H. M. Lutter, for the Crown. 


JUDGMENT.—Three persons, Nga Auug 
Ba, Nga Tun Tin and Nga E, were sent 
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for trial befure the District Magistrate, 
Meiktila, on a charge of robbery; the lst 
accused, Nga Aung Ba, has been actuitted 
and the 2nd and 8rd accused have been 
discharged. The Local Government have 
now appealed against the order of acquittal 
in the ease of the Ist accused, Nga 
Aung Ba, and apply in revision against 
the order of discharge in the case of 
the 2nd and 8rd accused, Nga Tun Tin 
and Nga E. 


It appears that suspicion fell upon the 
accused Nga E; he was offered a pardon 
by the Police and thereupon made a state- 
ment in the nature of a confessicn. In 
consequence of this statement he was taken 
to a certain place where ‘a balaclava cap, 
part of the property taken in the robbery, 
was recovered, and subsequently an ear- 
ring case taken in the robbery was re- 
covered within two or three furlongs of 
the ‘place where the balaclava cap was 
found. Acting upon information given by 
this accused, a ten-rupee note was recovered 
from a person who said he had obtained 
it from Nga E. Four ten-rupee notes 
had also been taken in the robbery. The 
District Magistrate recorded the following 
order:— After examining the twelve pro- 
secution witnesses and excluding the alleged 
confession of Maung E, which- is irrelevant 
in this proceeding (section 24, Evidence 
Act), I find no evidence on which to 
charge Maung E, and I consider it impro- 
per to ask him any question in view of 
the’ fact that an illegal inducement to 
confess has been made to him. Maung 
E is discharged.” Nga Tun Tin was 
also discharged as there was no evidence 
against him except the identification by 
the complainant, and Nga Aung Ba was 
acquitted because he produced two witnesses 
to prove that he obtained the xagats, found 
in his possession and identified as property 
taken in the robbery, from Maung E. 
The Mugistrate said, “They are quite 
credible witnesses and I cannot reject their 
evidence”. 


Nga Aung Ba had been identified by 
one of the prosecution witnesses, and this 
identification was not disenssed. The Dis- 
trict Magistrate was evidently influenced 
by the fact that the Police had given an 
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improper inducement to the accused, Nga E, 
to cause him to confess. 

The grounds of the appeal are that there 
was sufficient evidence to justify the con- 
viction of the accused, that the Magistrate 
overlooked the provisions of section 27 
of the Indian Evidence Act and erred in 
ruling out important evidence which was 
admissible, and that the Magistrate should, 
have held that the evidence adduced by the 
defence did not prove the innocence of the, 
accused. 


The grounds of the application for revision 
are much the same, and the application 
and the appeal may be dealt with together. 


The District Magistrate does not appear 
to have considered the question whether 
so much of the statement of Nga E as led. 
to the finding of the property taken in the 
robbery was admissible or not. It is clear 
that if the statementof Nga E amounted 
to a confession, it was induced by a pro- 
mise of pardon and was {wot .admissible 
under section 24 of the Evidence Act. The 
contention that section 27 of the Evidence 
Act is to be read as governing section 24 
was held to be untenable in the case of 
Nga San Ya v. Emperor (1), following 
the Lower Burma case of King Emperor v, 
Nga Po Min (2) and the Upper Burma case 
of Nga San Bwin v. Queen-Emopress (3). I am 
bound to say that I am not very greatly 
impressed by the arguments in favour of 
restricting the application of the proviso 
in section 27 of the Evidence Act to section 
26, or sections 25 and 26. The opposite 
view was taken in the Full Bench case of 
Emperor v. Misri (4) and the argument 
for restricting the application of section 27 
appears to lose sight of the principles 
underlying the restrictions placed by the 
Evidence Act upon the admissibility of con- 
fessions generally. The reductio ad absur- 
dum relied upon by Sir Herbert White, 
C. J., as an argument for the view taken in 
King-Emperor v. Nga Po Min (2) appears to 
be applicable at least to some extent to what- 
ever interpretation is placed upon section 


(1) 4 I.dn Cas. 759; U, B. R. (1907-09), Evidence, 
3; 11 Gr, L. J: 4). 

(2) 2 L. p. R. 186. 

(3) U. B. R. (892-961, I, 83, 

(4, 3 Ind, Cas. 26; 31 A. 592; 6 A. I; J. 839, 
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27. It is not, however, necessary to con- 
sider this point, since it appears that section 
27 does not apply in the present case and 
that the statements made by Nga E, which 
were inadmissible under section 24 of the 
Evidence Aet, cannot be made admissible 
by section 27 becanse the condition pre- 
seribed in section 27, that the person giv- 
dng the information must be accused of an 
offence and in the custody of a Police 
Officer, has not here been fulfilled. It is 
admitted that at the time Nga E made 
his statement he. was not in the custody 
of a Police Officer. The statement of Nga 
E must, therefore, be excluded. 

But it appears that there is other evi- 
dence against Nga E, which is not inadmis- 
sible and which was not considered by the 
District Magistrate. He appears to have 
accompanied the Police Officers to the place 
where the balaclava cap was recovered, 
and it was apparently due to his pointing 
out this place that the cap was recovered. 
This is conduct on the part of an accused 
person- proof of which is admissible under 
the provisions of section 8 of the itvidence 
Act. So also the evidence that a ten-rnupee 
note had been obtained from Nga E was 
also admissible, and there appears to have 
been a case upon which Nga E should have 
been examined. 


Theecase against all the three accused 
hung together and had to be considered to- 
gether. The record shows signs of haste 
and it appears that the Magistrate was so 
disturbed by the improper conduct of the 
Police that he did not in fact consider 
impartially the evidence for and against 
the different accused. The evidence of the 
identification of Nga Aung Ba was not dealt 
with at all, and the evidence that the ear- 
rings were obtained from Nga E was con- 
sidered without reference to the rest of the 
evidence. I am of opinion that this is a 
case in which the Magistrate gave inade- 
quate reasons for acquitting Nga Aung Ba 
and that he improperly excluded evidence 
against Nga E, which was also evidence to 
be taken into consideration against both Nga 
Tun Tin and Nga Aung Ba. 

The order of acquittal is set aside and 
there will be an order directing the Dis- 
trict Magistrate to hold a further enquiry 
into the cases of Nga Tun Tin and Nga 
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E, and to commit all three accused to take 
their trial in the Sessions Court. 
se 


Revision accepted. 


ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 380 or 1916. 
June 24, 1916. 

Present:—Mr. Justice Walsh. 
GULAB SINGH— APPLICANT 
VETSUS 
EMPEROR, rtHxovcd Monicipan Boarp— 
Opposite Parry, 

U.P. Municipalities Act (I of 1960), s.128 (a)— 
Rules— Charge of digging up road, proof of—Right 
to dig wp road or drain. 

The applicant had been allowed to put a stone over 
a drain in front of his shop for the use of himself and 
persons visiting his shop. Expecting a visit from the 
Chairman of the Municipal Board the applicant 
was getting the soil from underneath the projection 
removed, when he was charged for having dug up 
the road: - 

Held, that under the cirenmstancos of the case the 
appligant was not guilty of digging the road. [p. 965, 
o0 

No one has any right to digup any portion of a 
roadway or to dig up or alter any portion of a 
drain. [p. 965, col. 1.] 

Mr. G. IW. Dillon, for the Applicant. 

Mr. Malomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—In my opinion “this order 
cannot stand, The charge against the 
accused is a charge of digging upthe road, 
which is apparently a method of stating 
the way in which the accused according 
to law has injured the property of the 
Muncicipal Board. Unfortunately I have 
not seen the precise statement of the charge 
nor the rule made by the Municipal Board 
under section 128 (a). I entertain no doubt 
that the drain is Municipal property and 
vested in the Municipality. No doubt at 
one time it formed part of the public road, 
Whether it did or not, neither the applicant 
nor anybody else has any right to deepen 
the drain or to alter its construction or 
to remove any protion of the structure or 
the bed. If the defendant hasdone any- 
thing of this kind to the drain, it is still 
open to the Mnunicipality to take proceed- 
ings against him for the penalty ina pro- 
per proceeding. 
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But I have tö deal in this case with 
things as they are and I have to see whe- 
ther the offence charged is properly made 
ont. The charge is,as I have said, for 
having dug up the road. Now the photo; 
which I acceptas an honest representation 
of the locality, shows clearly that this 
drain now runs under a stone projection 
which is part of the entrance of the appli- 
cant’s shop. The applicant has been allow- 
ed to put the stone over the drain for the 
use of himself and persons visiting his shop. 
I think it very doubtful whether the stone 
can be said to be part of the road at all 
and still less is the drain underneath it. 
The powers and rights of a Municipality 
as road authority and as drain authority 
are quite distinct. The facts are not in 
dispute. The applicant was expecting a visit 
from the Chairman the next day to see whe- 
ther the projection prevented the drain from 
being cleaned. He engaged two men who 
were seen removing the soil from under- 
neath the projection. Whether that was 
loose soil which had accamulated since the 
drain was last cleaned or whether it was 
part of the structure of the drain, is not 
found. In my opinion, the deseription in 
the judgment is consistent with the removal 
of accumulated matter. Under these circum- 
stances whatever the applicant has done, it 
is perfectly clear that he is not guilty of 
digging the road. It must be understood, 
of course, that noone has any right to dig 
up any portion of the roadway or to dig 
up or alter any portion of the drain. The 


whole dispute in this case is a paltry one 


and I do not suppose that the Municipality 
would have taken these proceedings if they 
had not had another dispute with the de- 
fendant. It remains to be pointed out that 
there is a total absence of any evidence 
that what the defendant did amounted to 
defaciug or injuring the drain. In any case 
there seems no reason for imposing the 
maximum penalty. At the most it is only 
a case for a nominal penalty but as I have 
said, the offence charged is not made out 
by the evidence. I, therefore, allow the 
revision, direct the order of the Magistrate 
to be set aside and the fine, if paid, to be 
` refunded. 


Revision allowed ; Order set aside. 
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PANJAB CHIEF COURT. 
CURIMINAL REvISIONn No.1004 or 1916. 
July 21, 1916. 

Present: — Mr. Justice Broadway. 
RAJA RAM AND ANOTHER— ACOUSED—- 
PETITIONERS ` 
versus 

EMPBROR—P rosecurur—ResPoxvent. 

Criminal Procedure Code (dct V of 1898), 6. 195— 
Complaint, filing of, before sanction—LIllegality. 

A sanction to prosecute obtained after filing a 
complaint for an offence specified in section 195, 
Criminal Procedure Code, is bad in law, and a con- 
viction based on such a complaint cannot be main- 
tained. [p. 966, col. 1.) 

Case reported by the Sessions Judge, Ambala 
with his No. 837 G. of 23rd May 1916, 
for the orders of the Chief Court (section 
438 of the Criminal Procedure Code). 

FACTS.—In 1911, the Assistant Commis- 
sioner, Rupar, ordered Raja Ram, accused, 
to remove a slight obstruction on a path to a 
well. This was apparently done on 30th 
April 1915. Puran Siùgh filed a complaint 
against Raja Ram and Chanchel, alleging 
that they had again obstructed the path. 
The Tehsildar was asked to make a report and 
he said there had been an obstruction. 

The Magistrate went to the spot and could 
find no obstruction. But he held that there 
had been one which was subsequently #emov- 
ed and he fined each of the accused Rs. 20. 

The accused, on conviction by Khan Baha- 
dur Sayad Bashir Hussain, Honorary Extra 
Assistant Commissioner, exercising the powers 
of a Magistrate of the first class in the 
Ambala District, were sentenced by order 
dated 17th April 1916, under section 188 of 
the Indian Penal Code, to pay Rs. 20 fine or 
in default to suffer 15 days’ simple imprison- 
ment each. , 

GROUNDS.—lf the original order be 
perused, it will be seen that it was Raja Ram 
who was ordered to remove the obstruction. 
So Chanchel could not be guilty of an offence 
under section 188, Indian Penal Code. But 
the conviction is manifestly bad, as there 
was no sanction or complaint from the As- 
sitant Commissioner, Rupar, who passed the 
original order, 

ff Puran Singh thinks he is aggrieved, he 
should bring the matter to the notice of the 
Assistant Commissioner, Rupar, and ask him 
to take action or else bring a suit for an in- 
junction restraining the accused from blocking 
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the path. Puran Singh, as things stand at 
present, is utilising the Criminal Courts to 
rectify a civil tort. For these reasons I 
recommend thatthe conviction be set aside. 

Mr. Nehal Chand Mehra, for the Accused. 

Lala Sangam Lal, for Puran Singh, Com. 
eplainant. 

ORDER.—(1) The learned Sessions Judge 
is.wrong in thinking. that Chanchel was not 


ordered to remove the obstruction; reference . 


to the order, dated Sth October 1911, passed 

. by Mr. P. J. Rust, shows-that the order under 
section 133, Criminal Procedure Code, was 
confirmed as against him as well. 

(2) The sanction, however, in this case is 
bad in law, inasmuch asno sanction was ac- 
corded under section 195, Criminal Procedure 
Code, until after the complaint, on which this 
trial was had, had been filed. Section 195, 
Criminal Procedure Code, lays down that no 
Court can take cognizance of an offence under 
section 188, Criminal Procedure Code, with- 
out the precious sanction, &e. 


(8) In these circumstances the trial was bad 
for want of sanction and I accordingly set 
the conviction and sentence aside. Section 
476, Criminal Procedure Code, was referred 
to by Puran Singh’s -Counsel, but obviously 
has no application. 

. 


Petition allowed, 


MADRAS HIGH COURT, 

OriminaL Revision Case No. 240 o 1916, 
(Criminat Reviston Permios No. 202 

or 1916.) 

August 18, 1916, 
Present:—Mr. Justice Seshagiri Aiyar, 
In re BAKIR ALLI KHAN + AHIB— 

ACUUSED— PETITIUNER. 

Criminal Procedure Code (ct V of 1898), ss. £08, 
437— Dismissal of complaint—Order for further enquiry 
by District Magistrate, grounds for—Possibility of 
conviction on further enquiry—Landlord and tenani— 
Removal of crops by tenant—Decision by Revenue 
Court, whether evidence at criminal trial—Questions 
of civil nature—Penal Code (Act XLV of 18€0), s. 379 
---Mddras Estates Land Act (Bud. T of 1908), ss. 90, 212, 

An order of dismissal passed under seobion SOR, 

Criminal Provedure Cede,.shonld nol be set aside by 

. a District -Magistrate on the baro . ground that it is 

possible that, on further enquiry, the accused may be 
gouvicted. [p. 966, col. 2.1 
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Wheręthe accused is tried for removal of crops after 
the immoveable property had been distrained, wnder 
section 379, Indian Penal Code, and section 212 of the 
Madras Estates Land Act, the finding of a Revenue 
Officer under section 90 of the latter Avt.is not evi- 
dence for any purpose and cannot be relied on asa 
ground for further enquiry into the charge that was 
thrown out by a Magistrate under section +02, 
Criminal Procedure Code. [p. 966, col. 2.] 

Disputes between landlords and tenants should be 
left to Revenue Courts and not taken up by Criminal 
Courts. [p. 967, col. 1.] | 

Petition under sections 435 and 489 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise’ the order 
of the Court of the District Magistrate of 
Chittoor, in Criminal Revision Petition No. 
1 of 19:6, preferred against the  proceed- 
ings of the Court of the 2nd class 
Magistrate, Chittoor,in Calendar Case No, 
382 of 1915. i 

Mr. A. Venkatarayaliah, for the Petitioner. 

The Public Prosecutor, for the Govern- 


ment. 


ORDER.— The charge in this case against 
the accused was that after the immoveable 
property had been distrained, he removed 
the crops and thereby committed an offence 
under section 379, Indian Penal Code, and 
section 212 of the Madras Estdtes Land 
Act. The Trial Magistrate dismissed the 
complaint under section 208 of the Criminal 
Procedure Gode. The District Magistrate. 
considered -that there were prima facie 
grounds for a further inquiry into the 
charge and set aside the dismissal. As I 
had occasion to point out once before, unless 
the District Magistrate can, come to some 
definite conclusion upon the materials, he 
ought not to set aside the order of dismissal 
on the bare ground that it is ;possible on 
a further enquiry the accused may be 
convicted. The District Magistrate says 
rightly enough that the finding come to 
in a civil proceeding before the Revenue 
Divisional Officer under section 90 of the 
Madras Hstates. Land Act is not evidence 
in the case, but he says later on that 
the result of the enquiry shows that there 
is ground for a further inquiry into the 
criminal charge. This latter dictum is not 
consistent with the first opinion. If the 
proceeding is not evidence it’ cannot be 
used for any purpose. Apari from the 
conclusion: come to at the Revenue 
enquiry, no other evidence is indicated by 
the District Magistrate which necessitates 
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a further enquiry into the case. He himself 
points out that there has been a delay 
in the presentation of the petition to him. 
The question is one of civil rights between 
a landlord and his tenant, and it would be 
better to leave such a matter as this to 
be settled by the Revenue Court than 
that it should be taken up.by the Cri- 
minal Court. For these reasons, I am of 
opinion that the order, setting aside the 
dismissal, should be set aside. 


Petition allowed; Order set aside. 
VRP, 


ALLAHABAD HIGH COURT. 
CRIMINAL Appeat No. 536 or 1916. 
August 17, 1916. 
Present: — Mr, Justice Walsh. 
QASIM ALI—Appticant 


VeTSUS 


EMPEROR—Oppostre PARTY. 
Assam Labour and Emigration Act (VI of 1901), 


s. 187—Recruiting coolie without license, whether an g 


offence, 

A Criminal Court must in every case before it 
convicts and, asa general rule, before it goes into 
the evidence, clear the ground and decide and 
define the offence which it is sought to establish 
against the accused. [p. 967, col. 2.] 

Jf an accused is running a recruiting concern for 
his own benefit, either under the guise of a licensed 
person or independently, without having secured 
the necessary protection of a license, he ought to 
be prosecuted and if convicted, punished according 
to law but if all that the accused is doing is, for 
some remuneration, giving genuine assistance to 
a person authorised to carryon a depôt and to 
recruit, he is not guilty of an offence under the Act. 
Lp. 909, cols. 1 & 2.] 

Criminal appeal from an order of the 
Additional Sessions Judge, Gorakhpur. 


Dr. S. M. Sulaiman, for the Applicant. 


Mr. R. Malcomson, (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.—It is to be regretted that 
1 have no alternative but to guash this con- 
viction, on the purely technical ground that 
neither in the charge nor in the convie- 
tion has the Court laid down the crime 
for which the accused has been punished. 
‘The section provides punishment for any 
person who, in contravention of the provisions 
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of this Act, in this particular ease that 
must mean without a license, either recruits 
or engages or induces such person to emigrate 
or further assists any person to emigrate. 
Now the definition of emigration is “the 
departure of a native of India from any 
part of India to which this Act applies, 
for the purpose of labouring for hire ina 
labouring district otherwise than as a domestic 
servant.” So that the section requires, be- 
fore punishment can be inflicted under 
it, proof that the accused person without a 
license recruited, engaged, induced or assist- 
ed a labourer to depart from any part of 
the territory for the purpose of labouring 
for hire. Now there are at least four if 
not eight different offences contemplated by 
that section, and as one has had to say 
over and over again and it cannot be said 
too often, a Criminal Court must, in every 
case before it convicts and, as a general rule, 
before it goes into the evidence, clear the 
ground and decide and define the offence 
which it is sought to establish against the 
accused. In this case there is clearly evi- 
dence of guilty knowledge in the fact that 
the book which the accused person used 
for entering the names of certain coolies 
was kept behind a locked door, and also 
in the fact that the licensed person Nageshar, 
who could have given an honest explana- 
tion of the relationship between himself 
and the accused, told a story which the 
Court rejected as false, On the other hand 
guilty conduct of that kind must not be 
pressed too far, particularly in this caso, 
because behind the locked door was also a 
concubine whom, according to her own account, 
the accused was keeping there against her 
will, and that makes plain the condition 
of the premises and also that persons carry- 
ing on quite honestly a business which can 
only be conducted under Government 
supervision and is hedged round with a 
quantity of Regulations which they have 
probably never read andif they did, would 
certainly not understand, are not unlikely, 
when they are raided, to say and do things 
which suggest a guilty mind, although in 
fact an honest explanation would have saved 
them from any criminal charge. x 

In this particular case the first Court came 
to three conclusions of fact, every one of which 
may bə true but neither of which agrees with 
one another or fits into the alleged offence 
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for which this man has been sentenced to 
six months’ simple imprisonment. First, it held 
that he undoubtedly took a prominent part 
in running these depédts. Now taking a 
prominent part in running depots is not 
necessarily an offence under the Act. This 
much, I think, is quite clear that it is al- 
most impossible for a garden sardar to comply 
with certain provisions of the Act which 
require him for example to house, feed and 
properly accommodate the labourers collected 
by him without the assistance of a person 
placed in charge of the labourers. To provide 
such assistance and keep them in order in 
feeding them and so forth, is undoubtedly 
taking a prominent part and section 167 
clearly contemplates a recruiter lawfully 
deputing some person who is nota recruiter 
to accompany labourers to a derêt, and 
prima facie for my own part, I cannot see 
why if you can employ a person not licens- 
ed to accompany labourers to a depot, 
you cavnot employ a person not licensed 
to enter tbe names of coolies in a book, 
interview them at the depôt or even ac- 
company you when youare going round 
actually recruiting in the streets. For 
example in this ease the register, about which 
so much has been made, 
not only by the accused but also by a 
Bahu, one Dass, a Bengali, and apparently 
by Nageshar himself, and I feel some 
doubt asto whether the Babu, if he had 
kept the register regularly and done 
nothing elee, conld have been convicted. 
It would have been quite true to say that 
he was taking a prominent part, because 
the register isa very important document. 
The Magistrate further uses the expres- 
sion “these depôts”. Whether he means by 
that that Negeshar was running both and 
-the accused was taking a prominent part 
in assisting him, or that Nageshar was 
running one and the accused running the 
_otber, or that they were both running both 
in partnership, nobody can possibly say, 
and it is impossible to convict a man of 
an offence of tbis kind without deciding 
what he bas done. The second alter- 
native is based upon a decision, of Sir 
George Knox’s, that if you run a 
business yourself without a license, for 
your own profit, it is no answer to 
say that you have put up a licensee 
wholly to run it in his own name, Every- 
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thing depends upon the real question, whose 
the Business is, the licensed party’s or the 
unlicensed party’s. If it is the licensed person, 
he is undoubtedly recruiting, bat there is 
no evidence and no clear finding that 
that was the real state of affairs, and it is 
difficult to say why if Nageshar, ‘who 
clearly was doing some business on his own 
account, had obtained a license, and the pre- 
sent appellant wanted to carry on another 
business of his own, he himself should not 
have applied for a license which, I have no 
doubt, he could perfectly well do. The third 
conclusion arrived at by the Magistrate is 
that Qasim Ali used to get coolies brought 
by employers and send them off. If he had 
sent coolies off within the meaning of the 
definition in sub-section (2) inthe sense of 
recruiting them actually to the depdt, it would 
have been a very different matter. But as 
at present adyised there is no evidence that 
he did that. Turning to the Appellate 
Court’s judgment, itis sutlicient to say that 
the only statement of the offence for which 
the applicant has been, in the view. of 
the Sessions Judge, rightly convicted, 
is put in the following language: 
“Knowingly recruiting or assisting in re- 
cruiting persons to emigrate to Assam, 
withont having any license permitting 
him to do so.” That statement as a state- 
ment of a conviction is clearly bad for 
duplicity. It is uncertain. It leaves it 
quite doubtful whether the accused was 
carrying on the business himself or, was 
assisting somebody else and although if 
he was doing either, in the moral point of 
view it makes very little difference, the law 
has always required, for excellent reasons, 
that the conviction shall be certain and not 
doubtful or in the alternative. otherwise no 
man would be safe. The result is that 
this conviction and sentence must be quashed 
without prejudice to any further proceedings. 

It is not advisable to say much with 
regard to fature proceedings, but it is a little 
difficult to say why, upon grounds of public 
policy, if all that the accused is doing is, 
for some remuneration, giving genuine 
assistance to a person authorised to carry 
ona depêt and to recruit, it should be thought 
worth while to interfere, because it is 
difficult to see how such work can be 
properly done, unless the authorised recruiter 
has the assistance, of some agents or servants 


e 
Vol. XXXV] 
+ WAIMOHAN KARMOKAR Y. EMPEROR, 


for whose conduet he is responsible to the 
authorities. On the other hand; if the 
accused is really running a concern for 
his own benefit, either as suggested under 
the guise of a licensed personor independently, 
without having secured the necessary 
protection of the license, then undoubtedly 
he ought to be prosecuted and if convicted, 
punished according to law; but “the lower 
Court ought to guard itself against being 
led off the track to convict a man ‘for 
something which he really has not done 
merely because the Court thinks, upon the 
evidence, that he has done something else 
which he ought not to have done. These 
‘things are really matters of evidence and no 
better illustration can be given thari in the 
way in which Mr. Cooke’s statement has been 
used in thejudgment ot the Court below. Now 
if at the time when the applicant was 
meeting these women in the street, taking 
them off to the southern house kept by him, 
entering their names in his register as though 
recruited by him, with a statement against 
their names of the persons who had 
introduced them to him, if at that time, 
he had said to a responsible person like 
Mr. Cooke that he was recruiting coolies, 
that would be practically an admission to 
the hilt of the charge made against him. 
The evidence of Mr. Cooke is vague in 
the highest degree. All that it comes to 
is that at some time or another he told Mr. 
Cooke that he was recruiting. There is nota 
particle of evidence that on the day when he 
made that statement he was not a licensed 
person or that he was not giving merely 
clerical assistance in the management of the 
depêt to Nageshar or some other person. 

The order, therefore, is that Iquash the 
' conviction and order Qasim Ali to be forth- 
with released. The fine,if paid, will be 
refunded. i 


Appeal allowed. 
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CALCUTTA HIGH COURT. 
URIMINAL REFERENGE No S1 or 1916. 
June 7, 1916. 
Present:—Justice Sir Asutosh Mookerjee, KT, 
and Mr. Justice Sheepshanks. 
RAIMOHAN KARMOKAR AND ANOTHER — 

: PETITIONERS 
versus 
EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 138, 
185 (b), 137 (1) — Conditional order, what should state 
—Opponent, right of, to reasonable opportunity to 
show cause ~-Evulence—Information to Magistrate, 
admissibility of, against opposite party—Order based 
on local enquiry, legatity of. 

An order under section 1838, Criminal Procedure 
Code, cannot, even by consent of parties, bo based 
upon Tene gathered at a local inquiry. [p. 970, 
col. 2 

Upendra Nath Mandal v. Rampal, 4 lund. Cas. 486; 
10 C. L. J. 482; 11 Cr L. d. 1, referred to. 

Ina proceeding under scction 188, Criminal Pro- 
cedure Gode, the report or the other information 
whercon the Magistrate takes action before making 
the conditional order is no evidenco against tho 
opposite party. [p. 970, col. 2.] 

drinath Roy v Ainaddi Halder, 24. 395; 10. W. 
N. 217, referred to. 

Reasonablo opportunity should be given to the 
opposite party to show canso as contemplated by 
section 185, clause (b) and to adduce evidence as 
prescribed by section 127 (1) before making tho 
order absolute. [p. 970, col. 2.] 


An order issued under section 133, Criminal Pro- 
cedure Code, should not be vaguo and indefinite or 
ambiguous, but must be such that the persons to 
whom itis directed may be able to leafn from its 
terms what it is that they are to do for the purpose 
of complying with it. [p. 971, col. 1.] 

Kali Mohan Karv. Nakari Chandra Das, 5 Ind. 
= 722; 11 0. L. J. 114; 11 Cr. L.J. 218, referred 

0. 

When in a proceeding under section 133, instituted 
against a number of persons, it is alleged that 
various unlawful obstructions have been caused upon 
a public way, it is essential that the order should 
state accurately, with regard to each person, tho 
specific obstruction made by him, which he is 
required to remove, unless it is allegod that all the 
persons are jointly responsible for all tho obstructions 
mentioned. [p. 970, col. 2] 


Reference under section 438, Criminal 
Procedure Code, by the Sessions Judge, Dacea, 
dated 25th May 1916, against an order of 
the Sub-Divisional Officer, Munshigunge, 
dated the 24th March 1910. 


JUDGMENT.— This is a reference by the 
Sessions Judge of Dacca, under section 438, 
‘Criminal Procedure Code, in the matter of a 
proseeding under section 138. 
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On the 21st February 1916 the President, 
Panchayet of the Hashara Union, reported to 
the Sub-Divisional Magistrate of Munshi- 
gunge that the halat from the Hashara Bazar 
to Teghoria bad been destroyed by several 
persons (six of whom were mentioned in his 
list', “who had either dug earth therefrom, 
or excavated a pond, or had ploughed up the 
land and included it in their holding.” On 
the 4th March the Magistrate directed pro- 
ceedings to be drawn up against all the 
persons to show cause why they should not 
remove the obstructions mentioned; by the 
same order he fixed the 24th Marsh for the 
hearing of the case. A proceeding was then 
drawn up against the six persons jointly re- 
quiring them to remove the obstructions 
mentioned within seven days or to show cause 
on the 24th March why the order should not 
be confirmed. The order, however, in the 
form No. 16, Schedule V of the Criminal 
Procedure Code, was not drawn up and signed 
till the 14th March and was not made over 
to the peon tril the 18th March. His return 
shows that the order was not served till the 
Qist March. On the date fixed, one of the 
six persons mentioned in the notice appeared 
and stated that he had no objection fo remove 
the obstruction, and the order was made 
absolute against him; three of the others were 
absent and the order was made absolute 
against them under section 136. The re- 
maining two persons appeared and prayed for 
an adjournment to enable them to file a 
written statement. The Magistrate refused 
the application and made the order absolute 
against them also. Pursuant to this order, 
a notice was issued upon them that they do 
remove the obstruction immediately on re 
ceipt of the notice. The Sessions Judge has, 
upon the application of these two persons, 
who had appeared to show cause under sec- 
tion 135, recommended that the order be set 
aside on two grounds, namely, first, that the 
petitioners had not sufficient opportunity to 
show cause against the order, and secondly, 
that the proceedings were defective, because 
the initial as well as the final order was not 
sufficiently precise. We are of opinion that 
these objections are well founded. 


The initial order under section 133, though 
made on the 4th March, was not served till 
the 21st March. The reason for. the delay 
has not been explained, but the result has 


INDIAN OASES. 


[1916 
e ° 


been that the petitioners had only two days to 
enable them to show cause. Their applica- 
tion for an adjournment was thus not un- 
reasonable. It cannot be overlooked that a 
proceeding under section 133 is, in the first 
instance, entirely ex parte, and, as pointed out 
in Srinath Roy v. Ainaddi Halder (1), the 
report or the other information whereon the 
Magistrate has taken action before making the 
conditional order is no evidence against the 
opposite party. It is consequently desirable 
that reasonable opportunity should be given to 
the opposite party to show cause as contem- 
plated by section 135, clause (b), and to adduce 
evidence as prescribed by section 137 (1). 
In the case before us, we agree with the 
Sessions Judge that the petitioners had not 
such opportunity given to them. We may 
add that the Magistrate in his explanation 
relies upon the result of an inspection he had 


_ made of the locality in the course of a tour 


long previous to the institution of the pro- 
ceedings. It may be pointed out, as explained 
in Upendra Nath Mandal v. Rampal (2), 
that an order ander section 133 cannot, even 
by consent of parties, be based upon informa- 
tion gathered at a local enquiry. 


It is further plain that the initial order is 
not sufficiently specific when in a proceeding 
under section 133 instituted against a 
number of persons, it is alleged that various 
unlawful obstructions have been caused upon 
a public way itis essential that the order 
should state accurately, with regard to each 
person, the specifi: obstruction made by him, 
which heis required to remove, unless it is 
alleged that all the persons are jointly re- 
sponsible for all the obstructions mentioned, 
No person can be called upon under sec- 
tion 133 to remove an obstraction not caused 
by himself. In the case before us, there is 
no allegation that the unlawfal obstructions 
imputed to the opposite party had been caused 
by all of them jointly;on the other hand, from 
the reportof the President, Panchayat, it seems 
that different persons had caused different 
obstructions. In these circumstances, a joint 
initial order, which does not specify what ` 
obstruction each person called upon to show 
cause has made, followed by a joint order 


(1) 24 C. 395; 10. W. N. 217. 
(2) 4 Ind. Cas, 436; 10 O. L. J. 482; 11 Or. uw J. L 
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absolute, which does not specify what each 
member of the opposite party is rgquired 
‘thereby to do, cannot he supported. As was 
pointed ous by Jenkins, ©. J., in Kali 
Mohan Kar v. Nakari Chandra Das 
(3), an order issued under section 
181 should not be vague and indefinite 
-‘or ambiguous, but must be such that- the 
‘persons to whom it is directed may be able 
to learn from its terms what itis that they 
are to do for the purpose of complying with 
it, This is no trivial matter, for, under sec- 
tion 140, disobedience to the order renders 
‘the defaulter liable to serious penal conse- 
quences, namely, to a prosecution under ses- 

< tion 188, Indian Penal Code. 
We accordingly accept the recommendation 
of the Sessions Judge and set aside the order 
of the Magistrate dated the 24th March 1916. 


: 5 Order set aside. 
(8) 5 Ind. Cas. 729; 11 O. L. J. 114511 Or. L. J. 213, 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No, 213 or 1916. 
May 12, 1916. 
Present:—Mr. Justice Walsh. 
RAM CHANDAR SAHAI—APPLICANT 
versus 


EMPEROR—Opposits Party. 

‘Penal Code (Act XLV of 1860), s. 384—Hxtortion— 
Charge, accurate statement of, necessity of—Criminal 
Procedure Code (Act Y of 1898), se. 221, 222, 223. 

Where an offence charged involves consequences 
‘which may be stated in a genoral form, such as may 
arise in a case of arson'where aman may by ono 
act of arson set fire and destroy several stacks of 
several persons, no particular is required, the 
nature of the offence being sufficiently stated by the 
date, time and place of the setting of fire; but 
extortion or obtaining money from persons by un- 
lawful means involves stating with some approach to 
accuracy the approximate amounts alleged to have 
been obtained from each person and the nature of the 
extortion used against each person, It is not sufti- 
cient to say that at the close of the evidence the 
accused knows what is alleged against him. Such an 
irregularity is fatal to the trial. 

‘Mr. Hamilton, for the Applicant. 


Mr. Maleomson, for the Crown. 
JUDGMENT, In this case the appli- 


cant in revision has been convicted on two 
charges one under section 170,.Indian Penal 
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Code, for which he vraceived threa months’ 
imprisonment, and that charge is not before 
the Court, and the other under section 334, 
Indian Penal Code, on which he hag algo 
received three months’ imprisonment, and in 
respect of that he raises the question as to 
whether the charge complied with the law. 
In my opinion it did not, and it failed to 
comply with the law, not in any fore 
mal technical or subsidiary statement, but 
in a failure to state in any substantial form 
the nature and particulars of the offence 
alleged against the accused. Where, of course, 
an offence charged involves consequences 
which may be stated in a general form, 
such as may arise in a case of arson where 
aman may by one act of arson set fire 
and destroy several stacks of several 
persons, no particular is required, the 
nature of the offence being sufficiently 
stated by the date, time and place of the 
setting of fire; but extortion or obtaining 
money from persons by unlawful means to 
my mind involves stating with some ap- 
proach to accuracy the approximate amounts 
alleged to have been obtained from each 


“person and the nature of the extortion 


used against each person. Jt is not suffi- 
cient to say that atthe close of the evidence 
the accused knows what is alleged against 
him. The object of sections 221, 222 and 
223, Criminal Procedure Code, is clearly to 
enable him to know the substantive charges 
which he will have to meet and to be 
ready for them before the evidence is given. 
In my opinion, the conviction must be 
quashed. The irregularity was not such a 
one as is cured by appearance even without 
objection. Ihave declined to consider the 
merits. I know nothing whatever about 
them. The result of this decision is that the 
accused has not been lawfully tried for the 
extortion alleged against him in the evidence 
which was called on behalf of the prosecu- 
tion. There is nothing in the law which, 
by reason of this unlawful conviction 
having been set aside, prevents him from 
being lawfully tried on any charge which 
the prosecution may hereafter bə advised 
to bring against him in proper form. The 
result, therefore, is that the conviction for 
extortion and the sentence of three months’ 
imprisonment passed in respect thereof 
will be set aside. | 
; i Sentence set aside, 


3 
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MAUNG TRA U T, MA MYA KHIN. 


LOWER BURMA CHIEF COURT. 
CURIMINAL Revision No. 268 or 1915, 
November 18, 1915. 
Present:—Mr. Justice Parlett. 
MAUNG THA U— APPLIGANT 
versus 


MA MYA KHIN—Responpenr, 

Criminal Procedure Code (Act V of 1898), s. 488— 
Maintenance, order of, whether determined by vefusal 
of wifelo comply with deeree of restitution of conjugal 
rights obluined by husband. 

A Mugistrate ought to treat an order of main- 
tenance made by him as determined, if the wife 
fails to comply with a decree for restitution of 
conjugal rights obtained by the husband aud refuses 
to live with him. 


In re Bulakidas, 28 B. 484, rotor red to. 
Mr. Wiltshire, for the Applicant. 
Mr, Agabeg, for the Respondent. 


JUDGMENT.—On 25th April 1913 Ma 
Mya Kin got an order from the Township 
Magistrate of Taungup for Rs. 25 a month 
as maintenance for herself and after enforcing 
the order received Rs. 108-14-0 on 16th 
October 1915 as maintenance for four months 
and six days. On 4th October 1913 her 
husband, who was living in Minbu, filed a 
suit against her there for restitution of con- 
jugal rights and on 25th November obtained 
a decree, his wife being allowed two months 
She did 
not do so. The. decree was confirmed on 
appeal on 22th February 1914. On 7th 
April 1914 she again applied to enforce the 
order of maintenance and though her hus- 
band pleaded that it was superseded by the 
decree, the Magistrate ordered payment of 
arrears of maintenance for eight months 
holding the maintenance order to continue 
in force’ as execution of the decree had not 
been taken out, and on 7th December 1914 
Rs. 203 were paid to Ma Mya Kin. Matters 
then rested till 16th March 1915, when she 
applied to the Magistrate to recover Rs. 275, 
arrears for eleven months, from the husband 
now in Nyaunglebin. He raised the same 
plea as before, but process was issued against 
him and he now moves this Court tostop further 
enforcement of the maintenance order against 
him. There is clear authority that a Magis- 
trate ought to treat an order of maintenance 
made by him as determined if the wife, failing 
to comply with the decree for restitution of 
conjugal rights, refuses to live with her hus- 
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band. See In re Bulakidas (1) and the cases 
there cited. It is perfectly clear that she 
never made any attempt to comply with the 
decree, either within the two months or 
afterwards. If her husband took out exe- 
cution it is clear that he has little gr no 
property to attach, and all he could do would 
be to commit her to jail for a short time 
at considerable expense to himself and with 
scant chance of inducing her to return to 
him, z 


In my opinion the order for maintenance 


passed on 25th April 1913 is spent and | 


set it aside. 
Order set aside, 
(1) 23 B. 484. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 514 or 1916. 
June.30, 1916. 

Present: —Siv Lancelot Sanderson, Kt., 
Chief Justise, and Mr.- Justice Walmsley, 
MOHAMMAD KAZI AND OTHERS— 

AccUSED—PETITIONERS | 
> versus 
EMPEROR—Opposits Party, 

Opium Act (I of 1878)—Possession of substance 
containing only traces of opiwm—RJllegal possession of 
opium, conviction for, whether legal. 

Possession of a black substance containing only 
traces of opium and hardly more than one per cent. 
of it and which is unfit to bo used ag opium, is not 
an offence for which tho person possessing itis 
liable to conviction under the Opium Act as for illegal 
possession of opium. [p. 973, col. 1.] 

Mr, S. R. Das and Babu Ohandra Sekhar 
Sen, for the Petitioners. 

Mr. Camell (Deputy Legal Remembrancer, 
Bengal), for the Crown. 


JUDGMENT. 


Sanpersoy, C. J—We think in this case 
that the conviction ought not to stand by 
reason of the first ground-which was raised 
by the learned Counsel for the petitioners. 
The charge against the three accused was 
that they illegally possessed and sold 
opium, contrary to the provisions of the 
Opium Act of 1878. It appears that there 
were three pieces of black substance which 
weighed something like 2% seers, aud the 


i 
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prosecution was lodged upon the assump- 
tion that the whole of this substance was 
opium. The case apparently proceeded 
upon that assumption, and the taking of 
the evidence was concluded; and my 
learned brother has drawn my attention 
to the fact that it was at the end of the 
casé that the accused persons asked that 
this black substance should be analysed: 
and, upon’ analysis being made, the analyst 
reported that in the lumps, traces of 
opium were detected but the substance was 
unfit for use as opium. Then a telegram 
was received on the following day about 
which the learned Magistrate had some 
doubt as to whether it was admissible in 


evidence or not but, at all events, he did. 


admit it, which telegram said that the 
lumps contained less than one per cent. of 
opium. Assuming that the learned Magis- 
trate had the right to accept that 
telegram as evidence, tke matter’ stands 
thus: the lamps contained traces of opium 
and those traces amounted to less than 
one per cent. Now, ean it be said—l 
lay emphasis upon this part of my judg- 
ment— that that evidence supported the 
charge which the prosecution had made 
against the accused? The case was based 
upon evidence to the effect that these 
accused persons were in possession. of 
something like 2x seers of opiam. In our 
judgment, such evidence is not suficient 
to sustain the charge against the accused. 
Further than that, supposing we are to 
look at it from a narrower point of view, 
ean it be said thatan accused person is 
in possession of opium or selling opium 
when he is presenting a mass which is 
obviously not opium and which only con- 
tains, upon analysis, less than one per cent, 
or in other words traces of it, and especially 
when the question whether those traces of 
opium can be separated from the larger 
mass is entirely left in doubt. The pro- 
secution have not given any evidence as to 
whether the traces of opium could be ex- 
tracted from the mass and used as opium. 
“Inasmuch as in a criminal prosecution 
the prosecution have to prove their case, 
which was that the accused was in posses- 
sion of 23 seers opium, and it turns out 
that the 2$ seers were not opium, but 
simply contained traces of opium and there 
is no evidence that syoh traces can be 
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extracted from the larger mass, | think 
under the cirenmstances the prosecution 
fails and the conviction should be set 
aside. In this view, it is not necessary 
for us to express any opinion upon the 
question of law which Mr. Das has 
raised. 

The fines in respect of this conviction, 
if they have been paid, will be refunded. 

WaALMSLEY, J.—I agree. 
- | : Conviction quashed, 


ALLAHABAD HIGH COURT, 
OURIMINAL Rererence No, 386 or 1916. 
May 26, 1916. 

Present: —Mr. Justice Sandar Lal. 
AIJAZ HUSAIN— APPLICANT 
TETSUS 
EMPEROR—Opposits PARTY. 

Penal Code (Act XLV of 1860), s. 225B2-Resistance 
to lawful authority—Offence— Warrant—Arvesting 
officer, duty of —Procedure. 

An officer armed with a warrant of arrest shonid 
produce the warrant before the person songht to 
be arrested and make an attempt to arrest him and 
if he isin fact resisted, then the person sought to be 
arrested would be guilty of an offence under section 
225B of the Indian Penal Code, inasmuch as to con- 
stitute an offence under the section something more 
than evasion of arrest or a mere assortion hy the 
person sought to be arrested that he would not like 
to be arrested or that a fight would be the result of 
such arrest, is required. [p. 974, cols. 1 & 2.] 

In a serious case like this if the facts mentioned 
are true, acharge shouid be framed against the 
accused and the accused should be tried in the 
ordinary way and not snmmarily. [p. 974, col. 2.3 

Criminal Reference made by the Sessions 
Judge, Moradabad, as per his letter No, 
463/IT, dated the 12th May 1916, 

Dr. X. M. Sulaiman, for the Applicant. 
Party. 


JUDGMENT.—This is a reference made 
by the Sessions Judge of Moradabad. The 
facts of the case are as follows:—One Barkat 
Hasan was the lambardar of a village. He 
made default in payment of the Government 
revenue. He had transferred his own share 
to a near relative. The accusad Aijaz 
Husain was one of the biggest co-sharers 
inthe village. The Tahsildar called upon 
him to pay the Government revenue but he 
objected. Thereupon the matter was report- 
ed to the Collector. The Collector passed 
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an order directing realization of the revenue 
by the arrest of the applicant. A. warrant 
of arrest was issued signed by the Naib 
Tabsildar on the 24th of February 1916 
returnable by the 29th. The peons were 
unable to execute this warrant. Time for 
execution was extended upto the 6th of 
March. In the meantime one of the other co- 
sharers who had been arrested for non- 
payment of Government revenue was released 
and he was asked to trace out Aijaz Husain, 
for whose arrest the warrant was issued. 
This co-sharer took the chaprasis to the 
place where the accused was. According to 
the report of the chaprast endorsed on the 
warrant the accused declined to be arrested, 
was ready to quarrel and said;— Take me 
if you can to the Tahsil, I wont go.” The 
chaprasi’s report is no evidence. But L 
understand that the report of the Naib 
Tahsildar was admitted in evidence though 
the Naib Tahsildar was not examined, nor 
did he personally know what had actually 
happened when the chaprasis went to arrest 
the accused. Four chaprasis had been entrust- 
ed with the execution of the warrant. Upon 
these facts the accused has been convicted of 
an offence under section 225B of the 
Indian Penal Code. The case was tried 
summarily. No evidence has been recorded. 
The learned Magistrate sets ont in detail 
the case for the prosecntion and concludes by 
saying: - “I find the charge against him 
proved.” He has not found what exactly 
was the evidence in this particular case. The 
accused appears to be an influential zemindar. 
For some reason or other the chaprasis were 
unable to find him out before the 29th of 
November and another co-sharer who had 
already been under arrest was asked to trace 
him out. It was in his company that the 
chaprasis went to arrest the accused. I 
think an officer armed with a warrant of 
arrest should have produced the warrant 
before the person sought to be arrested and 
made an attempt to arrest him, and if he 
had in fact been resisted then hecertainly 
would have been guilty of an offence under 
section 225B of the Indian Penal Code. 
I suspect that the chaprasis were more or 
less friendly wich the accused. They did 
not perfurm their duty by proceeding to arrest 
him. “I do not understand what the expres- 
sions amadah fuujdart hue or “arrest me if you 
can, | won’t go” were actually meant to convey. 
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To constitute an offence under section 2258, 
something more. than evasion of arrest: 
ora mére assertion by the person sought to 
be arrested that he would not like to be 
arrested or that a fight would be the result 
of such arrest, is required. The learned, 
Magistrate in his explanation says that the 
accused bears the reputation of a pugnacfous: 
man. That may beso. There is apparently 
no evidence on the point. l think the four. 
chaprasis entrusted with the execution of the 
warrant, for some reason best known to them- 
selves, failed to arrest the accused formally- 
and reported what is endorsed on the war- 
rant. [think in a serious case like this, if 
the facts mentioned were true, a charge 
ought to have been framed against the accus-. 
ed and the acensed tried in the ordinary way 
and not sammarily. Iam not satisfied (and 
I agree with the learned Sessions Judge in 
this matter) that there was any resistance 
or obstruction offered in fact to the arrest 
of theaccnsed. The factis that the chaprasis 
did not attempt toarrest him. I, therefore, 
accept the reference, set aside the conviction 
and sentence of the accused and direct his im- 
mediate release. 


- Conviction set aside, 


PUNJAB CHIEF COURT. 
Crvin Revision Petition No. 774 or 1916. 
July 17, 1916. 
Present:—Mr. Justice Broadway. 

MALA SINGH -- ACCUSED—PETITIONER 

versus 
HM PEROR—Prosecotor—Resron DEN. 

Criminal Procedure Oode (Act V of 1898), ass, 87, 
88, 89, 587—Atlachment and sale of property of 
absconding offender—Proclamation, publication of— 
Application for return of property made more than two. 
years after attachment, whether barred-—Proceedings 
under ss. 87, 88, validity of -Remedy, when proceedings 
illegal. 

The most important part of the publication of a 
proclamation’ under section 87, Criminal Procedure 
Code, is the publishing of it in the acoused’s place 
of residence and the thirty days allowed by the 
section should be reckoned from the date of such- 
publication. [p. 976, col. 2.] 

Queen-Empress v, Sudbarayar, 19 M, 8; 2 Weir 40; 1 
Weir 86, referred to. 

Magistrates when acting under section 87 should 
always make an endorsement or statement in 
writing validating the proclamation, as contemp-. 
inated by clause (3) of the section. [p. 976, col. 1,] 
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An application under section 89 for return of the 
property attached, made more than two years 
after the attachment, is barred [p. 977, co, 2] 

Abdullah v. Jitu, 22 A. 216, referred to 

Section 89 does not apply to a case where the 
recs is irregular and invalid. [p. 9:7, cols. i 
& 2, 

Kanwar Singh v. Queén-Empress, 15 P. R. 1893 Or., 
distinguished. 


Petition, under section 439 of the Code 
of Criminal Procedure, for revision of 
the order of the Sessions Judge, Jullundur, 
dated the lst February 1916, affirming 
that of. the Magistrate, Ist class, Jullundaor, 
dated the 22nd October 19 5. 


Mr. Mukand Lal Puri, for the Petitioner. 
The Government Advocate, for the Re- 
spondent. 


JUDGMENT.—This ease bas arisen out 
of certain proceedings taken in connection 
with a dacoity which was committed on 
the 17th February 1910 at Mauza Kharko- 
wal in the Jullundur District. 

The petitioner Mala Singh was one of 
those who were charged with the commission 
of the dacoity, but he (as well as some 
others) was not found, and it was reported 
that he had absconded. 


I have gone with great care through 
the record as well as the zimnies of the dacoity 
ease. Ib appears from the zimnies in that 
case that the Police had reason to believe that 
the petitioner was leaving the country for 
Africa and on the 12th March 19i0, 
dockets were issued by the Police Superin- 
tendent to the Calcutta and Bombay 
Police for the arrest of the petitioner if 
he should be found in either of those 
seaports. 


He was not arrested and on the 26th 
April 1910, the Magistrate at Jullundar 
issued a robkar addressed to the Hoshiarpur 
authorities (in which District tbe. peti- 
tioner resides) ordering the issue of a 
proclamation under section 87, Criminal 
Procedure Code. It was directed that the 
proclamation should issue on the lst May 
1910, requiring the petitioner to appear 
in Court on the 31st May 1910. 


On the 12th May 1910, a Constable in 
the Hoshiarpur District reported that he 
had that day affixed the said proclamation 
in a conspicuous spot in the petitioner's 
village. 
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On the 2lst May 1910, an order of 
attachment was issued under section 88, 
Criminal Procedure Code. In accordance 
with this order the property moveable and 
immoveable belonging to the petitioner was 
duly attach:d and in due course scld for 
a total sum of Rs. 2,377-3-0, the purchaser 
being a brother of the petitioner. The 
money was paid into the treasury at 
Hoshiarpur in June 1911. 

Subsequently it appears that the other 
persons who had also absconded in con- 
nection with the dacoity case, from time 


to time gave themselves up and were 
all released for various reasons which 
need not be considered here. i 

Finally on the 5th February 1915, 


Mala Singh petitioner surrendered himself 
and was similarly released on the 22nd 
March 1915. 

He then on the 7th August 1915 applied 
under section 89, Criminal Procedure Code, 
for the return of his property or in the 
alternative for the payment to im of the 
money its sale had realized. 

His allegation is that he had left for 
Africa some months before the dacoity was 
committed, and that as he was away he 
never heard of the proclamation or attach- 
ment and sale of his property. 

The Magistrate held that as more than 
two years had elapsed since the, pro- 
clamation and attachment, the application 
could not be entertained, and he dis- 
missed it accordingly. 


On appeal to the Sessions Judge, the 
petitioner again urged his innocence as 
far as the dacoity case was concerned, and 
it was further argued on his behalf that 
the sale proceedings were irregular and 
that no proper enquiry had been made 
before he was declared to have abscorded. 
Further that no warrant for his arrest 
had been issued prior to the proceedings 
under section 87, Criminal Procedure Code, 
which were, therefore, bad in law, 


The learned Sessions Judge held that the 
application was barred having been made 
more than two years after the attachment, 
and that “the regularity or otherwise of the 
sale proceedings” was “not open to argu- 
ment at this distance of time.” * 

With reference -to tke issue of the 
warrant it was held that the ezmnies showed 
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` that the Police had used every endeavour ` 


to find the petitioner and that as “ Nathi Be” 
had been destroyed it should be assumed 
that the proceedings were in order. The 
appeal was accordingly dismissed. Mala 


Singh has now preferred this revision 
under section 439, Criminal Procedure 
Code, and I have heard Mr. Mukand Lal 


Puri in support of the revision, while the 
learned Government Advocate has addressed 
me on behalf of the Crown. 


Neither Counsel has been able to show 
me any reported decision on the point 
now in issue, nor have I been able to 
discover one after a careful search. It 
must, I think, be conceded that there are 
indications on the record that the pro- 
ceedings under section 87, Criminal Pro- 
cedure Code, were not strictly in conformity 
with the prescribed procedure. 

It was urged that before a proclamation 
ean be published under section 87, Criminal 
Procedure „Code, it is essential that the 
Magistrate should have issued a warrant 
the execution of which had been rendered 
impossible. 

No such warrant is forthcoming nor is 
there any trace of any order directing its 
issne. The warrant would, however, ordi- 
narily be placed on” Nathi Be,” and as 
this has now been destroyed, it cannot 
be said it was not issued and it seems to 
me that it would be justifiable to presume 
that it was asa matter of fact issued [sec- 
tion 114, Evidence Act, IHustration (¢)}. 


There is no endorsement or statement 
in writing made by the Court validating 
the proclamation as is contemplated by 
section 87 (3), Criminal Procedure Code. 
In my opinion this important provision of 
law ‘should invariably be made use of by 
Magistrates when acting under section 87, 
Criminal Procedure Code, but unfortunately 
it seems to be wholly ignored in the 
majority of cases. > 

The order directing the issue of the 
proclamation was passed on the 26th April 
1910, and the Court in Hoshiarpur was 
requested to publish it on the lst May 
1910, the time for appearance being fixed 
as the 3ist May 1910. If the Hoshiarpur 


Court* complied with this request the 
matter would end, but there can be no 
doubt that the proclamation was mot 
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published in the -village of the petitione® 
till the 12th May 1914, Such a publication 
is imperàtively laid down in section: 87 (2) 
(a) and (b), Criminal Procedure Code. 

Mr. Petmar urged that the Code merely 
uses the words “from the date of publishing 
such proclamation” and that as a: copy of 
the proclamation must have been affixed 
to the Court house as is required by 
section 87 (2) (e), the 30 days would 
count from the date of such posting, I 
am ‘inclined to think that this contention 
is not sound. It seems to me that tha 
most important parts of the publication are 
the publishing of the proclamation in the 
village. I am fortified in the view by 
Queen-Himpress v. Subbarayar(1), in which case 
the proclamation was issued on ; the. 6th 
November 1893, the date specified being 
the llth December 1893. The proclamation 
was not published in the village till the 
15th December 1893, and the: learned 
Judges say at page 5: “The minimum 
allowance of thirty days was not. allowed 
to the petitioner as from the date of the 
proclamation in the village”. 

Mr, Petman also urged that in any event 
the. provisions of section 537, Criminal 
Procedure Code, would apply and cover 
any defects in these proceedings. It was 
held in the same case, Queen-Empress v. 
Subbarayar (1), that such defects could not 
be cured by section 537, Criminal Pro- 
cedare Code, although with all deference 
to the learned Judges who decided that 
case I am not convineed that this decision 
is sound, : 

Mr. Mukand Lal then urged that as far 
as secticn 89, Criminal Procedure Code, is 
concerned, the limitation of two years 
refers to a valid attachment, and that as 
the proceedings under section 87, ‘Criminal 
Procedure Code, were irregular the attach- 
ment made under section 88, ‘Criminal 
Procedure Code, must be regarded as bad, 
and that, therefore, the present application 
is not barred as having been made beyond the 
two years laid down in section 89, Crimi- 
nal Procedure Code. | 

He referred me to Kanwar Singh v. 
Queen-Empress (2), (which, however. has no 


19,M. 3; 2 Weir 40; 1 Weir 86. | 
. R. 1893 Cr. 
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bearing on this point and’ need not be 
discussed), Queen- Emperss v. Subbarayar (1) 
and Abdullah v. Jitu (8). I have already 
referred to the Madras case, the point 
now under consideration was not before 
the Court and so it can give no assistance 
in the present case. 

In*the Allahabad case the application 
was apparently made within the two years, 
so that it is not precisely in point. It has, 
however, a bearing on the question, but 
it seems to me to he against Mr. Mukand 
Lal’s contention. 
irregularities in the proceedings under 
section 87, Criminal Procedure Code, and 
‘assuming also that the said irregularities 
are not curable by section 537, Criminal 
Procedure Code, and finally assuming that 
in these circumstances the attachment was 
not a valid attachment, what is the 
remedy? Can an application be made under 
section 89, Criminal Procedure Code, asking 
for a return of the: property wrongfully 
attached and soldP The answer seems to 
me to be in the negative. As was held 
in the Allahabad case referred to, section 
89, Criminal Procedure Code, prescribes “a 
remedy where there is a good and legal 
publication, but offers no facility for the 
. contesting of the legality of the proclama- 
tion” (page 2'8). 

If-the attachment is valid, then the person 
aggrieved can move the Court under sec- 
tion 89, Criminal Procedure Code, and he 
must not only apply but prove that he had not 
absconded within the period Jaid down in 
that section [see In re Nilkanth Ramchandra 
Kulkarni (4) cited by Mr. Petman]. 

Tf the attachment was not a valid one 
‘then obviously section 89, Criminal Pro- 
cedure Code, cannot apply and the Court 
can take no action under it. This may 
result in hardship at times but with that 
the ‘Courts are not concerned. Whether or 
not in this particular case the petitioner 
.can induce the executive ‘authorities to 
return. the sale-proceeds to him, or whe- 
ther he can, in the circumstances, recover 
the money in the Civil Courts is a matter 
with which I am not concerned. 


t 


(3) 22 A. 216., 
(4) 19 Ind. Cas. 333; 15 Bom, L. R, 173; Lk Ce. Ta 
J. 237. f 
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Assuming that there were . 


INDIAN OASES. 977 


N 


Ifthe attachment was valid then the 
application was out of time, if the attachment 


. was invalid no application under section 


89, Criminal Procedure Code, is competent. 
In either event the application fails, 
I accordingly dismiss the revision. 
Revision dismissed. 


+ amma mama 


PUNJAB CHIEF COURT. 
Crimmau Revision No. 942 or 1916. 
July 21, 1916, 
Present:—Mr. Justice Scott-Smith., 
DHANPAT— PETITIONER 
versus 
KESHO RAM— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
439 Sanction to prosecute, application for, whether 
can be dismissed in default— Revision. 

An application under section 195, Criminal Pro- 
cedure Code, for sanction tos prosecute must be pro- 
ceeded with on the merits and cannot bee dismissed 
iu default if the applicant is absent on uny of the 
dates fixed for the hearing. [p. 978, col. 1.] 

Case reported by the Sessions Judge, Hissar, 
with his No. 363 of 24th May 1916, for 
the orders of the Chief Conrt (section 
438 of the Civil Procedure Code). 

FACTS.— “The petitioner’s petition forsanc- 
tion to prosecute the respondent, Kesho Ram, 
under sections 211 and 193, Indian Penal Gode, 
was made under section 195, Criminal Proce- 
dure Code. Notice was issued by the (Sub-Divi- 
sional Officer, Sirsa) Magistrate, Ist class, 
Sirsa, tothe respondent for the 2nd May 


. 1916. On the date fixed, z.e., 2nd May 1916, 


none appeared in Court. 

| “The petition was dismissed indafault by 
Sheikh Din Muhammad, Sub-Divisional 
Officer, Sirsa, exercising the powers of a 
Magistrate of the Ist class, by order, dated 
12th May 1916.” 

GROUNDS.—‘“According to Rup Narain 
v. Maha Dyal (1), the lower Court could 
not dismiss the petition in default; even if the 
petitioner did not attend; it should have either 
granted or refused sanction on the nierits, 
Hence I submit the reccrd to the Chief Court 
with a recommendation, that order of the 
lower Court be set aside and the said Court 
be directed to pass orders according to law.” 

(1) 98 Ind. Cas’ 336; 4P. R 1915 Org 22 PL. R. 
1916; 16 Cr. L.J. 288. 


978 
DHARAMDEO SINGH V, EMPFROR, 


Mr. Nihal Chand Mehra, for the Feti- 
tioner., 


Mr. Chaman Lal Gulate, for the Re- 
spondent. ' 
; ORDER.—The order dismissing the 
application for sanction was illegal, Rup 


Narain v. Maha Dyal (1). lt is, therefore, 
set aside and the case is remanded to the 
Magistrate in order that he may proceed with 
the application of Dhanpat according to law. 
Case remanded. 


ALLAHABAD HIGH COURT. 
CURIMINAL Revision No, 244 or 1916. 
_ May 81, 1916. 

Present:—Mr. Justice Walsh. 
DHARAMDEO SINGH AND orgers— 
APPLICANTS 

P versus 
EM PEROR— Oprosite Party. 
Practice—Sentence— Offence under different sections 
—Penal Code (Act XLV of 1860), ss.'71, 147, 149, 325. 
Where there are different definitions of the same 
offence or where the same offence is provided for 
in different sections or by separate and different 
provisions in the Code, under no circumstances should 
the accused be sentenced to a greater punish- 
ment than the highest penalty coutained in one of 
the provisions under which he may be convicted. [p. 
979, col. 1.] 
Criminal revision from an order of the 
Sessions Judge, Ghazipur. 
Mr. A. P. Dube, for the Appellants. 
Mr. R. Malcomsun (Assistant Government 
Advocate), for the Crown. 


JUDGMENT .—In this case I see no ground 
for interference. It is another of those 
unfortunate agricultural disputes which are 
only too frequent. The applicants were 
cutting either properly or improperly, prob- 
ably improperly, a sugar-cane crop, and the 
men who apparently had the right to interfere, 
or at any rate claimed the right to interfere, 
called upon them to stop. They might 
have stopped or they might have renions- 
trated, but they did a great deal more. 
They attacked them with /athis and inflicted 
in one case grievous hurt and in another 
case simple hurt. There was a considerable 
volime of evidence of eye- witnesses which the 
Magistrate has accepted. It is a clear case of 
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unlawful assembly attended by ° force and 


violence amounting to riot under section 147 
of the Indian Penal Code. Ifall the parties» 
had'been sentenced tosix months’ rigorous 
imprisonment, nobody could have said that 
they were to severely punished. They were, 
however, sentenced to four months’ rigorous 
imprisonment under section 147 ef the 
Indian Penal Code. They were further 
convicted of the offence of inflicting grievous 
hurt and sentenced to two months’ rigorous 
imprisonment under section 325 of the Indian 
Penal Code. There was no direct evidence 
against any of them for this act. They mere- 
ly became liable for the grievous hurt under 
section 149 of the Indian Penal Code, which 
makes all the participants in an assembly 
of this kind responsible for what js done. 
An ingenious argument supported by author- 
ity, deserving of all respect, has been address- 
ed to me, by Mr. Dube on behalf of the 
applicants, that- these separate convictions 
ought to be set aside on the ground that 
separate convictions and sentences for addi- 
tional matters like grievous hurt resulting 
from the riot cannot stand as there has been 
conviction for riot. It must be conceded, 
however, that if there is direct evidence 
against any member of the assembly of his 
having committed grievous hurt, he may be 
convicted upon such evidence and punished. 
The argument is based upon the fact that in 
the absence of direct evidence such a person 
can only be convicted through the medium 
of section 149 of the Indian Penal Code, that 
is to say, his mere membership of the assemb- 
ly, and it is argned from that, that section 149 
is part of the offence of grievous hurt under 
section 825. Reliance is placed upon Mr, 
Justice Straight’s decision in Queen- Empress 
v. Ram Partab (1), In the first place, I do 
not think that section 149 is rightly describ- 
ed as partof the offence under section 3925, 
It isa definition of the offence itself. A 
man becomes guilty of the offence, according 
to awell-recognised principle of common law, 
because he isa member of the party that 
commits the offence. Inthe second place, I 
think that the reasoning of Mr. Justice 
Straight in Queen-Hmpress v. Ram Partab (1), 
although sound as far as it went, did not go 
far enough and failed to give effect to the 


(1) 6 A. 121, 
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whole meaning of section 71 of the Indian 
Penal Code. The latest decision ef this 
Court in Queen-Hmpress v. Bisheshar (2), in 
which the judgment was delivered by Sir 
John Edge, must, I think, be taken as having 
settled this matter, so far as this Court is 
conserned, beyond controversy. The real 
solution of the question is that whether there 
are different definitions of the same offence 
or whether the same offence is provided for 
in different sections or by separate and 
different provisions in the Code, care should ke 
taken that under no circumstance should the 
accused be sentenced to a greater punishment 
than the highest penalty contained in one of 
the provisions under which he may be convict- 
ed, „He may be convicted of rioting and 
also of causing grievous hurt by mere mem- 
bership of an unlawful assembly, provided 
the sentence ultimately passed on him does 
not exceed that provided in section 225 of 
the Indian Penal Code. This view of the 
law must be taken to be now clearly estab- 
lished by the authority of this Court. The 
convictions are, therefore, lawful. Ido not 
think the applicants have avy ground 
for complaint that the sentences are too 
severe. The sentences of four and two 
months’ rigorous imprisonment to run con- 
secutively must be upheld. The applicants 
must surrender themselves to bail in order 
to serve the remaining term of imprison- 
ment, 


Sentences upheld. 
(2) 9 A. 645. 2 


CALCUTTA HIGH COURT. 
Criminan Revision No. 643 or 1916. 
June 21, 1916. 

Present:—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Mr. Justice Walmsley. 
KHETRA MOHAN GIRI AND OTHERS— 
PETITIONERS 
Versus 
DARPA NARAIN GIRI AND OTHERS— 


a Opposite PARTIES. 
Criminal Procedure Code ‘Act V of 1898), s. 439— 
anan, limitation for— Practice of Calcutta High 
ourt. 
The well-known practice in tho High Court of 
Calcutta is that an application for criminal revision 
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must be made within sixty days from the date of 
the order complained of and to this period an addition 
of the time which is necessary for obtaining copies is 
allowed. This is nob an inflexible rule, and in 
exceptional circumstances it might be departed from, 


Babu Sarada Charan Maiti, for the Peti- 
tioner. : 
JUDGMENT. 

Sanperson, C. J.—Since yesterday [ have, 
caused enquiries to be made with regard 
to the practice affecting this matter, and 
I find tbat the well-known practice is 
that an application for revision must be 
made within sixty days from the date of 
the order complained of. The Court has 
allowed an addition, to the sixty days, of 
the time which is necessary for obtaining 
copies. This is nota question of limita- 
tion, bat a rale of the practice of the 
Court to the effect that.an application 
for revision must be made within a 
reasonable time. It is not an inflexible 
rule, and in exceptional circumstances the 
rule might be departed from. In this case 
the date of making over the copy to the 
applicant was the Istday of June, so that 
there was ample time to make this motion 
on one of the usual motion days, namely, . 
Monday the 5th of June, or Monday the 
12th of June; yet this motion was not 
made until the 19th of June when it was 
out of time. In these circumstances, we 
are of opinion that this application should 
not be entertained. i 
Application rejected. 


ALLAHABAD HIGH COURT. 
Criminal Reverence No. 326 or 1916. 
l May 26, 1916. 

Present: —Mr. Justice Sundar Lal, 
GAYA BHAR-—APPLICANT 
versus 
EMPEROR—Opposite Parry. 

Penal Code (Act XLV of 1860), s. 456—Lurking 
house-trespass —Intention—Offence—Illicit intercourse 
with widow, if offence. 

Where the accused entered the complainants 
house with a view to carry onan intrigue with his 
widowed sister who was of age, and was discovered: 

Held, that his entering the house could,not be 
said to have caused such annoyance or insult as is 
contemplated by section 456 of the Indian Penal 
Code and that the accused committed no offence, 
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inasmuch as to have criminal intimacy with a widuw 
of age is no offence. [p. 98], col. 1.] 

Crimmal reference made by the Sessions 
Judge, Gorakhptr, as rer his letter No. 
347/HI, dated the 9th May 1916. 

JUDGMENT.- This is a reference made by 
the Sessions Judge of Gorakhpur. It 
appears that the accused went to the place of 
one Sarju to have illicit connection with 
Sarju’s sister. He was arrested and on pro- 
secution was convicted by Pandit Gursaran 
Newas Misra, a Magistrate of the first class, 
of an offence under section 456, Indian Penal 
Code, and sentenced to undergo rigorous 
imprisonment for one month. The learned 
Magistrate found that there had been criminal 
intimacy between the woman and the ac- 
cured and that the woman was a widow. The 
question is whether the accused is guilty of 
an offence under section +56, Indian Penal 
Code. Section 456 refers to an offence of lurk- 
ing house-trespass and section 441 defines the 
offence of criminal trespass. Under section 
441, Indian Penal Code, whoever enters into 
or upon property in the possession of another 
(a) with intent to commit an offence or (b) 
to intimidate, insult or annoy any person in 
posseasion of such property shall be held to 
be guilty of an offence of criminal trespass. 
Tt has been found by the Magistrate that 
there was criminal intimacy between Sarju’s 
sister and the accused. As she is a widow 
and of age, to have criminal intimacy with 
her is no offence under the criminal law, and 
it cannot be said that the accused went to 
Sarju’s house with the intent of committing 
any offence, so far as this part of the case is 
concerned. It has been said that at any rate 
the accused must have known that Sarju 
would be much annoyed and would feel great- 
ly insulted by the visit of the accused for 
the purpose of having sexual intercourse 
with his widowed sister and, therefore, the 
accused’s conduct fellunder section 453, Indian 
Penal Code. The learned Sessions Judge is 
of opinion that cffence under section 456 has 
not been made out. The Punjab Chief Court 


in a recent case of Jiwun Singh v, 
Emperor (1) has held that under these 
circumstances the accused was guilty of 
criminal trespass. Jn that case Mr. 


{15 17 P, R. 1908 Cr; 8 Cr. F, J. 488; 82 P. W.R. 
1908. Cr, : y 
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Justice Chatterji came to this conclusion 
after §nding that “Musammat Mehro denies 
the intrigue, and the first Court has not fonnd 
it to have existed and the view of the 
learned Judge in regard to its existence is 
not well supported.” Upon these findings 
it was unnecessary to decide the point. .Mr., 
Justice Chatterji, however, held that the house 
in question did not belong to Musammat 
Mehro but to her brother and that illicit 
intercourse was bound to cause annoy- 
ance to the krother and he, therefore, 
upheld the conviction. I am unable to 
accept that view. In the case of Queen- 
Empress v. Rayapadayachi (2), Mr. Justice 
Shephard and Mr. Justice Davies in 
a case like this observed as follows: “In our 
opinion the accused, though he may*have 
known that, if discovered, his act would 
be likely to cause annoyance to the'owner of 
the house, cannot be said to have intended 
either actually or constructively to cause such 
annoyance. It is one thing to entertain a 
certain intention and another to have the 
knowledge that one’s act may possibly lead to 
certain result. The section (441) defining 
criminal trespass is so worded as to show 
that the act must be done with intent and 
does not, as other sections do (e.g., section 
425), embrace thecase of an act done with 
knowledge of the likelihood of a given con- 
sequence,” The view taken by the Madras 
High Court seems to me to be the correst 
view applicable to a case like the one 
before me. The learned Magistrate in his 
explanation ‘has relied upon the case of 
Emperor v. Mulla (3). In that case the 
accused was found inside the complainant’s 
house atZa. . Hecould not give any ex- 
planation of his presence. Mr. Justice Knox 
held that in the absence of any particular 
intention the accused must be held under the 
circumstances to have entered the house with 
the object of committing an offence. In the 
present case, however, the intention with 
which the accused entered the house has been 
clearly proved. Similarly in the cases of 
Kotlash Chandra Olakrabarty vw. Queen- 
Empress (4) and of Premanundo Shaha v, 


(2) 19 M. 240; 1 Weir 537. . 

(3) 29 Ind. Cas. 67; 37 A. 395; 13 A. L.J. 625; 16 
Or. L. J. 436. 

(4) 16 CG. 657, 
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Brindabun Chung (5) th& accused was 
found in the middle of the night in a room 
occupied by respectable ladies. Thəre was 
no evidence that he had an intrigae with 
any one of them and on an alarm being 
raised the accused attempted to escape. It 
was held that the accused must be deemed to 
haveentered the house with the object of 
committing an offence. I agree with the 
view taken by the learned Sessions Judge and 
following the Madras ruling above referred 
to, I hold that it has not been proved that tha 
accused entered’the house with the intention 
of committing an offence and that the 
intention with which he went to Sarju’s house, 
namely to carry on, an intrigue with his sister, 

-even when discovered, cannot be said to have 
causetl such annoyance or insult as is contem- 
plated by the section. Iset aside the con- 
viction and the sentence and direct that 
the accused be forthwith released. 

Conviction set aside. 
(5) 22 O. 994. 


CALCUTTA HIGH COURT. 
CrIMINAL APPEAL No. 361 or 1916. 
June 30, 1916. 

Present:~ Sir Lancelct Sanderson, KT., 
Chief Justice, and Mr. Justice Walmsley. 
TODAN MIR alias ABDUL KADIR— 
APPELLANT 
versus 


EMPEROR — Responpent, 

Penal Qode Act XLV of 1860), e. 486—Arson— 
Previous fires in the locality, evidence of—Conviction 
on evidence partly inadmissible. 

Where the Sessions Judge convicted the accused of 
arson and in summing up his conclusion observed: “On 
these facts I believe the evidence of the Sub-Regisbrar 
(that is tho complainant) and his servant Asdu, 
supported as it is by the previous chainof events” and 
the previous chain of events consisted of fires which 
had occurred in the village with which, however, the 
accused was not shown to have been connected in any 
shape or form: 

Held, that it would not be safe to allow the con- 
viotion to stand, as the Judge had laid avery con- 
siderable stress upon the previous chain of ovents, 
which was not admissible in evidence, and it was 
doubtful whether he would have come to the conclu- 
sion at which he arrived but for the chain of events 
to which he refered. [p. 981, col. 2.] 
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The High Court, doubting the evidence of idontifica- 
tion, set aside the convictiun and sentence and 
dirocted the accused: to be set at liberty without 
ordering a re-trial. [p 482, col. 2.] 

Babus Dasarathi Sanyal and Debendra Narain 
Bhattacharjee for Mr. Mohammad A, F.K, 
Huq, for the Appellant. 


Mr. Camell, for the Crown. 


JUDGMENT. 


SANDERSON, C. J.—In this case we think 
that this appeal should be allowed. This is 
a case which has given us much cause for 
consideration. It is a serious ease, one in 
which the accused was charged with the 
offence of arson, for which he has received 
a very considerable sentence, one which, in 
my Opinion, is not too severe for an offence 
of this kind, if it were clearly proved that he 
was guilty of it, 


Now, the learned Judge has given a very 
careful and elaborate judgment in this case: 
and unwilling as I am ever to interfere with 
the decision of a learned Judge who has had 
the opportunity of seeing and hearing the 
witnesses in the Trial Court, in this case L 
think there are certain matters which lead 
us to think that it would not be safe to allow 
that judgment to stand. First of all, the 
learned Judge in summing up his conclusion 
says: ‘On these facts I believe the evidence 
of the -Sub-Registrar” (that is thee com- 
plainant) “and his servant Asdu, supported as 
it is by the previous chain of eventsand the 
last link in that chain at Rahim Ali’s house.” 
Now, we have come to the conclusion that 
even assuming that the learned Judge was 
entitled to admit evidence of those events to 
which he has referred, as to which I will say 


- a word ina minute, it is clear that he has 


laid a very considerable stress upon that 
chain, and it is doubtful whether he would 
have come to the conclusion .at whieh he 
arrived, butfor the chain of events to which 
he has referred. Now what is that chain of 
events? Stating it quite shortly, it is this: 
apparently this boy wanted the post of the 
second Pandit in a school but he did not 
obtain it—I am not going into details—and 
consequently the learned Judge comes to the 
conclusion that the boy and perbaps more 
particalarly the boy’s father had got a grudge 
against those who were connected with the 
school. The school itself was burnt down and 
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the first Pundit’s house had been set on fire 
and the evidence was that the Pundit had 
great difficulty in getting accommodation, 
because the people were afraid that if they 
gave him accommodation, their property 
might suffer from fire in the same manner, 
Then the learned Judge refers to two cases: 
He refers first to the case of Makin v. 
Attorney General (1) in which some people 
*were charged with the murder of a baby 
and on a part of their premises the bodies 
of their dead babies were found. Then he 
refers to the case of King v. Smith where 
aman was charged with the murder of his 
wife by drowning her in her bath, and the 
evidence relating to the deaths of two of his 
previous wives had been admitted. And, 
upon the strength of those two cases, he 
admitted the evidence relating to the dispute 
about the school and the previous fires. With 
great deference tothe learned Judge, I do not 
think that those two cases to which he 
referred had any bearing upon this cass, In 
both the cases, it is obvious that the previous 
facts of which the prosecution wanted to give 
evidence related ina direct manner to the 
actions of the accused persons, but in this case 
although there is some evidence that the ac- 
cused boy had mixed himself up in some way 
with regard to the theft of some articles from 
the school, by saying he could give a elue 
and would secure the return of the missing 
articles if he were appointed to the post 
of the second Pundit, there is nothing what- 
ever to connect that boy in any shape or 
form.with the previous fires which occurred 
in the village. Therefore, I do not see what 
the evidence of the previous fires in the 
village has got to do with ‘the present case 
at all: and that being so, it seems to me that 
it would not be safe to leave the case as it 
stands, because we are unable to say that the 
evidence as to what the learned Judge calls 
the previous chain of events” may not have 
had an important effect on his mind. 

Further than that, there are one or two 
Jacts with regard to the other part of the case, 
namely the question of identification and also 
the question of the evidence of the com- 
plainant and his servant. These are the 
points that I mentioned in the course of Mr. 


(1) (1894) A. C. 57; 63 L. J. P. 0. 4°; 6 R. 373; 69 
L. T. 178; 17 Cox, O. C. 704; 68 J, P. 148, 
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Sanyal's argument, which struck me? as im- 
portant, 


Now, the evidence of the complainant was 
that he did not ascertain that there was any 
fire at all until he was close to it. He says 
that he wasat the south-east corner of his 
compound when he saw the fire. Now, to 
reach that point he had to walk a considerable 
distance from the entrance of his compound 
carrying a lighted lantern in his hand and it 
is almost impossible to believe that the two 
people, who were alleged to have set fire to his 
bari at the south-east corner ofthe compound, 
should have remained close to it and not have 
noticed the man walking down to the point 
with a lighted lantern in his hand and with 
nothing to interrupt the view of him and 
allowed him to come within a couple of yards 
without their attention being attracted to his 
presence. : 


Further than that, there is the fact that his 
servant was also carrying a lighted lantern 
and he had to come from the other side of the 
tank which was close tothe spot, and it is 
highly probable that his lighted lantern at 
2 oeclock on a dark morning would have 
thrown light on the atmosphere in such a way 
that anybody, especially those who were 
about such a nefarious scheme as setting fire to. 
a house, would have seen. This leads me to 
doubt whether the evidence of the com- 
plainant and his servant can be accepted in 
toto, when the complainant says that he came 
right upon the two accused within a couple of 
yards before they discovered his presence. 

Now, the other point which has appealed 
to us is the evidence of the servant, and that 
is this: according to his evidence, he said that 
he was atthe north-western corner of the 
tank when he first heard the shout of his 
master, and his master must then have been 
at the south-eastern corner of the compound. 
The men who are supposed to have set fire 
to the bart were then running away in a 
southerly direction, yet the servant was able 
to run back and come up to meet one of these 
men almost face to face. We have some 
doubts whether that story when looked at 
from a physical point of view can be accepted 
in its entirety. 

For these reasons I think that it would not 
be safe to allow this conviction to stand. We, 
therefore, allow this appeal, set aside the çon- 
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viction and sentence and direct that the 
, 2ppellant-be set at liberty. 
WALMSLEY, J.—I agree. . 


Appeal allowed. 
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CALCUTTA HIGH COURT. 
ORIGINAL CURIMINAL, 
March 6, 1916. 

Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice. 
EMPEROR—Prosscuror 

.. 6 versus 
SREENATH MAHAPATRA AND OTHER3S— 
AccosEp. 

Criminal Procedure Code (Act V of 1898), ss. 289, 
292—Right of reply, when accused merely tenders 
as evidence documents identified by prosecution wit- 
nesses in cross-examination, 

Section 292, Criminal Procedure Code, must be 
read in connection with section 289 and must be 
construed accordingly. When so read, the right to 
reply which is given by section 292 arises only if 
the accused or any of the accused takes advantage 
of the right to adduce evidence atthe time and in 
the manner specified by the Act, viz., after the case 
for the prosecution is concluded. [p 984, col. 21.] 

The prosecution has not aright of reply when the 
accused do not adduce evidence in the sense 
above mentioned but contines himself to getting in 
certain facts or documents by the legitimate employ- 
ment of the cross-examination of the witnesses for 
the prosecution. [p. 984, col. 1.] 


Mr. Hardley Norton, (with him Mr, MeNair- 
instructed by Mr. J. T, Hume), Public Prose- 
cutor, for the Crown. 

Mr. L Thornton, for the Accused. 

JUDGMENT.—In this case the three 
prisoners (Sreenath Mahapatra, Anil Pro- 
kash Shome and Sunil Prokash Shome) 
were charged with criminial conspiracy to 
commit the offences of forgery for the 
purpose of cheating, fraudulently and dis- 
honestly using as genuine a forged docu- 
ment and cheating, and certain other 
offences, which it not necessary to 
specify in detail. 

During the cross-examination of certain 
of the witnesses for the prosecution, the 
learned Counsel appearing for one of the 
prisoners put to the witnesses certain 
letters as having been written by them or 
their employers, 

The witnesses identified the letters which 


is 
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were then tendered as evidence and ad- 
mitted. 


At the end of tbe case for the pro- 
secution, the learned Counsel for all the 
three prisoners declared that they did not 
mean to call witnesses or adduce evi- 
dence. 


The learned Counsel for the prosecution 
thereupon claimed the right to reply 
under section 292 of the Code of Criminal 
Procedure of 1898, alleging that one of 
the accused had adduced evidence, by 
reason of the letters which the learned 
Counsel appearing for him had put in 
during the  cross-examination of the 
witnesses for the prosecution, and, there- 
fore, that the terms of section 292 gave 
him a right of reply. I held that the learned 
Counsel for the prosecution had not, under 
the circumstances above mentioned, the 
right to reply, and at the request of the 
learned Counsel engaged in the case, who 
urged that it was desirable to have a 
definite ruling on the point, I andertook 
to put my reasons for so holding into 
writing. 


In my judgment the question depends 
upon whether section 292 is to be con- 
strued independently of the preceding sec- 
tions of the Act, or whether it must be 
read in connection with them andin parti- 
cular with reference to section 289. 4 


If section 292 is to be construed 
independently of section 289, then the put- 
ting in evidence of the letters by the 
learned Counsel for one of the accused 
during the  cross-examination of the 
witnesses for the prosecution would, in 
my opinion, bring the case within the 
section ana give the prosecution the right 
of reply: for I do not think that the 
correct test for deciding this matter is 
whether the prosecution is taken by 
surprise, as has been suggested in some 
of the decisions. There is nothing to this 
effect in section 292, and to hold that 
this was the test would mean the 
implied addition to the section of some 
such words as “provided that the Judge 
who tries the case thinks the prosecution 
has been taken by surprise by the evidence 
adduced by any of the accused.” . 

Sach an implication, in my judgment 
ig not permissible or necessary. 
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In my judgment, however, section 292 
must be read in connection with section 
989 and must be construed accordingly. 
When - so read, the intention of the 
Legislature to my mind is clear. The 
scheme of the Act is that at a certain 
stage of the proceedings, tiz., “when the 
examination of the witnesses for the prose- 
cution and the examination of any of the 
accused are concluded,” the question is to 
be put to the accused whether he means 
to adduce evidence. lf the accused does 
not then adduce evidence, provisions as to 
the course to be adopted are made by 
the Act: if he does, then certain other 
provisions as to the course to be adopted 


are made, one of which is the provision 
contained in section 292 as to the right 


of reply. Reading, therefore, the two sec- 
tions together the right to reply which 
ig given by section 292 arises only if the 
accused or any of the accused takes 
advantage of the right to adduce evidence 
at the time and in the manner specified 
by the Act, iz., after the case for-the 
prosecution is concluded. 


The. object of the Legislature, in my 
opinion, being to give each side an 
opportunity of commenting on the evidence 
of the other, this is accomplished by 
giving the proseention the right to sum 
up at the conclusion of the case for the 
prosecution, when the accused does not 
adduce evidence in the sense above 
mentioned, but confines himself to getting 


in certain facts or documents by the 
legitimate employment of the cross- 
examination of the witnesses for the 


prosecution, and in giving a right of reply 
to the prosecution when the accused does 
adduce evidence in the manner specified 
by the Act. It is to be noted that this 
should not give rise to any inconvenience, 
for, in the cases where documents are 
put in by means of legitimate cross- 
examination of the witnesses for the pro- 
secution, it must be obvious to those con- 
ducting the case for the prosecution for 
what purpose, or with what object they 
are put in, and the prosecution will have an 
opportunity of commenting upon them in 
the summing up which is expressly pro- 
vided b$ the Act at the conclusion of the 
case for the prosecution. For these reasons, 
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I held that tbe learned Counsel for the 
prosecution in this case had not the right 
to reply. 


CALCUTTA HIGH COURT. i 
Criminat Reverence No. 90 or 1915. | 
June 14, 1916. - 
Present:—Jvstice ‘Sir Asutosh’ Mookerjee, KT., 
and Mr. Justice Sheepshanks. 
KARALI PRASAD GU RU— 
APPLICANT 
versus 


EMPEROR—Obpposite Party. ° 

Penal Code (Act XLV of 1860), ss. 456, 457, 
380—Charge under ss. 457, 3°0—Conviction under 
s. 456—Criminal Procedure Code- (Act F of 1898), s. 
238—Intention, whether should be specified in charge 
under s. 456, Penal Code. 4 

An inflexible rule of universal application can- 
not be laid down that. nnder no circumstances can 
a conviction be made under section 466, Penal 
Code, when the accused has been charged with 
the commission of an offence under section 457, 
Penal Code. !p %6,-col 1.] 

Where the specific intent, namely, an intent to 
commit theft, imputed to the acensed to snstain a. 
conviction under section 457, Penal Code, has 
not beon established, the accused‘may be convicted 
of an offence under section 456, Penal Code, 
in conformity with section 238, Oriminal Pro- 
cedure Code, if he isnot prejudiced at the trial by 
such conviction for the minor offence. [p. 986, col, 


To sustain a conviction under section 456 it is 
not necessary to specify the criminal intention, in 
the charge; it ts sufficient if a guilty intention, such 
as is contemplated by section 441, is proved either 
from direct evidenco or from conduct and other 
circumstances. [p. 988, col. 2.] ; 

An accused was found at midnight in the house 
of the complainant, a respectable widow, while she 
was asleep on the same bed with her mothor, He 
was caught but ran away leaving his wearmg cloth 
behind. He was charged with.and tried of offences 
under soctions 457 and 3S0, the case for the pro- 
secution being that the entry in the house was made 
with intent to commit theft of the complainant’s 
ornaments. The explanation of the accused was 
that he had for a loug time carried on an intrigue 
with the complainant and had onthe night of the 
incident entered the house at her invitation. The. 
trying Magistrate found that the accused had 


: entered the house that night, not.to commit theft 


as the prosecation alleged, nor to carry on an 
intrigueat the complainant’s invitation as the accused - 
asserted, but really with a view to mako immoral 
proposals to her: 

Held, that the accused could be ‘convicted under 
section 456, Penal Code. [p. 987, col. 2.] 
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Jharu Sheik v. Emperor, 14 Ind. Cas, 320; 16 C. W. 
N. 698; 18 Cr. L. J. 224, Queen-Empress, v. Baba 
Rantanlul, Bom Or. Cas. 293; Emperor v. Vshri, 29 A. 
46;3 A. L, J. 652;4 Cr. L. J. 291; A, W. N. (1806) 279; 
Sher Singh v. Empress, 14 P. R. 1883 Or., referred to. 

Reference under section 438, Criminal Pro- 
cedure Code, by the Sessions Judge, Bankura, 
dtiited the 6th June 1916, against an order of 
the Deputy Magistrate, Bankura, dated the 
25th May 1916. 


JUDGMENT,—This is a reference under 
section 438, Criminal Procedure Code, by the 
Sessions Judge of Bankura. 


The facts material for the determination of 
the questions raised-on this reference may 
be briefly stated. On the morning of the 
29h April 1916, one Golap Goalini lodged 
an information in the Police Station at 
Nejhia that, at midnight, Karali Prasad 
Guru had entered into her house while she 
and her mother were asleep on the same 
bed and that the entry was made with 
intent to commit a theft of her ornaments, 
She woke up as soon.as‘her body was touched, 
and noticed the ‘accused, who took away her 
ear ring from her right ear. She caught his 
clothes and raised:a-cry. „Her mother awoke, 
lighted a match and caught the man. He 
pushed her down, tried to free himself from 
the hold of the complainant but failed and 
ran away naked, leaving his wearing cloth 
behind. On this information, the Police took 
action, arrested the accused and sent him 
up for trial. He was then summarily tried 
of offences under sections 457 and 380, Indian 
Penal Code, that is, lurking house-trespass 
by night and theft from a dwelling house. He 
pleaded not guilty and filed a written state- 
ment. The substance of his defence was that 
he had for n long time carried on an 
intrigue with the complainant and had on the 
night of the incident entered the house at her 
invitation, he denied the theft of the ear-ring 
and asserted that the cloth produced in Court 
had never been worn by him. His story was 
in effect that as soon as he discovered that 
the mother of the complainant was awoke he 
stealthily withdrew from the place in fear. 
Evidence was adduced on behalf of the pro- 
secution not only to prove the incident as 
alleged by the complainant, but alsn to show 
that she was a respectable woman andhad led a 
blameless life since the death of her husband 
6 or 7 years ago. The accused, onthe other 
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hand, brought forward witnesses to depose that 
he had, for some time past, carried on an 
intrigue with the complainant. The Deputy 
Magistrate came to the conclusion that the 
incident had happened as narrated by the 
complainant and her witnesses. He also 
held that the story of an intrigue between 
the complainant and the accused, as told by 
the defence witnesses, was untrue, and that 
the aceused had entered that night into the 
house of the complainant, not to commit theft 
as she alleged nor to carry on an intrigve at 
her invitation as he asserted, but really with a 
view to make immoral proposals to ber and 
thus to annoy her. In this view, the Deputy 
Magistrate convicted the accused under sec- 
tion 456, Indian Penal Code, and sentenced 
him to six weeks’ rigorous imprisonment, The 
accused thereupon moved the Sessions 
Judge on the ground that the conviction 
under section 456 was illegal, on the author- 
ity of the decision of this Court in Jharu 
Sheik v. Emperor (1). The Sessions 
Jadge has accepted this contention and haa 
recommended that the conviction may be set 
aside and the accused re-tried. We have 
carefully examined the record and have 
arrived at the conclusion that the conviotion 
should be sustained, 


The decision in Jharu Shak v, Emperor 
(1), by reascn whereof the Sessicns 
Judge feltcon:trained to make this reference, 
is, we think, distinguishable. There the 
accused was charged with offences under 
sections 457 aud 340, As regards the charge 
under section 457, the intent imputed to him 
was the commission of theft. The defence 
was a complete denial of the incident and 
the prosecution was said to be due to. malice 
and ill-feeling. In these circumstances, this 
Court held that no conviction could pro- 
perly be made under section 458, 
till the charge under section 457 had been 
amended. The reason assigned for this 
epinion was that the-accased must have been 
seriously prejudiced by vot knowing what 
really was the charge against him. lt is 
not necessary for us to express an opinion 
upon the question, whether this view was 
correct, even inthe circumstances of that 
case. Butitis plain that if the Court intended 


(1) 14 Ind. Cas. 3.0; 16 C. W. N. 696; 18 Cr. L. J, 


224, 
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to formulate an inflexible rulé of universal 
application that under no circumstances can 
a conviction be made under section 456, when 
the accused: has been charged with the com- 
mission of an offence under section 457, 
the view cannot possibly be sustained. Sec- 
tion 238, -Criminal Procedure Code, which 
prevides that when a person is charged with 
an offence, and facts are proved which reduce 
ik to a minor offence, he may be convicted of 
the minor offence, although he is not charged 
with it, could clearly be applicable to a case 
of this character. This view was adopted 
by West and Nanabhai, JJ., in Queen-Hmpress 
v. Baba Rantanlal (2). There the accused 
had been convicted by the Trial Court under 
section 457; on appeal the conviction was 
altered to one under section 414. The 
High Court held that section 457 applied to 
what might be called a composite offence and 
consequently under section 238, Criminal 
Procedure Code, an accused’ might be con- 
victed of any*element of the composite offence 
which constituted a minor offence. A similar 
course was followed in Emperor v. Ishri (3); 
there the'aceused was charged under section 
457, but convicted under section 456, as the 


intent imputed to him was not established; 


the conviction was sustained by the High Court 
[see also Sher Singh v. Empress (4)]. We 
are of opinion that the decision in Jharu Sheikh 
v. Emperor (1) mast be limited to its 
apecial circumstances, and in this connection 
the warning given by Lord Halsbury, L, ©., 
in, Quinn v. Leatham (5), may bə usefully 
borne in mind, namely, that every judg- 
ment must be read as applicable to the 
particular facts proved or assumed to be 
proved, since the generality of the expressions 
which may be found there are not intend- 
ed_to he expositions of the whole law. but 
governed and qualified by the particular 
facts of the case in which such expressions 
are to be found. We cannot, consequently, 
hold that merely because the intent imputed 
to the accused to sustain a conviction under 
section 457 has failed, no conviction can be 
made under section 456. We are not now 


(2) Bom. Or. Cas, 293. 

(3) 294 46; 3 A. L. J. 652; 4 Or. L. J. 291; A. W. 
N. (1906) 279. 

(4) 14 P. R. 1883 Or. 
JAH) (1901) A.C. 495; 70 L. J. P. Oy 76; 851. T. 
289 50 W. R, 189; 65 J. P. 708. 
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concerned with the question whether a 
conviotion under section 457 can be sustain- 
ed when the specific intent imputed to the 
accused is not established, but another 
intent is proved. We are accordingly not 
called upon to consider the applicability of 
the class of casesin which it has been rulet 
thata conviction under section 147 cannot 
be supported, unless the common object 
of .the assembly as established by the 
evidence agrees in essential particulars with 
that laid inthe charge [Silajit Mahoto y. Em- 
peror (6); Poresh Nath Sircar v, Emperor (7); 
Rahimuddi v. Asgar Ali (8)]. In that class of 
cases, the weighty observations in Behari 
Mahton v. Queen-Empress (9) may be borne 
in mind: “An accused person is entitledeto 
know with certainty and accuracy the exact 
value of the charge brought against him. 
Unless he has this knowledge, he must 
be seriously prejudiced in his defence. This 
is true in all cases but itis more specially 
true in cases where (asin the case under sec- 
tion 147) it is soughtto implicate an accused 
person for acts not cominitted by himself but 
by others with whom he was in company.” We 
hold consequently that although the specific 
intent, namely, the intent to commit theft, 
was not established, yet ib was competent 
to the Court to convict the accused under 
section 456 and the only consideration is, 
whether the accused has been pre,udiced 
at the trial by the conviction for a minor 
offence, in conformity with section 238, 
Criminal Procedure Code. In the determing; 
tion of this question, as ‘pointed out by 
Couch, ©. J.,in Reg. v. Govindas Haridas (10), 
the nature of the case made at the trial against 
the prisoner, the evidence that was given 
and the line of defence set up by him, are 
all matters to be taken into consideration. 


Now it is well settled that to sustain a 
conviction under section 456 it is not necessary 
to specify the criminal intention in the charge; 
it is sufficient if a guilty intention is proved, 
such as is contemplated by section 441 
[Ratlash Chandra Chakrabarty v. Queen- 


(6) 4 Ind. Cas. 19; 86 C. 865; 130. W. N. 801; 10 
Or, L. J. 471. 
(7) 33 0. 295; 20. L. J. 616; 3 Cr. L. J. 153. 
(8 27 0. 990; 50. W. N. 31. 
(9) 11 G, 106. 
(10) 6 B. H.O. R. Cr, Cas. 76; 


r 
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Romea (11); Balmakand “Ram v. Qhansam- 
ram (12); Premanundo Shaha v. Bindabun 
Chung (13); Emperor v. Ishri(3); Sher Singh 
v. Empress (4); Lalje Ram v, Queen-Hnupress 
(14); Ram Rang v. Emperor (153). In 
the case before us, tne accused admitted 
his presence at midnight in the house of 
the complainant. He alleged that he went 
there by invitation of the complainant with 
whom hehad an intrigue. Evidence was 
` directed at the trial to this point by both 
the prosecution and the accused, and the 
question in ‘controversy has been decided. 
The Trial Court has disbelieved the defence 
witnesses andhas accepted the prosecution 
testimony. The Sessions Judge has examin. 
ed the evidence and has confirmed the 
view of the Deputy Magistrate. We see 
no reason to differ from these conclusions. 
The position then is that the accused is 
found at midnight in the house of the com- 
plainant, a respectable widow, while she is 
asleep on the same bed with her mother. 
He is caught, struggles to get off, and 
ultimately rons away leaving his wearing 
cloth behind. The explanation he offers for 
his presence in the house at dead of night 
and for this singular incident has been 
rejected. What, then, could have been his 
intention? The answer is best given 
in the words of Hill, J., in Kozlash 
Chandra Chakrabarty v. Queen-Empress 
(11); “What we have then to deal 
with is the case of a man, a stranger, who, 
uninvited and without any right whatever 
tobe there, effects an entry in the middle 


ofthe night intothe sleeping apartment of - 


two women, members of a respectable 
household, and who, when the attempt is 
made to capture him, uses great violence 
in the effort to make good his escape. 
Under such circumstances, we think the 
Court ought to presume that the entry 
was effected with an intent such as is provided 
for by section 441, Indian Penal Code.” In 
the language of Pigot, J., in Permanundo 
Shaha v. Bindabun Chung (13) “the position of 
the accused and all the facts preclude any 


(11) 16 C. 657. 

(19) 22 0. 891. 

(13) 22 0. 994. 

(14) 12 P. R. 1898 Cr. 
oe) 18 P. R. 1905 Cr; 127 P. L. R. 1905; 2 Cr. L. 
a dt 
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notion of his going there to steal or for 
any purpose save his own pleasure; the 
facts are good evidence of an intent and 
of an intrusion on privacy within the 
meaning of section 509, Indian Penal Code, 
and, therefore, the intent to commit an offence 
within the meaning of section 44l is made 
out” To the same effect are the observations 
of Banerjee, J., in Balmakand Ram v., Ghansam 
ram (12) and of Turner, ©. J., in Samban vy. 
Queen (16). As was pointed out by Banerjee, 
J., the intention may be determineaas well 
from direct evidence ag from the conduct of 
the party concerned and the attendant cir- 
cumstances, for as Lord Ellenbrough, C. d, 

said in R. v. Dizon (17): “it is an universal 
principle that when a man is charged 
with doing an act,......... the intention is an 
inference of law resulting from doing 
the ast,” 

We are further clearly of opinion that 
the accused has been in no way prejudic- 
ed and will gain nothing by.a@ re-trial. 
If a re-trial is directed, if he is charged under 
section 456, if itis alleged that the trespass 
was coramitted with intent to commitan offence 
under section 509, and if he urges in defence 
that he entered into the premises at the 
inyitation of the complainant with whom 
he was onterms of intimacy, what will 
be the question for investigation?—the 
very question which has now been*deter- 
mined on evidence adduced on behalf of 
the complainant and the accused. We feel no 
doubt whatever that, in these circumstances, 
it would not be right to direct a re-trial and 
afford a possible opportunity for the manu- 
facture of perjured evidence. 

As regards the sentence, we are of 
opinion that it does‘ not err, by any 
means, in the direction of severity. The 
offence committed .was very serious. The 
complainant is a respectable woman and 
though she occupies a humble station in 
life she is entitled to the full protection 
of the law. The accused, on the other 
hand, is said to be well-connested and isa 
person of means and some position, but that 
is nota good reason why he should be treated 
with misplaced leniency. Unless exemplary 
sentences were passed in these cases, persons 


(16) 1 Weir 533, 


(17) 3 M. & S. ll atp.15; 4 Camp, 12; 15 R. R, 
381; 105 E. R. 516. 
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who are inclined to run the risk of detection 
in the commission of such offences, are not 
likely to be deterred. We accordingly decline 
to interfere in the exercise of our revisional 
jurisdiction, and direct that the accused be 
called upon to surrender so that he may serve - 
out the remainder of the term of imprison- 
ment, 


Oonvection affirmed. 


CALCUTTA HIGH COURT. 
Crivinat Revision Case No. 552 or 1916. 
June 23, 1916. 
Present:—-Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Walmsley. 
EMPEROR— PROSECUTOR 
versus 


NANDA GOPAL ROY—Accusen. 

Criminal Procedure Code (Act V of 1898), ss, 439, 
423-—Discharge, order of, by Presidency Magistrate — 
High Court's power of revision. 

The High Court has power, under section 439 read 
with section 423; Criminal Procedure Code, to revise 
an order of discharge passed ‘by a Presidency Magis- 
trate and to direct a further inquiry, if there are 
good reasons for doing so, although no question 
of jurisdiction arises in the caso. [p. 989, col. 1.] 

Malik Pretap Singh v. Khaw Mahomed, 3 Ind, Cas. 
861; 36 C. $94; 18 C. W. N. 1221; 10 Cr. L. J, 885, 
followed. 


When one of four accused persons jointly charged 
with an offence was discharged by a Presidoncy 
Magistrate and on appeal by the others who were 
convicted, the High Court directed his evidence to 
be taken, and on “such evidence being taken and 
considered the appeal was dismissed anda Rule, was 
issued upon that person to show cause why the order 
of -discharge should not be set aside and the case 
against him inqnired into again: ` 

Held, that although tho High Court was not 
deprived of its jurisdiction, to revise the order of` 
discharge by the mere fact of calling upon the 
accused to give his evidence in the case, yet under 
the circumstances of the case the order of discharge 
should not be set aside and the case against him 
should not’ again be ingnired into.’ [p. 989, col l; 
p. 990, cols. 1 & 2.] 

Rabu Atulya Charan Bose, forthe Crown. 

Mr. .Ohuckerbutty and Babus Manmatha 
Nath Mukherjee and Satindra Nath Mukherjee, 


for the Accused, 


_ case against the accused has been made 
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PRELIMINARY ORDER, 

Sanpepsos, O. J.—The facts which are 
necessary to be stated in order to deal with 
the point that the learned Counsel has raised 
are these: This is a Rule which was granted 
calling upon Mr. N. G. Roy to show cause 
why the order of the Magistrate discharging 
him should not be setaside and a further 
inquiry held with regard to his alleged 
guilt. It appears that the charge originally 
made was against Mr. N. G. Roy and three 
others—as I understand,-the charge was, 
amongst others, a conspiracy to cheat. After 
hearing the evidence the Magistrate, under 
section 253, Criminal Procedure Code, discharg- 
ed Mr. N. G. Roy. That section runs in 
this way: “If, ‘upon taking all the evidence 
referred to in section 252, and making stich 
examination (if any) of the accused as the 
Magistrate thinks necessary, he finds that no 
ont 
which, if unrebutted, would warrant his con- 
vietion, the Magistrate shall discharge him. 

Nothing in this section shall be deemed to 
prevent a Magistrate from discharging the 
accused at any previous stage of the case 
if, for reasons to be recorded by such Magis- 
trate he considers ‘the charge to be ground- 
less.” 

The proceedings went on with regard 
tothe other three accused and in due-course 
they were convicted. They then appealed 
to the High Court against their conviction, 
and during the course of the appeal ap- 
parently the learned Judges who heard it 
thought that it was desirable that the 
evidence of Mr. N. G. Roy should be'taken; 


and, therefore,.they remanded the case in 
order that his evidence should be 
taken, That evidence was taken and then 


tle hearing of the appeal was continued in 
the High Court. And, amongst the materials 
which were considered by the High Court, 
was the evidence of Mr. N. G. Roy; and, 
upon considering the materials and the 
evidence, the High Court dismissed'the appeal 
of the three accused. Then exercising the 
jurisdiction which had been exercised on 
previous occasions under Section 439, the 


“| 


learned Judges directed that a Rule-shonld . 


issue calling upon Mr. N. G. Roy to show 
cause why the order of discharge should not 
be set aside and the case against him 
should not be enquired into again, 
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Now, those being the facts, il is urged by 
the learned Counsel, Mr. Chuckerbutty, that 
this Court has no jurisdiction to måke the 
Rule absolute, which means that the Court 
has no jurisdiction under the circumstances 
of this case to direct that the order of dis- 
charge should be set aside and that the case 
against Mr. N. G. Roy should be enquired 
into again. 


In our judgment the Court has jurisdic- 
tion, We think that as soon as the Magis- 
trate discharged Mr. N. G. Roy, he ceased 
to be an accused person, and he never 
would have been an accused person again until 
proceedings in some form or other had 
been taken against him. If this Rule were 
to be made absolute and we were to direct 
that the order of discharge should be set 


-aside and the case shonld be enquired into 


again, then he would become an accused 
person again. It was admitted, and it 
could not be denied in view of the decisions, 
that an order of discharge does not operate 
as an acquittal, and I do not understand how 
the mere fact of Mr. N. G. Roy being called 
upon to give his evidence in this case can 
convert the order of discharge into one 
of acquittal: and for these reasons I am 
of opinion that the Court has not been 
deprived of the jurisdiction which it has 
under section 439 as interpreted by the 
decision in the case of Malik Protap Singh v. 
Khan Mahomed (1). That case decides 
that “the High Court has power, under 
section 439 read with section 428 
Griminal Procedure Code, to revise an 
order of discharge passed by a Presidency 
Magistrate and to direct a farther enquiry. 
if there are good reasons for doing so, 
although no question of jurisdiction arises in 
the case.” 


Therefore, in my opinion, the preliminary 
point which Mr. Chuckerbuatty has taken is 
nota good one. I desire to add that this 
argument really amounted to one contention 
which was well summarised in the course 
of his argument, viz, that the calling of 
Mr. N. G. Roy as a witness amounted to 
giving him an assurance that further pro- 
ceedings should not be taken against him in 
respect of the same charge. We shall have 


to consider when we hear the case upon the 
(1) 3 Ind. Cas, 861; 86 O. 994; 18 C. W. N. 1222; 10 
Cr. L. J. 385. 
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merits whether that is the correct interpreta- 
tion of what was done in this case, and 
Iam of opinion that the fact to which Mr. 
Chuckerbutty has drawn our attention will 
be one of the materials which we shall 
have to consider upon the question whether 
we should in the exercise of our discretion 
make the Rule absolute. 

Watnuscey, J.—1 agree, 7 

JUDGMENT. 

Sanperson, C. J.—In this case in my 
judgment the Rule should not be made 
absolute. 


I think this is a case of considerable impor- 
tance, although it is not likely that many 
similar cases will arise in the future. We 
have already expressed our judgment 
that this Court would have jurisdiction to 
make the Rule absolute, if we thought right 
in our discretion to ma.e it absolute. We 
have given our reasons for that judgment. 
But under the circumstances of this case, in 
my judgment, it will not be right in the 
exercise of our discretion to make the Rule 
absolute, and the reasons for that conclusion 
may be shortly stated as follows: Ido not 
think that Mr. Chuckerbutty put it much too 
high, when he summarized the position by 
saying thatin directing this evidence of 
Mr. N G. Roy to be taken in this case, the 
Court was to a certain extent impliedly 
informing him that he would not bo pro- 
secuted in respect of the charge any further. 
It must be remembered that the object of 
the remand was as follows: My. N. G. Roy 
had made a statement before he was dis- 
charged by the Magistrate, giving a long 
account of these somewhat complicated 
circumstances. Apparently, though I have 
not read his judgment, the learned Magistrate 
had relied to a large extent upon that 
statement in coming to the conclusion that 
the other three accused were guilty of 
conspiracy. The learned Judges of the High 
Court thought he was not entitled to use 
that statement made by one who was an 
accused person at that time against the 
other three accused, and, therefore, they 
directed the case to be re-heard and the evi- 
dence of Mr, N. G., Roy to be taken on oath: 
and, if 1 remember rightly what was read 
by Mr Bose as to the directions with regard 
to the remand, it was expressly stated that 
Ar. N. G, Rey should be called as a witness 
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and then he could be cross-examined by the 
accused or those representing them upon 
his statement in the witness-box in order 
that the Court might be in full possession 
of the evidence to enable it to do justice in 
the case. It was not remanded in any sense 
whatever inorder to enable Mr, N. G. Roy 
to try toexculpate himself, because he had 
already been discharged by the Magistrate, 
and at that time there was no charge 
‘hanging over his head at all. Now, under 
those circumstances, would it be right for 
this Court to make this Rule absolute? 
First of all, I have this fact in my mind 
that when the hearing of the appeal was 
sontinued the High Court was in possession 
of the evidence which had been given by 
Mr. N. QG. Roy. I cannot disguise from 
myself the fact that in the judgment of 
the learned Judges reference is made to the 
evidence.of Mr. N. G. Roy and the conclusion 
is arrived at that the evidence which he 
had given could notin some respects be 
accepted. “Further atthe time of granting 
the Rule it was stated that Mr. Roy had been 
examined on oath and had had an oppor- 
tunity of stating his version of the case in the 
witness-box, but much of his evidence could 
not possibly. be accepted. I think it would 
be hard for any learned Judge to say 
whether the evidence given under those 
circumstances and with such a view expressed 
about it had or had not any influence 
upon his mind when he directed the Rule 
to issue. Atall events, in view of the fact 
“that the evidence was before the learned 
Judges when the Rule was issued, can I 
say that it is clear that the Rule would have 
been issused just the same if that evidence 
of Mr. N. G. Roy had not been before them? 
I am not satisfied that I can say so. Then 
there is what seems to me a more important 
view of tbis case and that is this: although 
the evidence of Mr. N. G. Roy, given under 
the direction of the Court, could not be 
used against him if he were to be re-tried, 
there is no doubt whatever that the 
prosecution are in possession of the evidence 
which he gave. They know exactly what 
he said and it may well be that the evidence 
which he has given may be of considerable 
assistance to them in framing a case 
of complicity in the conspiracy against him, 
—I do (not say it would; I do nob 
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say it would wot; it is sufficient for 
me to say that it may be of considerable 
assistance in framing their case against him. 
There is also the other point that his evidence 
was, used by the Division Bench of the 
High Court for the purpose of coming to the 
conclusion that a conspiracy had in fact 
taken place between the three accused who 
were convicted. The learned Counsel for 
Mr. N. G. Roy has argued that if further 


proceedings are directed against Mr. N. Q.’ 


Roy, the prosecution would start with this 
important fact in their favour that a con- 
spiracy between the three couvicted men had 
been established and, when that fact has been 
established apparently to some extent by the 
evidence which Mr. N. G. Roy has himself 
given under the direction of the Court, ? do 
not think that it would be right under those 
circumstances to make this Rule absolute. 
One further point which | desire to men- 
tion is that it is admitted that the statement 
which Mr. N. G. Roy made before he was 
discharged could be put in evidence against 
him, if he were to be tried again and it is 
possible, though again I do not say that it 
would follow as a necessary corsequence, 
that some of the answers which he has given 
in examination by.the prosecution or cross- 
examination by the accused may have afford- 
ed material for the prosecution to show that 
some part or parts of his statement made 
before he was discharged were unreliable; 


“that is one instance I had in my mind when 


I said that the evidence may have afforded 
material for the prosecution for supporting-wr 
framing the charge against Mr. N. G. Roy. 
This, in my opinion, would be contrary to the 
traditions of justice in criminal cases, 

For these reasons I think that this Rule 
should be discharged, 

Wanustey, J.—As I was one of the Judges 
who issued the Rule, I should like to add a 
few remarks. After thinking over the case 
I have come to the conclusion that I ought 
to agree with the learned Chief Justice in 
holding that the Rule should be discharged. 
Mr. Chuckerbatty’s main argument ` on 
behalf of Nanda Gopal Roy, broadly stated, 
is that under the circumstances it would not 


be fair to Nanda Gopal Roy for this Court, . 


after having directed him to be examined as 
a witness, to order him to be prosesuted in 
the same matter, and it is not possible for me 


,’ 
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to held that there- are not grounds for taking 
, the view that it would be unfair to the 
` accused, for the reasons which lave been 
given by the learned Chief Justice; I do not 
wish to repeat them. One other remark I 
` wish to add and that is that in issuing the 
Rule we had no intention of suggesting that 
` the evidence given by Nanda Gopal, when he 
was examined as a witness, was to be used in 


“him; and I very much regret that the learned 
“ Vakil who appeared in support of the Rule 
should have argued as though he was under 
the impression that that was our intention. 
"1 agree that the Rule should be discharged. 

p Rule discharged. 
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EMPEROR—Opposire Parry, 
Criminal conspiracy—Conspiracy, when not indict- 
. able—Penal Code (Act XLV of 1860), ss. 120B, 195, 
511—False evidence, attempt to fabricate, charge of, 
when sufficient--Photographing under-trial prisoners 
against. Police rules—Intention— Offence. 
A conspiracy consists not merely in the intention 
of two or more, but in the agreement of two or more, 
-to do an unlawful act, or to do a lawful act by unlaw- 
ful means. So long as such a design rests in intention 
nly it is not indictable. When two or more agree to 
-carry it into effect, the very plot isan act in itself, 
and the act of each of the parties, promise against 
promise, actus contra actwm, becomes capable of being 
enforced if-lawful, punishable if for a criminal object 
or for the use of criminal means. A conspiracy is 
generally a “matter of inferenco deduced from 
certain criminal acts of the parties accused, done in 
pursuance of an apparent criminal purpose in common 
between them.” (p. 996, col. 2. | 
Three Police Officers joined in taking a couple 
of photographs, one taking the photographs, the second 
arranging the’camera “and the third arranging the 
prisoners. They were charged with conspiracy to 
bring aboub the conviction of the prisoners for 
dacoity: i | 
Held, that it was not a case where several men 
were proved to have taken ‘several ‘steps tending to 
one obvious purpose and through a continued portion 
Te’ taking steps that led to an end. [p. 997, col. 
L j ; 
; There cannot be a conspiracy of one, When two 
people are indicted for conspiracy and are tried 
together, either both must be convicted or both must 
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“the proceedings that might be taken against , 


‘and 16th August 
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.be acquitted. In a prosecution. for conspiracy it is 


very necessary to prove that there were two or more 
persons agreeing for the purpose of the conspiracy. 


“[p. 997, col. 2.] > : 


Where a Police Officer took photographs of undor- 


-trial prisonerscontrary tothe Police Department rules: 


Held, that in the absence of evidence it could not 


. be said that his intention was necessarily to use the 


photographs forthe purpose of fabricating false 
A mere surmise and thought of probability on ‘the 
part of a Judge as to the object of a certain act is 
not enough to justify a conviction for attempt’ to 
commit an offence, |p. 995, col. 2.] o 
Criminal appeal from an order of the Addi- 
tional Sessions Judge, Bareilly. 


JUDGMENT. 


-Tinpsay, J.—These two appeals are 
“connected and may be disposed of by one 
judgment. They have arisen out of a trial 
held in the Court of the Additional ‘Sessions 
Judge of Bareilly in which three persons 
were concerned, namely, Abdul Hamid 
Khan, Azadar Husain and Gulab Singh, 
Of these the first named, was, in the month 


of August 1914, Sub-Inspector of the 
Jahanabad Police Girele in the Pilibhit 
District: the second accused, Azadar 


Husain, was at that time the Kotwal of 
Pilibhit, while Gulab Singh, the third 
accused, was the Prosecuting Inspector of 
the Pilibbit District. The case in “which 
these three. accused were implieated had 
its origin in certain events which took 
place in’ the Pilibhit District in the month 
of August 1914, of which a short narrative 
may be given by way of introduction. ' 


It appears that on the niglrt of the löth 

$ 1914 a -dacoity was 
committed in the house of one Tika Ram, 
the Station Master of Shahi, one of the 
stations on the Rohilkhand and Kumaun 
Railway, situated a few miles away from 
Pilibhit. A report of this affair was made 
at the Jahanabad Police Station and an 
investigation was made by the Thanadar 
Abdul Hamid Khan and gne of his 
assistant officers. No names of any of the 
offenders concerned were given to the 
Police and no clue was obtained till the 
night of the 25th August. On the evening 
of that day the Kotwal of Pilibbit, the 
accused Azadar Husain, made a tapture of 
five persons in a grove some little distance 
away from the town of Pilibhit. It is 
stated that this capture was made in con- 
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sequence of some information previously 
received, to the effect that a number of 
criminals intended to meet together outside 
Pilibhit for the purpose of committing a 
dacoity. The Police took action accordingly 
and lay in wait close to the scene. The 
five men who were arrested at the grove 
were Jahangir Khan, Gobre Singh, Tika, 
Chhote Singh and Mohan Lal, all of whom 
(except Mohan Lal) are residents of villages 
in the Shahjahanpur District which lie close 
to the railway station of Karaya. At the 
time of the capture of these men two 
swords and a wooden fencing sword were 
found in their possession. It is stated 
that besides the five men mentioned several 
others were present in the grove, who 
managed to escape when the Police 
sarrounded the spot: three of these were 
- arrested late the same night, namely, Bandhu 
Singh, Puttu Singh and Shib Singh. Of 
these three Bandhu is the brother of Chhote 
Singh who had been caught in the bagh, 
and he was captured in the waiting room 
of the Pilibbit Railway Station. It is said 
that Bandhu Singh gave information tothe 
Police which led to the arrest of the other 
two, Puttu Singh and Shib Singh, who 
were taken into custody just as they kad 
taken their seats in a train which arrived 
at the Pilibhit Station about 11 p.m. 
The eight prisoners were taken to the Kot- 
walt Patice Station where a charge under 
section 402, Indian Penal Code, was entered 
against them. Further information allegad 
to have baen given by Bandhu Singh led 
to the arrest of three other men on the 
following day. These were Kanhaya Lal, 
Bania of Pilibhit, Kanhaya Brahman and 
a Goshain named Ramgir, who according to 
the story told by Bandhu had been con- 
cerned with himself and others in the 
Shahi dacoity. The Bania was arrested 
in the forenoon of the 26th August and 
in consequence of a statement made by 
him a piece of a silver chain was found 
subsequently in the possession of one Narain 
Dbimar. The latter’s story was to the 
effect that he had bought the chain from 
the Bania: this chain was later on identified 
as his property by the Station Master Tika 
Ram whose house had been raided onthe 
night of the L5th-16th August. 
Kanhaya Brahman is a gate-keeper on 
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the railway ab a level crossing “a few 
miles from Pilibhit and he was arrested 
at his Nut on the evening of the 2oth 
August after Ram Gir had been captured 
at or near the same place. Ram Gir, like 
Bandhu Singh, also made a statement by 
way of confession implicating himself and 
others in the Shahi and other dacoitiés, 
and the information given by him resulted 


in the arrest of five others said to have 
been engaged in the Shahi case. These 
were Pitam Singh, Dalli Singh, Bhima, 


Shah Nur and Ganesha. Following upon 
these arrests certain identification proceedings 
were held on various dates in the month 
of September in the Pilibhit Jail and 
eventually two cases were instituted, one 
under section 402, Indian Penal Cede, 
against those who had been captured on 
the evening of the 25th August, and the 
other under section 395, Indian Penal Code, 
against those persons and the others who 
were arrested later. The charge under 
section 395, Indian Penal Code, related to 
the Shahi zase. In both cases the accused 
were committed to the Court of Session, 
where the charges were withdrawn in 
consequence of information having been 
obtained that the Police had been guilty 
of malpractice for the purpose of obtaining 
false evidence of identification. It was 
discovered that photographs had been taken 
of seven out of the eight men arrested on 
the 25th August and it was supposed that 
the photographs had been improperly used 
in order to bring about the identificationg 
in the Pilibhit Jail. After the charges 
had been withdrawn in the Sessions Vourt, 
steps were taken to obtain sanction for 
the prosecution cf the Police Ocera said 
to have been concerned in the mannfacture 
of this false evidence and, after certain 
preliminary proceedings to which it is 
annecessary to refer, an -inquiry was held 
under the provisions of section 478 of the 
Code of Criminal Procedure by Mr. Burkitt, 
Additional Sessions Judge of Bareilly. 

Two separate cases were put before Mr. 
Burkitt. In one he was asked to find 
that the charge under section 402, Indian 
Penal Code, which had been laid against 
the men arrested on the 25th August, was 
a false charge either wholly or in part; 
in the other he was invited to hold that 
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false “evidence had been, fabricated for the 
purpose of procuring identification of those 
who had been charged with complicity in 
the Shahi dacoity. The learned Judge re- 
jected the application made for sanction 
in connection with the, case under sectioun 
402, Indian Penal Code. He held that the 
balk of the evidence put before him in 
order to show that the section 402 case 
was a bogus case, was obviously false. 

With regard to the application in con- 
nection with the Shahi case he came to 
the conclusion that there was strong evidence 
to show that seven of the men arrested 
on the 25th August had been photographed 
in the Pilibhit Kotwali on the 26th August: 
thatthe Kotwal and the Prosecuting Inspector 
werg concerned in the taking of the photo- 
graphs: and that the photographs had heen 
made in pursuance of a conspiracy entered into 
between these two officers and Sab- 
Inspector Abdul Hamid Khan, the object 
of which was to secure false evidence 
for the purpose of proving that the seven 
persons whose photographs had been taken 
took part in the dacoity committed at 
Shahi on the night of the 15th-16th 
August 1914. : 

Mr. Burkitt accordingly drew up two 
charges against the three Police Officers 
Abdul Hamid Khan, Azadar Husain and 
Gulab Singh. One charge was that they 
had on or about the 26th August 1914 
agreed to do an illegal act, namely, to 
bring a false charge of dacoity against 
the seven men photographed. The offence 
lafd in this charge was puuishable under 
section 211 read with section 120B of the 
Indian Penal Code. The other charge 
was one of haying agreed to fabricate false 
evidence against the same seven men, 
amounting to an offence punishable under 
section 195, Indian Penal Code, read with 
section 120B. 


Both charges, it is to be- observed, 
related exclusively to the Shahi dacoity 
case, in other words, it was imputed that 
the accusation of having been engaged in 
the Shahi dacoity was a false accusation 
and that false evidence to support this false 
accusation had been procured by the three 
Police Officers. 


The officers were 
on thes3 two charges 
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committed for trial 
framed by Mr. 
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Burkitt and they were tried by Mr, 
Jenkins, Additional Judge, with the result 
that Abdul Hamid Khan and Azadar 
Husain were acquitted on both counts. 

. Gulab Singh was also acquitted on both 
the charges framed against him but was, 
convicted under section 195, Indian Penal, 
Code, read with section 511, Indian Penal, 
Code, the learned Judge being of opinion 
that the photographs of the seven man 
had been taken by Gulab Singh “for, 
facilitating the identification of the accused 
in dacoity cises”, The learned Judge 
further held, to quote the words of his 
judgment, that it is “not proved that- 
Azadar Husain or Abdal Hamil conspired 
with Gulab Singh either to take or to 
use the photographs, and that there is no 
proof that the photos were used fcr the 
purpose for which they were prepared,” 

We are no longer concerned with any 
case against Abdul Hamil Khan: there 
ig no appeal against the order of acquittal 
passed in his case. We have àn appsal 
(No. 813 of 1915) on behalf of Gulab 
Singh challenging the order of conviction, 
and in the case of Azadar Husain we 
have an appeal on behalt of the Local 
Government (No. 942 of 1915), the case for 
the Government baing that Azadar Husain, 
should, upon the evidence rezorded, have 
been convicted under sections 193 and, 
120B of the Indian Penal Code. It will, 
we think, be most convenient to deal in 
the first place with the appeal of Galab 
Singh, and the first matter for considera- 
tion in this connection is the genuineness 
of two pieses of material evidence, nanely, 
two photographs Exhibits Yl and Y2. 
Golab Singh’s defenze in the Court bəlow 
was that these photographs had not baen 
taken by him. He denied all knowledge of 
them and suggested the possibility of their 
having been fabricated, that is to say, he 
pleaded that although the photographs pre- 
sented the appearance of haying been taken 
outside the kwali building at Pilibhit, 
they might in fact have been taken 
elsewhere in the first instance and might 
have been afterwards re-printed against a 
background obtained by taking a genuine 
photograph of the wall of the kotwali build- 
ing. This part of the defence was réjezted 
by the learned Judge, who came to the con- 
clusion upon cerbiin evidenca led in this 
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respect that the photographs Exhibits Y1 
and Y2-were originals and that in fact 
they had -been taken at the spot represented 


in them, namely, the back wall of the 
kotwali building. When Gulab Singh’s 
appeal came up first for hearing in 


January last, an application supported by 
an affidavit was filed by his learned 
Counsel representing that since the date 
of his conviction Gulab Singh had 
obtained certain information to the. effect 
that these photographs were composite 
productions and had been manufactured 
by a certain photographer named Parsi 
Sah, who appears to carry on business at 
Naini Tal,. Bareilly and Lucknow. It was 
stated that this information had been 
obtained by Gulab Singh through the 
medium of advertisement inserted in the 

Advocate”, a newspaper published at 
Lucknow, and the Court was asked to adjourn 
the -hearing of the case to allow of the 
taking of additional evidence. This request 
was acceded to, the additional evidence was 
taken before- Myr. Burkitt, the Additional 
Sessions Judge, and includes certain evidence 
tendered by the Crown by way of rebut- 
tal of the statement of, Parsi Sah, the 
principal additional witness on behalf of 
accused appellant Gulab Singh. The 
learned Advocate who has now argued the 
appeal, of Gulab Singh’ has not pressed 
this evidence upon our notice, and wisely 
so, for a perusal of it convinces us that 
the statement of Parsi Sab, which was 
intended to lead the Court to believe that 
the photographs Exhibits YL and Y2 
were composite photographs and his handi- 
work, is false from beginning to end. 
The evidence of Mr. S. P. Sanyal, formerly 
Editor of the Advocate newspaper, es- 
tablishes conclusively that the advertise- 
- ment inserted by Gulab Singh in his 
paper ` which was represented to have 
resulted in the discovery of Parsi Sah as 
a witness able to give exculpatory evideuce 
on behalf of Gulab Singh was drawn up 
by Gulab Singh in the office of the 
newspaper in the presence of Parsi Sah. 
In short the advertisement was a bogus 
affair concocted by Gulab Singh and this 
photographer and there can, we think, be 
no manner of doubt that Parsi Sah who, 
it is proved, was well known to Gulab 
Singh, has been suborned by the latter 
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to give false evidence in order to ‘secure 
his acquittal, : 

We may add that the expert evidence of 
Lieutenant Hort who was examined by the 
Crown proves to our satisfaction that .the 
Exhibits YI and Y2 are original and genuine 
photographs. i 

It follows, therefore, that we must take 
it that the photographs Exhibits YI and 
Y2 were taken in the precincts of the 
Pilibhit Kotwali and that the seven men 
whose pictures appear in them were ranged 
for the purpose of being phétographed in 
front of the back wall of the kotwal¢ build- 
ing. One other fact must also be taken to 
be conclusively established, namely, that. both 
photographs must have been taken at some 
time before noon on the 26th of August 
i914. They could not, for want of: light, 
have been taken on the night of the 25th 
and it is proved that the seven men were 
removed from the kotwali about noon on 
the 26th and were taken, after a remand 
by the “Magistrate, to the Pilibhit Jail. 
There is nothing whatever to show that 
they were ever again taken back to the 
kotwali. x f 

[His Lordship, after discussing the evidence 
which was led to connect Gulab Singh with 
the taking of the photographs, proceeded: —] 

We are unable to hold that òn this 
evidence it can be affirmed that Gulab Singh 
took the photographs Exhibits Yl and Y2 
and this being so, the case against Gulab 
Singh was not proved. 

Before concluding the discussion of the 
case against Gulab Singh, we have to refer 
to the argument put forward by his learned 
Counsel to the effect that even on the 
facts found by the learned Judge, Gulab 
Singh was not in law guilty of the offence 
of which he was convicted. It has been 
mentioned already that the conviction ig in 
respect of an offence which was not charged. 
The charge in respect of the photographs 
was one of conspiracy: it was alleged that 
Gulab Singh had agreed with the Kotwal 
and Abdul Hamid Khan to fabricate false 
evidence for the purpose of obtaining con. 
victions in the Shahi dacoity case.. On the 
findings of the, Judge with respect to the 
Kotwal and Abdul Hamid it was not 
possible to conyict Gulab Singh on the 
charge as framed. But the learned Judge, 
being convinced that Gulab Singh ` had 
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taken the photographs, Held that he was 
guilty of an attempt to commit thg offence 
of fabricating false evidence, not for the 
purpose of obtaining a conviction in the 
Shahi case, but in order to obtain convic- 
tions in certain dacojty cases not specified. 
It is stated definitely in the judgment 
that the prosecution had failed 


. 


were intended to be put. It is also stated 
‘definitely that there was no evidence from 
which it could legitimately be inferred that 
these photogrdphs had been used so as to 
bring about the identification of any of 
the accused who were alleged to have been 
concerned in the Shahi case. The learned 
Judge surmises that the photographs may 
havet been taken by Gulab Singh and 
distributed by him to the various Police 
Officers who were interested in the investiga- 
tion of the numerous daeoity cases, in 
connection with which the identification 
proceedings were held in the jail on various 
dates in September 1914. And he adds 
in his judgment that “the existence of 
these photographs makes one suspect that 
there may have been a plan to have the 
photographed men identified by means of 
these photos”. He then proceeds to the 
conclusion that it was “most probable that 
the photographs were intended to be used 
to work cut certain cases iñ which there 
was otherwise not the slightest hope of 
obtaining evidence against any one”. 

16 seems, therefore, that the Judge, while 
satjsfied that Gulab Singh was the author 
of the photographs, was unable to arrive 
at any definite conclusion regarding the 
purpose for which they were taken and 
it is difficult to understand how in this 
state of affairs it can be predicated that 
the act of taking the photographs amount- 
ed to an attempt to fabricate false 
evidence. < 

Turning to the language of section 511 
of the Indian Penal Code, we find that 
the liability. to punishment arises out of 
the doing of an act “towards the commis- 
sion of the offence”, such act being done 
in the course of an, attempt to commit 
the offence or to cause it to be committed. 

The offence which it is said Gulab 
Singh was attempting to commit was the 
offence of fabricating false evidence of 
identification: he had formed the intention 


to show 
te what use the photographs were put or’ 
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of procuring witnesses by means of these 
photographs to swear falsely that théy 
recognised one or other of the men in the 
photographs as persons whom they had 
actually seen committing the offence of 
dacoity. Can it be said then that the 
taking of the photographs by Gulab Singh 
was an act done “towards the commission 
of the offence’. According to the judg- 
ment no such defnite quality is attributed 
to the act; the learned Judge can go no 
further than to say that he surmises or 
thinks it very probable that the photographs 
may have been taken with a view to the 
procuring of false evidence. But that is 
not enough to justify a conviction for 
attempt. 


The quality of the act can only be 
estimated in the light of the surrounding 
circumstances. It cannot, we think, be in- 
ferred from any of the events which 
preceded the taking of the photographs 
that the intention was to use “them for 
an unlawful purpose, and it is admitted 
that there is no evidence afforded by 
subsequent events to justify the conclusion 
that they were so used or intended to be 
used. Ordinarily the act of taking a 
photograph is an innocent act which cannot 
be deemed to import an intention of using 
the product of the act for an illegal 
purpose. It has been pointed out, however, 
that under the rules of the Police Depart- 
ment the taking of photographs of under- 
trial prisoners is prohibited and that con- 
sequently the act ascribed to Gulab Singh 
was not an innocent act. But while in 
these circumstances we may attribute to 
Gulab Singh the knowledge that he was 
doing wrong by transgressing a rule of 
conduct of his department, we cannot in 
the absence of other evidence go further 
and hold that his intention necessarily was 
to use the photographs for the purpose of 
fabricating false evidence. 


We find, therefore, that even if it 
be assumed to be proved that Gulab 


-Singh took the photographs Exhibits Y1 


and Y2, he could not on the evidence 
before us be convicted of an attempt to 
fabricate false evidence. We allow his 
appeal and setting aside the conviction and 


sentence direct that he be acquitted and 


released. 
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[His Lordship then dealt with the appeal 
preferred by the Government against Azadar 
Hussain and concluded as follows:—] 


Our consideration of the evidence in the 
case leads us to the conclusion that there 
could be no justification for our interfering 
with the order acquitting Azadar Husain and 
we dismiss the appeal against him accord- 
ingly. 

Knox, J.—I have had the opportunity of 
reading and considering what my brother 
Lindsay has written in his judgment about 
this ease. T only wish to add 


(1) that T fully agree with him in his 
finding about the facts of the case. The 
evidence given to prove that Azadar Husain 
joined Gulab Singh in taking the photo- 
graphs (Y! and Y2) is so unreliable that it 
can sustain no finding to that effect. 


But even if it were reliable evidence it 
would fall short of proof of the offences 
charged. The charges on which he was 
tried were (1) that be with Gulab Singh 
and Abdul Hamid did agree to do an 
illegal act to wit, to bring a false charge 
of having committed dacoity at Shahi against 
Jahangir Khan and others, knowing that 
there was no just and lawful ground for 
such charge and thereby committed .an 
offenée punishable under sections 211/120B 
of the Indian Penal Code;: (2) that he 
with Gulab Singh and Abdul Hamid did 
agree to do an illegal act, to wit, to 
fabricate false evidence of having com- 
mitted a» dacoity at Shahi against Jahangir, 
intending thereby to cause the said persons 
to be convisted of the offence of dacoity, 
and thereby committed an offence punishable 
under sections 195/120B, Indian Pénal Code. 
The Crown never attempted to prove with 
reference to the Shabi dacoity that the three 
accused went one step further than taking 
the photographs Yi and Y2 onthe 26th of 
August 1914. No one of the Crown wit- 
nesses even suggests that the photographs 
were shown to any of the witnesses in the 


Shahi dacoity case and as the evidence shows - 


there was no necessity for the taking of any 
such step; uo witness suggests that they saw 
or heard of any agreement between the ac- 
cused with reference to that case. 


it was pointed out by Mr. Justice 
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Willes in Mulcahy v. Queen 
“A congpiracy consists vot merely in 
the intention of twoor more, but in the 
agreement of two or more to do an unlawful 
act, or to do a lawful act by unlawful means. 
So long as such a design rests in intention 
only, itis not indictable. When two agree 


to carry it into effect, the very plot is “an: 
act in itself, and the act of each of the- 


parties, promise against promise, actus 
contra actum, capable of - being enforced, 
if lawful, punishable if for a criminal object or 
for the use of criminal means. ° And so far as 
proof goes, conspiracy, as Grose, J., said in 
Rex v. Brissac (2), is generally ‘matter of 
inference deduced from certain criminal acts 


of the parties accused, done in pursuance of, 


an apparent criminal purpose in common 
between them.’” This is in consonance with 
the language used in section 120A of the 
Indian Penal Code. 

On behalf of the Crown, however, while it 
was admitted that proof of mental agreement 
was a necessary ingredient, still it was con- 
tended that that ingredient of the offence was 
generally an inference from the collateral 
circumstances of the case. In support of this, 
reference was made to Russell on Crimes, 7th 
Edition, Vol. I, page 191. 

In Reg. v. Murphy (3) Coleridge, J., did ure 
the expression. But the error in the argu- 
ment addressed to us lies in divorcing one 
text of His Lordship’s judgment from the 
context. 

The judgment wenton to say: “It is not 
necessary to prove any direct concert, or eyen 
any meeting of the conspirators, as the actual. 
fact of conspiracy may be collected from the 
collateral cireumstanees of the case. Al- 
though the common designis the root of the 
charge, it is not necessary to prove that the, 
defendants came together, and actuallyagreed 
in terms to have the common design, and to 
pursue it by common means, and so to carry, 
it into execution, for in many cases of the 
most clearly established conspiracies there are 
no means of proving any such thing. If, 
therefore, two persons pursue by their acts 
the same object, often by the same means, one 


(1) 3 English and Irish Appeals 306 at p. 317. 
(2) 4 East. 164 at p. 171; 102 E. R. 792. 
(3) 8 Car. & P, 297, 


ay that. 
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performing one part of an act, and the other 
another part of the same act, so as to complete 
it, witha view to the attainment of the 
common object they were pursuing, the Jury 
are free to ‘infer that they have been en- 
gaged in a conspiracy to effect that ob- 
ject.” 
* Similarly in Regina v. Duffield (4) Erle, 
J., in addressing the Jury pointed out 
that the essence of the offence of 
conspiracy was the combination to carry 
out an unlawful purpose and went on to say:— 
although that be the essence of the 
offence, it does not happen once in a thousand 
-times, when the offence of conspiracy is tried, 
that anybody comes before the Jury to say: 
‘I “was present at the time when these 
-parties did conspire together, and when they 
agreed to carry out their unlawful pur- 
poses;’ that species of evidence is hardly ever 
to be adduced before a Jury, but the unlawful 
combination and conspiracy is to be inferred 
from the conduct of the parties, and if you 
see several men taking several steps, all 
tending towards one obvious purpose, and you 
see them through a continued portion of 
time, taking steps that lead to an 
end, why, it is for you to say whether those 
persons had not combined together to bring 
about that end, which their conduct so ob- 
viously appeara adapted to effectuate.” 
In the case before uz all that has been 
asserted by the prosecution evidence is that 
three persons joined in taking a couple of 
photographs, one taking the pbotographs, the 
second arranging the cameraand the third 
arranging the prisoners. It is nota case 
where several men are proved to have taken 
several steps tending to one obvious purpose 
and through a continued portion of time, tak- 
ing steps that lead to an end. It seems to 
me much as if the prosecution, getting 
information by anonymous létters or otherwise 
that certain persons were concerned in com- 
mitting arson, ask the Court to infer that 
there was a conspiracy to commit arson 
merely because in the pockets of the alleged 
conspirators certain boxes of matches were 
found or that they were proved to have 
purchased matches. Or to take a case more 
cognate to the present one, if the prosecu- 
tion were to ask a Court to find persons guilty 


(4) 5 Cox, C. O. 404 at p. 434. 


INDIAN GASES, 


997 


of a conspiracy to commit an offence under 
section 122 of the Indian Penal Code and go no 
further in proof than to show that persons 
not licensed to carry arms had, one of them 
a stand of arms in his house, another ammuni- 
tion and so forth. : 

It may, however, be contended that where 
there is no evidence that persons have 
joined in concerting a plan or thatthey never 
met the other conspirators, they may still be 
found guilty of a conspiracy but in such a 
case, as pointed out by Coleridge, J., in 
Regina y. Murphy (8), there must be a 
joining afterwards to execute one common 
object to the injury of a person. Thereis 
no such joining in a common purpose proved 
in the present case. 

There is another fact which both sides ap- 
pear to have overlooked, and that is that when 
Abdul Hamid and Azadar Husain were as- 
quitted of the offence charged the conviction 
of Gulab Singh for conspiracy ipso facto 
fell to the ground, There cannot he a 
conspiracy of one. In the Queen v. Manning 
(5), Lord Coleridge held: “in cases of an 
indictment for conspiracy, when two people 
are indicted and are tried together, either 
both must be convicted or both must be 
acquitted. That seems to me to have been 
determined, or, if not determined, taken for 
granted from very early times.” ° 

In the King v. Plummer (6) the learned 
Judges went sofarasto hold “that, where 
two or more persons are charged in the 
same indictment with conspiracy with one 
another, and the indictment sontains no 
charge of their conspiring with other 
persons not named in the indictment, 
thon, if all bnt one of the persons named 
in the indictment are acquitted, no 
valid judgment canbe passed upon the one 
remaining person, whether he has been con: 
victed by the verdict of a Jury or upon his 
own confession.” Itshows how necessary, in 


< a prosecution for conspiracy, itis to prove 


that there were two or more persons, agreeing 
for the purposes of the conspiracy. These 
last remarks refer particularly to the case of 
Gulab Singh, but I have inserted them here as 
ik is intended to passonly one judgment in 

(5) 12 Q. B. D. 241. 

(6) (1902) 2 K. B. 389; 71 L. J. K. B. 805; 56L.1. 
836; 51 W R. 187; 66 J. P. 647; 20 Cox. 0. C. 269; 18 
T, L. R. 659, 
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the two cases. So faras Gulab Singh was 
concerned there was nothing in the charge 
setting out conspiracy with others or unknown 
persons over and above Azadar Husain and 
Abdul Hamid, and a conviction on the offence 
charged would have been illegal. 

For these reasons, both because no agree- 

meni to do or canse to be done an illegal act 
has been proved either by direct evidence or 
by a combination of cireumstances from which 
such an inference can be properly drawn and 
also because the evidence upon tbe record 
which has been given to prove a concert bet- 
ween Azadar Husain, Gulab Singh and Abdul 
Hamid is of such adoubtfulcharacter, I 
agree with my brotherin holding that this 
Government appeal against Azadar Husain 
must be and is hereby dismissed. For the 
same reasons l hold that the appeal of Gulab 
Singh, Criminal Appeal No. S13 of 1914, 
must be and is allowed. Neither this offence 
-is charged nor the offence of which he was 
found guilty was proved against him and the 
sentence is set aside. He is ont on bail and 
the bail-bond is discharged. 
- By tHe Court.—The appeal of Gulab Singh 
‘is allowed and the eénviction and the sentence 
passed upon him are set aside and it is 
directed that he being already out on bail, 
‘the bail-bond be discharged. 

The Government appeal against Azadar 
Husain is dismissed and the order of acquittal 
passed by the Additional Sessions Judge of 
:Bareilly upheld. 
< Conviction set aside. 
« Government appeal dismissed. 


PUNJAB CHIEF COURT. 
CRIMINAL Appear No 922 ov 1915, 

April 3, 1916. 
Present:—Mr. Justice Shah Din and 

Mr, Justice Chevis. 
EMPEROR— APPELLANT 
versus 
FAIZ AND orpers— Convicts — 


RESPONDENTS. 
Evidence Act (I of 1872), s. 32 (1)—Slatement of 
. deceased, admissibility of, as to cause of death—Trans- 
action, one—Penal Code (Act XLF of 1860), s. 330. 
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Where a person commits suicido as the result of 
ill-treatment received at the hands of an accused 
person and that treatment is the cause though not 
the direct cause of the death, the whole affair, ill- 
treatment and subsequent suicide, forms one trans- 
action and, therefore, statements made by the 
deceased as to the cause ofthis death are admissible 
in evidence under section 8% (1) of the Evidence 
Act. fp, 999, col. 1.3 

Appeal from the order of the Session¢ 
Judge, Sialkot, dated the 29th May 1915. 

The Assistant Legal Remembrancer, for 
the Appellant. s 
- Mr. Dhan Raj Shah, for the Respondents. 

JUDGMENT.—Faiz, Muhammad Din and 
Khuda Bakbsh were tried by the District 
Magistrate and convicted of an offence 
under section 330, Iudian Penal Code, and 
sentenced each to three months’ simple 
imprisonment and a fine cf Rs. 100 or in de- 
fault six months’ rigorous imprisonment, 
The learned Sessions Judge on appeal al- 
tered the conviction to one under section 
323, and redured the sentence to the fine 
or imprisonment in default. This being 
in effect an acquittal of the charge under 
section 380, Government has preferred an 
appeal, 

The facts are fully given in the judg- 
ments of the lower Courts and it is un- 
necessary to repeat them. Both the lower 
Courts have held it proved that the con- 
victs ill-treated tke deceased Rahmat, but 
the learned Sessions Judge holds that there 
is no proof that the object was to extort 
a confession and that the probabilities are 
that he was merely beaten as he was 
suspected of being a thief, and so the 
Sessions Judge holds that the conviction 
under section 330 cannot be upheld. 

On behalf of the convicts it is urged 
that the statements made by the deceased 
are inadmissible in evidence and that there 
is no good proof that the convicts beat the 
deceased. For the prosecution it is urged 
that the statements are admissible under 
section 32 (1), Evidence Act. Mr. Dhan 


-Raj Shah objects that his clients have not 


been tried for causing the death of Rahmat, 
and that, the cause of that death is not iu 
question, death being admittedly the result 
of Rahmat’s wounding himself with a razor. 
Counsel for the convicts quotes Fakir v. 
Empress (1) and Imperatrix v. Rudra (2). 


(1) 17 P. R. 1901 Cr. 
(2) 25 B. 45, 
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In the former case: the head-note seems to 
go further than the judgment. The Bombay 
ease is easily distinguishable. There the 
appellant had been tried for dacoity, the 
deponent had died of pneumonia, and no 
connection between the dacoity and pneumonia 
was proved. In the present case there can, 
we think, be no doubt that the suicide was 
fhe result of the ill-treatment received at 
the hands of the convicts, and so that treat- 
ment was the cause though not the direct 
cause of the death, and though the con- 
viets are not legally responsible for the 
suicide, the cause of death comes into ques- 
tion in this case, the whole affair, ill-treat- 
ment and subsequent suicide, being all one 
traysaction. Illustration (a) to section 82 
seems also in point, as shewing that a state- 
ment as to the cause of death referring to 
the rape is relevant as against a person 
tried for the rape when rape and death form 
parts of the same transaction. The difference 
between English Law and the lawin India is 
pointed out on page 802 of Woodroffe and 
Ameer Ali’s Law of Evidence, 6th edition. 


We bold that the statements are ad- 
missible. Taking these statements into 
consideration, we have no hesitation in agree- 
ing with the lower Courts in their finding 
that the respondents to this appeal ill-treat- 
ed and caused hurt to Rahmat, 


We cannot agree with the learned Ses- 
sions Judge that Rahmat was beaten merely 
out of resentment as being suspected of 
heing a thief. Police aid had been invoked 
and everything in our opinion points to an 
attempt on the part of the respondents to 
make Rahmat confess and give up the 
stolen property. When a thief is caught 
in flagrante delicto he is often given a good 
beating in the passion of the moment, but 
here the circumstances are entirely different, 
Rahmat was merely a suspect against whom 
evidence was not forthcoming though wanted. 

We accept this appeal and restore the 
conviction under section 330 and the sentence 
passed by the District Magistrate. We 
further direct that the fines, if realized, 
shall be paid to the nearest representative 
of the deceased. ` 

We note that the sentence passed by the 
District Magistrate is certainly not excessive, 
but errs, if at all, on the sile of leniency. 
The respondents should surrender ta the 


District Magistrate or to the Superiuten- 
dent of the Jail within one week to under- 
go the sentence; failing this the District 
Magistrate should cause them to be arrested. 
Appeal accepted, 





CALCUTTA HIGH COURT. 
Cerminat Azpeats Nos, 4 AND 5 or 1915. ° 
December 14, 1915. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Mullick. 

Tue SUPERINTENDENT ano REMEM- 
BRANCER or LEGAL AFFAIRS, 
BENGAL—APPELLANT 
TETSUS 
MON MOHAN ROY AND otaers— 


RESPONDENTS. 

Penal Code (Act XLV of 1860), ss. 120B, 109— 
Abetment by conspiracy —Evidence Act (I of 1872),. 
s 10—Appeals, criminal, in connected cases —Cross. 
references to evidence and judyments in cases by Appel- 
late Court—Irregularity. 

It is irregular for a Judge, while dealing with con- 
nected criminal appeals, to make cross-references to 
the evidence and judgments in the several cases. 
[p. 1000, cols. 1 & 2.7 

A conyickion under section 129B, Indian Penal 
Code, cannot stand if the offence was committed 
before that section came into foree but the accused 
can be convicted of abetment under section 109, 
Indian Penal Code, as abetment includes abetment 
by conspiracy. [p. 1000, col. 2.] 

The accused, 2 loading officer of a Railway Com- 
pany, fraudulently endorsed sorter weighgs on the 
back of consignment notes, whereby the Railway 
Company were defrauded andthe consignees were 
benefited. It was proved that the firm of the 
consignees was in negotiation with the accused about 
something and that the firm had, through its 
dealings with some loading officer of the Railway 
Company, been able te defraud tlfe company of 
considerable sums and the name of the accused signed 
by himself appeared in ono of the note books of 
the firm and there was positive evidence that it 
was the duty of the accused to make out the weights 
on the consignment notes: 

Held, that under section 10 of the Evidence Act 
the note books and jama kharach of the firm could bt 
used as evidence of abetment by conspiracy against 
the accused. [p. 1000, col. 2.] 

Mr. Norton and Babu 
Banerjee, for the Appellants. 

Babus Dasarathi Sanyal, Monmotha Nath 
Mukerjee, Jogendra Nath Mazumdar and 
Jitendra Lall Banerjee, for the Respondents. 


JUDGMENT. 


CRIMINAL Appear, No. 4 or 1935. 


Manindra Nath 


These are two Government appeals arising 
out of an alleged series of conspiracies to 
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defraud the Hast Indian and connected 
-Railways by endorsing a false weight on the 
back of the consignment notes, whereby 
the railway receipts were made out for sums 
much less than what was really due to the 
Railway Companies and the consignees 
benefited by the fraud to the extent of the 
freight wrongly calculated, so that in one 
year the Railway Companies concerned have 
lost Rs. 12,500. 

The procedure was very simple if sufficient- 
ly ingenious. The clerk, whose duty it was 
on any given day toconvert the true weights 
in tons into the Indian weights, in maunds 
from the weighment slip sent from Howrah 
after the wagons had been weighed, entered 
a weight several tons less than that on the 
slip and made the corresponding shortage in 
the calculation of the weight in maunds, 
The clerk whose duty it was to calculate the 
freight to be charged, it is said, was thereby 
deceived, though it is quite possible he may 
have been an accomplice, and charged a large 
sum less than the railway was entitled to for 
carrying the goods. The consignees who 
took delivery profited by the fraud and in the 
eases now before us are said to have paid the 
accused Mon Mohan Roy, a loader of the 
East Indian Railway Company, various sums 
as an illegal gratification for helping to carry 
out the frand by making false endorsements 
on the Sonsignment notes. The trial of the 
eases was held before Babu R. N. Chatterjee, 
an experienced Deputy Magistrate, at Howrah 
and in both the cases he dealt with the evi- 
dence as a whole in exhaustive and careful 
judgments and eventually convicted in ease 
No. 4 Mon Mohan Roy, the loader, Hast 
Indian Railway, Dinonath Pal, the head of 
the firm of Molasses Merchants at Kooshtea, 
and JanakiNath Pal his son, also a member of 
the firm, under section 12UB, Indian Penal 
Code, of conspiracy to defraud, and sentenced 
Mon Mohan Roy to one year’s rigorous im- 
prisonment, Janaki Nath to 9 months’ and 
Dinonath to 4 months’ under three counts, 
the sentences to run concurrently. He 
also gave various terms under sections +20, 
and 420 read with 109, 161 and 161 read 
with 109, apparently all to run concurrently, 
So that the sentences under 120B were 
really the substantive sentences in the case, 
In appeal the learned Sessions Judge has 
dealt with the cases in a somewhat per- 
functory manner and has made cross-refer- 
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ences to the evidence and judgments in the 
two casas, which isirregularand confusing. He 
has rightly found that the convictions under 
section 120B cannot stand by reason of the 
fact that the offences were committed before 
that section came into force, bnt he has en- 
tirely omitted to notice that this is im- 
material as the law of abetment ineludes 
abetment by conspiracy, which was distinctl¥ 
charged before the Magistrate under sec- 
tion 420/109. This has led him to consider 
nothing but the direct evidencg against Mon 
Mohan of making the endorsement of false 
weights on the consignment notes, and finding 
this evidence to be insufficient on grounds 
which we shall presently have to deal with, 
he has thrown out the whole case hoding that 
unless and until the alleged act of cheating 
is proved against Mon Mohan no question 
of taking an illegal gratification or of abet- 
ment can arise. 


It is hardly necessary to point out that 
there is such athingas circumstantial evidence 
and as was remarked by Sir Lawrence Peel, 
C. J, in the case of R.v. Hadger (1): 
“Tt is perfectly true that the dark covertness 
of crime cannot often be laid open, that con- 
spiracies like other crimes must be generally 
supported by circunistantial proof.” 


Here the circumstantial proof of a cou- 
spiracy to defraud the East Indian Railway 
is overwhelming, though at the outset we can 
only say that certain firms conspired with 
certain officers of the railway to. that end. 
In this particular case we have the specific 
firm of Dinonath Palin negotiation with the 
accused Mon Mohan about something and 
as this firm has through its dealings with 
one of the loading officers of the Howrah 
Goods Station been able to defraud the com- 
panies of considerable sums and as Mon 
Mohan’s own name signed by himself appears 
in one of the note books of the firm and there 
is positive evidence which, if believed, proves 
that it was Mon Mohan’s duty to make 
out the weights on the consignment notes, 
we think that there can be no doubt that 
under section 10 of the Evidence Act the 
note books and jama kharach of the firm of 
Dinonath can be used, as they were used by 
the learned Deputy Magistrate, as evidence of 
abetment of conspiracy against Mon Mohan 


(1) Starkie on Evidence p. 182 (1862). 
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Roy. As regards the Judge’s finding that 
the evidence as to the figures being in Mon 
Mohan’s hand has broken down by reason of 
the inability of the witnesses to stand the 
test of a partially concealed attendance re- 
gister, we can only say that the test imposed 
was not a fair test and the greatest expert 
sin handwriting in the world could not have 
succeeded in it. But we may point out that 
the witness Madhub, Superintendent of the 
Goods Office, who has 23 years of unblemished 
service in the Railway came so extraordi- 
narily near to complying with the test that 
we are convinced that he is intimately ac- 
quainted with Mon Mohan’s handwriting and 
can recognise it. He.was tested with the 
firat page of the attendance register where 
the names of Upendra Nath Das and Mon 
Mohan Rey immediately follow one another 
and he picked out the figures against the 
name of Upendra Nath Das as being in Mon 
Mohan’s handwriting. Now an examina- 
tion of the book clearly discloses that the 
entries of the names and the figures of these 
two loaders are inthe same hand, as frequent- 
ly happens, throughout the book and would 
naturally be the case when two men arrive 
together and one sits down to write their 
names and the hour of their arrival. From 
admitted writing of Mon Mohan’s we can 
have no doubt that the names are written 
by Mon Mohan and not by Upendra and, 
therefore, presumably the figures which 
are bold atd characteristic are also Mon 
Mohan’s. The same bold and characteristic 
figures appear on the back of the con- 
signment notes, Exhibits 8,9 and 12 which 
are the subject of the charges, and we can 
ree no reason to doubt the genuineness of 
Madhab’s identification of his figures. 


We do not rely so much upon Kali Charan 
Sarkar’s evidence, because he is said by the 
defence to be the person who must have 
entered the figures and it is quite possible 
that he may have been an accomplice. At 
any rate he like the other subordinate 
clerks in the Gcods Office shows a tendency 
in cross-examination to give the facts a 
turn favourable to Mon Mohan. Dealing 
next with the considerations which have 
been urged by the defenze to show that 
Mon Mohan could not have entered the 
figures and that it was not his duty to do 
so, we can only say that we believe the 


positive evidence of Superintendent Madbub 
that it was his duty and we do not accede 
to the contention that Mr. Pemmell, the 
Senior Inspector of Accounts, Kast Indian 
Railway, who derives his knowledge pri- 
marily from Madhub, is personally ignorant 
of what he deposes to. The delegation of 
authority may be in the hands of Madhub, 
but a superior who has had charge of the 
enquiry must be assumed to have satisfied 
himself that what he himself vouches for 
is a fact. It is also obvious from the 
details of the procedure that the officer who 
loads and seals the wagon and marks the 
consignor’s statement would naturally be 
the proper person to enter the actual weight 
found by the weighing clerks at the coal 
yard. 

The contentions against this are that Mon 
Mohan goes out to work in the yard at 3 
P. M. and, ib is assumed, does not return 
to the office, asthe witnesses say that the 
cffite closes at 5 P. m., though any one 
who has work to finish can stay on as 
long as he chooses. Ib is pointed ont that 
Mon Mohan loaded the wagon abont which 
the first count of the charge in this case is 
concerned on the lst November. The weigh- 
ment slip was received on the 2nd Novem- 
ber and it is in evidence that these slipa 
come in at 4 r. M. and are received by 
Kali Charan Sarkar or some other clerk 
and as the Railway receipt was prepared 
after the weights in mannds had been 
calculated on that same day, the 2nd Novem- 
ber, Mon Mohan cannot have had anything 
to do with it. This is assuming that Mon 
Mohan does not return to the office at 
5 p. Įm. or after, of which there is no evidence. 
On the contrary the attendance register shows 
that he seldom if ever left office before 6 r. m, 
So that he had ample time to perform 
this simple duty in respect of all wagons 
loaded urider his supervision the day before. 


It is always easy where there are several 
men working in the office to try and 
shift the responsibility to some one else. Of 
course when a man is absent from illness 
or any other cause some one else must do 
his work and the evidence to this effect is 
sought to be used to throw a doubt on Mon 
Mohan’s complicity in the transactions evi- 
denced by Exhibits 8 and 9. Those exhibits, 
however, themselves show that Mon Mohan 
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was in office on those days and filled in 
the forms. 

With regard to Exhibit 12 Mon Mohan’s 
writing does not appear, as the wagon wag 
loaded at Shalimar by one Pasupati 
‘Mandal who was acting for Upendra Nath 
Das. The evidence is, however, clear that 
eyen Upendra Nath had nothing to do with 
working out the weights in maunds and 
that this was always done by Mon Mohan 
and it is a remarkable circumstance that 
the figures by whomsoever made are exactly 
similar to those on Exhibits € and 9, Com- 
ing now to the note books and jama 
kharach of the firm of Dinonath Pal, we 
find it admitted that Janakinath in this 
particular case, just as we shall see the 
gomastha Narain did in case No. 5, came 
down to Calcutta to purchase molasses and 
his expenses are entered in the jama kharach 
books which have -been laid before us. 
There is also mention of sums paid by him 
to Mon Mohanin the same book on the 
dates to which these consignment notes refer. 
A money order sent by Narain in connec- 
tion with, another case shows that it was 
this Mon Mohan Roy of the Ramkrisnapore 
Howrah Goods Office that was in communi- 
cation with the firm of Dinonath and there 
is no other Mon Mohan Roy in the office 
according to the evidence. Moreover Mon 
Mohan? Roy’s signature, undoubtedly 
genuine, appears in one of the note books 
under a sentence the meaning of which has 
‘not been discovered. It runs “Tumi loili 
pore ami ar jaibo na” which means “after 
you have taken I will not go any more.” 


_It was sought to be urged that these note 
books and jama kharach had been obtained 
under a search warrant and that all the 
formalities had not been carried out. 
Tt appears that a search warrant was 
issued but it was not used as the books 
were voluntarily produced by the old man 
Dinonath, who appears to have had no know- 
ledge of the fraud and to have given every 
assistance to the Police. 


The attack is, therefore, shifted from the 
alleged irregularities to the delay in pro- 
ducing them in Court and ib is “also 
pointed eout that the passages which Sada- 
nanda Babu, the Auditor of the East Indian 
Railway, and the Sub-Inspector speak to as 
‘being admitted by Janaki were not marked 
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at the time. The search was ordered bya 
Magistrate who had no seisin of the case, 
before the investigation was nearly com- 
books appear to have 
gone at once to the superior Police 
Officer at Howrah and to have been exa- 
mined by the Government Pleader. They 
were produced in Court in their regular, 
sequence when the Sub-Inspector Jaganath 
Mukherjee and Babu Sadananda Paulit 
P. W. Nos. 10and 11 proved them. There is 
no internal trace of their having been tam- 
pered with and we can see no ground 
whatever for holding that any of the entries 
in the note books have been fabricated. 
The jama kharach kept in the ordinary course 
of business are clearly untouched. We thjnk 
there can be no doubt that Janakinath 
paid Mon Mohan Roy Rs. 3 on the three 
occasions shown in the books and that the 
proved and completed fraud coupled with 
the evidence of Mon Mohan’s duties and his 
handwriting fully establish Mon Mohan 
Roy’s guilt under section 420, Indian Penal 
Code, and Janakinath Pals abetment of 
the same wunder section 420/109. The 
learned Counsel for the Crown does not 
press the charge against Dinonath Pal. 

He is a very old man and has ceased to 
take any active part in the affairs of the 
firm. He appears to have suspected of 
nothing of what his son and servants had 
been doing and gave the authorities every 
assistance in his power.. 

We are, therefore, disposed to dismiss the 
appeal of Government in his case and con- 
firm his acquittal. As regards Mon Mohan 
Roy and Janaki Nath Pal we think the 
sentences originally passed by the Magis- 
trate under section 120B were quite appro- 
priate, especially as in Mon Mohan’s case 
there is another case of a similar nature in 
which we are delivering judgment after 
this. We, therefore, set aside the erder 
of acquittal passed by the learned Judge 
and convicting Mon Mohan Roy under sec- 
420, Indian Penal Code, sentence him to be 
rigorously imprisoned for one year. 


We convict Janaki Nath Pal under see- 
tion 420/109 and sentence him to be rigor- 
ously imprisoned for 9 months. 


As regards the charges under sections 161 
and 161/109 we do not think it necessary to 
come toany finding. The conduct of the two 


-ties to 


. 
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accused appears to be covered -by the general 
charge of cheating and the illegal grafification 
was the consideration for the fraud. In any 
case no separate sentence would be necessary. 
Criminal Appgat No. 5 or 1915. 

In this appeal the facts are precisely 
sifhilar to those in Appeal No. 4 except that 
the gomastha of Dinonath Pal, one Narayan 
Chandra Dutt, was the intermediary in this 
case and there was only one connt charged 
instead of three. 


The evidence as to Mon Mohan’s duties, 
handwriting and the note books and jama 
kharach are of the same nature as in the 
other case und we find on that evidence 
that Mon Mohan did make the false endorse- 
mefit upon Exhibit 6 dated 6th March 1913, 
that Narayan was in Calcutta purchasing 
molasses from Dinonath Pal on that date 
and that he entered in his note book and in 
the jama kharach Rs. 24 in all paid to Mon 
Mohan Roy on 3 challans of molasses of 
which only one is in issue in this case. 


The same objection was taken as to the 
admissibility of the note books, but whatever 
may be thought as to the impossibility of 
the witnesses remembering three months 
afterwards the unmarked passage said to 
have been admittsd on May 3rd in their 
presence by the accused Narayan and Janaki 
Nath Pal, who has already’ been dealt with 
there can be no difficulty in finding on the 
evidence of Babu Sadananda Paulit, a highly 
respectable officer of the Railway on Rs. 300 
a month, that Narayan took the book to 
Calcutta as he said he did and made entries 
in ib there and the jama kharach book kept 
in the regular course of business clearly 
shows the date 6th March and onwards 
during which Narayan was purchasing 
molasses and paying Mon Mohan Roy for 
something. 

Another curious coutention is pressed by the 
defence in this appeal, that it was Kalicharan 
who was deceived by the false entry and so 
made to enter on reduced freight and that 
as he suffered no wrongful loss no charge of 
‘cheating can lie, 

It is notat all clear, nor is it material 
that Kalicharan was deceived, but the inten- 
tion was by deceiving the Railway Authori- 
induee them to deliver goods to 
Dinonath at Kooshtea for a very much smaller 
frieght than they were entitled to. 
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The Railway Authorities were so deceived 
and did what they would not have done 
if they had known the truth. The other 
aeguments urged on either side are the same 
as we have already noticed and we do not 
think it necessary to comment any further 
on them, 

Finding in this case that Mon Mohan Rey 
made a false entry of weights on Exhibit 6 
with a view to deceive the Railway Company 
and to cause them wrongful loss and wrong- 
ful gain to the firm of Dinonath and that 
Narayan, the gomastah of that firm, abetted 
the act of cheating by joining a conspiracy 
to commit fraud in pursuance of which he paid 
money of his master’s firm to Mon Mohan, we 
set aside the order of acquittal in their 


. cases and convicting them respectively under 


section 420 and 420/109, Indian Penal Code, 
sentence Mon Mohan to be rigorously impri- 
soned for 6 months under section 420 and 
Narayan to be rigorously imprisoned for 6 
months under section 420, :09. ° 

We do not think it necessary to pass any 
orders under any other section, 

For the reasons given in Appeal No. 4 we 
uphold the acquittal of Dinonath Pal, 

The District Magistrate will take steps 
for the arrest and committal of the acensed 
Mon Mohan Roy, Janaki Nath Pal and 
Narayan Chandra Dutt to jail. 

Order of acquittal set aside. 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 84 or 1916, 
March 8, 1916. 

Present:—Mr. Justice Scott-Smith, , 
WASAWA SINGH AND orsers—Convicrs— 
APPELLANTS 

t VETSUS 
EMPEROR— Respondent. 

Penal Code (Act XLV of 1860), s. 401—Assuciating 
with gang of thieves, what constitutes, 

In order to sustain a conviction ona charge under 
Section 401, Indian Penal Oode, it must be proved 

(1) that there existed a gang of persons, 

(2) that those persons were associated for the 
purpose of committing theft or robbery, e 

(3) that theft or robbery was to he committed 
habitually, and 


(4) that the accused was a member of snch gang, 
[p. 1004, col. 2.] 
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The rule that once itis ostablished that a gang 
was formed for the purpose of habitually committing 
theft, all persons who thereafter join the gang in 
one or more cases of theft come under the purview of 
‘section 401, does not mean that any person who 
joins the members of such a gang in committing 
theft becomes ipso facto a member of that gang. 
It should be taken to mean that any person who, 
knowing of the existence óf such a gang joins that 
ging for the purpose of committing even one theft, 
is guilty under section 401, but an accused person 
may take part in a theft with one or more members 
of agang without himself becoming a member of that 
gang. [p. 1007, col. 1.) 

An association with the members ofa gang of thieves 
at fairs, weddings and liquor shops cannot be presumed 
against the accused as for the purpose of committing 
theft or robbery, nor should any inference unfavour- 
able to the accused he drawn from such association. 

[p. 1007, col. 1.] 

Beja v. Emperor, 26 Ind Cas. 625; 223 P. L, R. 1915; 
13 P. R. 1914 Cr. at p. 39; 16 Cr. L. J. 33, referred to. 


Appeal from the order of the Magistrate, 
lst class, exercising enhanced powers under 
section 30, Criminal Procedure Code, Sialkot, 
dated !S8th October 19.5, convicting the 
appellant. ° 

Mr. Badar-ud-Din Kureshi, for Wasawa 
Singh, Lala Dharm Das Suri, for Waryam 
Singh, and Mr. N. 0O. Mehra, for Rur Singh, 
Appellants. 

Mr. Jai Gopal Sethi, for the Respondent. 

JUDGMENT.—The following persons were 
challaned before the lower Court for being 
members of a gang of persons associated for 
the purpose of habitually committing cattle 
theft under section 401, Indian Penal 
Code: 

(1) Wasawa Singh, (2) Waryam Singh, 
son of Bhag Singh, (3) Waryam Singh, son 
of Hakim Singh, (4) Sundar Singh, (5) 
Kanahya, (6) Khera, (7) Rur Singh, (8) Vir 
Singh, (9) Sohan Singh, (10) Baga Singh and 
(11) Thakar Singh. 

Out of these Baga Singh and Thakar 
Singh are said to be absconding and War- 
yam Singh, son of Hakim Singh, and 
Sandar Singh have been discharged. The 
other seven persons have been convicted 
and sentenced to various terms of imprison- 
ment and Wasawa Singh has also been sen- 
tenced toa fneof Rs. 1,00). 

From the convictions seven separate appeals 
have been filed and all the appeals are dispos- 
ed of by thisjudgment.. Wasa wa Singh’ sappeal 
has beea argued by Mr. Kuresbi, Waryam 
Singh’s by Mr, Dharm Das Sari and Rur 
Singh’s by Mr. N. C. Mehra. Khera’s appeal 
was filed by an agent and those of Kanahya, 
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a e 
Vir Singh and Sohan Singh were sent up 
through the Jail Authorities. 

The principles governing a case of this 
sort have been fully discussed and set 
forth in the judgment in Criminal Appeal 
No. 578 of 1913, reported as Beja v. Empeyor 
(1). At page 39 of the Record the learned 
Judge has stated what things are nece#- 
sary to prove in 
viction on a charge 
These are:— 

{1) that there existed a gang of persons, 

(2) that those persons were associated for 
the purpose .cf committing theft or 
robbery, 

(3) that theft or robbery was to be com- 
mi:ted habitually, and 

(4) that the acased was a member of such 
gang. 

The remarks which follow on pages 39 
and 49“ have been set forth in the judg- 
ment now appealed against and itis not 
necessary for them to be repeated here. 
That judgment was followed by me in certain 
appeals in similar cases ofthe Karnal District. 
Ses judgments in Criminal Appeals Nos. 286 
and 409 of 1914. 

In the present case Khushal .Singh of 
Dhapai, who is said to have been the leading 
member of the gang, has been examined as an 
approver. He has given evidence as to 15 
specific cases of cattle theft, but case No. 
12 is the subject of a separate challan and has 
not been considered by the Magistrate in 
arriving at his conclusion. It has not. been 
referred to in argument before me. 
Wasawa Singh appellant is stated to have 
been concerned in more of these cases of 
cattle theft than the other accused and it 
will be convenient to take his case first. 

Case No. 1.—In this case two bullocks are 
said to have heen stolen about the end of 
May 1914. Khushal Singh approver impli- 


cated Baga Singh and Wasawa Singh as wellas ` 


himself. One of the stolen bullocks has been 
traced to Baga Singh and there is a good 
deal of evidence in regard to this. The other 
is said to have baen sold tə ons Badh Singh, 
who could not ba found at the tims of the 


trial. © As regards the bullock which Baga 
Singh is said to have taken, tha approver’s 
11) 25 Ind. Cas. 625; 253 P. L. R. Jabs 13 P. 


1914 Cr; 16 Cr. L. J. 88. 





“Pages of 18 P. R. 1914 Or.--Ẹd. 


order to sustain a cone 
under section 401. 
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statem@nt has been fully corroborated and we 
also have the evidence of Ghanda (P. W. No. 
24), who proves that Khushal Singh, Baga 
Singh and Wasawa Singh were together at 
his well on the day before the theft. Bur 
Singh (P. W. No. 114) has deposed that the 
same three men passed his well wherethey had 
food about the time of the theft and in their 

ossession were two bullocks answering the 
ec mk of those stolen. I consider 
that this case is sufficiently proved against 
Wasawa Singh. 

Case No.2.—Two  bullocks were stolen 
about the end of September 1914, Thakar, 
absconder, Khusbal Singh and Wasawa Singh 
are said to have committed this theft. There 
is ample evidence to show that one of the 
bullocks was sold by Wasawa Singh and 

' Thakar and that in regard to the 
other the same two men demanded bhunga 
after receipt of which the bullock was 
restored. 

Case No. 3,—Two bullocks were stolen 
about the end of October 1914, Wasawa 
Singh and Baga Singh are the principal 
persons implicated. Thecaseagainst Wasawa 
Singh depends upon the evidence of Khushal 
Singh corroborated by that of Labh Singh (P. 
W. No. 6) and Jamiat Singh (P. W. Ne. 42). 
The lower Court thought that these witnesses 
might give the evidence they did simply in 
order to save one Daya Singh, who was 
according to Khushal Singh one of the 
thieves. The Court, therefore, considered that 
the case was notso strong against Wasawa 
Singh and Baga Singhas Nos. l and 2 and I 
fim disposed to agree with this. 

Oase No. 4.—Three bullocks were stolen 
about the end of October 1914. Wasawa 
Singh, Baga Singh and Soban Singh are said 
to be implicated in this case. As against 
Wasawa Singh and Baga Singh there is the 
evidence of certain admissions made by them, 

. after which two of the stolen bullocks were 
recovered from the cattle pound and 
there is also evidence that one of the 
bullocks was sold to Suba witness by the 
same three men. I consider that this case 
is sufficiently proved against Wasawa Singh. 

Case No. 6.—Three bullocks were stolen 
about the 19th of November 1914. 
Khushal Singh says that he himself, 
Wasawa Singh; Baga Singh, Rur Singh 
and Khera committed the: theft. One of 
ther was sold to Fauja Singh (P. W. No. £0) 
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by Khushal Singh, Wasawa Singh and Khera. 
This one Fauja Singh subsequently exchang- 
ed with Hakam Shah (P. W.iNo. 49), who 
in his turn sold it to Sher Shah (P. W. 
No. 48). The third bullock was purchased 
by Danra (P. W. No. 53) from Khushal 
Singh and Wasawa Singh. Raja (P. W. 
No. 54) is a witness to the sale and 
Diwan Singh (P. W. No. 111) also corro- 
borates the approver’s statement. The 
case is, I consider, clearly proved against 
Wasawa Singh. 


Case No. 6.—This case is not proved against 
Wasawa Singh though the Magistrate con- 
siders it to have been. 


Case No. 7.— Four bullocks were stolen 
about the middle of January 1915. The 
only evidence against Wasawa Singh in 
this case is that he joined in demanding 
bhunga in regard to the stolen cattle. 
Dewan Chand (P. W. No. 14) gives evidence 


on the point. The case is not a very 
strong one against him, e 

Case No. S.—A roan horse was stolen 
about the middle of February 1915. Khu- 


shal Singh says that in addition to himself 
Wasawa Singh and Kanahya were the 
thieves; Phula Singh (P. W. No. 98) deposes 
to having purchased it from Khushal Singh 
and Wasawa Singh and his statement is 
corroborated by the evidence of Sundar Singh 
and Bhagwan Singh (P. W. Nos. 99 and 100). 
Devi Ditta (P. W. No. 9) and Jhanda (P. W. 
No. 12) say that they saw the three ac- 
cused mentioned above and Khushal Singh 
showing off the paces of the harse and the 
mares, the subjects of cases Nos. 9 and 10, 
I think that there can 
be no doubt that Wasawa Singh took part 
in this theft. 


Cases Nes. 9 and 10.—Two mares are said 
to have been separately stolen from different 
places about the middle of February 1915 
by Wasawa Singh, Waryam Singh and 
Kanahya. One of these was. admittedly 
found in the possession of Waryam Singh, 
who says that he bought it and kept it 
openly not knowing it to be stolen. The 
other mare was found with one Khairu 
(P. W. No. 166), who says that he bought 
it from Khushal Singh and Wasavta Singh. 
I think there is sufficient evidence to show 
that Wasawa Singh was in possession 
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of both these mares and sold one of them 
to Khairu. 

Case No. 14,—This case 1 am unable to 
regard as proved against Wasawa Singh. 


Case No. 15.—A mare was stolenia thé 
end of March 1912 and the thieves were 
said to be Wasawa Singh and Thakar ab- 
sconder. Bur Singh, Labh Singh and 
Hakim Singh (P. W. Nos. 114, 120 and 
121) prove that Bur Singh bought this 
mare from Thakar and Wasawa Singh. 
I see no reason to doubt their evidence and 
I hold that Wasawa Singh’s complicity is 
established. 


There are thus at least nine cases, of 
which one is rather weak, proved against 
Wasawa singh. Khushal Singh, the 
approver, was with Wasawa Singh in six 
of these and Baga Singh is said to have 
been with him in five of them, and in 
several cases it is stated that the stolen 
cattle were taken to Baga Singh’s havelz, 
which is in an isolated place, and were there 
disposed of. There is also a good deal of 
evidence to show that these three persons 
were constant companions and I have no 
doubt that they formed a gang of persons 
associated together for the purpose of 
habitually committing cattle theft. I, there- 
fore, consider that Wasawa Singh’s conviction 
is fully justified by the evidence. 


I come now to the case of Waryam 
Singh. He has never been convicted before 


this, nor has he been placed in security 
under section 110, Criminal Procedure 
Code. 


The only Gases which the Magistrate finds 
he was implicated in are Nos. 8, 9 and 10. 
Having regard to the first information 
reports the dates of the three thefts appear 
to bein Case No, S the 15th of February 
1915, in Case No. 9 the 18th of February 
1915 and in Case No. 10 the 14th of February 
1915. Krom the approver’s statement it 
would appear that the thefts in Cases Nos, 9 
and 10 took- place subsequently to that in 
Case No. 8 but the point is not very clear, 
nor do I consider it to be of much im- 
portance. As already stated, the stolen 
mare inone of thesé cases was found ad- 
_ mittedly in Waryam Singh’s possession. 

Besides this fact there is very little evidence 
against him in regard to the property stolen 
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in these three thefts. Tbe main evidence 
is that of Jhanda (P. W. No. 12) and 
Devi Ditta (P. W. No. 9), who says that 
Waryam Singh and others were showing 
off the paces of the roan horse and two mares 
outside the village of Kalewala. Jhanda 
admitted that Punjab Singh, uncle of 
Waryam Singh, had given evidence again&t 
him in two cases and it is possible that he, 
may have given evidence against him in the 
present case on account of enmity, Khushal 
Singh approver stated that while he and the 
others were taking the stolen animals along, 
they put up for a night with Khushal Singh 
and again for a night with Fateh Singh. 


The only other Khushal Singh witness 
who is called besides the approver is 
P. W. No. 67, and he says nothing abeut 


this. Fatteh Singh (P. W. No. $2) does 
not say anything about these people 
having passed a night with him. He says 
that Khushal Singh approver and two 
Sikhs came to him but he is unable to 
identify the Sikhs. Beyond the fact that 
Waryam Singh was admittedly in posses- 
sion of one of the stolen mares there is 
very little to connect him with any of the 
thefts in Cases Nos. 8, 9 and 10. He 
may have been in dishonest possession of 
the mare, but if hg was, a separate case ° 
could be brought against him in regard 
to it under section 411, Indian Penal 
Code. I do not think the evidence war- 
rants the conclusion that he was a member 
of the gang to which the approver and 
Wasawa Singh undoubtedly belonged. Hig 
conviction must, in my opinion, be set 
aside. 

I will now take up the case of Kanahya. 
He also is said to be implicated in Cases 
Nos, 8,9 and 10, but the evidence against 
him is even less than that against Waryam 
Singh. No stolen property was found in 
his possession and the only evideace - 
against him is that of Devi Ditta and 
Jhanda already referred to which, in my 
opinion, is quite insufficient to prove that he 
was a member of the gang. 

Khera, Vir Singh and Sohan- Singh ap- 
pellants are said to be implicated in only 
one case each. I have carefully examined 
the evidence in these cases. Case No. 5, ° 
that in which Khera is implicated, is 
sufficiently proved in my opinion. .S9 is 
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Case’ No. llin which Vir Singh is im- 
plicated. Case No. 4 in which Sohan 
Singh is said to be implicated ise not a 
very strong ove against him. In Beja v. 
Emperor (1) it was laid down that once 
it was established that a gang was formed 
for the purpose of Habitually committing 
theft, all persons who thereafter joined 
that gang in one or more cases of theft 
come within the purview of section 401. 
s Now this does not mean that any person 
who joins the members of such a gang 
in committing theft becomes ipso factu a 
member of that gang, I take it to mean 
that any person, who knowing of the ex- 
istence of such a gang joins that gang 
for the purpose of committing even one 
theff, is guilty under section 401. Khera, 
Vir Singh and Sohan Singh may, there- 
fore, each have taken part in one theft 
with.one or more members of a gang 
without themselves becoming members of 
that gang. I think it would be unsafe to 
bold on the evidence onthe record that 
any one of these three: men is proved 
to be a member of such a gang within 
the meaning of section 401, Indian Penal 
Code. 

There is no doubt that there is some 
evidence against them that they have been 
seen associating with Khushal Singh, 
Wasawa Singh and others at fairs, at’ a 
wedding and at liquor shops, but it is 
not proved that they so associated for the 
purpose of committing theft. Nor can any 
inference unfavourable to them be drawn 
from such association. ` 


I now come to the case of Rur Singh. 
It is said that there are two cases in 
which he was implicated, Nos. 5 and €. 
This is what the Magistrate says in sum- 
ming up the cases against each of the 
accused, but when we turn to that part of 
his judgment in which he discusses each 
case of theft particularly we find that in 
Case No. 5 he says as regards Rur Singh 
that the corroboration, ze, of the ap- 
prover’s statement, is wanting. In summing 
up Case No. 6 he says that the evidence 
against Baga Singh is quite sufficient but 
itis weak in regard to others. The evi- 
dence against Rur Singh in Case No. 6 
in addition to that of the approver is that 
of Khushal Singh, P. W, No. 67, who says 
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that he saw Bur Singh, Khushal Singh 
and two others driving two bullocks. His 
evidence, however, appears to contlict with 
that of the approver, who says that he by 
himself took away the bullocks. There is 
also the evidence of Chanda (P. W. Ne. 
24) at page 197 of the record, who says that 
he raw the stolen bullocks at Rup Singh’s well 
aud that Rup Singh himself was there. 
I agree with the lower Court that this 
is a weak case against Rur Singh but 
even if it be considered to be proved, 
it is not by itself sufficient to show 
that he belonged to a gang of cattle 
thieves. 

The result then is that I find the guilt 
of Wasawa Singh to be clearly established 
and that I dismiss his appeal. Against 
none of the other six persons is the case 
proved. J, therefore, accept the appeals 
of Waryam Singh, Kanahya, Khera,. Kur 
Singh, Vir Singh and Sohan Singh and 
setting aside their convictions and sentences 
acquit them and order that they ebe released 
from custody forthwith, 

The result of this case exemplifies the 
difficulty of proving an accused person 
guilty of an offence under section 401, 
Indian Penal Code. There may, for 
instance, be ample proof of the existence 
of a gang consisting of d, B and C, but 
if itis sought to show that D, Hand F 
are also members of the gang itis not 
enough to show that they took part, whe- 
ther singly or collectively, in one theft 
with one or more of 4, B and O. It must 
be clearly shown that they joined the gang 
knowing that it was one within the meaning 
of section 401, Indian Penal Code, 

Wasawa Singh’s appeal dismissed; 
Other appeals accepted, 
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KRISHNA LAL v. EMPEROR. 


ALLAHABAD HIGH COURT. 
CRIBIINAL Reviston No. 399 or 1916, 
July 25, 1916. 

Present: —Mr. Justice Lindsay. 
KRISHNA LAL-—APPLICANT 7 

versus 
EMPHROR—Opposite Party. 

Police Act (V of 1861), ss. 30, 31, 32—Licence to 
regulate resort of persons to public places, legality of — 
Order, if ultra vires—Licences, nature of. 

The Police have no authority to regulate by licence 
the resort of any persons or class of persons to any 
public place or thoroughfare, nor does section 31 of 
the Police Act, which assigns the duty of “keeping 
order” at places of public resort and of “proventing 
obstructions” on certain occasions in such places to 
the Police, authorize them to give any general order. 

The accused was convicted under section 32 of the 
Police Act of having contravened the ordor of the 
Superintendent of Police, Benares, that no one 
plying tho trade ofa jatrawal is to bo allowed to 
frequent the Moghal Sarai Railway Station, and the 
thoroughfares and other public places in Moghal 
Sarai, without having first obtained a pass or licence 

-from the Superintendent of Police or District 
Magistrate: h 5 

Held, setting aside the conviction, that the order 
of the Superintendent was ulfra vires, inasmuch 
as the only licences whieh could be lawfully issued 
by him were in connection with the conduct of 
assemblies and processions and the use of music on 
the occasion of festivals and ceremonies under 
section 80 of the Police Act. 

Criminal revision from an order of the 
District Magistrate of Benares, dated the 
29th of February 1916, 

Mr. J. Nehru, for the Applicant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—This is an application for 
revision on behalf of one Krishna Lal, who has 
been convicted of an offence under section 
32 of the Police Act (V of 1861). The con- 
viction has been upheld in appeal by the 
District Magistrate. The above-mentionsd 
section of the Police Act provides for the 
punishment of persons who oppose or disobey 
eorders issued under the three preceding sec- 
tions of the Act or who violate the conditions 
of any licence granted for the use of music 
or for the conduct of assemblies and proces- 
sions. , Ka 

The order which the accused is said in 
this instance to have disobeyed, purports to 
have been issued under section 31 of the Act 
and the principal matter to be considered 
here is whether this order is valid and one 
which could lawfully issue under section 
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A copy of the order is on the recosd.* It 
is in the form ‘of a printed proclamation 
issued oyer thename of the Superintendent 
of Police, Benares, and contains elaborate di- 
rections for the conduct of jatrawal whose 
business takes them to the Railway Station 
at Moghal Sarai for the purpose of escorting 
pilgrims to Benares., It is not necessary” 
to refer in detail to all the rules set out in 
this proclamation: it is sufficient to say that 
it is ordered that noone plying the trade 
of a jatrawal is to be allowed to frequent 4 
the Moghal Sarai Railway Station, and the 
thoroughfaresand other public places inMoghal 
Sarai, without having first obtained a pass or 
licence from the Superintendent of Police, or 
District Magistrate. 

The accused here, who describes himself as 
a Gangaputra, is said to have been acting ‘isa 
jatrawal in Moghal Sarai without having 
obtained a licence. 

A reference to thelanguage of section 32 
of the Act and of the three preceding sec- 
tions satisfies me that the Superintendent of 
Police had no authority under section 31 of 
the Police Act to issue any general order 
of this kind. Thecrderis ultra vires. The 
only licences which can lawfully be issued 
by a Superintendent of Police are those 
referred to in section 30 of the Act in con- 
nection with the conduct of assemblies and 
processions and,the use of music on the occa- 
sion of festivals and ceremonies. There is 
no authority to regulate by licence the resort 
of any persons or class of persons 
to any public place or thoroughfare, nor can if 
be argued that because the Police are, under 
section 31, assigned the duty of ‘keeping 
order” at places of public resort and of “pre- 
venting obstructions” on certain occasions in 
such places, they are authorised to give any 
general order of the kind now under con- 
sideration. I hold, therefore, that the accused 
was not liable to conviction under section 
32 of the Act: the order which he is found 
to have disobeyed was not a lawful order. 
I set aside the conviction and sentence and 
direct that the fine, if paid, be refunded. 

Conviction set aside. 
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ACCEPTANCH. , See BILL oF EXCHANGE. j 
ACCOUNTS, claim to enforce production, whether 


maintainable’ when suit for 
barred 





declaration time- 
646 
in preliminary decree, when adjusted anony: 


----e—., rendition of, whether can be asked in defence 
when claim barred 910 





trustees, maintainability of 


account, h m 
In a suit for accounts 


, suit for, of charitable trusts against none 
593 


, suit for—Costs of suit pending reference for 


where the defendant 


resisted plaintiffs’ claim for an account, costs were 
awarded to the plaintifis up to and including the 
hearing’ by the decree directing reference for an 
account. C Hyan, J. I. J. v, BENGAL STONE CO., kDa 
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W. N. 368 
—, suit for, re-opening of, when allowable 603 


or BANKRUPTCY—Notice to creditor ofin- . 


tention to suspend payment, what amounts to 942 


ACT 


amounts to 


> 
Q 
ra 
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or COURT, act of officer of Court, hen 
779: 


ACTS—GENEBAL. 


1859—XIII. See WORKMAN’S BREACH or Con-' 
TRACT ACT. 5 


1860—-XLV. See PENAL CODE. 


A861—V. See Porice Act. 
‘1863 — AK, See RELIGIOUS ENDOWMENTS Act. 


1§6S—I. See GENERAL CLAUSES ACT. 

1869—IV. See Divorce ÀCT. 

1870—VII. See Court Frexs ACT. 

1872-—I. See EVIDENCE ACT. 

1872—IX. See CONTRACT Act. 

1877--I. See Speciric RELIEF Act, 

1877—XV. See LIMITATION ACT. 

1878—I. See OPIUN Act. , i 

1878-——VII. See Forest Acr, 

1879-—X VILL. See LEGAL PRACTITIONERS Act: 

1881—V, See PROBATE- AND ADMINISTRATION 
Act, ` 

1881—XXVI, See Necotmpre INSTRUMENTS 

Act. 

1882—IF. See Trusts Act. 

1882—1V. ‘ See TRANSFER or PROPERTY Act. 

1882——V. See EASEMENTS ACT. 

1882—VI. See COMPANIES Act. 

1882—XTV. See Crvin PROCEDURE CODE. 
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ACT 


ACTS—GENERAL—concld. 


1887—IX. See PROVINCIAL SMALL Cause Courts 
Act, i 

18R9— IV, See MERCHANDISE MARKS ACT. 

1889—VII. See SUCCESSION CERTIFICATE Act. 

1890—VIII. See GUARDIANS AND WARDS Act. 

1890—IX. See RAILWAYS ACT. 

18983—IV. See PARTITION ACT, 

1894—I. See LAND ACQUISITION Act. 

1898—V. See CRIMINAL PROCEDURE CODE. 

1899— 11. - See STAMP Act. 1 

1899—IX. See ARBITRATION ACT. 

1907—III. See PROVINCIAL Insonvency Act. 

1908—V. See Crvin PROCEDURE Cope. 

1908— IK, See LIMITATION Act. 

1908—XVI. See REGISTRATION ÅST. 

1909—III. See Presipency Towns INSOLVENCY 
Act, = 

1911— 111. See CRIMINAL TRIBES Act. 

19183—VIII. See CRIMINAL Law AMENDMENT 
Act, 


ACTS—(LOCAL)—ASSAM, 
1901—VI. See Assam LABOUR AND EMIGRATION 
Act, bd 
ACTS—(LOCAL)—BENGAL. 


1884 —I111. See BENGAL MUNICIPAL Act. 
1885—I. See BENGAL FERRIES AGT. 


1885—IILI. See BENGAL LOCAL SELF-GOVERNMENT 


. Act, 
1885~—VIIT. See BENGAL Tenancy Act. 


ACTS—(LOCAL)—BURMA. 


1876—II. See Lower Burma LAND AND REVE- 
NUE ACT. 

1898—III. See BURMA MUNICIPAL Acr. 

19C0—VI. See LOWER BURMA Courts Act, 


ACTS—(LOCAL)—MADRAS. 


1882—V. See MADRAS Forest Act. 5 

1904— 111, See MADRAS City MUNICIRAL Act. 

1908 —I. See MADRAS Estates LAND ACT. 

1914—1. See Mapras HINDU BEQUESTS VALIDA- 
Mie Se neg TION ACT. : f 
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1016 INDIAN CASES. . {1918 
ACTS—(LOCAL)— PUNJAB, ADVERSE POSSESSION—coneld. a. 
ACT 1687—XVI. See PUNJAB Tenancy Act. 


1887—XVII. See PUNJAB LAND REVENUE Act. 

J900—XIIL, ‘See PUNJAB ALIENATION OF LAND 
; Act, 

1908—II. See PUNJAB Court or Warps Act. ° 

3904—I.. See PUNJAB Loans Limiration Act, 

1911—111. See PUNJAB MUNICIPAL ACT. 

1914—I. See PUNJAB Excise Act. 

1914— 111. See PUNJAB Courts Act. 


ACTS—(LOCAL)—U. P, 


1886—XXII. See OupH RENT Act. 

1599 IJI. See U. P. Court or Warps Act, 
1600—1. See U. P. MUNICIPALITIES Act. 
1901—JI._ See AGBA TENANCY Act. 
1901—JII. See U, P. LAND REVENUE Act, 


ORDINANCES, 


See STRAITS SETTLEMENT BANKRUPT- 
CY ORDINANCE. 
| See STRAITS SETTLEMENTS LIMITA- 
TION ORDINANCE, 5 
———— 1807 ~XXXI. See ŠTRAITS SETTLEMENTS CIVIL 
PROCEDURE CODE ORDINANCE, 


¢ REGULATION. 
REG. 180?-—-XXV. 


© 1882—..,. 
——— 1896—VI. 


$ 


See MADRAS REGULATION. 
ek STATUTES, = 


8 &9 Vic. C. 106. Sez REAL PROPERTY Act. 

24 & 25 Vic. C. 104. See CHARTER Acr. 
-5 &6 Geo, 5 C. 61, 
x 1915, | 


ADMINSTRATOR. See Witt. 

ADMIRALTY, court of—Collision between vessels~ 
Negligent navigation—Trial Judge, finding of, on 
questions of fact—Appellate Court, duty of. 

In collision cases, a Court of Appeal should be 
most chary of interfering with the decision of thé 
‘Trial Judge, who has seen the witnesses and had 
the opportunity of forming his estimate of them by 
their demeanour. Only in exceptional cases and 
for special reasons should a Court, which has not 
had this advantage, reverse the judgment of the 
Trial Judge on questions of fact. P C Rivers STEAM 
Navication Co., LTD. v. Harnor STEAMSHIP Co., LTD., 
.20 0. W. N. 1022; (1916) M. W. N. 446; 31 M, L. J. 
“159; 4. W. 176 . 193 


ADMISSION. See PLEADER AND CLIENT. 
ADOPTION. See Custom; HINDU Law; WIL. 
ADVANCEMENT, doctrine of—Law in India 569 


ADVERSE POSSESSION. See LIMITATION Act, 1608, 
Scu. I, ART. 187; SETTLEMENT DECREE, 
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É wan Co-owner’s possession, when adverse—Ouster. 
Wherceafter the dispossession of the owners of a 
land by an adverse claimant some-of them come 
into possession under a lease granted by the adverse 
possessor, their possession must be referred to the 
t 


am m, claim by, in increase of land by sea 





See GOVERNMENT OF INDIA Act, - 


title which they acquired under the lease and not to 
their title ùs co-owners of the property and con- 
sequently, it will be considered adverse to the 
other co-owners, so as to extinguish the title of the 
latter under the Limitation Law. © BISESWAR GAN- 
GOOLY v. BHAGABATI CHARAN BANERJEE, 340. L. J, ae 





—, failure to pay rent, whether conattaton A 
h . 
= — of one tenant against another tenant of same e 

landlord, when affects landlord 60 
—, plea of—Burden of proof~ Suit based on 
titlk—Entry in revenue map, value of, in proving 
title 432 
———~— by tenant against landlord ° ` 28 
— Vacant site—Possession follows title—Burden ` 

of proof. 

In the case of a vacant site possession follows title 
and it is for the party alleging to have acquired title 
to prove’ that he acquired ownership thereof by 
adverse possession. P Onain SUKH v. Gopi eer 
116 P, W. R. 1916; 134 P. L. R. 1916 120 


AGENCY —Recognition of tenant’ s status by landlord’ 8 
agent— Deposit ‘of rent in Court— Withdrawal by 
agent, effect of —Scope of authority—Burden of proof 
— Liability of tenant. 

When a question arises as to the authority of an 
agent to bind the landlord, it must be decided on the 
particular facts ag in every other case regarding the . 
scope of the authority of an agent to bind his pr inci- 
pal. 

The defendants who were transferees of a non-trans- 
ferable holding deposited certain rents which wero 
withdrawn by the landlord plaintiff's agent who was 
authorized to withdraw money deposited by tenants, 
and was regularly in the habit of withdrawing money 
from the Civil Gourt on behalf of the plaintiff: ° 

Held, that under the circumstances it was for the’. 
plaintiff to show that the withdrawal was outside the 
scope of the agent’s authority: 

Held, also, that the acceptance of rent by the agent 
from the defendants amounted to a recognition by 
plaintiff of the tenancy setup by the defendants 
inasmuch as the plaintiff was bound by the agent's 
withdrawal as he failed to show that in withdrawing 
the deposit the agent acted beyond the scope of his 
authority. PAT MOTIHARI Concern, LTD. v, Lacumr - 
Prosap Sau 81. 








AGRA TENANOY ACT (II or 1801), S. 4 279 
——— 8. 58 739 
—~ — S. 167 ~ 279 





— Ss. 177 (e), 195—Lyjectment, suit for -De- 
jendant pleading himself to be tenant of third person 
— Question of proprietary title - Appeal to District 
Judge, maintainability of—Jurisdiction, 

# Where in a suit for ejectment under section -58 ‘of 

the Agra Tenancy Act the defendant pleads that he is 

a tenant under a person other than the plaintiff and the 

Court decrees the claim, an appeal from the decision 

lies to the District Judge under section 177 (@) of the 





Act, A GANGA PRASAD o. HAR NARAIN, 14-A. DL. J. 
666; 38 A. 465 739 
—S. 180 279 
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— Ss. 181, 182—Appeal from order of remand— 
Practice, uniform, desirability of—Civil Procedures 
Code (Act V of 1908), O. XLT, r. 23 
Under the provisions of the Agra Tenancy Act no 

‘appeal lies from an order of remand passed bya 

District Judge under the provisions of Order XLI, 

rale 23, Civil Procedure Code. 

The desirability of the Courts of co-ordinate juris- 

“‘tiction following cognate decisions on matters of 

. practice pointed < out. A Hrra Lan, MAHARAJ SINGH 


- 105 
a —~ 5. 182 ; ` 105 


m — Ss. 182, 198 — Appeal, second, to District Judge 
~ Remand, order of —Appeal to High Court, main- 
tainability of. 

No appeal lies to the High Court from an order 
of remand passed by a District J ee in a second 
‘appeal to him under section 182 of the Agra 
Tenancy Act. A GULZARI LAT v. BATIP HUSAIN, 14 
Ą L. J. 84 38 A, 181 27 


= — 65, 193 27 
| mte 6), 105 “739 


eee S, 202—Determination of question of tenancy, 
' failure of--Civil Procedure Code (Act Y of 1908), 
0. XLI, r. 28—Remund. 


Where in a suit tho defendant meets the plaintiff's 
suit by a plea of the existence of a still subsisting 
tenancy, the position described by section 202 of the 
Agra Tenancy Act arises: and if thefirst Court over- 
looks this provision, the Appellate Court is justified 
in remanding the suit to'the first Court to be pro- 
ceeded with from the point at which that Court went 
wrong. A BHAWAN t. MADAN Monan Lat, 14 A. L. 
J, 734; 38 A. 533 4i 


AGRICULTURIST. See CivIL PROCEDURE Cops, 1908, 
s. 60 œ). E 


ALIEN ENEMY, ‘suit against, whether maintainable 
during continuance of war - 951 


. “ALIENATION. See Custom; HINDU Law. 


` m -— Religious office—Bungas attached to Golden 

Temple at Amritsar—-Manager, office of, nature of— 

Alienation of office, if valid. 

The bungas attached to the Golden Tempie at 
Amritsar are partly religious and partly charitable 
institutions, and the office of manager partakes of 
- the nature of a religious office which cannot be 
alienated for the manager’s personal gain. P MEHR 
SINGH v. SOCHET SINGH, 151 P. W. R. 1916, 629 


ANCESTRAL PROPERTY. See FROPERTY. 
APOSTACY. See HINDU Law. 


- APPEAL (CIVIL). See AGRrRA Tenancy Act, s. 177 (e); 
ARBITRATION; BEXGAL Tenancy Act, ss. 109A, 
15?; Crvim PROCEDURE ‘CODE, 1908, ss. 47, 92; LOWFER 
Burma Courts AcT, s. 27 (2); CRIMINAL Proce. 
DURE CODE, 8. 408. 





Afforestation proceedings—Decision of Dis- 
trict Court 902 





Disposal on ground not urged, if proper, 


Gennes INDEX, 


‘gives effect to it. 
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| APPEAL—(GIVI Caen 


A Judge of the lower Appellate Court is not 
justified in disposing of an appeal on a ground 
which was not urged for the defence and in respect 
of which the plaintif had no opportunity to give 
evidence. A ABDUR Razzsq v. PARTAB Sinen 638 
Failure to bring deceased appellant’s heirs 
on record.—Appellate Court, power of 743 
, judgment in, contents of 657 
New point—Practice, 

Ordinarily a new point which was not taken before 
a Single Judge of the High Court, will not be allowed 
to be taken ‘for the first time in an appeal under 
clause 10 of the Letters Patent. PAT DEBI CHaran 
Lar v. MEHDI Husain, 20 C. W, N. 1808 88 
, new question, whether can be raised for 
first time in -335 
by one co- defendant- - Common ground— 
Power of Court to pass decree in favour of all 
defendants 547 
whether lies against order delivering posses- 




















sion to decree-holder auction-purchaser 468 
m, against order granting review, whether lies 
15 





from order of Single Judge of High Court 

under section 46 of Provincial Insolvency Act, whe- 

ther lies 610 
Partition suit — Preliminary decree, appeal 

against, whether affected by failure to appeal against 

final decree subsequently passed. ° 

There is a right of appeal against the preliminary 


decree in a partition suit and the appellant is not 


barred of his right to secure an adjudication therein 
by his failure to appeal against | the final decree subse- 
quently passed. 

Per Sharfuddin, J.—A preliminäry decree in a 
partition suit has existence independent of the final 


- decree and the final decree is really dependent upor. 


and subordinate to the preliminary decree. A pre- 
liminary decree retains its force as such oven after 
the passing of the final decree. The finaf decreo does 
not extinguish the preliminary dearee but instead 
PAT WAHIDUNNISSA v. Dip 
Nararn Persuap, 20C. W.N. 1174; 1 P. L. J. 406 873 
right of, extent of, under provisions of 
Companies Act 

Waiver of objection to lower Court's finding 
at hearing, effect of 958 


. (CRIMINAL), in connected cases —~Cross- 
references to evidence and judgments in cases by 
Appellate Court—Irregularity 999 
, SECOND. See PUNJAB MUNICIPAL Act, s. 











189. 





, as to exercise of discretion, under s. 8 of 
Limitation Act, 1908, whether Lies. 
No second appeal lies as tothe exercise of dig. 
cretion by a lower Court under section 5 Of the 
Limitation Act. P Ara Ram v. BunHU Man, 43 P 


W. R. 1916; 83 P. R. 1916; 132 P. L. R. 1916 67 
to District Judge — Remand, order of— 

Appeal to High Court, ‘maintainability of —Asra 
Tenancy Act, s. 182 27 





Findings of fact unsupported by evidence, 
whether reversible in 655 


~~~» ——Inference as to status—Questich of law 544 
~~ —~-Misreading of evidence by lower Court 892 
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i Phether plaintifs father’s consent was bona 
fido, if question of fact—Conšent, whether sufficient 
cause of action—Demal of plaintiff's right in written 
statement, effect of. 

? On the death of one of three brothers holding an 

estate in equal shares, his widow succeeded to a life- 

interest in her husband’s share. A part of the estate 
having been acquired by Government, the widow's 
share of the parchase-money was paid te her with 
the consent of her brothers-in-luw. Their minor sons 
the sued for declarations that the widow was only 
entitled to use by way of maintenance the income of 
the sum which she received as compensation, and that 

¿after her death the plaintifs should be entitled to the 

capital and for an injunction restraining the defendant 

¿from using the capital during her lifetime. Both the 

-lower Courts having decreed the plaintiffs’ claim, the 

defendant preferred a -second appeal to the Chief 

‘Court: 

Held, (1) that the question whether the consent 
of the plaintiffs’ fathers was given buna fide was one 
of fact and could not be argued in second appeal; 

(2) that although the mere fact that their fathers 
consentéd to allow the widow to receive the com- 
pensation in cash, gave the plaintiffs no cause of action, 

iprovided that the welfare of the estate was not 

threatened, yet in view of the plaintiffs’ allegation 
that the defendant set herself up «as full owner and 
her reply that the piaintiffs had no right in the pro- 
perty, it could not be said that the plaintifs had no 
cause of action. P SARDAR BEGAM v. MUHAMMAD 
BHARIH, 63 P. R. 1916; 160 P. W. R. 1916 555 


` APPELLATE COURT, duties of. 


When an Appellate Court reverses a finding of 
fact, it ought to apply its mind to the consideration 
of the whole of the evidence in the case. M LAKMI- 
- PATHAYA v. RAMACHENDRA, 31 M. L. J. 311; (1916) 2 
M. W. N. 133; 20 M. L. T. 228 421 
, duty of —Trial Court, conclusions of fact by— 
Wrong application of law. 
A Conrt of Appeal must assume that a Judge 
-knows the law which he is called upon to administer 
and that he applies it to the facts of the case before 
thim; and if there is evidence to sustain the con- 
+ clusion of dact ab which he arrives, then his decision 
«is unimpeachable. In cases where a Judge states, and 
wrongly states, what the law is and applies wrong 
‘legal principles to the facts of the case so stated by. 
him, ‘then in such cases the Appellate Court -will 
intervene and correct the erroneous principles of law. 
- which the Judge hag applied and remand the case for 
a we-hearing with a correct exposition of the law. 
PAT Ram CHARAN MAHATO v, HARIHAR MAATO 
—, powers of, to alter finding—Omission to 
frame charge, on whiclr altered finding to be given, 
effect of—Revision, whether ground for 16 


n 








"=m, powers of, to interfere with appointment 
of Receiver 939 





—, remand by, of case for re-triol with direc- 
`» tion to record additional evidence and give decision 
- after consideration of original and fresh-evidenca 
; ~~Dlegality—-Prejudice to accused—High Court — 

Revision 508 
‘APPROVER, [See URIMINAL PROCEDURĘ OODE, 8. 337, 
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ARBITRATION—Award—Decree in accordance with 
award- Appeal— Revigion—Material irregularity. 
No appeal lies from a decree passed in accordance 

with an award of arbitrators, except in so far as 

the decree is in excess of or not in accordance with 
the award. 

It is discretionary with a Court to grant or refuse 
time for producing evidence in support of objections 
to an award, and where it has acted with due care 
and attention the High Court will not interfere in 
revision. PAT KHARAGNATH MISRA 2. NAKCHEDDI, 
JHA g 


-CASES. 


—-——Award, how far bars subsequent snit for 
` same reliefs 710 
Award, modification of—- Substantial alterations 

—Jurisdiction—Revision 
In modifying an award a Court has no power to 
go beyond the provisions of paragraph 12, Schedule 

IT, of the Code of Civil Procedure and it acts without 
jurisdiction if it makes substantial modifications 
because it takes a different view from that held by 

the arbitrator as to what is just and fair in this or 

that set of circumstances. . 

Material irregularity on the part of a Court in 
dealing with objections to an award is a ground for. 
revision. though it is no ground forrevision that the 
arbitrator himself has been guilty of some miscon- 
ducs and that the Court has wrongly adjudicated 
upon the objection raised regarding that misconduct. 

A Courts refusal to call the arbitrator to 
answer questions which the petitioner wished to put 

to him regarding his conduct of the proceedings is a 

ground for revision, P Parma Dat v Birsu, 78 P. 

R. 3916; 124 P. W. R. 1916 887 


Award— Civil Procedure Code (Act V of 1908) 
Sch. II, cls. 10, 14 (b)—Remission of award, ground 
for—Eapression capable of many  interpretations— 
“Indefinite or incapable of execution.” : 
The fact that a particular expression used inan 

award is capable of more than one interpretation, 

does not show that it is indefinite; much less that it 
is so indefinite as to be incapable of execytion. The 
expression in such acase has to be interpreted in 
execution proceedings consequent „on the decree 
following the award. O RaGuuras BAHAnUR SINGH 
v. BAJESHWAR Batt, 3 O. L. <, 259 761 


—— —, private—Award, filing of, order of ~Appeal, 
maintainability of —Expression of opinion, effect of 
—Questions not referred, decision of— Withdrawal 
of question—Private agreement on referred ques- 
tion—Failure to decide question, effect of 833 


—--—~, reference to— Absence of some of the arbi- 
trators during enquiry—Award, signing of, by 
absentees after submission to Court—IJllegality — 
Decree in terms of illegal award—Appeal 358 


—— —, reference to, in pursuance of compromise, 
whether amounts to sanction of comptomise— 
Application for leave withdrawn 675 


ARBITRATION ACT (IX .or 1895), Ss. 4, 5, 19— 
“Submission”, meaning of—Reference, one of parties 
to, filing suit regarding same subject-matter —Stay 
of proceedings under 3. 19 ~Civil Procedure Code 
(Act V of 1903), s. 151—Court, inherent power of, to 
stay proceedings ~Procedure, where valid reference 
subsists between parties. 

The definition of “submission” in section 4 of 6 
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‘Arbitration Act covers both what is ordinarily termed 
an arbitration clause, aud also what is*commonly 
‘called a reference. : 

Where one of the parties to a reference files a 
suit in respect of the same subject-matter, the proceed- 
ing in the suit cannot be stayed under section 19 of 
the Arbitration Act, but the Court has inherent power 
togstay such proceedings if it be necessary to do so 
for the ends of justice. The Conrt should oither 
adjourn the trial of the suit until an award has been 
“published, or insist on the plaintiff obtaining leave of 

the Court to revoke the reference. 


The authority delegated to an arbitrator cannot 

-be revoked except by leave of the Court, and so 

long as it is not revoked he has power to make an 

‘award, and there would be no impropriety of 

conduct on his’ part in proceeding with the reference 

after suit filed, unless he has notice that there has 

- “been an application for leave to revoke the authority 

conferred on him to some Court competent to grant 
-such“leave. 


Even where it appears desirable to have the matter 
tried in Conrt, the proper course would be not to 
ignor the arbitration and proceed for-hwith with 
-the suit, but to direct the defendant to take neces- 
gary steps to revoke his submission. S DHANPATMAL- 
DIWANCHAND v. KISHINLAL-ÍNDRAJ, 10 S. L. B.1 586 


.- wor Ss. 5, 19 n 536 


ASSAM LABOUR AND EMIGRATION ACT (VI oF 
1901), 5. 187—Reeruiting coolie without license, 
whether an offence. 

A Criminal Court must in every case before it 
convicts and, as a general rule, before it goes into 
-the evidence, clear the ground and decide and 
define the offence which it is songht to establish 
„against the accused. 


` If an acoused is running a recruiting concern for 
his own benefit, either under the guise of a licensed 
person or independently, without having secured 
the necessary protection .of a license, he ought to 
be proseonted and if convicted, punished according 
to law but if all that the accused is doing is, for 
some remuneration, giving genuine assistance to 
a person authorised to carry on a depdt and to 
“ recruit, he is not guilty of an offence under the Act. 
A QASIM ALI v. EMPEROR, 17 Cr. L. J. 407 907 


ATTACHMENT. See ORININAL Procepure Cops, 
8, 145; EXECUTION. set 


~———— by prohibitory order, whether amounts to 
injunction within the meaning of Article 42, 
Limitation Act, 1908 9 


` - AUCTION-PURCHASER, subsequent, suit by, against 
prior auction-purchaser 753 
AWARD. See ARBITRATION. 

BAIRAGER MAHANT. See HINDU Law. 

BANDHU. See HINDU Law. 

“BANKRUPT, discharge of, in Singapore, effect of — 
Liability of bankrupt’s properties in British India 
for his debts in Singapore - ‘Jointly bound’, mean- 
ing of—Son, whether ‘jointly bound’ with father—- 
Liability of son of bankrupt 916 


GENERAL INDEX. 2 


_ 1013 


BENAMIDAR—Real owner permitting another to 
hold himself out as owner of estate —Mortgage hy 
latter—Doctrine of bona fide purchaser for value, 
applicability of —Notice, direct or constructive— 
Burden of proof 893 


BENAMI TRANSACTION—Purchaser taking convey- 
ance in name of another— Presumption — Burden of 
proof—Burmes? Law—Children, whether have vested 
interest during lifetime of either parent. 

When a person purchasing property takes the 
conveyance in the name of a relation, the pre- 
sumption is that the purchase is benami and the 
burden lies on the person to whom the conveyance 
thas been made of proving that he is entitled to 
and beneficially interested in the property. 

In Burma children have no vested interest in 
parental property during the lifetime of either parent, 
and the fact that a child can claim under certain 
circumstances does not preventa surviving parent 
from disposing of the whole of the property or give 
the child any interest until such claim is made. 

Where, therefore, a house in occupation of the 
jadgment-dehtor being attached in execution of the 
decree, his minor son applied for removal of the 
attachment on the grownd that the house belonged 
to him, and it appeared that the son lived only 
occasionally with his father in the house which was 
_bought with the father’s money and that the father 
raised money on it: 4 ` 

Held, that the purchase in the name of the son 
‘was a benami transaction entered into by the judg- 
ment-debtor with a view to committing a fraud upon 
his creditors and that, therefore, the attachment could 
not be removed. UB Noa Tin Gyr v. Nea Twe 
Aone, 9 Bur. L. T. 35 12 


BENGAL FERRIES ACT (IB. O. or 1885) 782 


BENGAL LOCAL SELF-GOVERNMENT ACT (IIT 
~ B.C. or 1885), S. 188 (d , Re. $8, 98, 102, 108 305 


-BENGAL MUNICIPAL ACT (III B. C. oF 1884), 
S. 155—“ Within a distance of two miles above or 
telow the ferry”, meaning of— Bengal Ferries Act (I 
B. 0. of 1885)—‘Ferry’ ‘right of ferry’, Jemy boat,’ 
meaning of — Municipal right of ferry, invasion of -— 
Statutes, construction of words iw sections of. 

The words “within a distance of twd miles above 
or below the ferry” in section 155 of the Bengal 
Municipal Act mean “within a distance of two miles 
above or below the ferry along the banks of the 
river or stream,” and not ‘within a radius of two 
miles of the Municipal ferry.’ 


Section 155 of the Bengal Municipal Act cannot : 


be construed in the light of the provisions of the 
Bengal Ferries Act, I of 1885, inasmuch as 
section 40f the Act lays down that the provisions of 
the Public Ferries Act shall not apply to a Municipal 
ferry under the provisions of the Bengal Municipal 
Act. 

‘Ihe words used in defining the limits of a public 
ferry under Act I of 1866 aud the limits of a 
Municipal ferry under Act III of 1884 are not used 
in the same sense as those in section 16 of Act I 
of 1885. 

Per Ñ. R. Chatterjea, J—When the words uged in a 
section of an Act are plain, and construed in their 
ordinary sense mean one thing, the Court cannot 
construe the section in a different way merely 
‘because the construction of the words in their 
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“BENGAL MUNICIPAL ACT—concld. _ 


‘ordinary sense may, in some cases, lead to results 
‘Which might seem anomalous. 


The banks referred to in tho last clause of section 
"155 of Act IIL of 1886 are banks of the same rire, 
and the clauso applies only to ‘eases where one of 
‘the two banks of the same river is within and the 
other without the limits of the Municipality. 


. “Per Richardson, J.—The word ferry in the 
expression “Municipal ferry’ must denoto a place 
where passengers are conveyed by boat from one 


-side of the river to the other; and the “right of 


ferry” is the right soto carry passengers at such a 
' place. 


‘A “ferry boat” must mean any boat used for the 
urposo’ of carrying passengers across tho river, 
'vhether at that place or at some other place. 
Ib ig not an invasion of a Munisipal right of ferry 
„created by the Bengal Municipal Act for an 
unlicensed ferry boat to pick up passengers at some 
place outside the prescribed area of two miles above 
or below the ferry and without touching at the, 
nearer bank to take them across the river to a point 
onthe farther bank within that area orto do the 
“converse. © KASIM ALI v. CHAIRMAN OF MUNICIPAL 
‘COMMISSIONERS, CHITTAGONG 782 
BENGAL TENANCY ACT (VIII B. O. oF 1885), 
S. 20 (7)—Occupancy rights—Lease as thekadar, 
whether confers such rights—Raiyat, meaning of. 


A raiyat within the meaning of the Bengal . 


Tenancy Act is' a -person who acquires land for the 
“purpose of cultivating it. 4 
Possession under a lease asa thekadar and not as 
a cultivating tenant does not confer occupancy rights 
:under the Act. PAT Sronewice v. SHEO RACHHAYA 
“SINGH | 
| = mee SS, 29, 179—- Landlord and tenant-——Enhance- 
ment of rent~—Mukarrari patta—Notice by tenant to 
landlord to perform certain acts in terms of patta— 
Ratification ~Undue influence 
By a kabuliyat a tenant agreed to.pay an enhanced 
rale of rent and in consideration thereof the landlord 
passed a mfkarrari interest in his land within the 
meaning of section 179 of the Bengal Tenancy Act, 
Subsequent to the execution of the kabuliyat the 
tenant served a notice upon the landlord to sink a 
pakka well in accordance with the terms of the 
kabuliyat: 


` Held, that section 29 of the Bengal Tenanoy Act did 
.not apply to the case, inasmuch as the kabuliyat created 
„x permanent mukurrart interest within the meaning 
of section 179 of the Act. 
Held, also, that the notice amounted to a ratification 
of the kabuliyat and it was not subsequently open to 
_the tenant to plead that the kabuliyat was executed 
under undue influence. PAT Gur SAHAI MAHTO v. 
Kesuwar Sanu, 1 P. L. J. 76 437 


ree —— S. 30—"“Held at a money-rent,” meaning of. 
Section 30 of the Bengal Tenancy Act refers to a, 
tenangy where the, rentis solely payable in money, 
and it.does not apply to a tenancy of which rent is 
paid partly in cash and partly in kind. 
The Bengal Tenancy Act is an Act which was 
-passed in the interests of tenants and under it 
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rents are payable sometimes in money, sometimes 
in kind “and sometimes partly in money and 
partly in kind, C PRIYANATH PAL v. TARINI CHARAN 
Roy, 24 C. L. J. 378 618 


— Ss. 30, 105, 109A— Enhancement of rent, basis 
of assessment of—Appeal-~Batwara papers, whether 
evidence aguinst tenants, 

A decision, so far as it determines the amownt 
of enhancement, is “a decision settling the rentg’, 
within thé meaning of section 109A ‘of the Beng@l 
Tenancy Act, and, therefore, no appeal lies against it. 

Ina suit for enhancement of rent Batwara papers & 
are not evidence against the tenants. ki 

In settling the rate ofenhancemêné under section 
30 (b) of the Act, tho Court must have regard to the 
nature of the land on which rent is to be assessed, If 
it is up-land the prices of the up-land staple crop must 
be considered, while if it is low land the prices of 
the Idw-land staple crop must be considered. PAT 
SAJIWAN Manto v, GULAB CHAND Lar, 1 P. L. J. 409 

i * 678 


— Ss. 50, 115, application of — Suit for declara- 
~tion that-Record of Rights is incorrect—Pixed-rate 
tenant — Evidence of long payment anterior * to pre- 
paration of Record of Rights, admissibility of —Pre- 
sumption. í : 
A suit for a more declaration that the Record of 
Rights is incorrect is not one governed by the Bengal 
Tenancy Act. But even in a suit not governed by the’ 
Act, the fact of long payment of rent ah an 
unchanged rate is evidence as showitig that the 
holding is a fixed rate holding. = 
The evidence of payment, anterior to the publica- 
tion of the Record of Rights, is admissible. PAT. 
Piatut Cuanp Lat v. MOHAMED Tamm, 1 PLL. J. 











67 427 
8. 71 (4) 491 
—— §.85(1) 754 





5. 103— Record of Rights, value of—Presump- 

tion, 3 
A Record of Rights should be presumed tobe accurate 
until it is proved to be incorrect. f . 

A Record of Rightsis evidence not only between 
landlord and tenant, but in all cases where the 
subject-matter with which it deals is in dispute, 
PAT MUHAMMAD FARID 4. Hakim’ SHAH ABDUL 
WABHAB 424 


S. 105 678 


Ss. 105, 105A, 109, 111A—~Applicability and 
scope of ss. 109 and 11‘ A—Assessment of fair rent 
under s. LO5—Subsequent declaratory suit by tenant, 
when barred—Res jadicata, constructive. 

The proviso to section 111A of the Bengal Tenancy- ' 
Act applies only to a caso where the Record of Rights 
was framed in pursuance of an order made under 
section 101, sub-section (2), clause (d), that is, to 
a case where a settlement of land revenue is being 
oris about to be made, but not to a case where the 
Record of Rights was prepared at the instance of the 
landlord under section 1U1, sub-section (2), clause (4), 


After the assessment of fair rent under section 105, 
Bengal Tenancy Act, a subsequent suit by the tenants 








„fora declaration that the proceedings under Chapter X,, 


' 
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of the Bengal Tenancy Act were vitiated by fraud, 
and that they are maurusi mokarart raéyats and 
not tenure-holders and that the lands held by them 
constitute not one tenure but distinct raiyati holdings, 
is not barred by the operation of section 109, but 
in respect of the plaintiffs’ prayer fora declaration 
that the landlord is not entitled to realise the rent 
assessed under section 105, the suit is barred by 
section 109, 

e The introduction of section 105A into the Bengal 
Tenancy Act has not altered the law that to attract 
the operation of section 109 it is esseutial to estab- 
lish that the Givil Court has for its subject a matter 
which has already formed the subject of an applica- 
tion under section 105. 

The jurisdiction of a Civil Cours is not con- 
structively excluded by the operation of section 109 
in regard to a point which, though it might and should 
have been-raised in a proceeding uuder section 105 
read with section 105A, has neither been raised nor 
decidgd in the proceeding under that section. C 
Nawas BAHADUR OF MORSHIDABAD V. AHMAD HUSSAIN 


695 
—— “8, 109 695 
——" §. 109A 678 


w——— Ñs. 111, LILB— Suit instituted within pro- 
hibited period, how to be dealt with——Dismissal of suit 
—Rejection or return of plaint—Civil Procedure 
Code (Act V of 1908), O. VIL, +7. 10, 11, 

A suit involving issues mentioned in clauses (b) 
and (e) of section ILIB of the Bengal Tenancy Act 
instituted, in contravention of the provisions of that 
section, within the period of three months following 
the date of the certificate of final publication of a 
Record of Rights, ought not to be dismissed but may 
be treated, subject always to any question arising 
under:section 109, as though the plaint had been 
received and the suit instituted on the day following 
the expiration of such period. 

But the plaint in such a suit should be at once 
returned or rejected under Orcer VII, rule 10 or 11, 
Civil Procedure Code. 

Per Richardson, J—~Sections 111 and 111B of the 
Bengal Tenancy Act prohibit for the periods therein 
stated the entertainment by, or the institution in, the 
Civil Courts of suits of certain classes. But the 
jurisdiction of the Civil Courts in regard to such 
snits is not necessarily taken away for good and all. 
The Civil Courts are finally deprived of jurisdiction 
only in the case of suits concerning matters which 
have come before a Revenue Officer for decision 
under sections 105 to 108. 

The provisions of sections 111 ‘and 111B have the 
~ effect that in respect of certain suits the Civil Courts 
are closed to the plaintiff for the period specified in, 
the sections, But the filing of a plaint. within a 
prohibited period shall not entail the dismissal of the 
suit. © Prawn KRISHNA Saua v. Kripa Nath 76 


S. UA 695 


S. 111A—Suit for declaration—Limitation, 

In a Record of Rights finally published in 1905, 
the plaintif was shown, as defendant’s tenant liable to 
pay rent to him. In 1908 the landlord obtained an 
ex parte decree for arrears of reut which the plaintiff 
paid off. In 1912 the landlord again brought a suit 
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for rent, which the plaintiff contested but his con- 
tention failed. On 7th of October 1912 the plaintiff 
brought a suit for a declaration that he was a 
lakheraj raiyat and that he was not liable to pay rent: 

*Held, that the suit wasin offect to correct the 
Record of Rights and as such was barred by limitation, 
having been filed after more than 6 years from the 
date of the final publication of the Record of Rights 
when the cause of action arose. PAT AMIRUDDIN v, 


BAIDUR RAHMAN, L P. L. J. 13 423 
—— 5S. 111B 76 
——— §, 115 4 427 





— S. 147A—Compromise in contravention of 
the section—-Illegality. 

A compromise decree passed in contravention of 
the provisions of section 147A of the Bengal 
Tenancy Actis a nullity. PAT CHAND Gorarn 4, 
Kuus LAL MAHTON 445 


— S. 153—Decree passed without jurisdiction, if 
appealable. 

In a suit for rent, the amount claimed not 
exceeding Rs. 502, a question relating to title to the 
land in suit as between the parties having con- 
flicting claims thereto was raised before the 
Muusif (empowered by the Local Government to 
exercise final jurisdiction under sectiog 153, Bengal 
Tenancy Act) but was not decided by him, and in 
. appeal from his decision, the Appellate Court decid- 
ed that qnestion, althoagh it was contended before 
it that the appeal was incompetent: i 

Held, that no appeal lay from the decision of the 
Munsif but an appeal lay to the High Court, from 
the decision of the first Appellate Court as that 
Court had decided a question of title between the 
parties. 





Per Mookerjee, J—A decree made without juris-, 
diction possesses nonetheless the qualities of a 
decree as between the parties thereto and if there 
is a statutory appeal from decrees made in svits of 
that character, the decree does not become un- 
assailable because it has been made without juris. 
diction. 


Where jurisdiction is usurped by °a Court in 
passing an order against whichan appeal would lie 
if it had been passed with jurisdiction, an appeal 
against the order cannot be defeated on the ground 
that the order was made without jurisdiction. © GAN- 
GADHAR KARMAKAR v. SHEKNARBASINI Dasys, 200, 
W. N. 967; 24 O. L, J. 235 348, 


— S. INI —Unregisteren_ co-sharer in occupancy 

holding, if entitled to benefit of 8. 171. 

An unregistered co-sharer in an occupancy holding 
cannot obtain the benefit of section 171, Bengal 
Tenancy Act, against the registered holder of 
which the decree for rent was obtained, by reason 
of his paying into Court the amount requisite to 





prevent the sale of the holding in execution of a 
decree. © HARISH UHANDRA Bose v, Ram GOBIND 
Nanpy 584 





— S. 174— Application to set aside salg—Juris» 
diction—Officers of Court, whether bound to give ins 
formation to parties—Wrong information suz plied, 
effect of—åct of officer of Court, when act of Court 
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Deposit of decretal amount, etc., period within which 
to be tnade—Civil Procedure Code (Act F of 1908), 
“O0, XXI, r. 89. KN ae 
- A Coùrt has no jurisdiction to entertain an appli- 
cation to set aside a sale under section 174 of th8 
Bengal Tenancy Act until it is satisfied that the 
statutory “conditions provided by the section have 
beeii fulfilled. ode s 
dhe ‘High Court has jurisdiction toset aside an 
ordér made under section 
iction. 
T y is cast upon the officers of a Court to give 
any iufurmation to the parties for the purpdses of 
séction 174. f 
. No relief can be giyen toa party who has been 
misled by wrong information supplied by an officer of 
a Court, Rélief can only be granted in cases where a 
party has been misled by an “act-of the Court”, that is 
an’act of a prescribed officer acting in accordance 
with the prescribed rules of the Court. h 
A. deposit of the decretal amount together with the 
statutory 5 per cent. on the purchase-money, under 
section 174; in order to be valid and to give the Court 
jurisdiction must be made within #0 days of the 
sale, and not later. PAT Sarzoo Prasap'v, Nanoo 
Rar, 1 P. L. J. 469 779 


== §, 199 437 
——— Son. II, ART. 3—Dispossession by person 


holding dual capacity of landlord and auction-pur- 


chaser of holding—Limitation. 

Tlie dispossession of a tenant by a person who 
holdsthe dual capacity of the landiord and also of 
the auction-purchaser of the holding when he dis. 
possesses, comes within Article 3 of Schedule III of 
the Bengal Tenancy Act. 


The dispossession referred to in Article 3 of 


Sch#dule ILI need not bs a dispossession by the land- 
lord as such. © Fant "BHUSAN Sankar W, PULIN 
CHANDRA MANDAL 838 


== Scu. III, Arr. 8—Limitation, special, appli- 
cability of —~Dispossession, necessity of. : 
In applying the law of limitation prescribed by 
Article 3, Schedule 111, of the Bengal Tenancy Act 
. the pirpose and scope of the Act must not be lost 
sight of. on i , 
To deprive a tenant of his right of suit as being 
batted by the special limitation of Article 3 of 
Séliedule ILL of the Act, there must be a plain dis- 
possession within the meaning of the Article. C 
e KRISHNA CHANDRA BAGDI v. SATISH CHANDRA BANER- 
sen, 20 C. W. N. 872 : 365 


BILL or EXCHANGE —Acceptance—Set-off, right 
to, by acceptor on due date as against payee— 
Tenderof balance after due date -Discharge of 
‘drawer after tender—Notico of dishonour-- 
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‘Drawer, nature of, liability of 
BONA FIDE purchaser for value, doctrine of— 
Notice, direct or constructive—Burden of 
“proof | > 893 
BUDDHIST LAW, BURMESE, applicability of, to 
Rajbansis—Custom. ; h 
. Burmese Buddhist Law is mot applicable -to 
Rajbansis, even if théy .are Buddhists. The law 
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e 
applicable to them is the customary law prevailing» 
among them in their habitat. L B FoESON v. ADI: 
Cuanpro Borwa, 8 L. B. R, 301 431.: 
—— INHERITANCE—Partition on remarriage of 
mother—Shares of children by first marriage and. 
second husband inunpartitioned property—Court-fees, 

Under Burmese Buddhist*Law when children parti- - 
tion with their mother upon her re-marriage they 
have no further right in the share taken by her, ` 
Her second husband becomes the heir to theig 
exclusion. Of the property that is left unpartitioned 
the children of the first marriage take. three-fourths, : 
and the second husband takes one-fourth. -. . 4 

The plaint must be stamped according to the- 
plaintifs valuation of his share ‘which he seeks, 
tc recover. L B Maung Suwe Bon v. waune Pu, 
9 Bor. L. T. 97 = e 731 
——_—— PARTITION between children of two marriages 

and step-mother—Mode of dimsivun, 

Division, whether between children of two: 
marriages, or between children of the first margiage 
and their step-mother, is always per stirpés, nob per. 
capita, Children are not entitled to a share ducing 
the lifetime of their mother, but only succeed as- res 
presenting their mother. LB Mi Curr Lu Ma v. 
Wi Win Ma U - ; 423 
BURDEN or PROOF~See ADVERSE POSSESSION; 

Benami TRANSACTION; FRAUD; Linrtation.Act, 1903, 

Scun. I, Art. 142; MORTGAGE, 

BURMA MUNICIPAL ACT (III or 1898), 5.142 (r), 
bye-law under—‘Keep', meaning of. 


- The word ‘keep’ in the bye-law made by the Rangoon, 


Municipal Committee under section 142 {r) of the. 
Burma Municipal Act means the keeping for some‘ 
lengthened time. ` 

Where, therefore, the accused took a goat to a 
Hindu temple to be sacrificed and tied it upin the 
temple awaiting the sacrifice ceremony for about two 
hours and was thereupon convicted for breach of the 
bye-law: 

Held, that the conviction was bad and should be 
set- aside. LB BOYHENJ CHANDRA v. RANGOON 
MuUNIGIPALITY, 8 L. B. R, 828; 17 Cr, L. J. 3842 518 | 
BURMESE LAW. ‘See Benami TRANSACTION. ae 
CALCUTTA HIGH COURT RULES, APPELLATE 

SIDE, On. XI, R. 4, applicability of ~ Deputy Regis» 

trar’s certificate on a review application. 

Rule 4 in Chapter XI of the Calcutta-High Court 
Rules, Appellate Side, is intended to apply to a 
case where the Deputy Registrar gives a certificate 
thaé all the proceedings on an application for review 
of judgment are in order, and not toa-case where 
the certificate of the Deputy Registrar is to ‘the 
effect that the proceedings are notin order. Until 
the Deputy Registrar certifies that the review 
proceedings are in order, no application for review 
of judgment can be moved in Court. C GANGADHAR 
KARMAKAR ©. SHEKHARBASINI Dasya, 20 C. W. N. 967; 


240. L. J. 235 348 
CAVEAT EMPTOR, doctrine of, extent of 92 
CERTIFICATE, grant of, on point of custom—Evi- 

dence, conflicting 884 





of value by High Court for appeal to Privy 
Council, whether conclusive as Lo value when based 
on wrong principle 939 
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CHARGE accurate st atement of. , hecossity of | 971 
, framing of—Revision by High Court 826 
CHARITY. See MUHANMADAN Law. 

e 
CHARTER AOT (24 & 25 Vic. C 104), s. 15. 821 


CHIEF JUSTICE, power of, to hear application for 
review of judgment pronounced by other Judges. P 
The ‘Chief Justice can only, hear an application 

for review if it is impossible for the Court which 

pass@d the judgment to hear it, or ‘at all events, 
if there is not one of the Judges who decided 
thé appeal available for the purpose. C GancaDHAR 

KARMAKAR v. SHEKHAR Basini Dasya, 20 O. W. N. 967; 

240. L. J. 235, ais 348 


‘CHOTA NAGPUR ESTATE—Primogeniture and im- 
` partibility, ewistehce of. 

In the estate of Maharaja of Chota Nagpur and in 
his family the custém of impartibility and primo- 
genituro exists. PAT ‘Ram OHARAN MAHATO v. 
HARIHAR MAHATO 392 
CIVIL PROCEDURE CODE (ACT XIV ov 1882), 
~ Ss. £8, 108, 8li—~Res judicata - Swit to set aside 

ex parte decree on ground of fraud, if barred, when 

application under s. 108, Civil Procedure Code, on 
| same ground rejected. 





Where a question of fraud has been, proparly raised 
and determined in dn application under section 108 of 
the Civil Procedura Code, 1882, to seb aside an ex 
parte decree, the same question cannot be re-opened 
by the applicant in a suit subsequently brought by 
him to set aside the ew parte decree on precisely the 
same groind. C KARODE CHANDRA Roy V. ASHTULLA 


Bre, 200. W. N. 845 537 
—— §, 108 339, 557 
8.311 ` 527 





Bs. 436, 578—Guardian ad litem of minor 
defendants, appointment of—Consent of person ag- 
pointed not obtained —Interest adverse to minors —Fit 
and proper parson —Irregularity — Mortgage by Hindu 
father—Suit by mortgages ugainst father and minor 
sons—Father appointed guardian ad liten—Minors, 
whether properly represented. 





In a suit ona mortgage executed by a fathar, 
his minor sons were also impleaded as defendants, 
. and the father was, withoat his consant being taken, 
appointed guardian ad litem of the minors. He 
entered no appearanca andan ew parte desree was 


passed, in execution of which the mortgagad proparty - 


was sold. On attaining majority, the minors broagat 
u sait for possassion of their share of tha property, on 
ths allegations, among othars, that the consideration 
for the mortgag> wasan immoral debt, that their 
father was a man of bad character, that having an 
interest adverse to his minor sons ha was nota 
‘proper person to be appointed their guardian ad litem, 
and ‘that they had not basen properly represented in 
‘the previous suit: 

Held, that there was a soriou3 irregularity about 
the appointment of the father to ast as guardiaa for 
his minor sons, and quz the quastion sought to be 
pat iu issge in the suit, ha was not a titband proper 
person to ba appointed as guardian. A BAIT NATS 
-Rar vi DHARAM Dgo Tawari lt A. li. J. 353; 35 A. 
-815 : 707 


GENERAL INDEX. 


1017 
CIVIL PROCEDURE, CODR-—(1882)—conta. 


8. 539, 

In giving effect to the provisions of section 589: 
of the Code of Civil Procedure, 1882, and in appoint- 
ing new trustees and settling a scheme for a public 
trust, the Court ig entitled to take into consider. 
ation not merely the wishes of the founder, so far as 
they can be ascertained, but also the past history 
of the institution, and the way in which the 
management has been carried on heretofore, in 
conjunction with other existing conditions that may 
have grown up since its foundation.’ Tt has also the” 
power of giving any directions and laying down any 
rales which might facilitate the Work of manage- 
ment, and, if necessary, the appointment of trustees 
in the future. 

The Board deprecated tho giving of the power of ap- 
pointing or electing trustees of a mosque in the hands 
of an indeterminate and necessarily fluctuating hody 
of pzople, whether they called themselves panchayet or 
jamaet, and directed thatthe appointment of future 
trustees should be entrusted to a committee of 
worshippers, the composition of which was to be 
in the discretion of the Court, with due regard to 
local needs and conditions, PC MUMAMMAD [sstarn 
Arr v AHMED Moona Dawoon, l4 A. L, J. 741; 
(1916) MN. W. N: 469, 20 C. W. N. 1118; 20 M. L. T. 
110; 18 Box. L. R. 614; 31 M. L. J. 290; 24 0, L. J. 
198; 4 L. W. 269; 9 Bur. L. T. 141 è - 30 


S. 539—Religious Endowments Act (XX of 
4863), s. 18 —Wakf—Endowment for religious pur- 
poses and charity—Suit for scheme and removal of 
trustees —Sanction of Court, if necessary -Necessary 
parties, who are—Religious and charitable trust, 
when public trust—Limitation —Allotments for charity 
and maintenance of grantor’s family, non-specification 
of, whether fatal to the trust. 

Where a sanad provides for the maintenanca of a 
mosque and for khairat (charity), feeding of travel- 
lers etc, and the public offer of prayers at tho 
mosque, the trust created is a religious, charitable 
and public trast. 

A suit for the romoval of porsons professing to 
act as trustees of a wakf, for appointment of new 
trastaes and for ascheme of management shonld 
bə instituted with the sanction of thee Advocate- 
Ganeral and no leave of the Court is necessary 








“under section 18 of the Religious Endowments Act. 


In such a suit the Conrt is not coucerned with the 
question of possession or limitation, whioh can only 
arisə when a snit for recovery of possession of trust 
property impropsrly alienated is brought by the 
trusbeas, who may ba appointed and in whom the 
properties may ba vested. Ths proper parties are 
the parsons who were managing the trust professing 
to be trustees, irrespective of any person in posses. 
sion of any part of the trust property. 


A parson electing to proczed under the Religious 
Endowments Act can be given only such special 
rolief a3 that spacial Statute prdvides and if he 
seeks any relief beyond that he should proceed 
undar section 539 of the Civil Procedure Code, 1882. 

A wast! which dogs nob specify the proportion in 
which the incom? is tobe appropriated dor the 
soveral objects is notinvalid. © Maxkanaciior Ran- 
MAN v. Farzox RAHMAN 88 
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S. 578 707 


— S, 578—Guardian ad litem’s appointment— 

Notice—Irregularity. 

If in fact the Court has allowed a party to appear 
as the guardian of a minor and to conduct pro- 
ceedings in his behalf the mere circumstance that 
notice was not issued to the guardian is immaterial 
and is.curable asan irregularity under section 578 of 
the Code of 1882. PAT JAHNAYI PRASAD SINGH ù 








“GHARBARAN DUBEY 404 
CIVIL PROCEDURE CODE (ACT V or 1908), 
S. 2 (2) Í 230, 887 





S. 2 (2), O. IX, Rr. 8, 9—‘Admits the claim 
or part thereof, meaning of—Trial of suit Default 
of plaintif — Remedy—Costs—Admission by defendant 
as to liability for part of amount sued—~Decree of part 

` and dismissal of rest of claim, whether amounts to 
decree—Appeal, i 
A decree for partof a claim, which alone was 

admitted by the defendant, and the dismissal of the 
rest on plaintiff's default of appearance under Order 

IX, rule 8, is a decree within‘the meaning of section 2 

(2), Civil Procedure Code, and is appealable. 


The ‘claim or part thereof’ which a defendant may 
admit under Order IX, rule 8, Civil Procedure Code, 
must be the claim as laid down in the plaint and for 
the amount stated therein and not simply of the 
cause of action. 


At the hearing of a suiton a bond for Rs. 90 
plaintiff was absent. Defendant admitted execution, 
Dut pleaded that he extinguished the liability by 
work and labour done for plaintiff with the exception 
of Rs. 10. The Munsif gave a decree for Rs. 10 and 
dismissed the rest of the claim under Order 1X, rule 
8, Civil Procedure Code: 


Helg, (L) that the part dismissal of the claim wasa 
tdeoree’ and was appealable; 


(2) (Seshagiri Aiyar, J, dubitante)—that the plea 
of the defendant was a case, within the rule of Order 
IX, rule 8, Civil Procedure Code, of admitting a part 
of a claim and was neither a plea of set-of nor of a 
ecunter-claim, 


Pey Coutts Trotter, J—Wherea Court decrees the _ 


admitted part ofa claim and dismisses the rest of 
it under Order IX, rule 8, Civil Procedure Code, the 
entire adjudication is a decree and must be so treated. 
The same adjudication, the same document, cannot be, 
as to part of it, a decree, and as to another part of 
it, something else. 


The words ‘admits the claim or part thereof’ in the 
said rule apply toa case where, on examining the 
plaint and the defendant’s admission in the written 
statement, it can be considered that he, there and 
then, agreed to pay the money or to submit to the 
relief claimed in the plaint. 


Asa rule, a plaintiff ought not to be shut out from 
the judgment seat where costs will afford a sufficient 
protection to the defendant as against the plaintiff 
who is, guilty of some technical error or mistake. 

Per Seshagiri diyar, J.—Section 2, clause 2, Civil 
Procedure Code, applies only to total dismissals of 
suits for default and not to partial dismissals. 


INDIAN CASES. 
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The word ‘claim’ in Order IX, rule 8, is not neces. 
sarily synonymous with the amount sued for, It may 
refer to the right litigated, irrespective of the 
arithmetical figure stated in the relief column. The 
fact that the burden of proofis on the defendant 
will not enable the plaintiff to got a decree in a case 
under Order IX, rule 8, Civil Procedure Code, if there 
was no admission of the right sued for, M MUNISWAMI 
Gounv v. JUNJADU 26 


S. 2 (2), O. XXXIV, R. 6 —Decree—Appeal 
~ Ad valorem Court-fee. 

A decree passed under Order XXXbV, rule R of the 
Civil Procedure Code, 1908, is a decree withm the 
meaning of section 2 (2) of the Code and a memo- 
randum of appeal against such a decree should be 
stamped ad valorem on the amount decreed. A 
TAJAMMUL Husain Kuan v. MUHAMMAD Hussain 
Kuan, 14 A. L. J. 328 158 


S. 2 (11)—Suit on mortgage for sale—Death 
of mortgagor pending suit—Wrong person bromght on 
record as legal representative of deceased defendant — 
Decree for sale—Subsequent suit by pujsne mort. 
gagee for setting aside sale—Sale, whether nullity 
Legal representative, meaning of. ha ý 
Prima facie no decree can bə binding against a 

porson who has not been represented in the suit; bub 
if there ison the record some person who is interest- 
edin defending the suit, the fact that that person 
does not completely represent the deceased is not a 
ground for holding that the decree is not properly ob- 
tained. It cannot, however, beinferred from this that, 
the decree.in a suit , prosecuted successfully against a 
person as the legal representative of a deceased, when 
he has absolutely no interest in the property which 
is the subject-matter of the suit, is binding upon the 
estate of the deceased. 


Under the enlarged definition of “legal representa- 
tive” to be fonnd in the Civil Procedure Code of 908 
a person in possession of the extate belonging to the 
decensed is competent to represent the deceased 
defendant. 

Where, therefore, in a snit for sale on a mort; 
the mortgagee brought on the record as the legal 
representative of the mortgagor defendant his 
divided brother’s son, though his right was a spes suc- 
cessionis, and not his daughter and obtained a decree 
for sale and purchased the property in Court-auction, 
anda puisne mortgagee sued to set it aside: 


89, 


Held, that the puise mortgage was entitled to do so 
and that the previous sale was a nullity and the 
puisne mortgagee was entitlod to a decree for sale 
subject to the rights of the prior mortgagee. M 
MADDALA Mapaayarsyubu v. TANIKADLA SUBBAMMA, 
31 M. L. J. 222; (1916) 2 M. W. N. 238 124 


S.¥ 88 


rose Sg. 9, 83—Alien enemy, suit against, if maine 
tainable during continuance of war—Internment, 
affect of. 

Even during the continfance ofa war an alien 
enemy can be sned in British Indian Courts and he 
would have every right to present his case before the 
Courts in accordance with the laws of procedure, 
no matter whether the cause of action arose before 
the war or after the war, and the fact of his having 
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been interned does not cunt down his liabilities. 
C ABDUL Qaper KHALIFA v, Fritz Karr, 20 C.W. 
N. 691; 23 0. L. J. 498 . e 951 


S. 9—Right to office—Suit to establish right of 
priest to perform ceremonies within certain birt, 
maintainability of — Legal character — Voluntary 
offering, suit far recorery ofw- Contract Custom. 

The right to hold a certain office in a certain place 

ata ertain season of the year confers upon the 
holger of that right a legal character and a suit to 
establish such a right is maintainable under section 
9, Civil Procedare Code. 
* Bat no right vests in any priest to claim to go to 
the house of a disciple, even when not called for by 
him, for performanee of religious ceremonies there, 
anda suit does not lie for a declaration that the 
plaintiff is entitled te perform all funeral ceremonies 
within a certain birt,’ 

No suit lies for the recovery of a voluntary offering 
if that suit is based on custom. 

A sujt by one priest for recovery of offerings made 
to another, on the ground that the latter unlawfully 
performed ceremonies within the formen’s birt, is nob 
maintainable inthe absence of an express contract 
wherebythe defendant undertook to make refund 
to the plaintiff. PAT Hira Panpry v. BACHU PANDEY, 
1 P. L. J. 3Rt - 345 
Ss. 11 294, 543, 571 
8. 11, O. XXI, R. 16—Res judicata—Appli- 

cation to recognise assignment of decree—Objection 

not taken by judgment-debtor. 

Where the transferee of a decree applied to Court, 
under Order XX], rule 16, for permission to execute 
the decree as transferee, and notice was thereon 
issued to the judgment-debtor, who did not object to 
the application, and the Court passed an order for 
onexecuti: 





Held, that it was not open to the judgment-debtor 
to question the assignee’s title in subsequent proceed. 
ings in execution. A Tas BINGI v., JAGAN Lan, 14 
A. L, J. 870: 48 A. 289 234 
S. 1'— Res judicata—Decision of Revenue 
Court—FPlaintiff not entitled to sue-as co-sharer — 
Shit by plaintiff as lambardar, maintainability of— 
Co-sharer, cultivating, if tenant ~Question, decision 
of. ý 

A decision of a Revenue Court deciding that the 
plaintiff as co-sharer was not entitled to maintain “a 
suit for ejectment cannot operate as res judicata 
with reference to the question whether the plaintiff 
as a lambardar is entitled to maintain such a suit. 

The question whether a co-sharer cultivating lands 
in a village in a portion of which he is a co-owner 
is invariably to be regarded as a co-sharer accountable 
for the rent to the body of co-sharers at the time 
of the distribution of profits or as a tenant on behalf 
of the general body of co-sharers, depénds upon the 
circumstances of each case. A Jal RAM v. GULZARI 
Mat 612 


S. 11— Res judicata— Proceedings of Revenue 
Officers. ` i 
As there are no Revenue Courts in Burma, there 
is no question of res judicata by reason of the orders 
of Revenue Officers. L B Mavxe Kaw La v. MAUNG 
Kx, 9 Bur, L, T. 188 
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—— S. 1], exer. (6), O. I, R. 8—Suit litigated 
bona fide for community or section of public —Subse. 
quent suit for same relief—Addition of new plaintif 
— Prior suit instituted without Court’s sinclion 
under O. I, 1. §—Addition of individual lo commen 
rights—Res judicata. 


Explanation 6 to section 11, Civil Procedure Code, 
makes no reference to Order I, rule 8, and it is not, 
therefore, confined to cases in which permission to 
sue in a representative character is obtained under 
the latter rule, 


The decision in a suit based on a common or 
public right docs not cease to be res judicata in a 
subsequent suit, based on the same cause of action 
and praying for the same relief, by the mere addition 
of a new plaintiff in the latter suit, provided his 
interests are identical with those of the plaintiff 
in the prior proceedings. 


Where persons litigate bona fide for a common 
right, the non-payment of the proper Oourt-fee or 
the addition of an individual relief will not render 
inoperative the rule of. res gudicata under section 
11, explanation (6), in a subsequent suit where the 
common right alone is re-litigated, 


One of the agraharamdars of a village sued to 
establish a right of way to himself and to recover 
certain village sites from two trespassefs on behalf 
of all the agruharamdars. The other agraharamdars 
were made proforma defendants and they were 
ex parte. The suit was dismissed. The 4th defend- 
ant in that suit brought the present suit against 
the same persons for recovery of the village sites 
alone, making the other agraharamdars as defendants 
Nos. 3 to 13. These latter remained ex parte. After 
the settlement of issues, the 2nd plaintiff, who was 
not a party to the previous proceedings, was 
brought on record. Defendants Nos. land 2 pleaded 
that the suis was barred as res judicata, ft was 
urged for plaintiffs that section 11, explanation 
(6), was inapplicable as (1) the previous suit was 
not sanctioned by Court under Order I, rule 8, (2) 
the proper Court-fee was not paid in that suit, (3) 
the reliefs in the two suits were not identical, (4) 
the parties were not the same: . 


Held, disallowing plaintiffs objections, that the 
suib was barred as res judicata; 


Per Moore, J.—The conditions under which a 
decision ina suit of the kind mentioned in ex. 
planation (6) to section Li, Civil Procedure Code, 
may constitute res judicata against porsons not 
expressly named therein are (1) that there must bo 
aright claimed by the persons litigating in common 
for themselves and the parties not expressly named 
in the suit: (2) that the parties not expressly named 
in the suit must be interested in such right, if right 
to relief can be said to be claimed “in common” only 
between parties who would be bencfited by such 
relief if granted, or who have such an interest in 
the right claimed that they could join as co. 
plaintiffs. WI GODIMELLA RANGAMMA v, PANCHANGAM 
NaRasIMHACHARYULY, 31 M. L. J, 26; (1916) 2 M., W. 
N. 258 116 
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S. 13— Foreign judgment, suit based on— 

Jurisdiction. ; 

A British subject who has been properly served 
cannot object to œ judgment of the King’s Bench 
Division on the ground of want of jurisdiction, where 
the contract on which the suit was based “was*one 
in which the price was payable in England. L B S. 
Kine v. D. J. BUCHANAN, 9 Bur. L. T. 106 741 


Ss. 20 (b), 105; 115— Leave to sue, order re- 
e fusing grant of Reversal of order on appeal against 
order returning plaint — Appellate Cowrt, jurisdiction 
of— Buit for accounts against partners individually — 
Leave to sue, grant of, when some of the partners 
resident outside jurisdiction of Court where suit in- 
stituted —Cause of action ~ Suit, institution of, in 
wrong Court—Jurisdiction— High Court—Reévision. ` 
The plaintiff sued in the District Munsif’s Court 
of Paramakudi a firm consisting of three part- 
ners impeaching a settlement of account arrived at 
in Rangoon. One of the partners resided within the 
jurisdiction of the said Court, while the other two 
were residents: of Rangoon. The plaintiff did not 
sue the partnership as œ single defendant, but 
impleaded the defendants as separate individuals 
and separate parties. He applied for leave, under 
section 20 (b), for leave to file the suit against all the 
defendants in the Paramakudi Munsif’s Court. The 
Munsif refysed leave and this order was embodied in 
a separate order returning the plaint for presentation 
to the -Court at Rangoon. On appeal against the 
latter order, the District Judge not only reversed it, 
but at the same time granted leave to the plaintiff 
under section 20 (b), Civil Procedure Code. The 

~ plaintiff moved the High Court in revision: 3 
Held, (1) that the order of the District Judge was 
strictly within section 20 (b), Civil Procedure Code, 
as defendants were sued not as a firm but as 
separate parties; 5 
(2) ethat, though the Munsif’s order refusing leave 
to sue in Paramakudi was not appealable, it was 
< competent to the District Judge to consider the order 





on the principle of section 105, Civil Procedure Code, | 


preliminary to the reversal of the order of the Munsif 

returning the plaint for presentation to the proper 

Court; 

(3) that? though undor the peculiar circumstances 
of the caso, the suit was ouly triable in the Court 
at Rangoon, the High Cowt would not interfere 

` ander section 115, Civil Procedure Codo, asit could 
not be gaid that the District Judge had exceeded his 
jarisdiction in dealing with the case. 

Obiter.—The principle of section 105, Civil Proce- 

* ‘dure Code, would apply not only to decrees and in- 
terlocutory orders, but also to orders and inter- 

locutory orders which lead up to the final order. M 

ALAGAPPA OHETTY t. ANNAMALAI CHETTY, 4 L. W. ey 
Ss. 22, 23, 151—“dfter notice to the other 

parties,’ interpretation of—Application of transfer, 

when to be made—Inherent power of Court. 

The words used in section 22 of the Civil Procedure 
Code, 1908, are mandatory. The words “after notice 
to the other parties”, indicate that the notice must 
be.givgn prior to the making of an application for 
transfer of a case and that a notice of the applica- 





* tion issued by tho Court to which the application is . 


made is not what is intended, 
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Ina case -wheré issues are settled, the application 
must be made at or before such settlement is 
made, “nd a delay in: making such an application 
wouldrender the’ application incompetent. 

Section 151 of the Code of Civil Procedure, does 
not empower the Court to wholly ignore the prò- 
visions of section 22, P GULAB CHAND v. SHER SINGH, 
150 P. W. R. 1916 À ; 616 


a . 

Ss. 24, 150, scope of—Transfer of case to gemi: 
porary Courl without definite local jurisdiction—eDe- 
cree—Property sought to be attached situated in 
places not assigned to temporary Court's jurisdiction 
—LHmecution, whether can be effect8d by temporary 

_Court—Decree-holder, remedy of. p 

A suit for partition of immovable properties, for 
recovery of a half share therin and for mesne 
profits, having been brought in the District Court of 

Kistna at Masulipatam, was transferred for disposal 

to the Temporary Subordinate Judge’s Court 

established in that place. This Court was established 
in 1910, but no local limits were fixed for ite juris- 
diction, the notification leaving it to the District 

Judge to fix such local jurisdiction as he thought fit to 

do under section 10 of the Madras Civil Courts Act, 

1873. The suit having been decreed, an execution 

petition was pub in for the attachment of certain 

immoveable properties of the defendant for recovery 

of the mesne profits so decreed, but the places where , 

the properties sought to be attached were situated 

had not yet been assigned to the local limits of the 

Subordinate Jadge’s jurisdiction: - 

- Held, that the Subordinate Judge had no juris- 

diction to execute the decree and thatthe proper 

course for the deoree-holder was to have applied under 
section 39, Civil Procedure Code, to have the decree 
transferred for execution to the Court having juris- 
diction over the properties sought to be attached. 

Per Sadasiva Aiyar, J.—Section 60, ‘of the Civil 

Procedure Code, relates to the business generally of a - 

Court arising over the whole area or in defined 

particular areas within its jurisdiction being trans- 

ferred to another Court owing to the change of 
venue effected by legally competent notifications of 
the Local Governments, while section 24 contempbates 
the transfer of a particular ‘case or cases pending at - 

a particular time by a special order of a superior 

Court. 

- Per Moore, J—Territorial jurisdiction is a condition 
precedent to the execution of a decree. M VENKATA- 

CHALLAM V. SITHAYAMMA, 31 M. Ta. J. 22 296 


S; 35— Costs—Interest—Judgment not allow.” 
ing interest on costs— Decree, interest on costs if can 
be included in—Decree, amendment of. 

A Court inserting interest on costs for the first 
time inthe decree is within its jurisdiction. The 
power to award interest on costs is discretionary 
and may be exercised when framing the decree. 

In a case in which the Pleader of a party signet 
the decree before it was signed by the Court and 
no objection as to inclusion of interest on costs 
was taken in appeal to the High Court, it is not 
open to the party subsequently to object to such 











inclusion. A KisHort LAL v, BADRI Das 218 
S. 39 A 296 
- S. 47 . 230, 294 
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m S. 47, O. XXI, R. 92 cu. (8)—U. P. Govern- 
ment Rules, rr. 30, 32— Execution before Collector— 
Suit to set aside sale, maintainability ®f—Fraud— 
Suit, if treated as applicalion—Reniedy. 

In an execution proceeding transferred to a 
Collector under section 68 of the Civil Procedure 
Gode, 1908, the property attached was sold at auction 
and ‘purchased by the decree-holder. After the 
gonfirmation of the salo the judgment-debtors pre- 

esented a petition to the Collector asking that the sale 

* should be set aside on the ground, inter alia, that 

` the decree-holder had fraudulently kept them in 
ignorance gf the pendency of the execution pro- 
‘ceedings. The objection having been overruled the 
judgment-debtgrs instead of filing an appeal to the 

Commissioner, as provided by rule 45 of the Rules of 

the Local Government made in this behalf, filed a 

civil suit for.the recovery of the property: 

Held, that the suit was barred by Order XXI, rule 
92, clause (3), ofthe Civil Procedure Code, or the 
corresponding provisions of clause (3), rule 32, of the 
Ries made by the Local Government. 

Held, also, that the suit could not be treated as 
an application under section 47 of the Civil Procedure 
Code, as the Court in which the suit was instituted 
was not the Court executing the decree at the time 
when the decree was made over to the Collector. A 
NAZIR Husain v. KANHAYA Lan 473 


=—— §, 47, O. XXXII, R. 15—Lunatic, decree 
against—Not properly represented in suit—Execution 

Objections to validity of decree, sustainability of ~ 

Enforceability or otherwise of decree, whether a ques~ 

tion under s. 47, Civil Procedure Code. 

A judgment against a person who was non compos 
mentis at the time of the trial and yet was not 
represented by a legal guardian, is not to be im- 
peached in execution but should be reversed or 
annulled in some direct proceeding taken for that 

- „purpose, such as by way of review, revision or appeal 

or a regular suit in a Court of competent jurisdiction; 
but the Court which made the decree cannot, when 
called upon to execute it, be invited to hold that the 
decree was erroneously or improperly made. 
o A Court executing a decree must take the decree 
as itstands and has no power to go behind the 
decree or to entertain an objection to the legality 
or correctness of the decree. 

The question whether a decree obtained against 
a lunatic, who was made a party to the suit but 
was not legally represented, is operative or not, does 
not fall under section 47, Civil Procedure Code, as 
the lunatic was not a party to the suit in the proper 
sense of the term. 

Case-law reviewed and discussed. C KALIPADA 
SIRKAR v. HARIMOHAN DALAL, 240. 'L. J. 375 856 


S. 47—Satisfaction of decree— Disputes inter 
se between judgment-debtors, order on—Appeal or 
second appeal, whether Lies. 

Disputes inter se between judgment-debtors after 
satisfaction of the decree and in which the decree- 
holder has no interest are not questions arising 
between the parties to the suit within the meaning 
of section 47, Civil Procedure Code, and no appeal 
lies against an order passed on such disputes. 

A decree passed in a suit against the deceased 
Ist defendant, who was the hukdar of a mosque, and 
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his five sons directed that the decree should be 
gradually satisfied out of the surplus profits of 
suit lands to which the hukdar was entitled, after 
meeting the expenses of the mosque. For this 
purpose a Receiver was appointed by Court. After 
the larger portion of the decree amount had been 
paid, the 7th defendant, who was brought on the 
record as the legal representative of the deceased 
2nd defendant, paid up the balance and applied to 
Court for discharge of the Receiver and the 
delivery of the lands tohim. The 4th defendant 
applied separately for joint possession with 7th 
defendant. The Court dismissed the 4th defend. 
ant’s petition and the lower Appellate Court dis- 


missed his appeal against the order of dismissal, On 
appeal to the High Court: 
Held, (1) that the matter wi not one for 


decision under section 47, Civil Procedure Code; . 

(2) that no appeal lay against the order of the Primary 

Court nor a second appeal from tho appellate order 

dismissing the appeal. M ANAVARDA KHAN v. MISIRI 

Kuan, 3. M. L. J. 44; (19:6) M W. N. 468 179 

S. 52—Decree against legal representative of 
deceased as such—Legal representative in possession 
of assets belonging to deceased —Duty to account for 
assets— Burden of proof —Mesne profits, whether in- 
cluded in assets—Aloi tgagee becoming absolute owner 
of equity of redemption—Merger. 

Where a decree is passed against 4 party as the 
legal representative of a deceased person, it is for 
the decree-holder in the first instance to prove that 
some assets came to the legal representative, and 
the onus is then shifted on the latter to show how 
the assets were applied. Once it is admitted or 
proved that the Jegal representative sought to be 
made liable has come into possession of assets 
belonging to the estate of the deceased, it is for him 
to satisfy the Court as to the extent of the assets 
received and to account for them. 

Mesne profits, whether accrning in the” shape of 
rent or interest, are for this purpose assets just as 
much as the real estate, ? 

Where, therefore, the plaintiff, who had obtained 
a mortgage decree against the defendant as legal 
representative of the mortgagor, finding that the 
mortgaged property had been exhausted, obtained 
a personal decree against the defendant which he 
sought to execute: 

Held, that the defendant, having failed to satisfy 
the Court that he had duly applied the property 
of the deceased, was personally liable to the extent 
of the property in respect of which he had failed 
so to satisfy the Court. . . 
- Where a mortgagee becomes also absolute owner 
of the equity of redemption, the equitable estate 
merges in the legal, unless there are any puisne or 
mesne encumbrances against which the equity of re- 
demption is required to be kept alive. 


Per Sadasiva Aiyar, J.--Assuming that a Court is 
bound to bring a non-existent equity of redemption 
to sale at the instance of a decree-holder and is 
not entitled under section 15], Civil Procedure 
Code, tọ stop the sale altogether on account of its 
having ceased to exist, it isu matter for , considera- 
tion for the Court whether under Order XXI, rule 
68, clause (e), Civil Procedure Code, it ought not to 
notify in the sale proclamation that the attached 
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property is a right which had ceased to exist 

long ago, M RAJAH or KALAHASTI ti, PRAYAG Doss- 

JER Varu, 81 M. L, J. 391 224 

S. 60 (c}—Agriculturist, meaning of—Burden 
of proof, when exemption from attachment pleaded by. 
agriculturist. 

‘Section 60 (c) of the Code of Civil Procedure, 
1908, ‘protects from attachment in execution the 
whole house occapied by an agriculturist who 
belangs to the class of common agriculturists such 
as live in Bengal, that is, the raiyat who tills the 





field and whose main source of livelihood is 
cultivation, 

Persons who have a. small cultivation in 
land, - but who have apparently been engaged 


in the jute business and also as middlemen, are 
~ not-agriculturist# within the meaning of section 60 
(c), Civil Procedure Code. i 

‘The plea that he is an agriculturist within the 
meaning of the section has got to be set up and proved 
by tho judgment-debtor. C ASRMATULLA SIRCAR v. 
PAN MAHMUD CHOWDHURY, 20 C. W. N 874 343 
8.68 473 

- 5.78, O. XXI, R. 65 —Ezecution sale in pur- 
suance of consent decree—Sale held by an auctioneer, 
the nominee of parties—Agent. of Court—Receipt of 
purchase-money by auctioneer, whether ‘receipt of 
assets’ by Court Rateable distribution — Consent 
decree, characteristics of 

Although an order (or decree) made by a Court on 
the consent of the parties is a mere creature of 
agreement and carries out the agreement between 
the'parties, nevertheless it is an order of the Court 
and possesses one at least of the essential charactere 
istics of an order made by a Court of Justice, namely, 
itis anorder capable of execution bythe Court. 
: "The employment of agents for the conduct of a sale 
in execution of a decree is clearly contemplated by 
Order XXI, rule 65, Civil Proceduré Code, and the 
fact that‘ the Court appoints a nominee of the 
parties toa consent decree to conduct the sale and 
dispenses with the usual preliminaries, such as 
„attachment and the issue of notices, does not render 
it the less a sale by Court. 

The receipt of purchase-money by an agent 
appointed under Order XXI, rule 65, Civil Procedure 
Code, to conduct a sale isequivalent to receipt of 
assets by the Court within the meaning of section 78, 
Civil Procedure Code. - 

The policy underlying section 73, Civil Procedure 
Code, is to fix the point of time when the entire body 
of persons entitled to claim rateable distribution 
should be finally ascertained, that point of time is 
the-moment when the entire purchase-money has 
been paid by the purchaser. It is immaterial 
whether the purchase-money has been actually paid 
into the treasury orinto the hands of a person 
employed-by the Court to hold the sale. 

A consent-decree provided that .the defendant 
would sell his moveables through an auctioneer and 
satisfy the plaintaff’s claim out of the sale-proceeds, 
but the defendant-judgment-debtor being after- 
wards unwilling to proceed with the sale the Court 
on ‘the application of the plaintiff-decree-holder for 
execution issued an order upon the auctioneer to 
‘sell the -property covered by the decree who there- 
upon sold it and received the purchase-money; 
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Held, (1) that the sal8 wasin essence a sale held by 
the Court in execution through @ person appointed by 
Court undér Order XXI, rule 65, Civil . Procedure 
Code; 

(2) that the receipt of the purchase-money by that 
person from the purchasers was equivalent to 
“receipt of assets” by the Court within the meaning 
of sub-section : i: of section 713, Civil Procedure Code; 

(3) that a decree-holder who applied for execution 
after such receipt of the purchase-money was note 
entitled to rateable distribution. © J.C, GALSTAUN® 
v. WOOMESH CHANDRA BANNERJER < 850 
S. 83 4 951 
S. ¥2—Charitable trust—~Relators—Suit for 

accounts against non-trustees, maintajnability of. 

The relators ofan author of a charitable trust 
cannot maintain a suit for an agcount against a 
third person, who is not a trustee, on the ground that 
he obtained possession of trust properties from the 
last surviving trastoe. The relators have no locus 
standi against third parties and cannot demand 
accounts simply to facilitate recovery of the amownt, 
if any, found due by new trustees, when appointed, 

The relators can only claim accounts and enguiries 
from trustees under clause (4) of sub-section @) of 
section 92, Civil Procedure Code. 

An order for accounts and enquiries against third 
persons in possession of trust properties and for 
recovery of the amount, if, any, found due on the 
enquiries can only be made in a properly con- 
stituted suit brought for that purpose by trustees 
duly appointed. 
~ Such asuit, when brought, would be outside the 
contemplation of section 92, Civil Procedure Code, 
S TIKAMDAS MULCHAND v. GoxaLpas VISHINDAS, 10 
8. L. R. 12 593 
Ss. 92, 9, 116—~Preliminary issue regarding 

maintainability of suit ~Revision—Civil suits, what 

avre—Ubhayakar’s right, if civil in nature Dharman 
karta, if can impose conditions on Ubhayakar— Re- 

ligious Endowments Act (XX of 1863), ss. 14, 18— 

Suits, to enforce privileges to worship— Sanction, if 

necessary for institution. 

A right to worship is a civil right, and may be 
enforced in Court as nobody can prevent a wort 
shipper from proceeding to the temple and wor- 
shipping the deity. 

Obiter dicta.—Where the claim is made to an office 
emoluments, however insignificant the emoluments 
muy be, the plaintiff is entitled to seek the aid of the 

Court to have his right established. j 

Where a right has been acquired or exercised 
hereditarily for performing certain festivals in the 
temple and where such right is negatived by the 

dharmakarta, the person whose rights have been so 
infringed, is entitled toask the Court to have that 
right declared in his favour. 

Even thongh a person is hereditarily entitled to 
perform a festival, the dhurmakarta may impose a 
condition on him, viz., thit it is open to him (the 
dharmakarta) to receive contributions from others to 
perform the festival ona grander scale than that 
person is really able to do. 

- There are three classes of cases which concern 
rights to enforce privileges in a temple. (1) The 
object of a suit may be to secure certain advantages 
to a trust, in which case, any two persons, with the 
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sanction of the Advocate-General or the Collector of 
the District concerned, can institute a sifit in that 
behalf. (2). The Religions Endowments Act em- 
powers persons who have an interest in the temple 
to gotoa Court of law for a declaration that the 
trustee is bound to carry out certain duties. (3) The 
third class ‘of cases is where individuals can 
chim rights, either as citizons, or as having a 
hereditary right, to worship in a temple or perform 
‘certain festivals. In such a case the suit is really 
for a direction that the officer in charge of the trust 
should perform the duties according to mamool and 
the-sanction of the Advocate-General or the District 
Judge is not required for its institution either under 

< section 92, Civil Procedure Code, or sections 14 and 
12 of the Religioys Endowments Act, 1863. 

Quare.— Whether section 115, Civil Procedure Cade, 
1908, warrants interference by a High Court with 
a ruling by a lower Court ona preliminary issue, 
although it goes to the maintainability of the suit? 
M ° KADIRYELU HETTY v. NANJUNDAIYAR, 3 L. HA 
512 


S. 92, 0. I, R. B—Publie trust, suit relating 
tot maintainability of, without consent of Advocate- 
General — Right to worship iuol—Sufficient interest— 
Special interest, 

A suit relating toa public trast should not be 
brought except with the consent of the Advocate- 
General, unless the plaintiffs have a special claim 
or claim a special interest under and by virtue of 
the trnst. 

When the interest which the plaintiffs have ina 
public trust as members of the public is not 
sufficient to enable them to maintain a suit under 
section 92, Civil Procedure Code, without the consent 
of the Advocate-General, they cannot by saying 
that they represent the whole of the Hindu population 
get a sufficient interest tosue apart from section 92. 

The fact that plaintiffs claim to worship the idol 
to which the property in suit has been dedicated 
in common with other persons who have the same 
interest, does not give them aright of suis undar 
@rder I, rale 8, Civil Procedure Code. C GIRIJA 
Peosunno Roy v. BECHARAM PATRA 846 
-— — Ks. 92, 2 (2), 11E—Suit dismissed for want of 

cause of action~-Final decision—Appeal—Cause of 

action for suit under s. 92, when arises— Jurisdiction 
in absence of misfeasance—Decision—Costs. 

Where asuitis dismissed for want of cause of 
action, no appeal lies at the instance of the defendant 
against a finding of fact which is notin his favour. 

Under section 92 of the Civil Procedure Code no cause 
of action arises, save in the case of an alleged breach 
of atrust fora public purpose or where the direction 
of the Court is deemed necessary for the adminis- 
tration of any such trust. When a Judge in a 
case under section 92 of the Civil Procedure Code comes 
to a decision that there has been no misfeasance, his 
jurisdiction in the matter ends. He cannot 
record a decision binding on the parties that the 
trust is a public trust, nor can he make an order 
for the payment of costs from the estate of the 
- trast. PAT Bris BEHARI LAL v. SHEVANATH PBA- 
"gap, 20 O. W. N, 1354 -837 

. m S. 100—Appeal, second — Right to dispute 

finding not challenged before lower Appellate Court. 

Where the appellant did not challenge in the lower 
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Appellate Court the finding by the first Court that 
certain sales by the guardian of a Hindu minor were 
not for legal necessity, he cannot be permitted to 
challenge it again in second appeal. S GERIMAL 
“Dyauuat v, KARMOOMAL BIROOMAT, 10 S. L. R. 38 551 


Ss. 102, 115, 0. KLIM, R. 1, O. XLVI, R.7 
—Review — Order granting review ‘for sufficient 
ground’—Appeal—Revision-- Power of single Jitige 
of Patna High Court. 

Under Order XLIII, rule 1, clause (w), Civil Pro- 
cedure Code, an appeal lies against an order granting 
a review even where the original judgment is not 
appealable, but that is subject to the provisions of 
Order XLVII, rule 7. No appeal lies, therefore, 
against an order granting a review merely ‘for 
sufficient ground.’ 

Tt is doubtful whether a Judge of the Patna 
High Court sitting singly can entertain an applica- 
tion in revision under section 115 of the Civil 
Procedure Code when he is not empowered by the 
Chief Justice to act as such, PAT SUNDAR LAL +, 
UPENDRA Nata Sean 1§ 


~ E, 104 (6), Scu. Il, para. 21—Arbitration, 
private—Award, filing of, order of—Appeal, main. 
tainability of— Expression of opinion,.effect of—Ques- 
tions not referred, decision of— Withdrawal of question 

—Private agreement on referred question—Fatlure to 

decide question, effect of. 

An appeal lies against an order directing an award, 
in an arbitration without the intervention of a 
Court, to be filed, although the Court has passed a 
judgment and.a decree upon the award not in excess 
of or in accordance with the award. 








Where an arbitrator merely expresses an opinion as 
tothe law which would govern the inheritance to the 
property if a widow, party to the arbitratioñ, were to 
die intestate and which point isnot referred tothe 
arbitrator, the award is not bad for deciding points 
not referred to the arbitrator, inasmuch as it is a 
matter which can be entirely separated without 
affecting the determination of other matters referred. 

Where an arbitrator is given power to ascertain 
‘what is the divisible property of the family and to 
divide it up, as he thinks best among the members 
of the family he does not decide a point not referred 
tohim if he allows the marriage expenses to an 
unmarried member of the family on finding that the 
marriage expenses of the other members of the 
family had been met out of the family income. e 

Where the parties to an arbitration deliberately 

- withdraw certain questions from the arbitrator, they 
cannot be heard to say that there has been no 
decision thereon. 

Where, in an agreement executed by the parties to 
an arbitration, it is distinctly Jaid down that the 
arbitrator is to decide as he pleases in regard to a 
widow’s stridhan, maintenance and right of residence 
the arbitrator is not absolved from his {luty to decide 
the question of the widow’s right of residence on 
account of the parties coming to an agreement on the 
point, and his failure to do so vitiates the award, 





A HARI KUNWAR v. Lakai Ram Jan, 14 A, L. J. 
481; 38 A. 389 833 
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> S. 105, O. XXII, R. 9 (2), O, XLILI—Abate- 
< ment—Defect, error, irregularity. 

Tho words “error, defect or irregularity” in soction 
105, Civil - Procedure Code, mean cerror, defect or 
irregularity affecting the decision of the case on 
the merits. A NIDDHA Lat v. COLLECTOR or BULAND- 
SHAHR, 14 A. L. J. 610 299 





8. 110—Privy Council, appeal to—Certificale 
Of value by High Court-——Certificate, whether conclu. 


sive as to value when based on wrong principle— ` 


Mortgage, suit for sale under— Adverse claimants— 
Appeal restricted to portion of subject-matter—Valu- 
ation, principle of—Causes of action, misjoinder of. 
Ina suit for sale under a mortgage, which was 
valued at Rs. 48,000, the plaintiff impleaded as 
defendants certain persons who claimed adversely 
to the mortgagor. The High Court found that one 
. of these claimants was not-entitled to the portion 
of the mortgaged property to which he set up a 
claim and that the entire property was liable for 
the mortgage. é . 

The aggrieved ‘party applied for a certificate for 
leave to appeal to the Privy Council. In granting 
the certificate the High Court held that the value 
of the proposed appeal was not the value of the 
property sought to be exempted from the mortgage 
‘but the amount of the decree which imposed on the 
property a liability for Rs. 38,000 :— : 

Held, (1) that the High Court erred in confusing 
the value of the mortgage with the value of the land 
and that as between the respondent (who was seeking 
to enforce his mortgage) and the appellant, the sub- 
ject-matter of the suit was not Rs. 88,000, but was 
simply the value of the property which the appellant 
claimed; 


(2) that the certificate of the High Court was not 
conclusive as to value, where, on the face of it, it 
was based on a wrong principle; 

(8) that the joinder, in a mortgage suit, of a 
claim to obtain a declaration of right against an 
adverse claimant with the enforcement of rights 
under a mortgage was irregular. PC RADHA Kuk- 
WAR v., Reotr SINGH, 14 A. L, J. 1002; 200 W.N. 
(1279; 20 M. LIM, 211; (1916) 2 M. W. N. 200; 3 M. L. 
J. 571; 18 Box, L. R. 850; 24 C. L. J. 303; 88 A. 488 

' 939 
S. 110, 0. XLV, R. 2—Privy Council, appeal 

Ti for leave to appeal—Substantial question 

of law, : 

Where the decree of the Chief Court affirmed the 
decision of the Court immediately below, the 
decisions of both Courts being based solely on the 
facts which were held to be established, and the 
petitioner applied for a certificate on the ground 
that his claim to a small portion of the property 
in dispute was not barred by time: ` ` 

Held, that asmo substautial question of law was 
involved in the appeal and the case was not “other- 
wise” a fit one for appeal to His Majesty in Council, 
the certificate prayed for could not be granted. P 
‘Vin SINGH v. Trraty Rax, 64 P. R. 1916 583 








S$. 110, PARA, 2—Privy Council, appeal to— 
Value of subject-matter— Material date for deter- 
minat on cf ralue—Question of law, inference dedu- 
cible from facts, if is. | 


. 
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The question whether or not upon certain givén 
facts or da a tenanoy is to be regarded as one at 
will or one of a permanent nature is a mixed quos- 
tion of law and fact. 

In determining the value of the subject-matter of a 
suit for the purpose of section 110, para. 2, Civil Pro- 
cedure Code, its valne at the date of the decree from 
which the appeal is tobe made to His Majesty in 
Council, and not the valus at the institution of the, 


suit, is to be taken into account. è 


Per “anderson, C. J.—A plaintiff who brought his 
suit in the Munsif’s Court paying Court,fees on the 
annual rental of Rs. 4-4, is not debarred from assert- 
ing afterwards (when applying for leave to appeal 
to tho Privy Council) that the property in _ dispute 
is in fact worth Rs, 10,000 or more. C SURENDRA 


Narg v, DwarKa NATH, 24 O. L. J. 892 . 605 
— S. 114 , $48 
S. 115 15, 74, 88, 837, 843 





S. 115—Failure to apply law, whether ground 

for revision. A 
_ A failure to take into accounta proposition of law 
as to which there is no doubt, is a ground for revision 
under section 115, Civil Procedure Code, LB MAUNG 
Ba Kyaw v. JANADLI : 426 





S. 115—Revision—Inteilocutory order. 
Interlooutory orders cannot or, at any rate, should 
not be interfered with on revision as -a matter of 
course. P GULAB OHAND v, SHER Sinan, 149 P, W. 
R. 1916 608 


S. 115—Agra Tenancy Act (IL of 1901), ss. 4, 
167, 180—Suit for rent—Denial of tenancy—A ppeal, 
second, to District Judge—Revision—Ap plication to 
High Court, maintainability of — Jurisdiction. 

The plaintiff sned the defendant for rent under 
section 102 of the Agra Tenancy Act in the Court 
of the Assistant Collector of the 2nd class describ- 
ing the defendant asa tenant at fixed rates ‘of the 
land in suit, ‘The defendant pleaded inter alia that 
the relationship between the parties was not of 
landlord and tenani within the meaning of the 
Tenancy Act. The Collector, on appeal, held that the 
land in dispute was not land let or held for 
agricultural purposes within the meaning of the 
words in the Tenancy Act and that the suit as brought 
was not maintainable. The District Judge, on second 
appeal, agreeing with the Collector dismissed , the 
suit. On an application for revision to the High 
Conrt: 

Held, per Piggott, J.— 11) That the application could 
not be brought within the four corners of section 115 
of the Civil Procedure Code, 1908; 

(2) that the High Court had no jurisdiction to 








-entertain the application in view of the last clause 


of section 167 of the Agra Tenancy, Act. y 

Per Walsh, J.—Tho decision of a District Judge 
given by way of an appeal froma Revenue Court 
is a decision of a Civil Court aed is, therefore, subject 
to revision. A PRABHU Narain SINGH v. HARBANS 





Lat, 14 A. L. J. 281 : : 279 
S. 150 1 296 
——~— B. 161 536. 616 


. 
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Ss. 151, 152, O, XLVI,’ R. 1—Reference to 
Chief Court, when competent—Inherent power of 
Court, when to be envoked, 
The original Court passed a decree excluding 

certain properties claimed by the plaintiff, but upon 

an apvlication made by him under sections 151 and 

152, Civil Procedure Code, the Court modified the 

decree by including those properties therein. The 

defetdant appealed, but the Appellate Court being 
of ®pinion that no appeal lay against an order passed 
uier these sections, made a reference to the 

Chief Court for orders as to what should be the 

erocedure to bg followed in the case: 

Hebd, that the reference was not competent under 
Order XLVI, rule, 1, as the rule empowers a Court 
to make a reference only when there is a suit or an 
appeal before it, inavhich the decree’or order made 
by it would be final. Inthe present case, if the 
adjudication by the Subordinate Court amounted to 
a decree, a second appeal would lie; and if it was an 
order, then no appeal lay to the Additional Judge, so 
that fhe reference was incompetent in either case, 

Where a specific remedy has been provided by the 
Civil Pracedura Code the litigant should not for 
that pprpose invoke the inherent power conferred 
upon the Court by section 151. The object of that 
section isto supplement, and not to replace, the 
remedies provided for in the rest of the Code. P 
LABHU RAM v. AMIR CHAND, 73 P. L. R. 1916; 105 P. 
W. R. 19:6 633 


Ss. 152, 1583—Amendment of a decree affirmed 
in appeal, application for—Jurisdiction of Trial 
Court. 

Where a decree is confirmed by the Appellate 
Court, the decree liable to be amended is only that 
of.the Appellate Court and not that of the Court of 
first instance. The Trial Court has, therefere, no 
jurisdiction to entertain an application for amend- 
ment of the decree of the Appellate Court M 
BHAGIRATHI NETHIARAMMA v MEENAKSHI ŅNETHIA- 
RAMMA, 4 L. W. 225; 31 M. L. J. 438; (1916) 2 M. W 





N. 249 891 
~ S. 153 370,891 
. Q. I, R. I—Joinder of plaintifs-—Suit by co- 


owner in possession for injunction against trespasser, 

maintainability of. 

Per Curiam -One of several co-owners who is in 
possession of property can maintain an action for 
injunction against an intending trespasser without 
joining the other co owners as plaintiffs. > 

Per Sadasiva Aiyar, J.—Distinctions between ‘real’ 
and ‘personal’ actions known to English Law should 
not be introduced into Indian Courts. 

The rule as to several ‘heirs’ of a deceased owner 
taking as ‘one heir’ known to English Law is not 
followed in either the Muhammadan or Hindu systems 
of Law. M BELAMBANI v. SANGU PANDITAAN, 3 D, 


W. 542 147. 





0. i, Rr. 1, 9; O. XXXII, R. 8—Non-joinder 
of necessary parties, effect of. 

Where in a suit for pxofits for zerait land held by 
defendants in excess of their shares all the co-sharers 
are not mads parties, the suit ought to be dismissed 
for non-joinder of the necessary parties in whose 
absence the excess could not be determined. PAT 
Ram Asray SINGH v, SHEONANDAN SIXGH - 868 
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O. I, R.8—Joinder of parties—Ghatwali land, 
suit by tenant of, against ghatwal—Secretary of State, 
if necessary party, 

In asnit by a tenant against his landlord, who is a 
ghgiwal, for declaration of occupancy rights in a 
ghatwali land and for recovery of its possession, the 
Secretary of State is not a nécessary party, though 
he may be a proper party and, therefore, the suit can- 
not be dismissed for the non-joinder of the Secretary 
of State. 

Semble.-—A ghatwal is not a mere servant of 
Government, but has an interest in the ghatwali land 
held by him. © KAILASH Mar v, Dwarika Naru 





Masai 788 
————— O. I, R. 8 116, 846 
——— OT, .9 868 





O. I, r. 10 (2)—Joinder of defendant in course 
of trial — Evidence taken supra, admissibility of, 
againet defendant newly added—Evidence Act (I of 
1872), s. 33. 

Where a defendant, who was newly added during 
the course of a trial by direction of Court, did not 
object to evidence taken at a previous stage of tho 
proceedings going on record or desire that it should 
be reheard, ard‘it appeared that his interests had 
been fully represented by another defendant and he 
was fully cognizant of the steps taken by the former 
to prove their common case, and both of them jointly 
appealed against the judgment of the Trfal Court and 
the objection as to the non-admissibility of the evi- 
dence against the new defendant was taken for the 
first time in second appeal: 

Held, that the objection should be disallowed and 
that section 33 of the Evidence Act did not apply to 


the case. YI RANGASANI Naipu v. SUNDARARAJULU 
Naru, 3! M L. J. 472 52 
— 0. II, R. 5 792 





O. VI, R. 4—Fraud, no specific allegation of 

— Accounts, suit for, re-opening of, when allavable— 

Evidence, admissibility of. 

Ju a suitin which the plaintiff claimed that the 
defendant might be ordered to render correct 
accounts of the profits of certain property and upon 
taking of those accounts a certain document in 
favour of the defendant be held to bg valid only 
for the amount found due on taking of the accounts, 
no specific fraud was alleged to have been committed 
in execution of the document, except that a certain 
debt was fraudulently entered as consideration: 

Held, that under the circumstances of the case 
the plaintiff alleged no fraud entitling him to go 
into evidence to re-open the accounts which were, 
settled at the time the document was executed. A 
Rawi v, Koman Das 603 


O. VI, R. 4—-Fraud, suit based on—Plead- 
ings Frovt of fraud—Ex parte decree, suit to set 
aside, if barred by wmfructuous application to set it 
aside ~ Purchaser at certificate sale, rights and duties 
of. after cancellation of sale— Decree for rent obtained 
by such purchaser, validity of, after cancellation of 
certificate sale—Judgment pronounced on erroneous 
view of law, ralidity of, before reversal. 

General allegations of fraud, however strong may 
be the words in which they are stated, aro jn- 
suficient even to amount to an averment of fraud 
of which any Court ought to take notice. 
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‘Where a plaintiff seeks relief on the ground of | 


fraud, he is bound, under Order VI, rule +, of the 
Civil Procedure Code, to specify in his plaint the 
facts which constitute the fraud; and when one kind of 
fraud is charged, another kind of fraud cannot, upen 
failure of proof,be subs¢jtuted for is. 

A judgment will be vacated if it is proved 
that the successful party has taken means to pre- 
vent service of notice upon the other 
procured a false return of service. 


s 


Where, the plaintiff brought a suit to seb aside- 
an ex pute decree and a sale thereunder on the: 
ground of fraud on the allegation that the processes 


in the suit and in the execution proceedings were 
suppressed, and it was found that these processes 
were, as a matter of fact, not served but there was 
no ground for holding that the non-service was in 
any way attributable to the defendant's (the planes 
in the previous suit) interferonce: 


` Held, that as the plaintiff had failed to prove the 
fraud as laid in the plaint, bo could not succeed in 
the suit, 

The mere circumstance that a defendant has 
failed to have an ex parte decree set asido 
under section 108, Civil Procedure Code of 18%2 
or to have an execution sale set aside on the ground 
of material irregularity, doés not debar him from 
seeking relief, in œ suit properly framed for the 
purpose, on the gronnd that the suit itself was a 
fraudulent suit and that the proceedings therein were 
vitiated by fraud. 

A judgment Pronounced by a Court upon an 
erroneous view of the law and subject, therefore, to 
be reversed by an Appellato Tribunal, is treated as 
valid for all purposes of proteution or justification to 
the party acting under it before reversal, aud the same 
rule - applies where the jadgment is vacated for 
irregulgrity or like reason nut attributable or charge- 
able to the plaintiff, or for which, he 1s not actually 
or constructively to blame. 

The effect of the reversal ot a certificate sale of 
a tenure is thatas between the tenure-holder and 
the purchaser at the certificate sale, or his represen- 
tative-in-interest, the latter becomes liable to make 
Festitution fo the former; but a decrece for rent 
obtained by the latter anda sale held on the basis 
thereof are notin any way affected by the subse- 
quent cancellation of the certificate sale. C NAGENDRA 
Naty BASU v. PARBATI Cnranan Korat, 20 C. BeOS 


0. VI, R. 4—Pleadings—Fraud, allegation of, 
clear statement of, necessity of-—~Mortguge —Redemp- 
tion— Revenue Court proceedings-— Ejectment of. mort- 
gagor, fraudulent—Suit for redemption, muintarn- 
ability of. 

Where fraud is alleged and relied upon, it must, 
before it can be proved, be clearly stated in accord. 
ance with the provisions of Order VI, rule 4, of 
the Civil Procedure Code, 1908, but the rule does not 
apply where the party aggrieved raises no objection 
and fights the case. at the original hearing as though 
the pleadings wore in proper “form. 

_ Ina guit for redemption by the mortgagors the 

morigagee pleaded that the mortgage had ceased 

to exit, because previous to this the zamindar, 
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or has” 


JOGESH CHANDRA, 20 C. W N. 1276; 


CIVIL PROCEDURE cops (19065) - contd. e 


having obtained a decree for 
had-in gxecntion proceedings under that deéree 
obtained ejectment of the mortgagors- in the 
Revenue Court and that the mortgage having ter- 
minated ` the mortgagee-defendant had become a 
tenant under a pattu. ib was, however, found that 


arrears’ of rent, 


the Revenue Court proceedings were ali collusive’ 


and fraudulent: 


` Held, that the mortgagors were entitled to a 


decree of redemption without taking formal steps io. 


getĘiid of the Revenue Court proceedings which were! 
found to have mo legal validity. A Beni Mapuo v.’ 
Basanto KUNBI ` . 252. 


o——— 0. VI, R. 17 . 


O. VI, R. 17, S. 153—Hindu Liw- Partition, 
suit for —Omission to specify some of, the joint pro- 
perties in plaint, effect of ‘ Amendment. 

The plaint in a suit for partition of the pro- 
perties of a joint Hindu family should set forth 
all the properties of the family, Shoulde any, 
however, be omitted by inadvertance or mistake, 
the suit should not be dismissed but tye plaint 
allowed to be amended by supplying the omission. 

The widest power of amendment is give&, not 
only to the original but also to the Appellate Court to 
enable the Court to try all matters properly in dis- 
pute between the parties. PAT MUKUNDA Lat v; 
1 P. L. J. 393 - 

370 


O. VII, R. 10 - Limitation Act (1X of 1908), 

s. 14, Expl. t Return of plaint Time necessary for 

ve-filing, exclusion of —Proceedings in suit, termina- 

tion of, by return of plaint. 

Where a suit was filed on the last day of limitation 
but the Court returned the plaint as being under- 
valued allowing five days’ time to re-file the plain 
in the proper Court and on that very day ordered 
the plaintiff to pay costs to the -defendant, but the 
order assessing the amount of costs was recorded in 
the order- sheet three days after the return of the 
plaint, and the plaint was re- flod within the five days 
allowed by Court: oe 


Held, that the suit was barred by limitation as 
there is no provision in the Limitation Act (1X of 
190%) or in the Civil Procedure Code (Act V of 1908) 
for allowing further time to ye-filea plaint, and the 
order allowing further time must be considered a 
nullity. 


` When a plaint is returned under Order VII, rule 10, 
Civil Procedure Code, the proceecings in the suit 
terminate on the day of the return of the plaint, and 
not on the day when the vosts ordered to be paid by 
the plaintiff on such return are assessed and recorded 
in the order-sheet. C GanGa CHARAN Das v. AKHIL 
CHANDRA Sau, 240. L. J. 355 5953 


—- — O. VII, R. 11 (a). 

Per N. R. Chatterjea, J.—If a suit appears from tho 
statements of the plaint to hp barred by any law, the 
proper course is to reject the plaint under Order, VII; 
rule 11, clauso (d), and not to dismiss the suit entirely. 
c Pran KRISHNA Saua v, Kripa Natu 46 


-—— 0, VI, R. 14 415 


652. 


[1916 


iy 


. 
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: 0. IX, Re. 4,9—Application for restoration 
of application indef rr. 4,9 dismissed for default— 
Provincial Small Cause Courts Act (IX*of 1887), 
8.1%, applicabiitty of. - 

When an application under Order IX, rules 4, 9; 
Civil Procedure Code, for the restoration of a suit 


dismissed for the plaintiff's default, is again dismissed ` 


for the default of the applicant (the plaintiff), the 
latter has the right to again apply under Order IX, 
yhle 9, for the re-hoaring of that application. © 

EPIN BEHARI Sana v. ABDUL BARIK, 210. W. N. ao 
24 C, È. J. 446 613 


re 0, ÉX, R. 4--Emecution, application for—Dis- 
missal for default—Restoration, maintainability of 
petition for —Jùrisdiction —Limitation, plea of, when 
tò be raised. 

Order IX, Givil Procedure Code, does not apply to 
' proceedings i in execution. 

Applications for execution should, shed struck 
off, ba presented afresh and not revived asin the 
caseof plaints. 

An order restoring an, application for oxecntion, 
which was dismissed for'd fault, is an order passed 
without jurisdiction and is a nullity. 


- An®objection as to limitation may ba taken at any ii 


stage of the execution proceedings, ifthe facts upon 
which the objection is based are patent upon the face 


_ of the record. PAT GUNJRA KOER v. LAkHAN KOER 


‘ 








337 
~= (0. IX, B. 8 65 
O. IX, R. 9 65, 613 
- O. IX, R. 9, O. XXI, Rr. 58, 63—Sale in 


ateculion—Objeclion dismissed — Withdrawal of exe- 

cution proceedings — Fresh proclamation of sale, whe- 

ther new cause of artion—Order on objection passed 
summarily, whether Gonclusive -Suit for declaration 
that property is not liable to attachment—Limitation 

Act (IX of 1908), Sch. I, Art. 11. 

Proceedings having been instituted in execution 
of a decree for moneys secured onthe property in 
dispute, plaintiff, the son of the judgment-debtor, 
preferred an objection under Order XXI, rule 68, which 
was summarily dismissed by reason of its belated 
appearance. He then broughta regular suit for a, 
declaration that the property was not liable to 
attachment and sale in execution of the decree 
against his father but thut suit was dismissed for 
default in December 1912. The decree-holder, owing 
to failure to secure an adequate bid in 1912, withdrew 
his execution, bub presenteda fresh application for 
salo by auction in 1915 and proclamation of sale was 
made, Plaintiff again brought a suit for the same 
declaratory rolief as in the 1912 oase : 

Held, (L) that as the proclamation of 19 5 furnished 
no fresh cause of action the presont saib was barred 
by Order IX, rule 9, of the Civil Procedure Code; 

(2) that the object ion of the plaintiff having bean 
rejected in 1912, the suit ought to have been brought 
within one yoar of that order of rajectment and not 
having been so brought was time-barred under 
Article 11 of tha Limitation Act. 

Any order on an objection made by a third party to 
ttachment of property in execution of a decres is 

onclnsive, whether that order was passed summarily 
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or after investigation. P Goran SINGU v. GANPAT 
Rar, 66 P. R. 1916; 117 P. W. R. 1916; 180 P. L. R. 





1916 321 
- O. XVIL, R. 11 701, 
= O. XX, R 2 — Judgment acriiten and prot 





“ nounced by Judge after transfer, validity of. 

Under Order XX, rule 2, of the Code of Civil 
Procedure a judgment writton and pronounced by a 
Judge after his transfer is not illegal P Daya RAM 
v. Jarri, S0 P. R. 1916; 128 P. W. R. 1916 938 
0O. XXI, Rr. 1 (b), 2—Joint deeree—Partnars 

holding joint decree—Satisfaction of decree—~Payment 

out of Court te some of decree-holders, whether 
amounis to satisfaction of deeree. 

A payment of the amonnt of a decree to two 
out of three joint decree-holders cannot be treated 
as a satisfaction of the decree even in part, unless 
it is admitted by the third decrcee-holder or unless 
it is proved that he and the other two decree- 
holders to whom the money was paid, own separate 
and definite shares in the joint decrec-debt. 

Per Sadasiva Aiyar, J — It is very doubtfal whethor 
two out of three partners can, in their individual 
capacities, legally claim definite shares in a particn- 
lar decree-debt belonging’to themselves and the 
other partners jointly. 

The right of two out of three partners to receive 
on behalf of the partnership a partnership debt 
which has not merged into a decree kas no bearing 
on the decision of the question whether, when the 
partners have become decree-holders, two of them 
can receive the joint decree-debt. 

Payment to one or more of joint decree-holders 
will bind the rest if they wera constituted as agents 
by the latter, but the status as such agent must 
either appear expressly in the decree or should bə 
expressly creuted after the passing of the decree, 
and cannot merely be inferred from the position of 
the payee as managing member of the joint Hindu 
family of the -decree-holders orns one of soveral 
partners decree-holders. Wi MAHOMED SILAR SANIB, 
& Co, v. NABI Kuan, (1916) M. W. N. 471; 8 L W. 
879; 31 M. D. J 93; 20 M. L. T. 381 f 157 
O. KAL, R. 2 (2) 369 


0. XXI, R. 2, O XXXII, R 7—Decree, ad- 
justmant of, out of Court —Minor, part} to adjustment 
~Sanction of Court - inquiry into question of adjust. 
` ment—Evidence—Adjustment not conferring titlte, 
whether reason for dismissal of petition summarily. 
“Thos provisions of Order XXXII, rao 7, Civil 
Prosedure Code, apply to a compromise ontered into 
even after a decree has been passod, aud an adjust- 
ment of a decree to which a minor is a party 
requires the sanction of the Court. 

Ib is incumbent on a Court to which a petition is 
presented for recording au adjustment of a decreo, 
to hold an enquiry into the matter, take evidence and 
investigate and decide any questions of fact on which 
the parties may nos be agreed. The Court cannot 
summarily reject the petition on the ground that u 
sale-deed executed by one party to the “other was not 
registered and was, therefore, incapable of conveying 
title to the vende. 

The expression ‘show cause’ in paragraph 2 of 
Order XXI, rule 2, Civil Procedure Code, does not 
moan merely to allegs cause nor even to make ont 
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that there isroom for argument, but both to allege 
cause and Lo prove it to the satisfaction of the Court, 
M Davon ROWTHER « PardmMaswamt Prunat, 31 M. 
L. J. 207 7 





O. XXI, Br. 9, 13—Execution—Deseriptiog 
of property in decree amplified in application for 
execution—Sale proclamation, terms of. 

The decree-holder, being apprehensive that the 
description of property given in the decree was 
not sufficient to identify ‘it, gave anamplified des- 
cription of it in the application for execution of 
decree: 

Held, that in such a case the proper course for 
the Court was to advertise for sale the right, title 
and interest of the judgment-debtors in the property 
as described in the decree, and then enter for purposes 


of identification the description given by the decree- - 


holder in the application for execution in order that 
intending purchasers might have an idea of the 
value of the property. But this entry should be 
made as a foot-note and ib should be made clear that 
the additional information’ was furnished by the 
decree-holder. PAT RAGHUNATH TEWARI v. RADHES- 








soR KUAR 368 
QO, XXI, R. 18 368 
O. XXI, R. 16 234 





O. -XXI, R. 16—Assignment of decree—Exe- 
cution, application for, by essignee—ssignee benami- 
dar for judgment-debtor Proof of title. 

The assignes of a decree, who: is found to have 
taken the assignment benami for one of the judgment. 
debtors, should prove his title before he can be 
permitted to execute the decree. WI MOHAMAD ROW- 
THER V. PICHAI ROWTHER, 4 L. W. 534 624 


O. XXI, R. 17, scope of—Huecution petition 
returned for amendment but not re- presented, whether 
step-inerid of execution—Limitation Act (IX of 1908), 
Sch. I, Art. 182, 

An execution petition returned for amendment but 
not re-presented may yet give a fresh starting point 
for limitation. 

Rule 17 of Order XXI, Civil Procedure Code, is an 
enabling one, which allows certain defective appli- 
cations subsequently amended to be deemed appli- 
cations “in accordance with law” with effect from the 
date of the first presentation, M è KAMATCHI AMMAL 
v. Picnu Iver, 4 L. W. 108; (1916) 2 M. W. N. 162; 
31 M. L, J. 661 876 
O. XXI, R. 46 98 


O. XXI, Rr, 46, 64, 79— Attachment and sale 
of debt— Procedure. 

A debt can be sold under Order XXI, rule 64, 
Civil Procedure Code, and delivery made in the 
manner prescribed in rule 79. 

Tt is only when the garnishee or third party 
admits the debt that payment can be ordered to 
be made tothe judgment-debtor, and if the former 
denies the debt, it is open to the judgment-debtor to 
have it sold or to apply forthe appointment of a 
receiver, with power to sue the garnishee for the 
recovery of the debt from him. LB M R RM. 
Firm v U®Zan 469 


Q. XXI, R. 50. (3) 429 
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emee O. XXT, R. F2—Receiver, money in hands of 
—Disputes relating to such money, which Court can 
decide—Jurisdiction. 

A Receiver is an officer of the Court and money 
in his hands is regarded asbeingin the custody of the 
Court. Therefore, the only Court which-has jurisdiction 
to decide disputes relating tp such money is the Court 
in whose custody the money is, and not any other 
Court. PAT DEBENDRA v. CHANDRA BEKHAR, IPP. 
L. J. 449 589. 
—~—— 0. XXI, R. 57, scope of—Attachment, — Sale 

stayed by Appellate Court— Takon petition dis- 

misved in consequence, effect of. 

Under Order XXI, rule 57, of the Civil Procedure 
Code an attachment shall cease only if the applica- 
tion for execution has been dismissed for any 
default of the decree-holder. In all other cases of 
dismissal, the Courts will have to decide on the facts 
of each case whether the order removing a petition 
from thie file amotnted to an adjudication of it so 
as to p'event the attachment from subsisting, 

Where, therefore, after an attachment by a Court of 
first instance was stayed by an order of the Appel- 
late Court the Court of first instance di@missed 
the application for execution: 

Held, that the dismissal did not bear the effect of 
putting an end to the attachment under rule 57. 
Wi VALIAKATH PUTHIAH v. MANAKKAL PARAMESWARAN, 


8 L. W. 601 240 
————— 0. XXT, Rr. 58, 63 321 
0. KAI, R. 63. 





One L was ordered to pay a certain sum as con- 
tributory towards the fund ofa Bank in liquidation. 
In the liquidation proceedings and in the order which 
was issned to another Court for execution, D was 
described as the proprietor of a firm styled 
Nand Lal-Santi Lal. On the attachment of cèrtain 
goods one S filed an objection that S and not L was the 
sole proprietor of the firm, The execution Court re- 
frained from inquiry as the order contained an 
express statement that L was the proprietor: ` 

Held, that the order of the execution Court was 
not appealable inasmuch as it must be taken to 
be an order under Order KAT, rule 63, of the Ciyl 
Procedure Code, 1408. A Santi LAL v. INDIAN EX- 
CHANGE BANK, LAHORE, 14 A. L. J. 722; 88 A. 687 6 


vom O, XXI, 1. 68-—Burden of proof—Suit by 
claimant to property under attachment—Plaintiff, 
what must prove. 

A person intervening unsuccessfully as an objector 
in execution proceedings, on the strength of a docu- 
ment of title, who is obliged to bring a fresh suit to 
establish his title; must gire prima facie evidence 
that the document represents a bona fide transaction , 
in order to get rid of the order’ which has been 
passed against him O.« KALKA PRASAD v, BITDA 


BakusH, 19 O. C. 64 427 
—— — 0, XXI, R. 64 469 
O. XXT, R. 65 850 


O. XXI, R. 66—Genexal Rules of Practice for 

Civil Courts in U. P., Ch. IV, r. 5 (a)— “Gift”, 

property acquired by, if ancestral—Eaxecution of 
decree, ~ 

Property to which title is made out by gift is 

not property inherited within the meaning of rule 


| 
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5 (a) of Chapter IV of the General Rules of Practice 
for Civil Courts in the United Provinceseand is, 
therefore, not ancestral property. A FAZAL AHMAD 
w WESAL-UD-DIN, 14 A. L. J. 669; 88 A. 481 742 


——~—— O. XXI, R. 65, Ss. 2 (2), 47—Sale proclama- 
. tion— Objections of judgment-debtor, summary rejec- 
tion of-~Judicial decision Appeal. 

Oa a notice issued to the judgment-debtor to 
settle the terms of a sale proclamation, he put in a 
stftement of objections to the effect’ (-) that 
portions of the property advertised for sale should be 
described as aycestral, (2) that the specification of 
the property was incorrect and ‘3) that the pro- 
perties were undervalued. The Court summarily 
rejected all the ohjections. Ori appeal: 

Held, per Piggott, J., that whether all orders passed 
by an execution Court in proceedings under Order 
KAT, rule 66, are decrees and appealable as such or 
-not, an order refusing to enquire into the valuation 
was an appealable decision. 

If after issue of notice under Order XXI, rule 66, 
the parties are seriously at issue with regard to the 
valuationof the property to be entered in the sale 
proclamation, the Court must go into the matter and 
determine it judicially, instead of accepting without 
question the decree-holder’s valuation. 

Per Walsh, J.—That the questions raised by 
the judgment-debtor were questions covered by 
section 47, Civil Procedure Code, and the decision 
complained of was a decision under the section from 
which an express right of appeal was given by the 
Code. 

Quære (per Piggott, J.)—Whethera question raised 
by a judgment-debtor under Order XXI, rule 66, 
Civil Frocedure Code, can be again raised under Order 
XXI, rule 90, Civil Procedure Code. 7 £ 

Obiter (per Walsh, J.\—Questions raised by a judg- 
ment-debtor under Order XXI, rule 66, as well as 
matters which he omitted to raise under the rule, 
cannot be set up after sale. A SHIAM Lat v, ROSHAN 
Lan, 14 A. L. J. 363 230 


—— — 0. KAT, R. 69, O. XLI, R 5—Ex parte 
@ecree, application to set aside, dismissal of—Appeal 
—Stay of proceedings in execution, application for— 
Discretion of original Court —Appellute Court, powers 
of. 3 

During the pendency of an appeal against an 

order refusing to set aside an ex parte decree, the 

original Court has discretion to stay proceedings 
in execution pending the disposal of the appeal. 

There is no such power vested in the Appellate 


Court. PAT JAMUNA Prasan v, Macar Ram 443 
nom — O, XXI, R. 79 469 
——-—— O. XXI, R. 89 779 


e emaan 





0. XXI, R. 90 —-“Entitled to share in rateable 
distribution,” “whose interests are affected by the 
sale”, meaning of “Setting aside an execution sale,” 
right of insolvent judgment-debtor to apply for—Con- 
spiracy of auction-purclaser with other bidders to put 
gown price, whether suficient ground for setting aside 
sale. g 
A judgment-debtor who has been adjudged an 

insolvent and whose property has been vested in 

an Oficial Receiver, has no interest to apply for 
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setting aside au execution sale of his property 
under Order AKI, rule 99, Civil Procedure Code. 

An allegation that the bidders ata Court auction 
conspired with the auction-purchaser to put down the 
priwe, is no ground for setting aside the sale. 

Tho words “entitled to share in rateable distribn- 
tion of-assets” in rule 90 of Order XXI, Civil Pro- 
cedure Code, refer to decree-holders who are entitled 
to a rateable distribution under section 73 of the 
Code. The right to receive dividend before the 
Official Receiver is not contemplated by the rale, 

The words “whose interests are affected by the 
sale” in the same rule, refer to existing interests 
in the property sold and not to the claims of alleged 
oreditors. S PRAGJI Kana v. Assa JALAL, 108, L. 
R. 53 530 


—— — Q0. XXI, R. 90—Sale, application to set aside 
—Trregularity, material, what is not. 
An omission tostate in the proclamation of sale the 
precise amount of claims received from other decree- 


- holders subsequently tothe order directing the sale 


of the property is not a material irregularity, nor is 
the absence from the sale proclamation of a valua- 
tion of the property ordered to be sold a material 
jiregulaiity when it has not a deterrent effect on the 
minds of the intending or possible bidders. 

In a case whore a bidder intends tp bid fora 
number of lots and is allowed by the sale officer 
to deposit his one-fourth share of the purchase- 
money as soon as the sales have all been concluded, 
instead of atthe conclusion of the bidding for each 
particular lot, though the sale officer is guilty of an 
irregularity, it is for the judgment-debtor to show 
that the irregularity committed was material in that 
it caused him substantial loss and in the absence of 
such evidence the sale cannot be set aside. A 
MOHAMED ALI v. MAHABIR PRASAD 411 
——-——- 0. XXI, R. 92 (3) a 473 


—— — 0. XXI, R. 95 -Order delivering possession 
to decree-holder auction-purchaser—appeal. 

No appeal lies against an order under Order XXI 
rule 95, delivering possession to the decree-holder 
auction-purchaser. PAT ABDUL GANI.v, RAJA RAM, 
20 C. W. N. 829; 1 P. L. J. 282 . 468 


— — 0. XXI, R. 2 154 


—— 0. XXII, R. 3—Application to bring on re- 
cord legal representatives of deceased appellant— 
Limitation ~Limitation Act (XV of 1877), s. 6, Sch. 
II, Art. 175 A—Limitation Act (1X of 1908), Sch. I, 
Art. 176 — Minors. 

An application under Order XXII, rule 3, Civil Pro- 
cedure Code, to bring on record the legal represen- 
tatives of a deceased appellant must be ‘made within 
six months of the latter’s death. 

Section 6 of the Limitation Act does not apply to 
such applications, LB Ma Min THIN v MAUNG to 
Win 438 


—— — (). XXII, Rr. 4, 11—Application for amend- 
ment of decree—-Death of one of respondents pending 
appeal -— Legal representatives not brought on record, 
effect of Relief, whether can be granted. bi 
Where a decree is passed against all defendants 

equally, a partial amendment of it cannot be allowed 

asagainst some of the defendants alone, 


- made by her was not binding on them. 
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Where, therefore, during the pendency of an appeal 
against an order rejecting an application for amend- 
ment ofa decree, one of the defendants-respondents 
died and no proper steps were taken to bring his 
legal representatives on record in time: e 
. Held, (1) that ib was not possible to amend 
the decree without having on record and hearing all 
the defendants; `, < 
_ (2) that the appeal having abated .against the 
deceased defendant, it must he dismissed as against 
all, as the’relief asked for coald not bo granted in 
theabsenve of one of tho parties. WI PonNnamBana 
Moorman t. MAnapnya Partan, (1916) 2 M. vN 


r7 ' 


——— 0. XXII, R. 9 209 
Kagan 0. XXII, R11 697 
———— 0. XXII, R.19 154 


= — 0. XXIII, R. 1 (3)—Same ‘subject-matter, 
meaning of— Withdrawal of suit, whether bars fresh 
sut wherein causes of action.and reliefs claimed 
-different—Right of plaintiff in second suit to contest 
defence pleas in withdrawn swit—Alienation by 
© widow — Rsversioners’ suit for declaration, with- 


- drawal of — Subsequent suit for possession after 


widow's death, maintainability of. 


The term ‘subject-matter’ in Order XXIII, rule 1 (3), 


must be con&trued strictly. 

Where, after withdrawing a suit without per- 
mission to bring a second suit, the plaintiff institutes 
a fresh suit based on a different cause of action 
and claiming a separate relief, the second suit 
cannot be considered to have been brought in reg- 
pect of the same subject-matter as the first suit 


within the meaning of Order’ XXII, rulo 1 (3), 


Givil Procedure Code. f 

In such a case the plaintiff in the second suit is 
not debarred from contesting the truth of the. alle- 
gations made by the defence in the first suit. 

The reversioners of a Hindu widow sued, during 
her lifetime, for a declaration that an alienation 
3 The alienee, 
in defence,-pleaded that he was the illatom son-in- 
law of the insb malejowner. The widow having 
died duringthe pendency of the- suit, phe plaintiffs 
withdrew the suit and subsequently bronght a suit 
for possession of the property alienated: i 
. -Held, that the second suit was nót barred by the 
provisions of Order XXIII, rule 1 (3), Civil Procedure 
Code, M ,PANDILLAPALLI SINGA REDDI v. YEDDULA 
Suspa REDDI, 3f M. L. J. 43; 20 M. L. T. 62; waga 

5 


OAL W.N. I; 4. W. 1 


wow O. XXIII, R. 1, S, 115— Withdrawal of suit, 
~ order for, in absence of formal defect—Jurisdiction— 

‘High Court — Revision. z 

There is no general jurisdiction given by the 
Civil Procedure Code for allowing a party to with- 
draw a suit with liberty to bring a fresh suit on 
the same cause of action, except under the pro- 
visions of rule 1, Order KK II, Civil Procedure Code. 
| An order allowing the plaintiff to withdraw a suit 
with permission to bring a fresh suit when there 
is no fermal dofect in the case, is not in accord- 
ance with-law and the High Court will set it aside 
in‘ revision © RAM OHANnRA Das v. HACHUNIA 
FAKIR 843 
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— — 0. XXVI; B. 9— Local invéstigation by Court, 

value pf— Procedure, ` 

It is doubtful whether onder tho provisions of 
the present Civil Procedure Code il. is legal for the 
Court in person to liold any local investigation In 
case the Court holds any Iocal investigation, the 
result of the investigations should be made a matter 
of record in order that the party adversely affected 
by it may have an opportunity of meeting it, “and 
further, it should be used only for the purpose “pt 


enabling tte Judge to understand the evidence and- 


not for the purpose of finding his decision’ thereon. 
PAT Avant Lat Sanu v GOKUL BAHU 344° 


— —- 0. KAKI, Rr. J, ?, 19-+4ppeal—Deafh of 
guardian ad litem of minor appellant pending uppeal. 
—Fresh guardian not appointed—Decree against 
minor, validity of— Execution proceedings, appoint.’ 
ment of guardian in—Sale in execution without objec- 
tion, whether valid—Jurisdiction. 

The provisions of Order XXXII, rnle 19, Civil 

Procedure Code; are imperative. - ` g 
A decree passed against a minor appellant who was. 

not at the time represented by a guardian ad, litem is 

void and all proceedings had thereafter are alsp void. 

The position is the same asif the minor was not party 

to the appeal. a 
The subsequent appointment of a guardian ad litem 

in execution proceedings neither validates the decree, 

nor renders a gale held in the course of the execution 
legal, and ‘the sale conveys no title to the pur- 
chaser ; 2 fe : oe 

The fact that a minor appellant’s interests were 
safeguarded by some of the defendants, whose defence 
was common with that of the minor, will not cure 
the defect of want of jurisdiction in the Court to sell 
the properties of the minor who was not properly 
represented on'the record and as against whom the 

decree was a nullity. M Crunpury KRISHNAYYA v. 





KoRIPALLI Rast, 31 M. L. J. 39 T54 
O XXXI, R. 2 vs 154 
— — O. KANTI, R. 7 < 70 


——*— 0. XXXII, R 7— Minor — Compromise by 

* guardian, when binding on minor — Leare of Court — 
Arbitration, reference to, in pursuance of compromise, 
whether amounts to sanction of compromise — Applica- 
tion for leave withdrawn. < ; 

No next friend or guardian can compromise a 
case on behalf of a minor without the leave of the 
Court expressly recorded in the , proceedings. 

The action of a Court in-referring a case to 
arbitration in accordance with a compromise between 
the guardian of a minor and the other parties to the 
suit is not equivalent to approving of the compromise 
on behalf of the minor A 

It is open to a guardian to withdraw a petition, 
asking leave to enter into œ compromise, at any 
time before leave is granted. PAT Hanuman Rat, 


4, JAGDIS Rat 675 
O XXXII, R. 15 856 
— -—— 0. XXXII, R. 19 154 





O XXXIII, Rr. 16, 1'—Pauwper suit partly 
successful— Costs, defendant, if liable for whole— 
Court-fees—Equity. 

In a case in which a pauper plaintif partly 
succeeds and partly fails, the Court is presumably 
intended to deal-with snch a case by combining 


Vol. XXXV? 
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the provisions of rules 10 and II-of Order XXXII 
of the Civil Procedure Code, 1908, and apportion 
the costs according to success and "failure. 

Ina pauper suit it is not equitable to permit a 
plaintiff to penalise the defendant by exaggerating 
his claim, 

Semble.—-The question of the discretion of a 
Court in dealing with a case in which a pauper 
plan tit has partially succeeded and partially failed 

padah deserves tobe dealt with by a special 
ru A Ganca Danan Rar v. GAURA, 14 A. L, J. 








5% 88 A. 460 46 
0. KANTI, R. 11 46 
0. KAKI, R. 6 158 
0. XXXIV, R. 6—Mortgage — Final decree 


making defendant personally Uiable—Order made ex 
parte—Pructice—Equitable mortguge — Deposit of 
title-deeds, effect of. 
x When’ there is a deposit of title-deeds, the Court 
treats that as an agreoment to execute a legal mort- 
gage and, therefore, as carrying with il all the 
remedies®* incident to such a mortgage. In a suit 


based an such a mortgage, the appropriate remedy’ 


is a decree for sale 

In view of Order XXXIV, rule 6, Civil Procedure 
Code, permitting a Court to pass a final personal 
decree only when the balance due after sale of the 
mortgaged property is legally recoverable from tho 
defendant otherwise than out of the property sold, 
it would appear right to issue notice to the judg- 
ment-debtor to show cause before making a decree 
under the rules, except possibly in cases in which 
the judgment and preliminary decree have expressly 
made him liable personally. 

Where the final decreo is passod ex parte, the 
judgment-debtor should apply to the original Court 
which mado it to set it aside, and not to the 


Appellate Court which confirmed the decree. LB 
Bapier RAHMAN Cuowpry ~v. M. A. R. R. M. R. M. 
Cuerty FIRM 288 

799 


——— 0. XXXIV, Rr. 7,8 
e 


sem O, XXXIV, R. 10—Mortgage suit—Account 
in preliminary decree, if adjusted once for all—Money 
- puid by mortgagee after prelaminary decree either for 
vent or for supporting his title to mortgaged property, 
` if can be added to mortgaye money. 
Where ina preliminary decree in a mortgage suit 
- a Court instead of directing an account to be 
taken inserts the actual amount the mortgagor is 
liable to pay, the account is not adjusted once for 
all but may vary from time to time. 


If after the proliminary decree in a mortgage suit 
the mortgagee pays to the landlord the rent due in 
respect ot the mortgaged property, or properly spends 
any money either for supporting or defending the 
title to the mortgaged property the amount so paid 
should be added to the amount found due on the 
mortgage in the prelimjnary decree, even though 
thero was no express covenant in the mortgage-bond 
entitling the mortgagee to add such amount. 


Bemble. —After the preliminary decree in a mort- 
gage suit tho mortgagee is not bound to leave the 
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mortgaged property in jeopardy (for non-payment of 


rent) until the Court decides the matter one way or” 
the other (by the final decrece) C ALLAHABAD 


Bank, Lrp. v. Morr LAL BARMAN 95 
mean O XXXIX, R.I 718 
——~ - O. XL, R. 1—Receirer, appointment of— 


Guardian of incapacitated person, whether can be ap- 
_poinied Receiver—Appellate Court, powers of, to in- 
terfere with appointment once made, 

It is not an inflexible rule of law that the guardian 
of an incapacitated person should not be appointed 
Receiver to his estate. The whole circumstances of the | 
particular case must be looked at, and an Appellate ~ 
Court will not in any case interfere lightly with an 
appointment, unless a general principle can be 
shown to have been infringed. M Aiya NADAR ve. 
TreNAMMAL, 4 L. W. 285; (1916) 2M. W. N 256 939 


O. XLI, R. 8-—Judgment—No record of find- 
ings—Report, evidentiary value of. 

Where the judgment of the lower Appellate Court 
was in the following terms:—“Counscl for the respond- 
ents admits that the evidence of the Naib-Tahsildar 
recorded in this Conrt is the best evidence avail- 
able on either side. It follows that the appeal 
must be decreed. The appeal is, therefore, decreed 
with costs: ’ 

Held, that it did not comply with the require- 
ments of the law. 

The report of a Tabsildar or Naib-Tahsildar, being 
the result of the investigation made by him, is only 
an expression of his opinion in the matter. It can- 
not bé the sole basis ofa decision in regard toa 
question of title. A KUBER SAITHWAR Ram TAHAL 
UPADRIA v. Gupta BAITHWAR 237 
0. XLI, R. 4 743 


O. XLI, Rr. 4, 88—A4ppéal by one co-defend- 
ant— Common ground—Power of Court to pass decree 
in favour of all defendants. 

Order XLI, rule 88, read with Order XLI, rale 4, of 
the Civil Proceduro Code, gives the Appellate Court 
power to interfere with a decree if the decree is based 
upon grounds common to all the defendants although 
only one of such defendants has appealed against that 
decree. There is no, justification for the proposition 
that a defendant who suffers a decree to be passed 
ev parte against him cannot benefit by the appeal of 
his contesting co-defendant. The object of rules 4 
and 83 of Order XLI is to provent contradictory 
decisions in the matter of the same suit. PAT Ran 
TAHAL SINGH t. Suxeswar Reyaiy, LP. L, J. 143 547 


——-— 0. XLT, R. 5 443 o 


———— 0. XLI, Re. 17, 19 — Appeal dismissed for 
defaulté—One Vakil refusing to appear in absence of 
other — Negligence—Ground for setting aside order of 
dismissal for default. 

Adjournment of an appeal was sought on the 
ground that the better of the two Vakils both of 
whom represented the appellant, was absent from 
the station. The Court refused adjournment and 
proceeded to hear the appeal. The other Vakil 
declined to appear with tho result that ee appeal 
was dismissed for default: 

Held, (1) that the Vakil’s conduct amonite tu a 
very gross neglect of his client’s interests: 








e 
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(2) that there was no ground for setting aside the 
order dismissing the appeal for default. PAT Rane 








Benar Lan v. RACHEYA Lav, 1 P. DL. J. 65 429 
——— 0. XLI, R, 19 439 

0, XLI, Re. 22 (8), 33 305 
- 0, XLI, R. 23 41, 105 


Lam 0 XLI, RR. 23, 25, 27 — Remand — Con- 
ditional order. i 


Where the Court of first instance came to findings - 


on ali thẹ points raised and the lower Appellate 
Court, purporting to act under Order XLI, rule 23, 
Civil Procedure Code, remanded the case for trial 


on the condition that the plaintiff deposited the costs of - 


the defendant in both Courts within seven days, 
the High Court set aside the order of remand and 
directed the lower Appellate Court to take up the 
case at the stage where it had left off and to act 
under Order XLI, rule 27, if it was of opinion that 
either of the parties had made out a case for the 
reception of additional evidence. A RAM Sarur SARU 
v. Ratan SEN SINGA 239 


O. XLT, R, 28, S. 11—Remand for decision 
on merits z Fresh preliminary point, whether can be 
raised before trial Court after remand — Pleadings — 
Res judicata. 





Plaintiffs sued on a mortgage, but their suis was 
dismissed on the ground that no consideration 
for the mortgage had passed. Plaintiffs appealed 
to the High Court, which held that the 
passing of consideration was proved and remanded 
the case to the lowcr Court under Order XLI, rule 23 
for decision on the merits. The defendants did not 
try before the High Court to support the judgment of 
the lower Court on any other ground. On the case 
being remanded to the lower Court they raised for 
the first time the objection that the mortgage-deed 
had not been properly attested within the meaning 
of section 59 of the Transfer of Property Act. The 
lower Court again dismissed the suit, on that ground: 


Held, that the effect of the order of remand was 
to send back the case to the first Court to have the 
remaining issues tried, and that the latter Court 
was not competent to frame and try a fresh prelimi- 
nary issue. 


Held, further, that the technical plea of want of 
due attestation, in the form in which it was put 
forward, was a new one and ought to be treated as a 
plea put forward for the first time in appeal. ‘The 
defendants not having raised the point when the case 
came up before the High Court for the first time, 
should be held to be precluded from taking it at a 
subsequent stage of the same litigation, either on the 
principles of res judicata as laid down in Ram Kirpal 
v. Rup Kuari,6 A. 269; 11 I. A. 37; A. W. N. (1886) 
286 (P. C.), or on the general discrotion of an Appel- 
late Court in dealing with a substantially new plead- 
ing, taken for the first time in appeal, and not admit- 
ting of satisfactory disposal without the recording of 
fresh evidence. A (UHUNILAL v. HABIB Anr 571 


wae O. XLI, Ru. 25, 27 239 
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— O. XLI, R. 87—-Admission of documents after 
closing case—Omission to record reason —Illegality 
—Remand with direction that case be re-heard by 
another Judge. 

It is illegal for a Court of Appeal to admit docu- 
ments adduced by one party in evidence after the 
case has been closed, arguments heard and judg- 
ment reserved, without giving the opposite party an 
opportunity of rebutting them and without rec8rd- 


ing reasons for such aimission. ` 


When a case is remanded under such eircum- 
stances for being ve-heard, the proper course is that 
the order of remand should be accompanied eby a 
direction thatthe case be re-heard by some other 
Judge, as the Judge who originally “heard the appeal 
may not be free from the impression formed at the 
first hearing. C GAJADHAR PROSAD yp. Loata, 24 (1, 


L. J. 451 698 
—— 0. XLI, R. 33 547,743 
———— 0. XLII, R. 1 - © 5 
——— 0. XLV, R.3 583 
— — 0. XLVI, R. 1 a 633 


———= 0. XLVII; R. 1—Review—Application filed 
after filing appeal, maintainability of. 
An application for review of a decree after an 
appeal has been preferred against it is not maintain- 
able. A MUHAMMAD YUSUF v. RAJA BAM 867 


— — Q. XLVI, R. 1—Review, application for— 

Grounds, 

An application for review cannot be granted 
when it is made not on the ground of the discovery 
of new and important matter but on the ground 
that the jadgment is erroneous onthe merits, The 
applicant is not entitled to re-argue the whole case. 
P KHALIL v. YAQIN-UD-DIN, 185 P. R. 1916; 147 P. 
W. R. 1916 342. 


— —— 0. XLVII, R. 1—Review, application jor, 
maintainability of, when Appellate Court seised of 
case—Review application, pendency of, if bars Appel- 
late Court from hearing appeal —Second appeat— 
Discretion, interference with-—-Costs, award of, 

Where an Appellate Court is seised of a case, 
and is empowered by law to grant the relief claimed 
by an applicant, the latter shonld have recourse to 
the Appellate Court and not to the Original 
Court. ` 

Therefore, where a party to an appeal can present 
his case to the Court of Appeal by way of cross-objec- 
tion or otherwise, an application for review to the 
original Court is incompetent and cannot be main- 
tained, 


The pendency of an application for review in the 
original Court does not preclude the Appellate Court 
from hearing the appeal and if the Appellate Court 
in its discretionary power refuses to entertain an 
application for extending time for filing cross- 
objections, the Chief Court on second appeal will 
not interfere without adequate reason. 


_ There is nothing unreasonable or contrary to law 
in awarding full costs to a successful co-defendant. 
P PUNJAB SINDH BANK, Lip, v. RAM KISHEN 529 


i 
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—— 0. XLVII, Rr. 4, T—Reriew—“ Strict proof,” 
meaning of—Limitalion Act (IX of 1908), 3. 5, Sch. 
I, Art. 178 Sufficient cause for excusing day. 

The expression “strict proof” in clauso (b) of the 
proviso to rule 4, Order XLVII, Civil Proceduro 
Code, means proof according to the formalities of 
law and does not refer to sufficiency of proof in 
securing a particular conviction of the judicial 
miad, It means anything which may serve directly 
of indirectly to convince a.Court and which has been 
Brought before the Court in legal form and ii com- 
pliancé with the requirements of the law of 
evidence. & 

An application for review of judgment based on 
the discovery of, new evidence made more than 90 
days after the date of-the decree but shortly after 
the discovery of the new evidence, which was not 
within the applicant’s knowledge and could not 
have been adduced by him when the judgment was 
passed, is mot barred under the law of limitation. S 





CHANDRA KANTA v, LAKSHAN CHANDRA 6 
e 
— 0. XLVI, R. 7 15, 651 
——— a Son. II, PARAS, 10, 14 (b) 761 


———*e— Scu. IT, paras. 10, 15, 16—Arbitration, refer- 


ence to—Absence of some of the arbitrators during 


enquiry—Award, signing of, by absentees ufter sub-. 


mission to Court—Illegality—Decree in terms of illegal 

award— Appeal. : 

Under section 10 of Schedule IT, Civil Procedure 
Code, it is incumbent upon all the arbitrators to 
sign the award before it is filed in Court, and a 


- Court has no power to allow any of them to sign 


itafter it is duly submitted. 

A decree passed in accordance with an award 
which was signed by some of the arbitrators after 
its submission to Court is illegal and invalid. 


Though itis open to tho Court which made the 
reference to set aside an invalid award yet, 
when the objections to its validity have been 
overruled by" it and a decree has be2n passed in 
terms of the award, an appeal does not lie from such 
a,decree under section 16 of Schedule II, Civil 
Procedure Code, except where the decree is in excess 
of ornotinaccordance with the award, 

Per Atkinson, J.—A provision in the petition of 
compromise providing that any of the parties might 
object to the award on any account is ultra vires 
and contrary to the procedure applicable to arbitra- 
tion proceedings arising in a pending suit, as laid 
down by Schedule IT, Civil Procedure Code, and more 
especially by clause 15 thereof. PAT ` Kuupirast 
Manto v. CHANDI CHARAN Mauro, 1 P. L. J. 803 358 





Scn. IJ, PARA. 12 h 887 
————Scu. TI, para. 14 (b) 761 
———— — Scu. IT, para. 15 E 358 
= Sou. IT, PARA. 16 358, 914 


——— Son. II, PARAS 18, 22—Arbitration — Award 
how far bars subsequent suit for same reliefs -Specific 
Relief Act (I of 1877), s 21. 

A valid award will be a bar toa suit based on any 
of the claims embraced in the submission and covered 
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by the award. It is, however, open to a party to 
impugn the validity of the award or to show that 
some part of the claim was not covered by itand if 
he succeeds in the latter such part should be dealt with 
onits merits. LB Ma Yor v. Mauna Kya QAING, 





¢ Bur. L. T. 98 710 
— Sen II, para. 21 833 

——— — Son. II, PARA, 22 . 710 

CODICIL. See Winn. . 


COMMERCIAL INTERCOURSE WITH ENEMIES 
ORDINANCE (VI or 1914), S. 3—“Obtaining,” 
meaning of—Receiving goods ordered before Ordi- 
‘nance, whether offence—Attempt to obtain”, rule of 
law applicable to—Penal Code (Act XLV of 1860), 
$. 511—Interpretation of penal Statutes. 

The accused was charged with contravening tho 
Royal Proclamation of the 9th September 1914 at 
Madras between the 2Ist and 26th November by 
obtaining and attempting to obtain goods from 
an enemy and from anencmy country. It appeared 
that onthe 28th July the accused had cabled to his 
agent (who afterwards-became an enemy) an order for 
28 bales of tobacco leaf and on the 31st July the agent 
wrote saying that he had executed the order, 
These bales were shipped at Amsterdam on the 
ith October and consigned to the London agents of 
the accused, who paid the freight, took them out 
and re-shipped them for Madras where they arrivee 
on the 2lst November. The Ordinance prohibiting 
commercial intercourse with the enemy had come 
into force on the 14th October. It further appeared 
that on the 26th November accused wrote two letters, 
one to his Amsterdam agents and the other to Blum 
Bros., an enemy firm in Goch. In these letters the 


“accused sought to get his tobacco stored with Blum 


at Gochin Germany sent to Amsterdam and under- 
took to pay the incidental charges: ° 

Held, (1) that inasmuch as the goods in question 
were shipped before the 14th October 1914, the 
date when the Ordinance came into force, the 
accused could not be convicted of “obtaining” 
enemy goods within the meaning of section 3 of 
the Ordinance. 


(2: (Coutts Trotter, J., dissenting) that the charge 
could not be altered into one of obtaining goods at 
Madras from his London agents by way of trans- 
mission from an enemy, as, if the accused be held 
to have obtained the goods in London, he could 
not again be convicted of obtaining thom from 


himself. d 


(8) that the conduct of the accused in sending 
the letters of the 26th November 1914 amounted 
to an attempt within the meaning of section 511, 
Indian Penal Code, which also applied ~ to cases 
punishable under somo other law, and that it could 
not be contended that it was no offence for the 
accused to send for his own goods, as the removal 
of merchandise, even though acquired before the war, 
fromthe enemy country after knowledge of the 
war without a Royal license is illegal. 


Per Wallis, C.J.—A Penal Statute haseno retros. 
pective operation, unless the intention of the 


i e 
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Legislature that it should have such effect is clearly 
indicated, 

The word “obtaining”? in section 3 of the 
Commercial Intercourse with Enemies Ordinance VI, 
of*-1914, includes procuring, or ordering the goods 
from the enemy as well as taking delivery of ‘them 
on arrival, 

Though the provisions of the Indian Penal | 
Code do not in terms apply to offences created by 
spévial laws, there is no reason why the same rule 
should. not apply to cases of attempts which are 
punishable under some other law. 

Per Coutts Trotter, J.—The same goods could 
be “obtained” twice within the meaning of the 
section and such an act would constitute a second 
offence under the lattor part of the sub-section, but 
as the accused had not been charged under it, 
the charge could not be altered, especially in view 
of the fact thatthe accused acted without realising 
that he might be breaking the law. 

Whenever the Legislature declares a series of Acts 
to constitute crime, any person who has entered 
upon that series of acts must from that moment 
stay his hand, and if he proceeds to the completion 
of the series of acts, he is guilty of the crime. “ 

Breaches of law enacted to safeguard’ the 
welfare and safety of the Empire in. war time must 
be punished, if only as a warning to others. M FRE- 
Derick EpmMep Hoover ò. EMPEROR, 4 L. W. 82; 20 
M. L. T. 180; (1916) 2 M. W. N. 161; 17 Cr. L. J. 321 

497 


COMPANIES ACT (VI or 1882), S. 74— “Manager”, 
definition of-~Default in filing balancé-sheet— Manag- 
ing Agents and Directors, liability of. 

The expression “Manager” as usedin section 74 
of the Companies Act, 1882, includes every person or 
body of persons who conducts or condnct the affairs 
of a Company and to whom its management, subject 
to the control of the Directors, is entrusted. 

Where, therefore, a firm is entrusted with the 
management of a Company, it cannot escape liability 
for its misfeasance or non-feasance merely by calling 
itself “Managing Agent” instead of “Manager”, 

Where the balance-sheet of a Company should 
have been made ont and filed with the Registrar of 
Joint Stock Companies on the 20th August 1913, - 
bub was not in fact submitted till the. 22nd Ooto- 
ber, and consequently the Chairman of Directors 
and the Managing Agents of the Company were 
‘convicted under section 74 of the Companies Act, 1882: 

“Held, (1) that the Chairman of Directors could not 
escape ‘liability on the ground that he depended 
upon the Managing Agents to do all that was 
necessary and had on several occasions asked them 
to do so, bub that he was bound to take such 
reasonable’ measures as he could to prevent default 
being made and nothaving done so, was rightly 
convicted; 

' (2) that the fact that one of the members of the 
firm, which acted as Managing Agenis, was also 
punished in his individual capacity as a Director was 
no reason for not punishing him as a member of the 
rm. P „IOTA Ram v. Emperor, 18 P. R. 1916 Cr; 
17.CR. L. J, 308. 482 
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e 
——— $s. 81, 125, 151—Contributory, liability of 

—Calls, unpaid, barred .by time, if recoverable by 

liquidato?—Limitation Act (IX of 1908}, Sch. I, 

Art, 112, 

Once a member of a company, which is being 
wound up, is upon the list of contributories, 
unless he succeeds in showing as against the 
, liquidator that he should not have been put 
on the list of contributories, he is Hable for £l 
those matters in respect of which he may be charge, 
in the event of the company being wound.up, that i is 
to say, to the extent of his original share ‘held In the 
company which remains unpaid, he és liable to 
contribute to the .assets of the company for paymént 
of the debts due to creditors and the expenses of wind- 
ing pp under section 61, of the Indian Companies 
Act, VI of 1852. ` 

When a Court makes calls from persdns on the list 
of contributories for the amount for which they are 
shown as liable in the list prepared by the liquidator, 
it is not the right of a company which is being enfore- 
ed by the liquidator but a statutory right of the 
creditors of a company, to enforce against the contri- 
bntories of an insolvent) company through the | 
Court the obligation which the shareholders ook 
upon themselves when they originally subscribed in 
the event of insolvency subsequently overtaking the 
company, and the calls are recoverable although 
they have become statute-barred under Article 112 
of the Limitation Act and ceased to be recoverable 
debts by the company. A JAGANNATH PRASAD v. 
U. P. Fuour AND Oin Mrans Co, Lip, 14A. L. J. 
349; 38 A. 347 ` 159 


Ss. 125, 151 159 


S. 169—Appeal, right of, eatent of. 

A right of. appeal under the provisions of sectiun 
169 ofthe Companies Act, 1882, is co-extensive with 
the right of appeal conferred by the Code of Givil 
Procedure, 1903. A SANTI LAL v. INDIAN EXCHANGE 
Bang, LAHORR, l4 A, L. J. 722; 38 A. 537 


COMPENSATION. See CRIMINAL PROCEDURE Conk, 
s. 250; LAND ACQUISITION Act, s. 11; LanpnorR 
AND TENANT. 

, liability for, by person enjoying benefit of 
non-gratuitous act—Act done without knowledge 
of person , benefited 794 


COMPLAINT. Bae CRIMINAL PROCEDURE CODE, ss, 
195, 202. 

COMPROMISE. See BENGAL Tenancy Act, s. 147 
(a); REGISTRATION Act, s. 17 (b) 

———-, admissibility of, in evidence—Family 
settlement—Civil Procedure Code (Act V of 1908), 
0. XVIII, r. 11—Objection as to admissibility—- 
Procedure ` 701 
: , Views of parties as to, if absolute 243 


CONFESSION. See Evipence Act, s. 24. 





Punishment, lenient, award of, to confessing 
accused. 

An accused person should ‘not be encouraged to 
confess by the knowledge that if he does so he will 
receive lenient’ punishment. A confession may be 
an indication that the accused is Snot an entirely 


i 
Vol KAKI 


CONFESSION—concid. 
» . 


irreclaimable and hardened crfminal and where this 
is so, it may and very properly -should be taken into 
consideration in awarding punishment. “UB NGA 
Kyaw Zax HLA ». EMPEROR, U. B. R. (1916), I, 
114; 17 Cr. L: J. 402 962 


CONSENT DECREE, characteristics of 850 
CONSIDERATION. See MORTGAGE; SALE. 

-— , presumption as to payment of 56 
Risen when not indictable 991 


CONSTRUCTION or DOCUMENT. See Document, 
CONSTRUCTION OF; EVIDENCE Act, s, 92. 


CONTEMPT. See INJUNCTION. 


CONTRACT, recission of, by another conlract—Con- 
tract, abandonment of 305 


-——  Sale’in favonr of minor through guardian 
~ Obligation arising from > 2 


-~ , tiipartite—Specific performance—Rights and 

Mabilities of contracting parties. 

The plaintiffs, defendant and his landlords enterad 
into @ tripartite agreement that the plaintiffs would 
give, to the landlords a plot of land in exchange for 
‘the “land the defendant held under them as his 
-homestead and the defendant would vacite the land 
he held, in favour of the plaintiffs, on receipt of a 

- consideration in money from them and on receiving 
from his landlords, out of the lands they would get 
in exchange, an equal piece of land with similar 
rights for the purpose of his residence. The defend- 
ant; on getting Rs. 60 from the plaintiffs, did not 
vacate the land by removing his huts, whereupon 
the plaintiffs brought a suit for recovery of its khas 
possession, the landlords having been added as 
co-defendants: 

Held, that the landlords must granta lease of a 
convenient plot of land, out of the lands they got in 
exchange, in favour of the defendant with similur 
rightsand of equal quantity with the land the defend- 
ant held underthem and that on the execution of such 
a lease, the plaintiffs would get khas possession of the 
land in suit © KANGALI DHUBI v. IJOHHAMOYI er 
4 


CONTRACT ACT (IK oF 1872), S. 28 575 
---—- —§s.87, 74-—Ifortgage-—Cash consideration—Re- 
payment in kind in monthly instalments, stipulation 
for —Whole umount payable on default—Dacwment, 
construction of -Penal clause, interpretation of— 
Fenalty, relief against—Evilence Act (I of 1872), 

s. 92, 

A. deed of mortgage which was executed for 
Rs. 1,560, baing the amount found dae by the mort- 
< gagor on a settlement of accounts, provided for its 
repayment in 10 yearly instalments each of 74 putties 
of paddy. Then the deed provided that, on default 
of delivery of the paddy in any of the instalments, 
the total amount with interest at one per cent. per 
mensem was immediately payable: 

Held, per curiam, thas extrinsic evidsnca of the 
intention of the parties was inadmissible to construe 
the document. 


Per Abdur Rahim, J.—Oa a proper reading of the 
dosament the parsies intended that, by the delivery 
of cach instalmont as provided, J lOth of tha entire 
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debt including the principal and interest or profits 
was to be discharged, and that on default of payment 
of any instalment, the balance of the principal 
amount and not the balance of paddy was payable. 

Per Ayling, J., dissenting.—On the principle that 
the party breaking a primary term of a contract 
should not be placed in amore favourable position 
than the party entitled to enforce it, the intended 
effect of the covenant wag that the morbgagors 
were to be liable for the total of the unpaid instal- 
ments of paddy on default of any one instalmént. 

The primary proviso that, in consideration of the 
former debt, defendants should deliver ten annual 
consignments of 7} putties of paddy, isenforciblo under 
the explicit terms of section 37 of the Contract Act 
and cannot be relieved against as a penalty under 
section 74 of the Act. 

The proviso for payment of the total of the unpaid 
instalments on default of any one instalment might 
be regarded as penal and the proviso for payment of 
interest on such instalments is undoubtedly penal; 
but in granting relief against the penalty the Court 
must not give plaintiff less than he would be entitled 
to if the document had contained no stipulations at 
all for consequences of breach. 

On the face of it, section 74 of the Contract Act 
has reference not to the primary term of the contract 
but to stipulation as to the consequences of a 
breach. M SURYADEVARA SERTARAMAYYA V. SURYA- 
pEYARA Korayya i ill 


—— §; 43 563 


— S. 56—“Act impossible in itself,” meaning of 

—Practical impossibility - Contract io supply articles 

` of a particular kind within specified time—Breach of 

contruct—Damages, suit for—Defendant, what must 
prove. 

Where impossibility of performance is assigned 
asa ground for non-performance of a contract, ib 
should be shown that both parties were aware of the 
implied term as to impossibility. 

In such cases, what the Courts have to consider is 
whether it was practically impossible for the pro- 
misor to perform the contract not on the date when 
it was entered into, but within the time specified for 
its performance. 

The language of the first part of aöotión 56 of the 
Contract Act ‘referring to an “act impossible in itself” 
suggests that the impossibility which would relieve 
the promisor from liability must not relate to 
circumstances which render performance impossible, 
such as failure to keep to the time or difficulties 
which may have to bo experienced in carrying ou$ 
the terms, as these contingencies are referred to 
only in the second part of the section, but practical 
impossibility will excuse the promisor though the act 
may be physically possible of performance, 


Where, therefore, the plaintiff sued for damages on 
the ground that the defendant had entered into a 
contract with him to supply 151 bales of cotton twist 
of a particular quality within 75 days of the 
contract, but had failed to perform the contract as 
agreed upon: 

Held, that inasmuch as the defendantehad failed 
to make out that ib was practically impossible to 
porform the contrast within the specifiel time, the 
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plaintiff was entitled to dam1ga3 for breach theraof. 
M SOORYAPRAKASALINGAM GARU v. SHAW TRIKAMLAL, 


(1916) 2 M. W. N. 131 625 
— — Ss. 60, 61 375 
——— 5. 69 - 198 


—-—— S. 70-—~Compensation, liability for, by person 
enjoying benefit of nbn-gratuitous act-—Act done with- 
owt knowledge of person benefited —Mortgage —Pay- 

*ment of mortgage amount by stranger—Subrogation— 

Transfer of Property Act (IV of 1882), s. 95, 

The question which Courts have to decide under 
section 70 of the Contract Act is almost entirely, 
if not entirely, a question of fact. 

No right to compensation under the section arises 
when there was no intention to benefit the person 
who is alleged to have enjoyed the benefit of tho 
non-gratuitous act and when the act was done 
without the consentor knowledge of such person. 

The equitable doctrine of the subrogation of a 
mortgage in English Law, though not in torms 
contained in the Transfer of Property Act, is not 
inconsistent with any provision of that Act. 

The doctrine, whichis applicable to India, is that 
if a stranger pays off a mortgage on an estaté, he 
presumably does notintend to discharge that mort- 
gage but to keep it alive for his own benefit. The 
mortgagor’s Consent to the payment is not necessary 
to entitle the person paying -to bə subrogated to the 
position of the mortgagee, for the mortgagor’s 
position is in no wise substantially altered, except 
that, instead of owing money to one creditor, he 
owes it to another, 


One A obtained a mortgage-decree against the Ist 
defendant and, in execution, applied for sale of the 
hypotheca. The 2nd defendant, who held a simple 
money-decree against Ist’ defendant, meantime 
brought®the property- to sale in execution of his 
decree and purchased it himself. About two years 
afterwards, -the property was again put up for sale 
by the Collector at the instance of the mortgagee. 
The Ist defendant borrowed Rs. 2,463 from plaintiff, 
paid-off the mortgage amount and averted the sale. 
Hethen exeented a sale-deed of the property to the 
plaintiff for the consideration already advanced, plus 
Rs. 1,500 which he had received from the plaintiff 
from time to time. The plaintiff, who was already 
in possession under a ten years’ lease from ist 
defendant, was ejected by 2nd defendant in a suit 

filed by him for recovery of possession. Plaintiff 
ebrought the present suit for recovery of Bs. 4,000, 
the consideration for the sale-deed, from Ist defend- 
ant and prayed that Rs. 2,463 thereof, which was 
applied in discharge of the mortgage, be recovered 
from 2nd defendant personally and by sale of the 
mortgaged land. The Subordinate Judge decreed 
all bat a small portion of the claim agninst the Ist 
defendant and dismissed the claim against the 
second, holding that the lst defendant had no 
saleable interest in tho land when he conveyed it 
to the plaintif. On appeal to the High Court, it 
was urged for tho plaintif that the second defendant 
was liable under section 70 of the Contract Act, or 
in the alternativo, by virtno of ‘plaintiff's being 
subrogated to the rights of the original mortgages: 


| ` 
; i 
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Held, (1) that plaintiff was not entitled to com- 
pensationunder section 70 of the Contract Act as the 
payment was not made by him to benefit 2nd defend- 
apt, nor with his knowledge or consent; 

(2) that plaintiff stood in the mortgagee’s shoes and 
was entitled to enforce the claim for sale of the pro- 
perty for the amount of*the mortgage. 

Per Batchelor, J—The plaintiff, in makjng 
the payment behind the back of the 2nd defendant, 
was depriving the 2nd defendant of an option whioh 
the law allowed him to exercise. For, tothe 2nd 
defendant it was open either to pay off the mortgage 
or to stand by and let the property bf#sold. When 
therefore, the plaintiff, without reference to the 2nd 
defendant, intruded himself in ofder to make the 
payment without the 2nd defondant’s knowledge it 
cannot be said that such payment’ was made for the 
2nd defendant. 


Per Shah, J.— The mortgage-decree was against lst 
defendant and was being executed against him at 
tho time. He was, therefore, clearly interested in 
satisfying the decretal claim. He could keep the 
chargo on the mortgaged property alive in his favour 
by satisfying the mortgage claim, if it was to his 
ifiterest to do so, and the plaintiff could claim the 
same benefit in virtue of his having paid the whole 
amount due under the. mortgage-decree to the mort- 
gagəe at the instance of defendant No.1. B Taneya 
FALLA v. TRIMBAK DAGA, 18 Bow. L. R. 709 794 


— Ss, 73, 81, 88 —Vendor and purchaser—Delay 
in taking delivery, liability of purchaser for deteriora- 
tion of goods owing to—Property in goods, when 
passes to purchaser. 


Under section 73 of the Indian Contract Act, a 
defaulting purchaser, delaying to take delivery of 
goods purchased by him, is bound to compensate the 
seller for any loss occasioned by reason of such 
delay, owing to deterioration of goodsin the ordinary 
course of things, e.g., by rainfall; even though the 
property in the goods has not passed to the 
purchaser. 





Property in goods under a contract of sale ddes 
not pass to the purchaser until it is weighed by the 
vendor, unless there are other terms of the agree- 
ment or some particular trade or local usage to the 
contrary. S FIRM or TARACHAND GHANSHAMDAS V. 
Messrs. Lours Drevrus & Co, 108. L. R. 14 449 


— S. 73, Inu, (c)—Contract to sell, breach of — 
Damages, rate of —Breach of contract, date of. 


Ordinarily damages for breach of contract to 
sell are to be calculated at the market rate pre- 
yailing on the date on which a breach of contract 
was committed. 


Where no time was fixed for delivery of the 
goods sold and the plaintiff gave notico to the 
defendant that he would not accept delivery after 
a certain date: 

Held, that the- contract must be-deomed to have 
subsisted till the date fixed in the notico and the 
damages should be calculated on the difference 
between the rate prevailing in the market on that 
date and tho contract rate. A Gauri Darr BASDRO 
v. NANIK Raw Cuacruuat, 14 A., L. J. 597 203 
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—-—— S, 74—Interest—Penal stipulation — Discre- 
tion. 

A bond contained a covenant to pay interest ab the 

rate of Rs. 12 per cent. by a certain date, and if the 


money was uot paid on that date, the interest was to. 


run at Rs. 24 per cent. from the date of the bond: 
eld, that the stipulation to have retrospective 

affect was penal and could not be enforced. 

e It is in the discretion of the Court to award 

interest in such cases at such rate as it deems proper. 

A Sonai SINGH v. RANDHIR SINGH 624 


e 
—— §s. 81, 83 449 
—— Ss. 102, 103— Railway receipt, whether ‘docu- 
ment of title’ or ‘instrument of title’-—‘Title,’ meaning 
of—Stoppage in.transitu, right of seller to, as against 
pledgee of rwilway receipt. 

A railway receipt issued to the consignor of goods 
is aedocument’ or ‘instrument’ of title as defined in 
sections 102 and 103 of the Indian Contract Act 
whdtein “document” and “instrument” are inter- 
changeably used, and the assignee or pledgee of such 
a receipt has a right of delivery of or previous pay- 
ment of an advance on goods as against an unpaid 
seller’s right of stoppage in transitu. 

Whenever any doubt arises as fo whether a 
particular document is a “document showing title” or 
“a document of title” to goods for the purposes of the 
Indian Contract Act, the test is whether the docu- 
ment in question is used in the ordinary course of 
business as proof of the possession or control of 
goods or authorising or purporting to authorize, 
either by endorsement or delivery, the possessor of 
the document to transfer or receive the goods there- 
by represented. 

Quzre:—Whether apart from evidence as to-the 
ordinary course of business, the effect of sections 4 
and 137 of the Transfer of Property Act (IL of 1900) 
would be conclusive on the point? 

The word “title” in the expressions “documents 
showing title” and “instruments of title” in sections 
102 and 103 of the Indian Contract Act relates only 
to the right to receive delivery of the goods to which 
the document or instrument relates, Ib has nothing 
to do with ownership. A bill of lading may in this 
sense be an instrament or document conferring title, 
but, if ‘so; the same is true of all other documents 
contained in the genus “documents of title” the fact 
that a document confers title in this sense cannot be 
used as a distinguishing mark of a particular species 
of the genus. The only point in which a bill of 
lading differs from other documents of title is that its 
assignment, whether upon a ‘re-sale or by way of 
pledge, operates as constructive delivery of the goods 
to which it refers. 


Section 102 of the Indiau Contract Act is intended 
to assimilate other documents of title to bills of 
lading for the purpose of determining the right of 
stoppage in transit in favour of a bona fide purchaser 
for value, whe, by virtue of the assignment of the 
bill obtains constructive delivery of the goods. 
Section 103 is intended to do the same in favour of a 
bona fide pledgee-for value that the previous section 
does in the case of assignments upon œ re-sale. 

The Indian Contract Act is an amendingas well 


interpretation of its provisions there is no means of 
determining whether any particular soction is intend- 
ed to consolidate or amend the previously existing 
law. PC Rampas VITHALDAS DURBAR v AMER- 
mann & Co., 20 C. W. N. 1182; (1916) 2 M. W.N. 
110; 18 Bom. L. R. 670; 20 M. L. T. 194; 31 M. L. J. 
54l; 4 L. W. 342; 14 A. L. J. 1046; 24 0. L. J. 320; 85 
L. J. P. ©. 214 ° 954 


--——— 8. 103 . 954 

—— — Ss. 124, 125—Indemnity, contract of —Agree- 
ment to indemnify against loss of possession—Breach 
—Damages, suit for, if lies when title impaired and 
possession not actually lost—Measure of damages. 

Ina suit for damages based on ‘a contract to 
indemnify the plaintiff against loss of possession it 
is not necessary for plaintiff to prove that possession 
has actually been lost. The sale of the property in’ 
auction at the instance of a decree-creditor of the 
promisor and the consequent impairment of title 
constitute a valid and sufficient cause of action. 
Where the promisee’s title is lost, he suffers nonethe- 
less because he has yet sustained no practical , 
inconvenience or has not had occasion to sell tho 
property and estimate the damage sustained with 
reference to any actual diminution in the price 
obtainable. 

In such a case the sums necessary tabe expended 
by the plaintiff in orderto cure the defect in or the 
loss of title so caused would be the measure of 
damages. ; 


A right to damages on account of the futuro 
determination of the plaintif’s possession by reason 
of the purchase of the property at auction sale by 
strangers will not be sustained. Nothing short of 
actual disturbance of possession will justify the 
claim. M BHAWANI v. ANANTHA KAMTHI, 20 M. L 
T. 263; (1916) 2 M. W. N. 294; 31 M. L.J. 556; ii 

789 


W. 357 
S. 125 789 
— S. 184—Original agreement void — Creditor 
withdrawing his claim against legal representatives 
of deceased principal — Surety, liability of. 

Where the original agreement is void, asin the 
case of a minor’s contract in India, the surety is liable 
as a principal debtor and is not discharged by the 
creditor withdrawing his claim against the legal 
representatives of the deceased principal. 

The plaintiff sued to recover asum of money 
alleged to be due from the ancestor of defendants Nos. 
1 to6 on a bahi account, defendant No. 7 being im- 
pleaded as a surety. All the defendants filed a joins 
written statement to the effect that the contract was 
void on account of the minority of the principal 
debtor at the time. Plaintiff then withdrew his 
claim against the legal representatives of the deceased 
debtor (defendants Nos. 1 to 6) and elected to proceed 
against the surety orly: 

Held, that the surety, having subscribed to 
the written statement tiled by the defendants Nos, 
1 to 6, must himself be taken to have urged the non- 
liability of the latter and that it was, therefore, with 
his implied assent that they were discharged from 
liability. P SOHAN Lat v. Puran Sinem, 54 P. R. 
1936; 158 P. L. R. 1916 537 
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— Ss. 280, 286—Broker liable us principal— 
Custom and usage of Calcutta Gunny Market—E vi- 
deñce Act (I of 1872), s. 92, Prov. (5)-—Evidence of 
custom or usage incidental to contract—Arbitration 
and award by Bengal Chamber of Commerce—Juris- 
diction. S 
An award made by the Bengal Chamber of 

Commerce was sought to be set aside by defendants 

in Court, on the gsound that the Chamber acted 

in excess of jurisdiction inhaving made the award 
if favour of the plaintiffs, disregarding the fact that 
the contract in question was made by plaintiffs 
as brokérs, although in fact the plaintiffs had no 
principals and the contract was not, therefore, 
enforceable. The plaintiffs alleged that there was 

a custom in the market in respect of gunny, hessian 

and manufactured jute goods by which brokers are 

held liable upon such contracts and such custom 
being well-known to the Ohamber, the award was 
properly mude and valid. 


The Court allowed evidence of custom and usage 
_to be given and held that there was such a custom 
and that the defendants knew of it: 


* Held, that sections 230 and 236 of the Indian 
Contract Act, the former of, which deals with 
-undisclosed principals and the latter with persons 
falsely contracting as agents, were not applicable 
to this case. « i 


Held, also, that evidence of usage of trade applic- 
able to the contract. which the parties making it 
knew, or may be reasonably ‘presumed to have 
known, is admissible for the purpose of importing 
terms into the contract respecting which the, instru- 
ment itself is silent. 


That the usage being known to the Chamber the 
matter was within their jurisdiction and the award 
was properly made C Inthe matter of Joy Lan & 
Co. v. MoxmotHa Nata MULLIK, 200. W.N.365 3 


— S. 286 3 


~ CONTRIBUTION, suit for—Agreement to contribute 
in case of payment of debt by one party—Execution of 
fresh security, whether amounts-to payment. 
The giving of a new security does not amount to 
a payment which entitles a , plaintiff to demand 
contribution, | . 


Where, therefore, in a suit for contribution it 
appeared that the parties had compromised a previous 
suit agreeing to pay in equal proportions the money 
borrowed by the plaintiff, the compromise-deed 

*providing that if the creditors realised the money 
from either party such party would have a right of 
contribution as against the other party, and tho 
plaintiff had been obliged to execute a fresh security 
for the money due under one of the earlier bonds: 

Held, that, as no money had been actually paid by 
the plaintiff, her suit was mot maintainable. O 
JAGANNATH KUAR v. Suxo SINGH, 19 O. O. 44; 3 O. L. 








J. 441 , 439 
—, suit for, by one partner against another, 
parties to 910 
CONVICTION on evidence partly inadmissible, 
effect of 981 


INDIAN GASES. ig Se 
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. a 
CO-OWNER’S POSSESSION, efect of—Abnndonment 
by one co-owner and ewclusive possession ley another, 
effect of. $ ki 

Ong co-owner is entitled to treat the possession of 
another &s his own, unless and until by open asser-* 
tion atid exersise of hostile title the latter acquires 
an indefeasible title. 

But a co-sharer, who has abandoned the land, 
cannot say that his co-shayers, who have since the 
abandonment béen in actual and exclusive possession, 
did all this on his behalf, © TOMEJUDDI v, Mani 

2 


CHOWKIDAR 
LA 


CORPORATION, contracts made by agentseof, how 

far binding on $ 305, 
CO-SHARER, rights of—Joint property — Right to joint 

possession—Co-owner asserting exdlusive right under 

adverse claimant, effect of, on right8 of other sharers ~ 

Ouster, what constitutes. 7 

A co-owner of an estate is entitled to a deorse 
for joint possession of a parcel of the joint pro- 
perty, against his co.sharer who is in possossion there- 
of by asserting an exclusive right under ¢ title 
derived from an adverse’ claimant. 

Per Mookerjee, J.—Prima facie co-owners are 
entitled to hold joint possession of joint property: 
Consequently, if one co-sharer seeks to defent the 
claim of another co-sharer to joint ‘possession’ of 
joint property, special circumstances must be alleged 
and established, so as to justify exclusive cccupa- 
tion of the joint property by one of the co-owners, 

A. co-sharer who has been ousted from joint 
property by another co-sharer is entitled to recover 
joint possession. : 

To constitute ouster, a physical eviction is not 
essential, if a co-owner ig in possession on behalf 
of or under an adverse. claimant under such 
circumstances as to evidence a claim of exclusive 
right and title and a denial of the right of the other 
co-owners, there is an onster in law. C JATINDRA 
Nara Roy v; SaBIDANNESSA KHATUN, 240, L. J. 165: 
20 ©. W. N. 1258 36 


COSTS. See Civit PrRoceDURE CODE, s. 92. i 

, assessment of, mode of 529 
——- Discretion of Court on j AG 
—-— , imposition of terms, as to payment of 239 
, interest on,” whether can be included in 








decree 218 
, non-paynient of, effect of 534 
, of suit pending reference for account 83 





COURT.FRE, ad valorem, on appeal 158 


~~ Declaration, suit for, that certain’ ex parte 

decree is invalid. ` 

In orđer to determine the amount of the Court-fee 
payable in a suit the Court has to look at and 
see in each particular case what is the naturo of 
the relief claimed and, for that purpose, it must 
look at the allegations that are contained in the 
plaint, 


The Oourt-fee payable in a suit for a declaration 
that a certain ex parte decree, declaring that certain 
alienations Were not valid, is not binding on the 
plaintiff, is Rs. 10, and not an ad valorem Court- 
fee on the amount of the decree sought to be declared 
invalid. C BAGALA SUNDARI DEBI v. Prosanna NATA 
MUKERJEE 797 


|| . 
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COURT FEES ACT (VII or 1870), S. 7, Cr. X (a)— 
Specific®performance—Possession of property claimed 
in addition to execution and registration of sale-deed 
~—~Court-fee. 

* 4 suit for the specific performance of a Contract 

to sell in which the plaintiff seeks to force the vendor 

to execute and register a sale-deed and also to hand- 
over possession of the property shonld be stamped 
only under clause x (a) af section 7 of the Court 

Fees Act. A NIHAN SINGH v. SEWA Ray, 14 A. L. 

J. 44; 38 A. 292 . ‘ 275 


tee SCH, T, ART, 1 AND Son. 1J, ART, 11— Decree 
against firm—Evecution, application for, against 
o alleged partger—Order rejecting application—Ap- 
pedl, Court-fee on memorandum of—Civil Procedure 

Code (Act V of 1908), O. KAI, r. 50 (3). 

An order refusing execution of a decree against 
an alleged partner of a firm against which the 
decree is passed, has the fcrece of a decree and an 
appeal against such order should be stamped ad 
valorem, the matter being governed by Court Fees 
Act, Schedule I, Article 1, and not by Schedule IT, 





Articl 1i. L B VALLIAPPA CHETTY v. RUNGASAWMY 
Natcxer, 5 L. B. R, 300 429 
“Sou. IT, ART. 11 429 


. 

CRIMINAL LAW AMENDMENT AOT (VIII or 
1913 , s. 3—Abetment by conspiracy—Option of 
prosecution to proceed under s. 107, ors. 120B-- 
Penal Code—‘‘Where no express provision has been 
made for the punishment of such a conspiracy,” 
meaning of 670 


CRIMINAL PROCEDURE CODE (ACT V or 1898), 
8. 30 171 


8. 36 165 


S. 55 (1) 495 


— Ss. 87,88, 89, 537—Atiachment and sale of 
properly of absconding offender—Proclamation, pub- 
lication of—Applicution for return of property made 
more than two years after attachment, whether barred 
— Proceedings under ss, 87, 88, validity of—Remedy, 
when proceedings illegal. 

he most important part of the publication of a 
proclamation under section 87, Criminal Procedure 

Code, is the publishing of it in the accused’s place 

of residence and the thirty days allowed by the 

section should be reckoned from the date of sach 
publication. 


Magistrates when acting under section 87 should 
always make an endorsement or statement in 
writing validating the proclamation, as contemp- 
lated by clause (3) of the section. 

An application under section 89 for return of the 
property attached, made more than two years 
after the attachment, is barred. 

Section 89 does not apply to a case where the 
attachment is irregular and invalid. P Maza SINGH 
v. EMPEROR, 40 P, W. R. 1916 Cr; 17 Cr L, J, 414 

974 
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mme m Ss, §8, 89—Joint Hindu Jamily—Absconding 
accused, attachment of interest of, effect of —Receiver, 
- appointment of, after attachment— Rights of other cos 
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parceners—~-Attachment 

afterborn sons, 
, By the Full Bench.—The undivided interest of an 
absconding member of a joint Hindu family in the 
family property is liable to attachment under section 
88 Ka tho Code of Criminal Procedure, 

at has to be attached under the secti i 

share of the defaulting member of the faii eae 
i snbjaot to the rights of the oth®r members "of the 
amily and may be realised ‘by a i j ; 
for partition or dher wise. PAPINA oe 

By the Division Bench.—The efféct of an 
under section 88, clauses (3) and (4), of imi 
nal Procedure Code, read with A a 4 (7) ae beh ane 
secure to the Government the enjoyment of “the 
income during the continuance of the attachment, 
and not to vest the property or the share of th a 
absconder in the Government as confiscated. s 

Quod the property attached the rights of th 
Government are governed by the ordinary Hindu Dai. 

The language of sections 57 to 69 does not warra. t 
the construction that the attachment effects p 
severance of a joint family or precludes the after. 
born sons of the absconder from claiming their shares 
in the property on partition. M SECRETARY or Seite 
v. RANGASAMY ATYANGAR, 31 M. L. J. 84 & 120. 20 N. 
L. T. 58 & 6u; 4 L. W, 21 & 24; (1916) 2 M, W. N. as 
& 90; 17 Or. L. J. 296 "168 

š P 


—— 5, 89 168, 974 
S. 106 - Lathis, whether “arms,” 


Lathis are ‘arms’ within the meaning of i 
106 of the Criminal Procedure Code, PAT eee 
LAL v. EMPEROR, 17 Cr. L. J. 318 489 


body of 
necessity of- 


of father’s share~ Rights of 


attachment 








= S. 107—Charge against collective 
persons—Proof against each person, 
General hostility, effect of. 
In acharge under section 107 of the Crimi 
cedure Code, 1498, against a collective body ag = 
itis insufficient to suggest that they are indu) sy è 
in feelings of hostility towards another bode R 
persons. There must be definite evidence in tho kas, 
of each and every person charged under this section 
that there isa danger ofa breach of the Peace oy 
him. A BHANBHU NATH v. EMPEROR, ol4 A.T = 
656; 17 CR. L J. 400; 38 A. 468 "832 


— = 8. 107— Magistrate — Furisdiction—Bag ch 
racter— Person resident of place be irede o 
—Proceedings, legality a z yond jurisdiction 
Under section 107 of the Criminal Pr 

a Magistrate can deal with persons ae eee 

general reputation as bad characters and who ha An 

to be within his jurisdiction, no matter whether Een 
are residents of a place within his jurisdiction oy ey 

A Emperor v. Munna, 17 Cr. L. J. 390; 14 A DE 


a 
4 

107 822 

— Security to keep peace — Order, 








§. 107 
leyality of. 
Where in a proceeding under section 1 

Criminal Procedure Code, 1898, it was found Ges he 

done by each of the accused persons were of such 

provocative nature that the only probable result wi a 

the disturbance of the public tranquillity; * ik 
Held, that, although the order drawn up in writing 


‘in necordance with the police report might have been 


e 
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expanded, the order of the Magistrate to tho accused 

to furnish security to keep the peace was justified 

and proper. A CHUNNI LAL v. EMPEROR, 14 A. L. 9. 

430; 17 Ur. T. J. 891 173 

- B 110- Security for good behaviouny—Appeyil 

to District Mayistrate—Judgment, what to contain. 

A Court of Criminal Appeal, dismissing an appeal 
summarily, is not bound to write a jndgment, but an 
appeal from an ordé® requiring a person to furnish 
security to bs of good behaviour iscertainly distin- 
guishable from an appeal against a conviction in 
respect of an offence specifically charged, where the 
only matter for consideration may be the credibility 
or otherwise of certain direct and positive evidence. 

A District Magistrate should not dispose of an 
appeal from an order requiring a person to furnish 
security to be of good behaviour otherwise than by 
a jadgment showing onthe face of it that he has 
applied his mind to a consideration of the evidence 
on the record-and of the pleas raised by the appellant, 
both.in the Court below and in his memorandum of 
appeal. A Lat BEHARI v, EMPEROR, 14 A. L. J. 415; 
38 A. 393; 17 Or. L.-J. 309 485 
——-—— Ss. 110, 55 (L) (0), 123 — Security-bond— 

“Residing,” meaning of—Jurisdiction. 

A person residing with his wife within the juri 
diction of a Magistrate can be triod by him under 
section 110, Criminal Procedure Code, though he 
happens to be outside the jurisdiction when arrested 
under section 54 (1) (e), Criminal Procedure Code. 
LB EMPEROR v. NGA Po Aunc, 8 L. B. R. 878; 17 
Cr. L. J. 819 495 
a — 5, 123 £ 495 
— Ss. 133, 185 (b), 137 (1) —Conditional order, 
what should state—Opponent, right of, to reasonable 
opportunity to show cause ~Evidence—Information 
to Magistrate, admissibility of, against opposite party 
—Order based on local enquiry, legality if. 

An ogder under section 133, Criminal Procedare 
Code, cannot, even by consent of .parties, be based 
upon information gathered at a local inquiry. 

Ina proceeding under section 133, Criminal Pro- 
cedure Code, the report or the other information 
whereon the Magistrate takes action before making 

` the conditional order is no evidence. against the 
opposite party. 

Reasonable opportunity should be given to the 
opposice party to show causo as contemplated by 
section 135, clause (b) and to adduce evidence as 
prescribed by section 127 (1) before making the 
order absolute. 

An order issued’ under section 133, Criminal Pro. 

. *cedure Code, should not be vague and indefinite or 

ambiguous, but must be such that the persons to 

whom itis directed may be able to learn from its 
terms what it is that they are to do for the purpose 
of complying with it. 

When in a proceeding under section 133, instituted 
against a number of persons, ib is‘alleged that 
various unlawful obstructions have been caused upon 
a public way, it is essential that the order should 
state accurately, with regard‘to each person, the 
specific obstruction made by him, which he is 
required to remove, unless itis alleged that all the 
persons 4re jointly responsible for all the obstructions 
mentioned. CG RAIMOHAN KARMOKAR v. EMPEROR, 
20 C. W. N. 1171; 17 Cr, L. J. 409 969 
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————— Ss. 185 (b), 137 (1) 969 


"Ss. 146, 146—Attachment, when can be with-« 
drawn—Opposing claims to mesne profits—Procedure, ` 
In order to enable a Magistrate to withdraw an 

attachment ordered under section 145 of the 

Criminal Procedure Code, it is not necessary that 

thero should be a decree in favour of all the parties, 

and if there is an adjudication by a Civil Coùrb in 
favour of some of the parties that is sufficient for 
tho purpose; of enabling the Magistrate to walk ont 
of the property unless this ‘is done the «parties 

will have no-remedy. - ” é 
Whero, in an application made under section. 145 

of the Criminal Procedure Code, g Magistrate, in 
consequence of a dispute with regard to the owner- 
ship of certain properties, attached them as he 
was not satisfied that any one of the parties was 
in possession, and then the counter-petitioner and 
another brought several suits and obtained decrees 
for certain shares in the property: 


Held, that as the applicants would not be able 
to briug a suit to recover possession of the property 
more than six years having elapsed since thè Magis- 
trate took possession, the proper course for lim to 
follow was to withdraw the attachment asthere had 
been a civil adjudication in favour of some of the 
parties; 

(2) that the Magistrate would have-no jarisdiction 
to pass an order with regard to mesne profits and 
the proper course for him to follow was to deposit 
the money in Conrt and allow the parties to litigate 
their rights in respect of the share due to them for 
mesne profits. M VITOBA Rao v. Narasings Rao, 
4 L. W. 55; 20 M. L. T. 247; (1916) 2M. W. N 173; 
17 Or. L. J. 331 RAE 597 


————~ s. 145, 148, 439—Possession proceedings — 
Award of costs— Discretion of Magistrate — High 
Court, revisional jurisdiction of. 

A Magistrate should, in awarding costs in pro- 
ceedings under section 145, Criminal Procedure 
Code, hold an enquiry as to the expenditure in costs 
actually incurred by the party in whose favour the 
order is made. zs 
— — S. 145 (7)—Charter Act (24 § 25 Vic. C. 

306), s. 15—High Court—Rezvision—Death of party 

pending revision —Abatement—Power to deal suo 

motu on merits in abs:nce of questions affecting juris- 
diction, 

Clause 7 of section 145, Criminal Procedgre Code, 
regulates only proceedings under the section and its 
purview cannot be extended to others, such as 
revisional proceedings before the High Court under 
the Charter Act. 

On the death, therefore, of the petitioner, pending 
disposal of a revision petition in the High Court 
under the Charter Act against an order passed under 
section 145, ths procsedings abate and his son will 
not be permitted tobe broaght on tho record to 
prosecute it. . 

The High Court will not deal, in revision, with 
the Magistrate’s order suo motu when the Magistrate 
had complied with all the formalities essantial to his 
having jurisdiction, M BUBBARAJU v. Rawonapra 
Raso, 17 OR. L. J. 339; 4 L. W, 440 821 
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The High Court, however, has no jurisdiction to 
interfore with an award of costs in such pro- 
ceedings either under section 107 ofthe Govern- 
ment of India Act, 1915, or under section 439, Crimi- 
nal Procedure Code. PAT NEMDHARI SINGH v, RAM 
Tanar Rat, 17 CR. L. J. 349 : 524 
— —— Ss. 145, 485—Revision-~Power of High Court 

ġo interfere with order passed under s. 145, Criminal 
e Procedure Code—Government of India Act, 1915 (5 
e § 6 Geo. 5, C. 61), s. 107—Superintendence, mean- 

ing of-—Jurisdiction—Irregularity—Prejudice, mean- 
ing of— Decree of Civil Court, effect of, in proceedings 
under 3,148, Criminal Procedure Code. 

High Courts in India which have no statutory 
power of superintendence cannot, under section 435 
of the Criminal’Procedure Code, send for the record 


of proceedings which are in substance and in fact ` 


proceedings under Chapter XII of the Code and were 
conducted by a Magistrate who had jurisdiction. 

A Chartered High Court has power under section 
107 of the Government of India Act to interfere 
with an order passed by a Magistrate under section 
145 of the Criminal Procedure Code, where the 
Magistrate has acted without jurisdiction or has 
exce@ded his jurisdiction. It will not interfere 
merely because there has been an irregularity in 
the proceedings or an erroneous decision on a 
-question of fact or law, but it can and will inter- 
fere where there has beena material irregularity, 
which amounts to œ refusal to exercise or an usur- 
pation of jurisdiction or which has prejudiced a 
party to the proceedings. In order to establish 
prejudice itis not sufficientto show that there has 
been an erroneous decision on a question of law or 
fact, but it must be shown that the irregularity has 
prevented a party from having a fair trial. 

No hard and fast rule can be laid down that a Magis- 
trate in proceedings under section 145 of the Code 
must give effect toa recent decision or proceeding 
of a Civil or Criminal Court, 


Per Sharfuddin, J—The High Court cannot under 
the Criminal Procedure Code interfere with any 
grder passed by a Subordinate Magistrate in a pro- 
ceeding under section 145 of the Code, but it can 
interfere under section 107 of the Government of 
India Act, 1915. 


Ina proceeding under section 145 of the Code, 
a Magistrate is bound to respect a Civil Court decree; 
if he does not do so, he acts without jurisdiction. But 
he is not blindly to follow the decree. If after the 
passing of the decree the Magistrate finds on evidence 
that a party’s possession has been disturbed or that 
possession has changed hands, he has jurisdiction to 
pass orders under the section. 


But in all such cases the Magistrate is bound to 
refer tothe Civil Court decree and give reasons in 
his judgment why he passes an order against the 
party who has obtained that decree. 


Per Roe, J.—The power of superintendence in section 
107 of the Government of India Actis not a legal 
fiction whereby a High Court Judge is vested with 
omnipotence, It isa term having a legal force and 
signification. It is the powor by which English 
Courts interfere by prohibition and mandamus. It 
is confined tocases in which the Court has acted 
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without jurisdiction or in excess of jurisdiction or 
has refused to exercise a jurisdiction vested init by 
law. The High Court will not interfere merely 
because there has been an irregularity in the pro- 
edings. Itwill interfere if the irregularity has 
been so serious that one of the parties has suffered 
prejudice. By prejudice is meant disability to lay 
before the Court that party’s version of the facts of 
the case and the law to be applied. It will not 
interfere with any decision arrived atafter a fair 
trial, however erroneous in law or fact that decision 
may appear to be, PAT PARMESSAR SINGH v. KAILAS- 
PATI, 17 Cr. L. J. 369; 1 P. L. J. 886 801 





S. 146 507 
S. 148 524 
— S. 149 523 





- 
amma 





S. 195-— Complaint, filing of, before sanction— 

Illegality. 

A sanction to prosecute obtained after filing a 
complaint for an offence specified in section 195, 
Criminal Procedure Code, is bad in law, and a con- 
viction based on sucha complaint cannot be main- 
tained. P Rasa RAM r. EMPEROR, 33 P. W. R. 1916 
Cr.; 17 Cr. L. J. 405 965 


S. 195 —“Sanetion”, meaning and essentials 
of—Direction to prosecute, whether sanction. 

It is nob essentia] to tho validity òf a sanction 
under section 195, Criminal Procedure Code, that it 
should be addressed to a particular complainant, 
for it only removes the bar put by the section on 
the jurisdiction of the Court. But sanction implies 
the existenco of a person who desires to prosecute, 
and it is not desirable that it should be so indefinite 
as to be capable of being used by any possible prose- 
cutor. 





A sanction is quite distinct from a direction to 
prosecute. -A sanction leaves the private jrosecutor 
to exercise his unfettered discretion asto whether he 
will proceed or not. An order expressly ordering a 
prosecution is, therefore, not a sanction. 

The order of a Magistrate ordering a prosecution 
suo motu is not a sanction. 

A Collector ordering the prosecution of a person 
for an offence under section 182, Penal Code, for 
making false allegations against one of his subordi- 
nates in a written petition puts himself in the pusi- 
tion of a prosecutor and is disqualified from perform. 
ing the judicial function of deciding whether to grant 
a sanction or not. His order is a mere executive 
order. S DODUMAL v, EMPEROR, 1058, L. R. 65; 17 
Cr. L. J. 805 461 


=— — Bs, 195, 489— Sanction to prosecute, applica- 
tion for, whether can be dismissed in default—Re- 
vision. 

An application under section 195, Criminal Pro- 
cedure Code, for sanction to prosecute must be pro- 
ceeded with on the merits and cannot be dismissed 
in default ifthe applicant is absent on any of the 
dates fixed for the hearing. P Duanpat t. Krsno 
Ran, 84 P. W. R. 1916 Or; 17 Cr. L. J. 417 977 


— S. 195 (1) (c)—"“Offence committed by a 
party”, interpretation of — Abetment of forgery— 
Party lo proceeding—Prosecution without sanction 
legality of. 
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The expression “offence committed by a party” 
in section 195 (1) (c) of the Criminal Procedure 
Code is loosely used for “offence alleged to have 
been committed by a party,” and the provisions of 
the sub-section apply to the case of any person whe, 
atthe time when a Criminal Court is invited to 
take cognizance of the matter, can rightly be des- 
cribed as “a party to any proceeding in any Court” 
in which the document in question has been pro- 
dgced or given in evidence, that isto say, who is or 
has been a party to such proceeding. 

A person alleged to have abetted the forgery of a 
document cannot be prosecuted for the offence with- 
out the sanction of the Civil Court, if he was a party 
to the proceeding with respect to the document in 
that Court. 

Semble.—Once a Magistrate has taken cognizance 
of an alleged forgery, the person accused carinot - be 
permitted to obstruct his proceedings by filing a 
civil suit on the basis of the document impeached, 
inasmuch as section 195 (1) (c) of the Criminal 
Procedure Code prohibits only the cognizance of 
an offence alleged to have been committed by a 
party to a suit after he became such party. A 
Buawani Das v. Emperor, 14 A. L. J. 74; 388 A. 169; 
17 Cr. L. J. 289 161 


—-— S. 195, (6)—Sanction, expiry of time for 
curréncy of-—Eatension of time-~ High Court, power 


. Of. 

The High Court has power to extend the time of a 
sanction to prosecute, even after the expiry of the six 
months for which it remains current. B KRISHNA, 
KERING & Co. v, J. R. Minter, 18 Bou. L, R. 686: 17 
Cz. L. J. 3877 i 809 


— — Ss. 197, 254, 489—Scope of s. 197—Protection 
afforded by section, applicability of —‘Acting as such 
public servant,’ meaning of—Public servant acting 
ultra wires—Sanction—‘Talayari’ of village, whether 
public servant under s. 197—Charge, framing of— 
Revision by High Court. 

The protection afforded by section 197, Criminal 
Procedure Code, applies to all cases where, in the 
professed exercise of an official’s duties, an offence is 
committed. ~ 


Where the initial jurisdiction is wanting and a 
jurisdiction is assumed by an official who, in such 
assumed capacity, acts to the prejudice of a person, 
he is not acting ‘as such public servant’ within the 
meaning of section 197. Where, however, the official 
has jurisdiction to take cognizance of a matter, and 
dn professedly exercising that jurisdiction commits 
an offence or acts wltra vires of his powers, he is 

. acting ‘as such publio servant’ within the meaning 
of the section. Ifhe simply uses his position as a 
public servant to commit an illegal act, he is not 
“within the protection afforded by the section. The 
test is, nob whether the particular act is within his 
powers, but whether he acted inthe capacity with 
which he is clothed. 


Where a Village Munsif, in the trial of a civil suit, 
ordered the attachment before judgment and sub- 
sequent removal of a cart belonging to the defend. 

‘ant, who thereupon lodged a complaint of theft 
against the Village Munsif: È 
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.be prosecuted without the 
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e 
Held, that though the Village Munsif acted ultra 
vires of hie powers, he acted as a Judge and could not 
sanction required by 
section 197. 4 
A Talayari is not within the protection afforded 
by section 197, Criminal Procedure Code, .and no 
sanction is necessary undtr it for his prosecution. 
The High Court will not interfere in revision wth 
an order framing a charge against an accusal 
person. M SaNKARALINGA TEVAN v. AVUDAI AMMAS 


— — S. 199 —“In his absence”, meuming of— Entic- 
ing married woman from father’s control—Right of 
father to complain, when husband «stands by Penal 
Code (Act XLV of 1860), ss. 498, 499. 

The words ““in his absence” insection 199 of the 
Code of Criminal Procedure, refer tb the original 
entrustment and not tothe time of the complaint, 
and the restriction is not intended to afford imm@nity 
to an offender but to prevent a person unconnected 
with the woman from giving publicity to a matter 
which neither the husband nor the guardian is willing 
to agitate. < s 


The object of the law is not so much to Afford 
protection to the husband or the guardian, as to 
inflict punishment on those who interfere with the 
sacred relation of marriage. - 

Where, therefore, the wife was not under the care 
of her husband at the time when the accused enticed 
her away and the husband, learning of the elopement, 
went away and the complaint was filed by the father, 
without consulting the husband, the latter not being 
anxious to complain: 


Held, that the fact that the husband stood by, did 


not prevent the temporary guardian from preferring 
the complaint. M Rarana Papavacui, In re, 17 
Or. L. J. 368 667 


———— 5. 202 — Complaint, dismissal of— Right of 
accused to appear before issue of process—Order for 
investigation by Police Officer without recording rea- 
sons—Irregularity— Revision, High Court’s discretion 
to interfere in. . 
Magistrates should follow the procedure clearly 

laid down in Chapter XVI of the Criminal Procedure 

Code dealing with complaints to Magistrates, 

A Magistrate who is not satisfied as to the truth of 
the complaint of an offence of which he is authorised 
to take cognizance, when he takes action, under 
section 202, Criminal Procedure Code, must record 
his reagons. . 


An accused person cannot be represented by a 


Pleader before a Magistrate to argue the points 
which arise inthe case of a complaint, until the 
Magistrate has made up his mind to issue process 


. for compelling his attendance. g ` 


Where on a complaint a Magistrate directed a 
previous local investigation to be made by a Police 
Officer without recording his reasons under section 
202, Criminal Procedure Codey and on the report of 
the investigation allowed the accused to be represent- 
ed by a Pleader to argue the points which arose in 
the caso and to putin a detailed statement of the 
points and the facts upon which the defence relied 
and then dismissed the complaint : 


á 
[1916 
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e 
Held, that the procedure adopted by the Magistrate 
was quite -inconsistent with the scheme of the 
e Criminal Procedure Code, and that although it was 
discretionary with the High Court to set aside or not 
the order of dismissal in such a case, the order 
must be set aside and the matter must go back to a 
diferent Magistrate for disposal in accordance with 
law. C BALAI DALL “MOOKERJEE v., PASHUPATI 
CHATTERJEE, 17 Cr. L. J. 396; 21 C. W. N. 127 828 


m= — Ss. 292, 437—Dismissal of complaint—Order 
for further enquiry by District Magistrate, grounds 
for—Possibility of conviction on further enquiry— 

Landlord and tenant—Removal of crops by tenant— 

Decision by Revenue Court, whether evidence at cri- 

minal trial—Questions of civil nature—Penal Code 

(Act XLV of 1860), s. 379—Madras Estates Land 

Act (Mad. I of 1908), ss. 90, 212, 

An order of dismissal passed under section 203, 
Oriminal Procedure Code, should not beset aside by 
a District Magistrate on the bare ground that it is 
posgible that, on further enquiry, the accused may be 
convicted. 

Where the accused is tried for removal of crops after 
the idtmoveable property had beén distrained, under 
section 379, Indian Penal Code, and section 212 of the 
Madras Estates Land Act, the finding of a Revenue 
Officer under section 90 of the latter Act is not evi- 
dence for any purpose and cannot be relied on asa 
ground for further enquiry into the charge that was 
thrown out by a Magistrate under section 203, 
Criminal Procedure Code. 

Disputes between landlords and tenants should be 
left to Revenue Courts and not taken up by Criminal 


Courts. M BAKIR ALLI KHAN SAHIB, In re, 17 OR. 
L, J. 406 , 966 
(aman == Ss. 221, 222 971 


—— — 8, 222, 234, 439—Joinder of charges—Com- 
mittal to Sessions on distinct charges —Form of order 
—Joint trial, illegality of — Sessions Judge, discretion 
of, to try separately — High Court, jurisdiction of, 
to revise the commitial or der—Revision. 

A Magistrate ordered that the accused do stand 
sais trial before the Sessions Court on three distinct 
charges of breach of trust and of falsification of 
accounts in respect of each breach of trust. The 
accused moved the High Court in revision to quash 
the commitment on the ground that he could not be 
tried at one and the same trial for six charges: 

Held, that the order was not materially defective 
as the charges were distinctly specified and that it 
would be premature for the High Court to interfere 
with it at that stage as the Sessions Judge could try 
separately each of the charges. Ifa joint trial on all 
the six charges was intended, it was illegal and 
opposed to sections 222 and 284, Criminal Procedure 


Code. M KRISHNAMURTHI AYYER, In re, (1916) 2 
M. W. N. 179; 17 Cr. L. J. 369 80 

` m— — 8, 228 971 

+ -= — ŞS. 234 ` > 801 


——~—~ §s. 237, 238, 423, 439,537 —Appellate Court, 
powers of, to alter finding—Omission to frame charge, 
on which altered finding to be given, effect of—Revi- 
sion, whether ground for—Opiwm Act (I of 1878), è. 
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9 (c`, (f)—Conviction under s. 9 (c), alteration 

of, by Appellate Court into one under s. 9 (f)— 

Legality —Prejudice to accused—Possession of opium 

on behalf of master-—Offence. 

An Appellate Court has unqualified power to alter 
the finding of the trial Court on appeal while main- 
taining the conviction, and its omission to frame a 
charge on which it gave its altered finding and call on 
the acoused to meet it will not render its proceedings 
illegal unless the accused whs prejudiced by the 
omission, 

An omission to frame a charge is not a ground for 
revision unless there has been consequent miscarriage 
of justice. : 

Where the master is himself not entitled to be in 
possession of opium, the servant cannot plead pos. 
session on behalf of the master to a charge under 
section 9 (c) of the Opium Act. 

Where a conviction under section 9 (e) of the 
Opiam Act was altered by the Court of Appeal into 
one under section 9 (f) of the Act taken with section 
114, Indian Penal Code, and no charge was framed 
under the latter section, but the conviction and 
sentence of the trial Court were maintained: 

Held, that there was no case for interference by the 
High Court, as the accused was not misled in his 
defence and no miscarriage of justice was caused by 
the failure to frame acharge, the facts to be proved 
having been disclosed in the trial under section 9.(c) 
ofthe Opium Act. Ml Mannan KRISANA UHETTY, 
In re, (1916) 2 M. W. N. 267; 4L. W. 378; 17 Cr. L. J. 
384 816 


— S. 238 816, 984 


— S. 250—Compensation, award of—Statement 
made at Police enquiry, whether ‘complaint.’ 

A statement made by a person at a Police enquiry, 
which results in the institution of criminal proceedings 
against another, is not a ‘complaint’ made by him 
within the meaning of section 250, Criminal Pro- 
cedure Code, when the case is not instituted either 
on his complaint or on information given by him 
but as a result of enquiry by the Police. PAT 
SARJUG PRASAD SINGH v. EMPEROR, 1 P. L. J. 106; 17 
Or. L. J. 336 512 


— Ss. 250, 587—Order awarding compensation 
whether can be made after order of discharge —Faiture 
to embody order in original judgment—Irregularity— 
Magistrate, whether can make provisional order of 
imprisonment, 

An order awarding compensation must, as a rule, 
be part of the original judgment directing the 
discharge of the accused and before the order of dis- 
charge is read out, the Magistrate should make tp 
his mind to call upon the complainant to pay com- 
pensation. But there is nothing in section 250 of 
the Criminal Procedure Code to show that the levy 
cannot be made after the order of discharge. 

Failure toembody an order awarding compensation 
to the accused in the original judgment is merely an 
irrégularity curable by section 537 of the Criminal 
Procedure Code. 

Section 250 of the Criminal Procedure Code does 
not give any power to the Magistrate to order 
imprisonment in default of payment of fine. It is only 
on the failure of the attempt to recoyer the amount 











` 
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awarded as compensation that the Magistrate can pass 
an order directing the imprisonment of the complain- 
ant. : 

Where, therefore, in an order discharging the 
accused the Magistrate made anote to the effect 
that the complainant would be called upon to show® 
cause why he should not pay compensation and after 
giving the complainant time to answer the charge, 
the Magistrate came tą the conclusion that he should 
be directed to pay compensation and called upon him 
to do so or undergo imprisonment in default : 

Held, (1) that the proceeding awarding compensa- 
tion did not contravene the provisions of section 250 
and was not illegal; 

(2) that even if it was regarded as a separato order 
contravening section 250, the defect merely 
amounted to an irregularity which did not prejudice 
the accused and was cured by section 537; 

“(3) that the provisional order for imprisonment 
‘was beyond the jurisdiction of the Magistrate. M 
DHANUKODI Asari v. MUTHUSWAMY Aryar, 4 L. W. 32; 
(1916) 2 M. W. N. 159; 17 Cr. L. J. 814 490 
-= — B. 254 826 
— Ss. 289, 292—Right of reply, when accused 

“merely tenders as evidence documents identified by 

prosecution witnesses in cross-enaminution. 

Section 292, Criminal Procedure Code, must be 
read in connection with section 289 and must be 
construed accogdingly. When so read, the right to 
reply which is given by section 292 arises only if 
the accused or any of the accused takes advantage 
of the right to adduce evidence atthe time and in 
the manner specified by the Act, viz., after the case 
for the prosecution is concluded. 

The prosecution has not aright of reply when the 
accused do not adduce evidence in the sense 
above mentioned but confines himself to getting in 
certain facts or documents by the legitimate employ- - 
ment of the cross-examination of the witnesses for 
the prosecetion. C EMPEROR v, SREEXATH MAHA- 
PATRA, 48 O. 426; 20 C. W. N. 976; 17 OR. L. J. 423 

983 
——— — §. 292 > 983 
— Ss. 337, 339—Approver, prosecution of, on 

ı forfeiture of pardon—Procedure. 

If the trying Magistrate thinks that an approver 
has not made a full disclosure of the facts and that 
he should forfeit his pardon, he must discharge him 
at the termination of the trial; he has no power to 
direct his prosecution. He can only record his 
‘opinion’ that the approver has wilfully conceuled 
something essential or given evidence which is 
positively false, and let the District Magistrate take 
action to proseoute the approver under section 339, 
Oriminal Procedure Code, if he thinks fit. If so 
advised, the Crown may proceed against him for 
the offence in respect of which he was given a 
conditional pardon, When put on his trial for 
that offence he may plead toa competent Court his 
pardon in bar, and thatis a plea that the Court is 
bound to hear and decide upon before going further 
and putting him on his defence. If he be committed 
to the Sessions, he can plead it again in the 
Sessions Court and the Judge will decide it before 
putting him on trial for the substantive offence. L B 
Emperor v. Nos Po Ker, 17 Cr. L. J. 837 513 
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-— Ss. 337 (8), 889-—Pardon, tender of, to ap- 
prover—Forfeiture of pardon—TWilfully concealing 
anything essential or giving false eurdenve—Abscond- 
ing before cross-examination, effect of. 

Section 339, Criminal Procedure Code, must be 
construed strictly, and a person to whom pardon 
has been tendered can only be tried for the offence 
in respect of which he was pardoned, if it is.shown 
that he has forfeited the pardon either (a) by 
wilfully concealing anything essential, or (b) bye 
giving false evidence. ° 

Absconding before conclusion of cross-examination 
does not amount to wilful concealment. L B MAUNG 
Po Hua v. EMPEROR, 9 Bur. L. T. 76; 17 Gr. D. J, 891; 

8 








5 L. B. R. 357 23 

— S. 339 513, 823 
-——— — 8, 342 ie 492 
——— 8, 345 515 


—— — 8.350 (1)—Transfer of part-heard case— 
Right of accused to have prosecution witnesses ve. 
summoned. ; . 
The provisions of section 850, Criminal Procedure 

Code, are applicable to acase which, after *eing 

part-heard, comes upon the file of another Magis. 

trate who exercises jurisdiction by transfer under 
section 528, and it is necessary that the proviso to 
section 350 should be given effect to and the accused 
made acquainted with the fact that he is entitled 
to have the prosecution witnesses re-called. UB. 
BARACHI v. EMPEROR, U. B. R. (1916) II, 108; 17 Cr. 
L. J. 401 961 


—— S. 867—Misdirection to Jury, what amounts 
to— Heads of charge, principles applicable, to prepara- 
tion of—Functions of Judge and Jury—Cross-ex- 
amination, scope of, whether can be restricted by 
Court. Ta 
Mere non direction is not necessarily misdirection. 

Those who allege misdirection must show that some. 

thing wrong was said, or that something was said 

which would make wrong that which was left to be 
understood. Every summing up must be regarded 
in the light of the conduct of the trial and the ques- 
tions which have been raised by the prosecution andé 
defence respectively. 

A Judge is not required: under section 367, Criminal 
Procedure Code, to write out in eatenso the charge 
which he addresses tothe Jury, but he should set 
forth in writing the headings of his charge; and such. 
headings afterwards form part of the recotd of the 
proceedings in the trial before him. As the term 
“heads of charge” itself implies, the Judge’ must 
faithfully record the lines upon which he addressed 
the Jury, both on the evidence and on the law, and the ` 
object of these heads of charge is to inform the 
High Court, should occasion arise, of what direction 
he gave in law to the Jury, and the nature of his 
summing up of the evidence, not only for the prosecu: 
tion but also for the defence. The headings of charge 
do not.purport, nor are they intended by Statute, to be 
an exhaustive detail of every particular which the 
Judge may have addressed to thé Jury. They should 
only record, in an intelligent form and with sufficient 
fullness, the points of law and tho directions given by 
the Judge to the Jury. ' 
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. 

But in considering the language used, one must not 
parse the headings of charge as if it were an 
‘indictment. The method of expression and*its form 
may be unsatisfactory, but if in substance one can 
see from the frame of the heads of charge what were 
the diroctions which the Judge gave to the Jury, and 
that they were right and proper, then there can be 
no ground of complaint, even though the phrascology 
andeform adopted might be open to question. 

št is the sole function of the Judge to direct the 
Jey on all matters of Jaw and the Jury must tako 
their direction in law from the Judge. The Judge 
smust present iho main case for the prosecution and 
for the defence fairly for tho consideration of the 
Jury. PAT EKNATH SAHAY v, EMPEROR, 17 Cr. L. 
J 358; 1 P. L. J. 817 657 


vn mme Ss, 408 (Is), 80—Sentences by a Magistrate 
with powers under s. 30—Accused sentenced to two 
years’ imprisonment, appeal by—Appeal, forum of, 
whee co-accused sentenced to five years. 

A Magistrate of the first class invested with special 
powers under section 30, Criminal Procedure Code, 
sentenced one of the accused to two years’ rigorous 
imprisonfnent and the other accused to five years’ 
vigorous imprisonment. The former appealed to the 
Sessions Judge, who declined jurisdiction: 

Held, that the appeal lay to the Chief Court 
under section 498 (b), Criminal Procedure Code. P 
AHMAD KHAN v. EMPEROR, 17 Cr. L. J. 299: 122 P. L. 
R.-1916; 5 P. R. 1916 Cr. 171 


——— — S, 423 515, 816, 588 


— Ss. 423, 428, 587—Appellate Court, remand 
by, of case for ve-trial wilh direction to record ad- 
ditional evidence and give decision after consideration 
of original and fresh evidence — Illegality— Prejudice 
to accused—High Court—Rerision. 

On appéal against a conviction by a Sub-Divi- 
sional Magistrate under sections 147 and 148 of the 
Penal Code, a Sessions Judge set aside the con- 
viction and sentence and ordered a re-trial, with 
a direction that the Magistrate should take further 
evidence and should record a fresh decision on the 
evigence already recorded and also on the additional 
evidence. After remand the Magistrate recorded 
additional evidence, but after considering the entire 
evidence on the record again convicted the accused 
and passed the samo sentence as bcfore On appeal 
against the second conviction by the Magistrate, the 
Sessions Judge, at the request of both parties, dis- 
carded the additional evidence bat confirmed the 
conviction on the evidence originally recorded: 

Held, per Chamier, C. J—that it was not necessary 
for the High Court to order a re-trial by the Magis- 
trate even if the order of the Sessious Judge was not 
merely irregular but illegal. Ordinarily the proper 
course to take world have been to set aside all the 
proceedings subsequent to the alleged illegal order 
and to require the Sessions Judge to record a fresh 
judgment onthe evidence originally recorded or send 
the case to another Sessions Judge for that purpdse, 
but as both sides had asked the Sessions Julge to 
disregard entirely all the additional evidence and the 
Session: Judge had already recorded his fin lings on 
the original evidence only, it was nunec2ssary to 
return the case to the Sessions Judge in order that he 
might record a fresh judgment. 
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Per Jwala Prasad, J.—The first order of the Sessions 
Judge, in appeal, setting aside the convictions and 
sentences, ordering are-trial of the accused, and 
directing the Magistrate to take additional evidence 
být at the same time requiring him to record a fresh 
decision on evidence already on the record of the case 
and upon thc additional evidence which he was 
directed to take, was wholly illegal; but as the accused 
had not been prejudiced in any way by such order, a 
re-trial was, under the circumstances of the case, nab 
necessary. PAT GAJANAND THAKUR v. EMPEROR, 
1P.L. J, 99; 17 Or. L J. 332 508 


—— — S. 424-Appeal —Dismissal—Tudgment. 

A District Magistrate disposed of an appeal with 
the following judgment: “No ono appears. I see no 
reason to interfere, I dismiss the appeal:” 

Held, that the judgment was not in conformity 
with the law, inasmnch as it did not disclose whether 
or not the Magistrate had examined the evidence as 
it was clearly his duty to do. A Ram Buarosy ~v. 





EMPEROR, 14 A. L, J. 327; 17 Cr L. J. 353 657 
— 8. 428 508 
ma — S. 435 801 


---—— §. 486 — Order of discharge —Revision by Dis- 
trict Magistrate—Committal to Court of Session on 
grounds of expedency ~-Illeyality. . . 

A District Magistrate, acting under section 436, 
Criminal Procedure Code, set aside an order of dis- 
charge of a Police Officer ona charge of extortion, on 
the ground that the charge related to the conduct of a 
Police Officer and that it was desirable that the case 
stould be tried by the Court of Session: 

Held, that it wasincumbent on the District Magis- 
trate to record his own finding on the evidence before 
committing the case to the Court of Session and 
that the gravity of the charge was nota sufficient 
reason for interfering with the lower Conrt’s erder of 


discharge. PAT SRIKISHEN LAL v. EMPEROR, 1 P. 
L J. 97; 17 Cr. L J. 330 506 
——— 8 437 966 





— S. 437— Order of discharge—Revision—Mis- 
apprehension of evidence Power of Court of Revi- 
sion to order fresh inquiry-—Procedure—Notice to 
accused. 

The revisional jurisdiction cor ferred by section 437, 
Criminal Procedure Code, in cases of orders of dis- 
charge, may he exercised on the ground of mis- 
apprehension of evidence by the lower Court, and 
the Court of Revision is justified in ordering a 
re-consideration of the evidence already taken. 


Before an order under s*vtion 437 is made, it is not 


obligatory to give notice to the accused. S Bereras 
BasuaraM v. EMPEROR, 10 8. L, R. 68; IFOR. L J. 
349 525 


—— — S. 439 524, 801, 816, 826, 977 


— ss. 439, £23—Discharge, order of, by Presi- 
doncy Magistrate - High Court's power of revision. 
The High Court has power, under section 489 read 

with section 423, Criminal Procedure Code, to revise 
an order of discharge passed by a Presidency, Magis- 
trate and to direct a further inquiry, if there are 
good reasons for doing so, although no question 
of jurisdiction arises in the case. 
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When one of four accused persons jointly “charged 
with an offénce was discharged by a Presidency 
Magistrate and on appeal by the others who were 
convicted, the High Court-directed his evidence to 
be taken, and on such evidence being taken ané 
considered the appeal was dismissed anda Rule was 
issued upon that person tə show cause why the order 
of discharge should pot be set aside and the case 
against him inquired into again: 

‘Held, that although tho High Court was not 
deprived of its jurisdiction to revise the order of 
discharge by the mere fact of calling upon’ the 
accused to give his evidence in the case, yet under 
the circumstances of the case the order of discharge 
should not be set aside aud the case against him 
should not again be inquired inte. C EMPEROR v. 
NANDA GOPAL Roy, 20 C. W. N 1128; 17 Cr. L, J. FE 

98 
— 5. 438—Revision, limitation for— Practice of 

Caleutta High Court. 

The well-known practice in the High Court of 
Calcutta is that an application for criminal revision 
must be made within sixty days from the date of 
the order complained of and to this period an addition 
ofthe time which is necessary for obtaining copies is 
allowed, This is not an inflexible rule, and in 
exceptional circumstances it might be departed from. 
C Kerra MOHAN GIRI v. Darpa NARAIN GIRI, 20 
C. W. N. 1170; 17 Cr. L. J 419 979 
— Ss. 439, 345, 423, scope of-—Compoundadle 

offence—LHigh Court — Power of, in revision, to sanc- 

tion composition of offence—tInterpretation of Statutes, 

Section 439 of the Criminal Procedure Code, which 
defines the powers of the Court of Revision, does not 
confer onit the power to sanction the composition of 
offences, anda Revisional Court cannot, therefore, 
sanction the composition of a compoundable offence 
after conviction of the accused. 

An oder for composition isin no sense a con- 
sequential or incidental order within the meaning of 
section 428 (d),-Criminal Procedure Code. 

When a special provision, obviously exhaustive in 
its scope, has been made for a special topic, as in 
section 845, Criminal Procedure Code, the scope 
thereof canpot be indirectly enlarged by reference 
to a general provision, such as that contained in 
section 423 (d). 

Section 439, Criminal Procedure Code, empowers a 
Court of Revision, not to exercise all the powers of an 
Appellate Court, but only such powers as are conferred 
on a Court of Appeal by sections 195, 428, 426, 427 
e and 428, 

The criminal revisional jurisdiction of a High 
Court is not included in its criminal appellate juris- 
diction, although its civil revisional jurisdiction is in 








reality an aspect of the civil appellate jurisdiction. . 


C AKSHOY SINGH v, RAMESWAR BAGDI. zO O. W.N. 





1071; 17 Cr. L. J. 889° 515 
Ss. 443, 446 165 
S. £76, nature of proceedings under — Prelimi- 


nary inquiry - Hwamination of accused —Thumb-im- 

pressions—Evidence Act (I of 1872), s. 18. 

Procegdings in inquiries under section 476, Crimi- 
nal Irocedure Code, are judicial procedings and 
the person against whom they are directed is in the 
position of an accused person. 
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à é 
Therefore, the examination of such a person asa 


t1916 


witness inethe course of such proceedings: is ultra 
e 


vir es. mn 


He can only be examined under section 342, 
Criminal Procedure Oode and cannot properly be 
asked questions merely to elicit a statement asa 
foundation for ordering his prosecution, nor can 
he be compelled to make any thumb-impressigns 
under section 73 of the Evidence Act. An Expertis 
opinion regarding such impressions would also be 
inadmissible. LB Maune Po NYUN v Mure KUR- 
PEN Crotty, 17 OR. L. J, 816 492 


— S. 476, scope of —Person not party to proceed- 
ing nor examined as witness, whether can be sent to 
nearest Magistrate— Penal Code (Att XLV of 1860), 
s. 196—Using evidence known to" be false, what con- 
stitutes—Abortive attempt to secure medical certificate, 
whether offence under s. 196. 

A Magistrate has no jurisdiction to send a palson, 
who has not been a party to any proceedings before 
him and who has not been examined as a witness 
in a case, to the nearest Magistrate under section 
476 of the Criminal Procedure Code. Nor? can he 
direct an enquiry under that section into an offence 
under section 161, Indian Penal Code, as that section 
is not mentioned in section 195, Criminal Procedure 
Code. 





In order to constitute an offence under section 196, 
Indian Penal Code, there must be some evidence in 
existence which the party is either using or attempt- 
ing to use. A mere attempt to get a medical 
certificate, which is vefused, does not fall under 
section 196. M < KATARI VEERANNS, In re, 17 Cr. L. 
J. 388 820 


——— — S. 483—Maintenance, order of, whether deter- 
mined by refusal of wifeto comply with dectee of res- 
titution of conjugal rights obtained by husband. 

A Magistrate ought to treat an order of main- 
tenance made by him as determined, if the wife 
fails to comply with a decree for 
conjugal tights obtained by the husband and refuses 
to live with him. L B Mavune Tua U v. Ma Nya 
Kay, 9 Bur. L. T. 162; 17 Cr. Li J. 412 972 


— S, 614—~-Forfeiture of surety-bond in default of 
accused's appearance—Suicide by accušsed— Mistaken 
admission that accused was alive, effect of. 

On the death of an accused person by suicide before 
the date fixed for his appearance, the ‘sureties are 
discharged from liability, and they cannot be 
penalised in the forfeiture of their bonds by reason 
of their mistaken admission that he was alive 

Per Beaman, J.—The object of the surety-bonds is, 
as far as possible, to ensure that an accused person 
shall not evade justice in the ordinary sense, that is 
to say, by flying the country or the junisdiction 
of the Court. But if-he elects to die sooner than 
face his trial, that can hardly bea sufficient reason 
for forfeiting the surety-bonds, since that was an 
event which his sureties could not’ have had in 
contemplation and which if- not of the kind which 





restitution of . 


would impose upon them any moral obligation or . 


responsibility to the Courts, B Rama BAPU PUJARI 
Im re, 18 Bom. L. R. 693; 17 On. L. J. 393 825 


oa —— §, 537 


490, 508, 816, 974 
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—— 5.662, scope of—Offence of manufacturing 
e illicit liquor—~Sentence—Punjab Eucise “Act (I of 

1914), s. 61. 

Section 562 of the Criminal Procedure Code is 
intended to apply to those offenders (especially 
youthfal ones) who, without being persons of 

“ depraved character, may, on occasion, succumb to 
sudden temptation, 


e The view, sometimes expressed, that, becanse an 

excise, offence is a malum prohibitum and not a 

malum tn se, the culprit should be mortified in pocket 
e rather than if person, is wholly incorrect. 


The accused were convicted under section 61 of the 
Excise Act, 1914, for the offence of manufacturing 
liquor contrary to law and being in possession of it 
and were sentenced to four months’ rigorous imprison- 
ment and a fine of Rs. 50 each. On appeal the 
Sessions Judge reduced the sentences, on the ground 
that® this was appellants’ first offence, that the 
pringsiple of section 662, Criminal Procedure Code, 
applied and that appellants were father and son. 
The Gqyernment applied for enhancement of the 
sentences: 

Heli, that as the offence of manufacturing illicit 
liquor implied a good deal of preparation and as it 
was mostly done with the intention of selling to 
others it could not be saidtobe done in consequence 
of succumbing to sudden temptation; that when a 
man was found for the first time by the Police 
manufacturing illicit liquor, he had probably done 
it at least a dozen times before; and that as 
it deprived the Government of revenue, besides 
demoralising the people, deterrent sentences were 
necessary in such cases; 


(2) that the Legislature intended that substantial 
terms of imprisonment should be awarded in these 
cases, as was shown by the fact-that the maximum 
term of imprisonment was raised by section 61 of 
the present Excise Act. P EMPEROR v. SUJAN SINGH, 


19 P. R. 1916 Cr; 41 P. W. R. 1916 Or; 144 P. L. R., 


1916; 17 Cr. L. J. 310 486 
metama SoH, II, cus, ITI AND V 165 


ORIMINAL TRIBES ACT (III or 1911), S. 23— 
Punishment, enhanced—Accused being member: of 
criminal tribe at subsequent and not at previous con- 
viction, effect of. 

Section 23 of the Criminal Tribes Act applies to 
the case of a previously convicted accused who is a 
mémber of a notified criminal tribe at the time of 
his present conviction, although his tribe had not 
been notified as such at the time of his previous 
conviction. © HAMPEROR v. MANDAL 3 O. L, J. 265; 


17 Cr. L. J. 392 824 
CROSS-EXAMINATION, scope of, whether can be 

restricted by Court 657 
OROWN GRANTS, construction of 254 





, tights of, in increase of land by sea 902 


CUSTOM. See BUDDHIST Law; Oivit PROGEDURE 
Cops, s. 9. 


and usage of Calcutta Gunny Market 3 


-———, certificate on point of— Evidence, conflict- 
ing i 884 
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—ABADI—Succession to non-proprietor—Right 
of collaterals—Burden of proof- Occupation by com- 
mon ancestor, proof of, if material. 


® Where a non-proprietor in possession of a house in 
the village abadi dies, his near collaterals are, in the 
absence of a special custom to the contrary, entitled 
to possession as against the eproprietors, It is not 
necessary te prove that a common ancestor occupied 
the house originally, P KALA v. HASHIM, 63 P. W. 
R. 1916; 127 P. L. R. 1916 291 


— ADOPTION—Brahmans of Mauza Nurpur, 
Tahsil Garhshankar, District Hoshiarpur— Adoptee, 
whether entitled to succeed collaterally in adoptive 
family — Decision in previous suit, whether operates 
as res judicata against nominal defendant ~ Civil 
Procedure Code (Act V of 1908), s. 11. 


A decision arrived at in a previous suit cannot 
operate as ves judicata against a person who was 
in that suit merely a nominal defendant. 





A person who has been formally adopted by 
Brahman of Mauza Nurpur, Tahsil Garhshankar, 
District Hoshiarpur, is entitled to succeed collaterally 
in the adoptive family. P Goran OHAND v. MILKHI, 
65 P. R. 1916; 157 P. L. R. 1916 543 

. . 
—ALIENATION made 12 years before sut— 
Necessity—Standard of proof—Speculative suit. 





Tn a suit by a remote reversioner to challenge a 
sale made by the last male owner, it appeared that 
there were several other reyersioners who did not 
attack the alienation and that the vendor’s brother 
had acquiesced in the sale. The vendees contended 
thet the sale had been forced by hard times. 16 was 
found that the years before and after the date 
of the alienation were exccedingly hard years of 
draught and scarcity: 


Held, (1) that the vendor'sallegation was prima facie 
correct, and that considering that the suit was filed 
12 years after the alienation a very high standard of 
proof of necessify could not be insisted on; 


(2) that as the vendor's brother had two sons still 
unmarried, the suit was speculative and deserved to 
fail on this ground also. P Farres KHAN v., Baz 
Kuay, 87 P. L, R. 1916; 165 P, W, R, 1916 875 


—— ——— -—Pathans of Mamanpur, Atlock Dis- 


trict, powers nf—Distinction between gift and bequest 5 


< —Appeal, new question whether can be raised for 
first time in, 


Among Pathans of Mamanpur in the Attock 
District, there is no restriction upon alienation by 
a male proprietor. 


There is no distinction in principle between a 
power to gift and a power to bequeath. 


Where the parties in a case go to proof solely 
on the question whether the land in suit is ancesé. 
ral and whether a right of alienation exists, tho 
plaintiff cannot be allowed to raise an altogether 
new contention for the first time in appeal. P AKBAR 
Kuan v, Kuan BAHADUR, 69 P. R. 1916; 120 P, W.R, 
1916; 131 P. L, R, 1916 335 


ta 
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IMPARTIBLE ESTATE—Custom of primo- 
geniture—Estate granted by Maharaja of Chota Nag- 
pur—Badla estate—Putra putradi, meaning nf— 
Evidence — Custom, proof of. š 
The Badla estate in the Chòta Nagpur District is 

governed by a custom whereby it desvends as an 
impartible estate to the eldest male heir by lineal 
descent. This custom prevails in all the estates 
geanted by the Maharaja of Chota Nagpur to his 
relations, 


Where a custom prevails in one branch of a 
family, it is strong evidence to be relied on that 
it applies with equal force to another branch of 
the same family. 


Per Atkinson, J.—The words putra putradi used in 
a grant convey an absoluto perpetual estate in 
the lands descendible from generation to generation 
coupled with full power of alienation, thongh these 
words of limitation may be controlled by custom 
limiting their scope and operation. 


Custom conclusively proved and established can 
override or modify the ordinary law. 


Per Chapman, J.—It is quite impossible to say that 
. in 1768, before the arrival of the British juris- 
diction in the forests of Chota Nagpur, the words 
putra putradi had acquired a technical significance; 
the Privy Council decisions, dealing with this 
expression were in respect of Wills prior to 1868, 
by which “time the expression acquired a technical 
significance. PAT JAL Gasenpra Natu Sant DEO 
v. Lat MATHURLAL Naru Baur Deo, 20 C. W. N. 876; 
1 P. L. J, 109 3 383 


NECESSITY —Mortgage, xut on—Proof of 
necessity after 30 years —Part of consideration money 
shown to be for necessity-—Mortgagee entitled to hold 
land “as security —Adjournment of case on payment 
of costs—Non-payment, effect of. 

Where in a suit by a mortgagee for possession of 
the mortgaged land, the plea of ‘want of legal 
necessity was raised but it appeared that a fair pro- 
portion of the amount was for such necessity: 

Held, (1) that the plaintiff could not be expected 
to prove details of transactions some thirty years old, 
specially when the mortgage was registered and the 
mortgagor was literate; 

(2) that he was at any rate entitled to hold the 
land as security for such amount as he had shown to 
be for valid necessity. s 


Whena suit is adjourned on payment of costs and 
such costs are not paid, the suit is-liable to bo 
dismissed. P RAM CHAND v. ALI AKBAR, 90 P. W. 
R. 1916 534 


oR PERSONAL LAW—Bhandari Khatris 
of Jalalabad, Amritsar District—Custom, proof of— 

Presumption in case of high caste Hindus, 

Each case of alleged custom has tobo decided 
primarily upon the proof actually adduced in that 
case and not upon a priori grounds. 

Where the parties concerned are high caste Hindus 
not depending for their subsistence on agriculture, 
the presumption in the first instance isin favour of 
“he applicability of Hindu Law tothe exclusion of 
custom, Bs 
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* e 
Bhandayi Khatris of Mauza Jalalabad, Amritsar 
District, “are, in matters of succession, governed by 
ordinary agricultural custom, and not by their 
personal Jaw. P Sup Dian v. Marara Das, 61 P. 
R.: 1916; 161 P. W. R. 1916 561 


—PRE-EMPTION—Wajib ul-arz — Mortgage— 

Construction of document —Intigal, meaning of, 

A document provided that the exeoutants wuld 
pay annually the interest and in default of paymefjt 
of interest for two years, the creditors shall have 
the right, without waiting for the expiry’ of the 
time fixed, to file suit and to recover th®ir due from 
the property mortgaged (makbuza), The wajib-ul- 
arz of the village recorded a righ? of pre-emption 
in caso of a transfer of any kind td co-sharers in a 
certain order and also provided “that in case of a 
mortgage, “if the owner of the property be not 
capable of redeeming or do not wish to redeem, then 
hissadar karibi, etc., will have power to take the? pro- 
perty for himself by depositing the mortgage money 
together with the costs. If any hissadar of arazi or 
kisse take any additional sum of money from the 
creditor to whom the property is morte~iged by 
making a magful. of the same property, then the 
tarms of the mortgage bond will apply to the said 
debt also :” 

Held, (Richards, CO. J, dubilante) that the docu- 
ment did not purport to create a mortgage. 

Per Richards, O. i—The word intiqal is a very 
general word and includes all classes of transfers. 





An extract from a wajtb-wl-arz is evidence to 
be taken into consideration in considering the issue 
as to whether or -not a custom of pre-emption 
exists; the record is supposed to be the record 
of an old custom existing for along time. “But the 
mere production of the extract from the wdjib-ul-arz 
is insufficient to prove the existence of the custom 
which itis necessary for the plaintiff to prove in 
order to entitle him under the circumstances of the 
case to be substituted for the defendant. A Kuur- 
SHED ALI v. ABDUL MAJID, 14 A. L. J. 441; 38 A. x0 

L 


-——_—__ SUCCESSION— Custom versus Hindu Law— 
Sodhi Khatris of village Samalsar, Tahsil Moga, 
Ferozepore District~ Daughter or nephew. 

In matters of succession the Sodhi Khatris of 
village Samalsar, Tahsil Moga, Ferozepore District, 
follow Hindu Law and not agricultural ‘custom. 

Therefore, a daughter and daughter’s gon succeed 
to the ancestral immoveable property of a male 
Sodhi Khatri proprietor of Samalsar in preference to 
his nephews and grandnephews. P HARCHAND SINGH 
v, Munsul RAM, 143 P. W. R. 1916; 142 P. L. R. 1916 

471 





trict—Daughter versus collaterals—-Property non- 

ancestral—Burden of proof—Res judicata, chance 

remark in judgment in previous case, whether ope- 

rates as. ‘ * 

In a dispute with regard to succession to alleged 
ancestral property, the onusis on those who allege 
the property to be ancestral and the circumstance 
that they happen to be defendantsin the case does 
not shift the onus on to the plaintiff. 


Jats of Kharar Tahsil, Ambala Dis- ` 


Vol. XXXV] .' A 


CUSTON—eoncld. 


i . 


- Where, therefore, the daughters of one H, a Jat of 
Mauza Rurki in tle Kharar Tahsil of the Ambala 
District, sued to establish their claim to succeed to 
their father’s estate and the suit was contested by 
the deceased’s collaterals onthe ground that the 
property was ancestral and thgt they had a preferen- 
tial right of succession: 


Heid? (1) that the onus was on the collaterals to 
provg that the property was ancestral; 


(2) thatea,mere chance remark in the judgment 
inya previous casg brought to contest an alienation 
by the+deceased’s widow did not operate as res 
judicata when the matter was not put in issue and 
there was no proper finding on it; : 

(3) that as the collatgrals had failed to establish any 
special custom whereby daughters were excluded by 
collaterals in the matter of succession to non-ancestral 
property, the collaterals were excluded by the 
daughters. P Devi Dirra v., INDAR Dey, 56 P. R. 
1916 œ 542 


DAMAGES. See VENDOR AND PURCHASER; RIPARIAN 
RIGHTS. ° 

,wate of, when to be ascertained 203 

625 


, suit for, if lies when title impaired and 
possession not actually losi—Measura of da- 
mages 789 

DECLARATORY SUIT. See LIMITATION Act, ART, 
120; Spzcivic RELIEF Act, 8. 42. 








, suit for—Breach of contract—Proof 


DECREE, adjustment of, where minor is party, 
whether requires sanction of Court 70 


affirmed in appeal, amendment of—Jnris- 
diction of {rial Court 891 


, assignment of—Execution, application for, 
by assignee~Assignee benamidar for judgment- 
debtor —Proof of title 624 


, awarding larger relief than in plaint, lega- 
lity of : 106 
, whether binding on a person not represent- 
ed in the suit . 124 


of Civil Court, effect of, in proceedings 
under s. 145, Criminal Procedure Code 801 











——~— directing sale of property reserving rights 
of prior mortgagee, whether capable of execu- 
tion : 152 


———— passed after death of plaintiff, effect of. 
A decree passed in favour ofa party after his 
death is a nullity. L B Ma Min THIN v. MAUNG 








Po Win 438 

, Scope of 106 

, suit to set aside on ground of fraud- - 

Proof 847 
DEFAMATION. See Penan Cong, s. 499. 

DHARMAKARTA, power of 88 


DIHDAR, definition of—Acknowledgment by taluqdar, 
effect of—Suit by superior proprietar— Defendant's 
under-proprielary rights acknowledged by previous 
proprietors—Estoppel, A i 


. 


GENERAL INDEX. 
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DIHDAR—concld, 


A dihdar was generally a person to whom a cer- 
tain portion of the property sold was assigned by the 
vendee for his subsistence. 

A grant can be presumed from an acknowledgment 
by the talugqdar. 

Where ina suit by the superior proprietor of tho 
village in which the plots in dispute were situated, 
it appeared that the defendant Mad been in the 
enjoyment of his dihdari vightS within the know- 
ledge of the previous superior proprietors and had 
been mortgaging the same for more than 12 yoars 
prior to the suit: 

Held, that it was no longer open to the plaint- 
iff to question the defendant’s under-proprietary 
rights. O Kisnun v. SAYAN SUNDAR, 19 O. C. 
27 44l 


DISCHARGE, order of, by Presidency Magistrato— 
High Court’s power of revision 988 
DISPOSSESSION from streamlet, what amounts to — 
Temporary disturbance of possession, effect of 916 


DIVORCE ACT (IV or 1869), Ss. 3 (1), (2), (3), 10 
—Petition for dissolution of marriage—District Court, 
jurisdiction of. 

Where in an application for dissolution of marriage 
it appeared that the petitioner and his wife last lived 
and cohabited together at Bangalore, that the respond- 
ent did not reside and had not for many years resided, 
within the Ambala District and that at the time of 
the institution of proceedings she was not residing 
at any place within the Punjab: 

Held, that having regard to the definitions of tho 
terms “High Court,” “District Judge” and 
“District Court” in section 3 of the Divorce Act, the 
District Judge of Ambala had no jurisdiction to try 
and determine the case. P Morron v. Morton, 76 
P.R 1916; 122 P. W. R. 1916; 1:9 P. L R. 1916 367 
S 10 867 


DOCUMENT, construction of See REGISTRATION 
Acrt s. 17 (b). 


, construction of—Mortgage—Cash con- 
sideration- -Repayment in kind in monthly instal- 
ments, stipulation for, effect of 111 
, construction of—Mortgage—Sale and agree. 

ment for re-purchase, when amounts to mortgage — 

Burden of proof. 

A sale of property followed by an agreement for 
its re-purchase within a specified time may bea 
species of niortgage, but the onus of proving that the 
transaction is a mortgage lies on the party asserting 
it. LB Maune Kya HNIn v. Maune Ko A a 
k ó 


, construction of—Partnership—Agreement of 
partnership defining rights of parties in lands and 
water-course, construction of—Civil Procedure Code 
(Act V of 1908), O. VI, r. 17—Amendment of plead- 
ings, when to be allowed—Party not acting bona fide, 
whether entitled to amendment. 

On (8th May 1889, J, a Muhammadan owning 
8, water-conrse and lands watered thereby, entered 
into an agreement with two Hindus, B and T, 
whereby, in consideration of the latter supp?ying 
money every year for cultivation purposes on 
certain terms, the former made them pirtners for 
eyer in the lands and the water-course to the oxtent 














v 
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DOCUMENT~—conold. 


of one-third. The important clause ran as under: 
“I, J, give in writing that in Makan Bhatiani and 
Khajwi there is a Karia which takes its supply 
from Dhoro Naro. In all the rights and intgrests 
of the lands within the limits of this Karia, and in 
this Karia, I take Band Tas partners with myself 
having one-third share. From this day, in this 
Karia and all the’ rights and interests of the land, 
one-third share of the above Hindusis and shall 
remain in force and there are two shares of mine and 
willremain as such. We become, and shall remain, 
bound and responsible with each other, according to 
the following terms,” 


On 22nd May, 1891, a second document was execut- 
ed by J and one D (another Muhammadan) in favour 
of Band T as under:—“We, Jand D, give in writing 
that there is land measuring 350 and 1,000 acres 
in our possession. In all our rights and interests of 
this land and of the Karia andin allits branches B 
and Thave one-third share by a partnership deed 
dated 18th May 1889, and they are our partners. 
Now. in ‘all the Jand which we have received this 
year we have made B and 7 third-share partners 
with ourselves. The terms of our previous deed 
shall be considered cancelled and we have settled 
the following terms.” 7 

. The partnership continued for 20 years, and in the 
meantime J and the two Hindus B and T died. In 
1913, the representatives of the Hindus brought the 
present suit, seeking partition and possession of one- 
third share of the immoveable property included in. 
the documents above recited: 

Held, that the documents did not effect any 
absolute transfer of the one-third share in the lands 
and the Karie to the Hindus, but created a partner- 
ship whereby the lands and the Karia became partner- 
ship property; consequently the suit, as framed, 
wagsnot maintainable; 

that the suit should have been one for dissolution of 
partnership and for accounts of a dissolved partner- 
ship, as, the partnership not being for any definite 
term, it was open to either party to terminate it; 

that amendment of the plaint could not be allowed, 
as it woyld change the cause of action and help the 
plaintiffs who had not acted in good faith) S Bıra- 
WAL v. GIANMAL, 10 S. L. R. 58 652 


, construction of, whether sale or mort- 
210 
56 


Material alieration—Alteration to carry out 
original intention of parties, effect of. 

An alteration in an instrument made in good 
faith by one of the parties to it, without know- 
ledge of the other, to carry ont the original inten- 
tion of the parties does not vitiate the instrument, 

Therefore, an alteration made by a mortgagee 
in a registered mortgage-bond by inserting the words 
“per cent.” at the place where the rate of interest was 
stated to be “Re. | per mensem,” does not make 
the mortgage unenforcible, if the original intention 
of the parties was that interest was to be paid at 
the rate of Re. | per cent. per mensem, © ANANDA 
Mowan Sana v. ANANDA CHANDRA SAHA 182 


or TITLE, validity of, Civil Court whether 
can adjudicate upon 446 





gage 





, execution of, what amounts to 








’ 
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EASEMENT, interference with. See Inquncrion, 
Right tot discharge surplus water-~Natural 
right Right to obstruct, acquisition of, by prescrip. ~ 

tio®—Nature of proof—Limitation Act (IX of 1908), 

s. 26. 

A plaintiff seeking to enforce aright to discharge 
surplus water through a watercourse on the exist- 
ence of an easement must prove the acquisition of 
the easement under section 26 of the Limitation 
Act. He will not, however, be precluded from urging 
as an alternative case that he has, apart from the 
easement, a natural right to the discharge, prowided 
the matter was brought before the Trial Court in 
some form, in which case, on progf of the right,, it” 
is open to the defendant to establish the acquisition 
of aright to dam the flow under the said section. 
LB Maune Tus Te v. Ko Suwe Brix * 394 


BASEMENTS ACT (V or 1888), Ss. 16, 17—~Right of 
part owner of dominant heritage to use water— Long 
user for over statutory period—Prescriptive title, 
acquisition of—Use of water for joint cul&ivation— 
Cessation of joint cultivation, whether affects ease- 
ment, 

There is no substantial diference between the 
English and Indian laws as to the acqu@®ition of a 
prescriptive title to water and the infeyences and 
presumptions deducible from long user of the same. 

If there has been long-continued user of water in 
a tank or channel and the enjoyment is inconsistent 
with any other inference than that it has been as of 
right, Courts will infer a title by prescription. 

When user is proved the presumption is that it 
is of right until the contrary is shown. 

Plaintiffs and defendants jointly owned plot A, 
each being entitled toa definite but unascertained 
share therein. They jointly cultivated betel in it 
by using water which flowed into it from tank 
B through channels C and D. The site of tank 
Band channel C, belonged to ‘defendant® and channel. 
D belonged in part at least to plaintiffs, It was in 
evidence that plaintiffs had been taking water from 
B to the land A for 60 or 80 years: 





Held, (1) that plaintiffs had acquired a prescriptive | 


right to the water of the tank and not a mere 
license for its use; b 

(2) that plaintiffs’ joint user with defendants did. 
not affect the nature of the right, which was a 
right over the servients heritage acquired by the 
plaintiffs as part owners of plot A, and that, con- 
sequently, the cessation of their joint cultivation 
would not extinguish the easement. I SWAMINATHA 
MUDALY v. VELU MUDALY, 4 L. W. 128; (1916) 2M. 
W. N. 192 $ 749 


S. 17` 749 


EJEOTMENT. See Acra Tenanoy Aor, s. 177 (e); 
LANDLORD AND TENANT. 
—_—-——-Lambardars, two—Oudh Rent Act (XXII of 
1886), 8 26 (2). < 
Where there are two lambardars ina village, and 
there is no sub-division of land between them, any 
one of them is alone entitled to eject the tenants of 
the village, inasmuch as eection 126 (2) of the Oudh 
Rent Act gives extensive powers to a lambardar. U P 
B R Rica v. BADRI SINGA, 3 O. L. J. 251 760 


——Suit for possession —Decree —Decree not execut- 
ed within time —Second suit for possession, maintain- 
ability of —Merger, principle of, applicability of, 





. 


Vol AKK | ; 
EIECTMENT— coneld.] 
. 


If a party obtains a decree ‘for a debt or for 
damages for tort, the original cause of action 
Merges in the decree, but the doctrine of *mérger 
does not apply to decrees for ejectment. 

“The mere fact that a plaintiff obtained a decree 
for possession of a certain land, would not entitle 
him to get possession of thgt land ina second suit 
if he had never been in possession within twelve 
years but ifafter the decree the plaintiff gets into 
possession, otherwise than in execution, and is dis- 
posSessed within twelve years of the second suit, he 
has acatse of action irrespective of the previous 
decree and is entitled to bring a second, suit for 
possession, the previous decree being part of his title. 

Qyezere.—Whether a decree-holder is entitled to 

bring a suit on.the decree at any time within 


twelve years, notwithstanding that the decree has’ 


become incapable of execution by lapse of time. A 
DHANRAJ SINGH v. LEKHRANI KUAR, 14 A. L. J. 709; 
-38 A. 09 601 


=, suit for—Proof. 

A plaintiff suing in ejectment must, in order to 
succeed, strictly prove his title. PAT ADIT NARAYAN 
SINGH v. MAHABIR PROSAD TEWARI, lP. L. u. a 

. 
ESCHEAT—Iqrar-malikan—-Mafrur, application of. 

Where, under the terms of an igrar-malikan, a house 
occupied by a tenant escheats to the zemindar if the 
former becomes mafrur, the expression mafrur 
does not apply to the case of a person who is entitled 
as heir to occupy the house of a deceased tenant 
but has never actually been in its occupation. O 
Suro Narn v, SAMPAT, 3 O. L, J. 274 843 


ESTOPPEL, See LANDLORD AND TENANT. 








Acknowledgment by talugdar, effect of— 
Suit by superior proprietor—Defendant’s under- 
proprietary rights acknowledged by previous pro- 
prietors 441 

EVIDENCE~—Toriwee resorted to extract evidence-— 
Evidence, value of--Potice officers, duty of. 

Evidence obtained by torturing the deponent has 
no yalue. 
‘he conduct of Police officers guilty of such prac- 

tices condemned. A GOKUL SINGH v, EMPEROR, 17 





On. L. J. 351, - - 527 
EVIDENCE ACT (I or 1872), S. 8 962 
— 8.10 999 





Ss. 13, 42, 43, 90 — Judgments not inter 
ee recitals in, whether admissible—Scope of 

8. 90. : 

A judgment, not inter partes, may be used in 
evidence in certain circumstances, asa fact in issue, or 
as a relevant fact, or possibly as a transaction, bnt the 
recitals in the jadgment cannot be used as evidence 
in a litigation between the parties. 

All judgments are conclusive of their existence as 
‘distinguished from their truth, so every judgment 
‘is conclusive evidence, for or against all persons, 
whether parties, privies, br strangers, of its own exist- 
ence, date and legal effect, as distinguished from the 
accuracy of the decision rendered. The law attri- 
bates unerring verity to the substantive as opposed 
to the judicial portions of the record, 


GENERAL INDEX, : ; 
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EVIDENCE AOT—contd. 


The authority of the person making a grant, 
the genuineness whereof is presumed by the Court 
under the provisions of section 90 of the Evidence 
Act, is not proved by that section. C Basr Nath 
PAL v, JAGAT KISORE ACHARJEE, 20 C. W, N. 643 298 

e Ss. 24, 8, 27—Confession of accused, relevancy 

of. 
Statements made by an accused person, which are 
inadmissible under section 24 o$the Evidence Act, 
cannot be made admissible by section 27, unless the 
person giving the information was accused of ans 
offence and was in the custody of a Police Officer. 

Where an accused person accompanies a Police 
Officer and points out the spot where the stolen 
property is hidden, it amounts to conduct, proof of 
which is admissible under section 8 of the Evidence 
Act. U B EmPEROR v. Nea Aune Ba, U. B.R. (1916), 
II, 114; 17 Cr. L. J. 492 ' 962 
——— S. 27 962 


S. 32 (1)—Slatement of deceased, admissibi- 
lity of, as to cause of death—Transaction, one—Penal 
Code (Act XLV of 1860), 8. 880. 

Where a person commits suicide as the result of 
ill-treatment received at the hands of an accused 
person and that treatment is the cause though not 
the direct cause of the death, the whole affair, ill- 
treatment and subsequent suicide, forms one trans- 
action and, therefore, statements mage by the 
deceased as to the cause of his death are admissible 
in evidence under section 3% (1) of the Evidence 











Act. P EMPEROR v. Farz, x0 P., R. 1916 Cr; 17 Cr. 
L. J. 488 998 
S. 32 (2) 201 
s. 33 | 52 
——— §. 35 201 





S. 35—Birth register kept by tapadar, entry 
in, relevancy of. ë 
An entry in a birth register kept by a tapadar 

in the ‘discharge of his official duty is relevant under 

section 35, Evidence Act. S GERHIMAL DAYALMAL V. 

KARMOONAL BIROOMAT, 10 S. L, R. 38 551 


——— Bs, 42, 43 298 


S. 68, scope of—Transjer of Prop8riy Act (IV 
of 1882), s. 49— Admissions in pleadings of execution 
or contents of docwmenis inadmissible or invalid— 
Denial of liability on technical gvounds— Decree, 
award of, on such admissions—-Contract preceded by 
negotiations reduced to writing Unregistered docu- 
ment, admissibility of, to prove prior oral contract. 
The Courts should not act on admissions made by e 

parties in their pleadings, when the documents 
whose execution or contents are thus admitted are 
not receivable in evidence or are incapable by law 
of creating rights and liabilities and when the 
admissions are accompanied by denial of liability on 
the ground of such defect. 

Per Sadasiva Aiyar, J—If tho legislative provision 
declaring such a document to be inadmissible in 
evidence or ineffectual for certain purposes (or both) 
is based on reasons of public policy, a Court ought to 
go behind the admissions in the pleadings and 
refuse to act on the admitted facts in favour of 
either party. 
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EVIDENCE ACT—contd. , 


The Courts are not usually inclined to treat 
enactments relating to revenue as involving such 
large and grave principles of public policy as 
goyern enactments relating to registration and 
attestation of documents. While section 58 of the 
Evidence Actcan be invoked where documentary 
evidence about the admitted facts is shut out by 
the provisions made in purely revenue laws, it 
cannot be invoked „to overrule the provisions of non- 
revenue ‘enactments. Provisions relating to com- 
epulsory registration of documents or. to the legal 
impotence of certain unregistered or unattested 
documents to create title or to convey property 
must be deemed to have been enacted on high 
grounds of public policy and Courts should not be 
astute in creating loopholes for evading the plain 
intentions of the Legislature M SRETAMMA v. 
Krisunaswany Row, (1916) 2 M. W. N. 33; 31 M. L, 
J. 240 - ' 18 

Ss. 63, 32 (2), 35, €5, 91—Grant, copy of 
translation of, annexed to report of an officer—Ad- 
missibility to prove contents—-Evidence, secondary— 

Entry in public record. 

A translation of a.parwana or grant forming the 
enclosure to the report of a public officer is not 
admissible as secondary evidence of the contents of 
the grant under section 63 of the Evidence Act, nor 
under section 32 (2) or section 85, 

Sections 9! and 65 of the Evidence Act make it 
clear that, when a written grant is lost, secondary 
cvidence can be given of it only as defined by law. 
M AMBALAVANA PANDARASANNADHL ~V, ICUPPACHI 
AMMAL, 4 L. W, 331 201 
—~—— 8. 65 201 

Ss. 65, 66-—-Secondary evidence, admissibility 
of—-Original not forthcoming — Presumption. 

Where a Court of first instance decides to admit 
secondary evidence of a very old document, when it 
is not known what has become of the original docu- 
ment, gts discretion in admitting such” secondary 
evidence ought not to be disturbed, except upon 
very special grounds. 

Per Walsh, J.—Sections 65 and 66 of the Hvidence 
Act must be read together and the adverse party 
must not be presumed to have knowledge that he 
would be reqnired to produce an orignal document 
so as to Gispense with the necessity of a notice 
to produce, unless the original is shown or appears 
to be in the possession of the person against whom 
the presumption is drawn. A MANGRA v, Beni Ram 





328 
—— 8. 66 328 
rm S, 68 . 14 

8. 18 ` 492 
semam 5, 90 298 


S. 90—Deed, thirty years old - Genuineness— 
Preswmption—Evidence to prove genuineness, if neces- 
sary. 

_A sale-deed more than 30 years old is presumed to 
be genuine under section 90 of the Evidence Act and 

no evidence is required to prove its genuineness. A 





GULAB v. MUHAMMAD ÍSMAIL S 558 
mewn ot D, DL 201 
§. 92 111, 432 864 
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EVIDENCE ACT—~concld. 
e 
e 
S. 92— Evidence of conduct, admissibility .of, 
to show that mortgage is really kobala — Relinquish- 
mente of tenancy in favour of creditor, if could be 
made by application for mutation of names. . 
Evidence of couduct is admissible to show that a 
document which was on the face of ita kot kobala 
(mortgage) was in reality a kobala (deed of sale). 
Whon a debtor after having executed a kot kobala 
of a holding applies tothe landlord for mutation ef the 
name of the creditor as the de facto tenant and such 
application is accepted by the landlord, the effegt is 
to render the transaction a complete alienafion of the 
holding and the debtor is rot entitled to redeem. S 
ALI SHEIKH v. IMAM ALI SARKAR . 10 


S. 92 (1)—Promissory mote—Recital as to 
consideration—Proof of payment: of a diferent kind, 
whether admissible. 

- Under section 92 (1) of the Evidence Act, itis 
open to the parties to an instrument to show that 
the special consideration mentioned in the doeument - 
is not really what passed between them. Mo NARA 
REDDIAR v. Dorarswawr ReppI, (1916) 2 M, W.N. 
474; 31 M. L. J. 36; 3 L. W. 589 301 


———— 58. 92 (5). 

Evidence of usage of trade applicable to ton'ract 
which the parties making it knew, or may be reason- 
ably presumed to have knows, ‘is admissible for the 
purpose of importing terms into the contract respect- 
ing which the instrument itself is silent. C In the 
matter of Jox Lan & Co. v. Monmotua NATU MULLIK, 
20 C. W. N. 365 3 








—— s. 102 433 
— 8.105 813 
8.108 455 
S. 114 : e 42l 








Ss. i5, 116, 117— Landlord and tenant— 
Denial of landlord’s title after èæpiry of term and 
before surrender—Esioppel, whether ends with the 
term. 

Sections J15, 116 and 117 of the Evidence 
Act ave not exhaustive, and there may be rules of 
estoppel applicable other than what is contained “in 
those sections. 

Per Sanderson, C. Tk person let into possession 
ofa land as a tenant for a term is not entitled, 
on the expiry of the term, to set up his title to the 
land against that of the landlord without in the 
first instance going out of possession and restoring 
possession to the landlord, 

Per Mookerjee, JA person who bas been let 
into possession as tenant is estopped from denying 
hislessor’s title even after the expiration of the teuancy 
without first surr endering possession, 

Enjoyment by permission is the foundation of 
the rulo that a terant shall not be permitted to 
dispute the title of his landlord. Two conditions 
are essential to the existence of the estoppel, first, 
possession, secondly, permission; when these con- 
ditions are present, the gstoppel arises and the 
estoppel prevails so long as such possession 
continues. © Buaiganti BEWA v. HIMMAT BIDYAKAR 
240. L, J. 108; 200. W. N. 1385 7 


Ss, 116, 117 _ 7 





‘Yo! KERI,” 


EXECUTION or DECREE. See Civiu PROCEDURE 
own, S. 24; O. XXI, r. 9; LIMITATION Act, 8. 15; 
Soh. I, ART, 1825 
-, application for, by assignee Pai decree — 
Proof of title 624 
, application for—Dismissal for default—- 
Restoration, maintainability of petition for—Juris- 
diction—Limitation, plea of, when to be raised 337 
—— Attachment—R§ale stayod by Appellate 
“ Court—Execntion petition dismissed in conse- 
© quence of 240 
o- before Collector —Suit to set aside sale, 
** maintainability of—Fraud- Suit, if treated as 
application—Remedy 473 
—- — Daree against firm— Execution, application 
“for, against alleged partner — Order rejecting appli- 
> onon- Apponl, Court-fee on sta 
o ES © ; 


Degree Giving certain areas in specified plots 
of shamilat—Executing Court, duty of. 

Plaintiff applied for execution of a decree which 
“gave him certain areas in certain specified plots of 
shemilat. It appeared that the defendants had failed 
to get the decree set aside. They also sued fora 
partition of the whole shamilat but failed as it was 
‘found that they had more than their share: 

Held, (1) that the failures of the defendants-respond- 
‘ents could not affect the plaintiff's right to execute 

. the decree and the Court was bound to order 
execution; 

(2) that the admission by the plaintiff. that the 
Naib-Tahsildar’s measurements were correct could not 
be twisted into a surrender by him of their decree. 
P HARBNAM SINGH v. Baacwan SINGH, 85 P. L. R. 
_ 1916; 164 P. W. R. 1916 867 


Decree, morigage—Rights .of prior mortgagee 
reserved—Decree, if capable of exectuion. 
- A decree directed the sale of the right, title and 
intere&t of the jadgment-debtor in certain specified 
immoveable property, with the farther direction that 
‘the rights of the prior mortgagees of the specified 
` property were reserved and exempted from the opera- 
‘tion of the decree. On an objection being taken to 
-the execution of the decree on the ground that it 
ewas vague and incapable of execution: 
Held, that the decree was not vague and was 
-capabie of execution. A §AHEBZAD SINGH v. LALSA 
« BINGH, 14 A. L. J. 324 152 


Dismissal of first ‘application for non-pay- 
ment of batta-—~Second application made more 
than three years after, whether barred 594 


————- Enforceability or otherwise of decree, 
whether a question under s. 47, Civil Procedure 
Code, 1968 856 


Ex parto decree, proceedings in execution of— 
Setting aside of ex parte decree, effect of —Subsequent 
decree on merits, whether revives previous proceedings 
—Limitation Act (IX of 1908), Sch. I, Art. +82. 
Applicant having obtained an ex parte decree on 

«the 29th May 1906 sued out execution. On the 23rd 
October the ew parte decree was set aside and a 
decree passed on the” merits. Prior to this, however, 

_ there had been an application for attachment and 

“sale of the jadgment-debtor’s property and although 
‘on the 27th August an order for sale had been passed, 
‘proceedings were stayed till the disposal of the appli- 
cation to have the ex parte decree set aside,- After 
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this various orders for sale were made and set aside, 
the last application being dated the 8th April 1911. 
It appeared that no proper application for execution 
was presented to the Court since the ew parte decree 
was set aside up till the 11th January 1913: 

Held, (1) that all the previous applications and 
proceedings that took place under the es parte decree 
became null and void where it was set aside and 
that they were not revived when tho decree on the 
merits was passed; 

(2) that, therefore, the present application ‘was 
time-barred and the applicant could not obtain 
execution. P _Matuu Man v Para Mat, 78 P. W. R. 
1916; 103 P. R. 1916; 188 P. L. R. 1916 ` 110 
- Petition by judgment-debtor setting forth full 

satisfaction —Order striking off execution application 

with consent of decree-holder—Consent secured by 
mistake, efect of—Satisfaction petition, filing of, after 
time—Fresh execution application, whether barred, 

A decree-holder having applied for execution of 
his decree, the judgment-debtor filed a petition in 

Court on tzth November 1909, stating that the decree 
was fully satisfied by an adjustment made by parties 
out of Court. The petition, however, was filed - 
after the period of limitation prescribed for applica- 
tions for notice under Order XXI, rule 2, Civil Pro- 
cedure Code had expired. The execution application 
was dismissed by the Court with the consent of the 
decree-holder. The decree-holder put fh a fréshappli- 
cation for execution on 15th July 1914, after an inter. 
yening application which he allowed to bedis- 
missed. The judgment-debtor objected that ib was 
barred by reason of the Couri’s order on 12th Novem- 
ber 1909. The decree-holder contended that his consent 
tothe order was given by mistake and that as the. 
defendant’s petition was barred, the order of tlie 
Court, dated 12th November 1909, was a nullity: 

Held, (1) that the orderofthe Court on 12th Novem- 
ber 1909 was the record of an adjustment ofthe decreo 
certified to the Court, which could be recognized under 
Order XXI, rule 2 (2), Civil Procedure Code; 

(2) that if the decree-holder made a mistake in 
giving his consent to the order, it did not vitiate the 
order, though it was open to the decree-holder to havo 
moved the Court by way of review; 

(3) that, even if defendant's applécation setting 
forth the adjustment was out of time, the order 
passed thereon was not a nullity and the only course 
left to the decree-holder was to have appealed 
against the order and as he failed to do go, the order 
became final. L B Mauna Po MYAING v. PALA- 





NIAPPA 369 
— Petition returned for amendment but nòt 
represented, whethor step-in-aid of execu. 
tion 876 


Procecdings, stay of—Diseretion of original 
Court—Appellate Court, power of 443 


Rent-decree—Court, power of, to specifiy mana 
- ner of enecution—Landlord, right of, to choose miie 
ner of execution——Equity. 

It is not competent to a Court to direct in what 
manner a landlord shall execute his decree for 
rent and he cannot be compelled to proceed first 
against the holding and then against the person of 
‘the tenant. PAT KESHO PRASAD SINHA BAHADUR V. 
Lang Ray, 1 P. L., J, 188 535 


e 
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-———-— Sale in pursuauce of {consent decree— 
Sale held by an auctioneer, the nominee of parties 
—Agent of Conrt--Receipt of purchase- money by 
auctioneer, whether ‘receipt of assets’ by Court— 
Rateable distribution—Consent decree, character-» 
istics of 850 

Step-in-aid of execution, when will save 
limitation 237 


EXECUTOR. See Witt. 


——"—- or administrator, duty of, to exhibit in- 
ventory or account i 950 


EX PARTE DECREE, setting aside of, effect = 
1 








suit to set aside, if barred by infructuous 
application to set it aside 339 


FAMILY ARRANGEMENT, See REGISTRATION Act, 


s. 17 (b). 
FAMILY SETTLEMENT. 
Law. 


See Compromise; HINDU 





, doctrine of. See Hinpu Law. 
FERRY, “right of ferry”, “ferry boat”, meaning of 
FINDING questioning admitted fact—Court, duty of. 

A Court cannot arrive at a finding so as to question 
a fact not disputed by the parties in their pleadings. 
O Raman LAL V, Kam Gopat, 3 0. L. J. 367 713 
FOREST ACT(VILI oF 1878), Ss. 41 (b), 42—Rule 4, 

framed by Government of Bombay under s. 41 (bi— 

Ultra vires Interpretation of Statutes—Laws cur- 

tailing common law rights or imposing new obliga- 

tions—Douotful eapression, effect of. 

Rule 4 of the Rules for Sind framed by the 
Government of Bombay under section 41 (b) of the 
Forest Act, prohibiting the moving of timber from 
private land without a certificate from the holder or 
manager of such land,is ultra vires; consequently a 
conviction, for a breach thereof, under section 42 of 
the Act, is illegal. 

Where the words of a Statute leave the intention 
of the Legislature in doubt, the Courts will lean 
against the construction which imposes a burden 
on the subject. A law which interferes with 
common law rights or imposes fresh obligations must 
not operate through implication, but should be 
expressed in clear “and unambiguous language. sS 


MITHO v. EMPEROR, 10 S. L. R. 9; 37 Or, L. J. 364 
668 

——— S. 42 668 

FRAUD. See CiviL PROOEDURE Uone, O. VI, R. 4. 





„allegation of, clear statement of, in pleadings, 
e necessity of 252 
Minor, suit to set aside decree against— Guar- 
dian, gross negligence of—Fraud and negligence, no 
proof of Suit, maintainability of. 

It is possible for a minor, where his guardian has 
conducted his case with gross negligence, to come to 
the Court and seek relief by way of review of 
judgment. 

If it besought to set aside a decree obtained 
against an infant properly made a party and pro- 
perly represented in the case andif -it be sought to 
do this by a separate suit, the plaintiff in such a 
suit can bnly succeed upon proof of fraud or 
collusion. A Beni Prasap-v. Lama Ram, 14 A. L. 
J, 438; 38 A. 452 63 
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RETARY oF STATE, 20 C, W. N. 638 


[1916 
FRAUD—contd, 


, nature of—Fdlse allegations in former plaint 
proved by perjured evidence, proof of, if necessary— 
Fraud in proceedings, proof of, necessity of. 

Where a suit is brought to set aside a decree on 
the ground of fraud and the fraud alleged in the 
plaint is that certain false allegations were made in 
the former plaint by the plaintiifs who proved those 
allegations by means of perjured evidence, the suit i is 
not maintainable... 





In such a suit it must be ‘demonstrated that some» 
fraud has been practised upon the Court jm the 
course of the judicial proceedings which, terminated 
in the decree complained of. A Kure v. damara 

4 


———, pleading and proof of—Vendor and purchaser 
—Limitation — Sale, consideration for — Vendor's 
remedy, when part of consideration not “pard— Hindu 
aidow’s suit for cancellation of sale on ground of 
fraud.dismissed — Effect of dismissal on reversioners— 
Pardanashin lady—Burden of proof. 

A plaintiff impeaching a transaction on the ground 
of fraud should distinctly, accurately and specifically 
set forth in the plaint the facts pau the 
alleged fraud. ` 

The proof of fraud must be consistent with the 
case set out in,the pleadings. When one kind of 
frand is charged, another kind of fraud cannot, on 
failure of proof, be substituted for it, 

Non payment- ofany part of the consideration for 
a conveyance will not, by itself, invalidate the sale, 
The vendor's right, in such a case, is to recover the 
unpaid balance of purchase-money. 

A plaintiff seeking to avoid the Statute of Limita- 
tion on the ground of fraud must, besides setting 
forth the facts constituting the fraud, state the time 
when the fraud was discovered, to enable the defend. 
ant to meet it and the Court to see wheth@r the 
discovery might not have been made earlier. 

Where the plaintiff has once established fraud the 
defendant is bound to show that the plaintiff had had 
clear and definite knowledge of the facts constituting 
the particular fraud earlier than the date of the 
alleged discovery and for more than the period 
prescribed for the suit. 

The dismissal of a suit for cancellation of a convey- 
ance by a Hinda widow on the ground that it was 
fraudulently brought about will not affect the rever- 
sioners, who are entitled to impeach it as not {binding 
on the inheritance in their hands, 

The plaintiff, a Hindu widow, sued for cancellation 
of a conveyance executed by her to the defendant, on 
the allegation thatthe document was not read out and 
explained to her. There was, however, a distinct 
acknowledgment by her in the document that the 
recitals were correct. At trial, she said that her 
signature was taken on blank ‘sheets which were 
subsequently filled in without her knowledge and 
that no part of the consideration was paid to her: 


Held, (1) that the burden of proving that the 
recitals in the document were untrue lay on 
plaintiff; 


(2) that as two distinct theories ‘of fraud were 
set up in the plaint and at trial, plaintiff was not 
entitled to the relief prayed. © BANSIRAM v, SEC. 


284 
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in securing decree, effect of 49 





339 

GENERAL RULES or PRACTICE ror CIVIL 
COURTS In U. P., CH. IV, R. 5 (a) 
GENERAL CLAUSES ACT (I or 1868), s. 2 925 


eGHATWALI LAND, suit by tenant of, against ghatwal 
—Secretary of State, if nece&sary party &8& 


. GIFT, property acquired by, whether ancestral 742 


GOVERNMET or INDIA NOTIFICATIONS No. 
, 680 1-B, paren 197TH Marcy 1912, AND No. 782-D, 
DATED MARCH 1918 | 165 


GOVERNMENT or INDIA ACT, 1916 (5 & 6 Geo. 
5, c. 61), £ 107 801 


GRANT—@rant for services to be rendered- Reswmr- 
tion, right of, where services not required or discon- 
e tinued—Burden of proof —Evidence—-Presumption 

Where a grant of land is made for services rendered 
nd to be rendered, the grantor is not entitled to 
resume either on the discontinuance of the services 
or ef his no longer requiring them to be performed. 
Where, however, the grant is made as remuneration 
for or in liea of wages or service, the land would 
be resumable on the discontinuance’ of the ‘Service. 

The burden of proving that the land is resumabloe 
lies on the party seeking to resume, 

Where the deed of grant is not produced and the 
only evidence as to its nature goes no further than 
that the grant was made for services, the pre- 
sumption is that those services were services 
rendered in the past and to be renderedin the 
future and that the land is not, therefore, resumable, 
B BASLINGAPPA Vv, CHANDRAPPA, 18 Bom, L. R. 695 


860 


t Maintenance 
of grant. 

Where lands are granted by way of maintenance, 
the presumption is that the grant is made for the 
lifetime of the grantee. © BUNIYAD Husain v. 
Hazir-un-nisa, 3 O. L. J. 854 764 


grant— Presumption—Duration 


r 


* GUARDIAN AD LITEM, appointment of. . See Civit 


Procepurs Cope, 1908, O. XXII, R. 1 


of minor defendants, appointment of— 

Consent of person appointed not obtained — 

Interest adverse to minora— Fit and proper person 

—Ivrregulerity 707 

not formally appointed but allowed to re- 
present minor, effect of. 

Where in a suit an application for appointment of a 
guardian ad litem is made and the guardian nominated 
in the application is allowed to represent the minor 
atthe trial, the nfere omission of a formal order 
appointing the guardian is not fatal to the suit. PAT 
Ram ASRAY SINGH v. SHAEONANDAN SINGH 848 


GUARDIANS ann WARDS ACT (VIII oF 1890), 
S. 7—Scope of proceedings under the Act ~ Welfare of 
minor—Hlaborata enquiries as to nature of property 
forbidden -- Res judicata, 

Proceedings under section 7 of the Guardians and 
Wards Act are summary and the order made by 
Court should be based on considerations of the 
minor's welfare. Klaborate enquiries ag to the 








, suit based on - Pleadings—Rroof of fraud ` 


É 7420 


GENERAL INDEX, ê 1055 


GUARDIANS AND WARDS AOT—coneld. 


natare ofthe property left by the deceased are 
outside the scope of the Act and any decision that 
the Court may arrive at will not operate as res 
judicata. For the purposes of the Act, ib is enough 
that the application is made on the footing and with 
the claim that the minor is separately entitled to 
separate property. The order appointing a guardian 
should be made on that footing, leaving it to him 
to institute suits on behaf® of the minor for the 
recovery of the property which he claims. B Gupappa 
SRINGENAPPA v. Tayawa SHIDAPPA, 18 Bom. L. R. 
343; 40 B. 5'8 16 


HINDU LAW. See Custom. 


——- ADOPTION—Adopted son's right of inherit- 
ance when there is afterborn natural son—Sudras— 
Kayasthas, if Sudras—Illegitimate son of Sudra— 
Dattaka Chandrika, authority of—Dedication, image 
of deity, if essential for. 

According to the law prevalent 
Kayasthas are considered as Sudras. 

Amongst Sudras no religious ceremony is necessary 
for an adoption. The giving and taking of a son 
are essential to give validity to adoption. Putresthi 
jag and namakaruna are not essential, 

Pollution on account of the birth of a relative at 
the time of an adoption does not vitiate the 
adoption amongst the Sudras, as such pollution is 
only a bar to religious acts and renders religious 
ceremonies inefficacious but does not affect the 
secular acts of gift and acceptance of a son—which 
alone are sufficient for making a valid adoption by 
the Sudras. 

The Dattaka Chandrika is a workof undoubted 
authority in Bengal on the subject of adoption—its 
authority prevailing over other workson the same 
subject. 

Amongst Sudras an adopted son is entitled to 
share equally with the afterborn natural son in 
the rights to the ancestral, secular and debutter 
properties. 

An ekrar executed by an adoptive father at the 
time of making an adoption that if ason is after- 
wards born of his loins, the adopted son and the 
afterborn natural son shall be equally entitled to 
all the moveable and immoveable* properties that 
may be left by him, is valid and binding on his 
heir und legal representative. 

Obiter—-The mere purchase of an estate in the 
name of a thakur (deity) does not prove its 
dedication. 

A permanent image of a deity is not absolutely 
essential for a dedication of property to a thakur.e 

An illegitimate son of a Sudra has no right to a 
share of the father’s properties in his lifetime but 
the father may, if he chooses, give him an equal 
share with his legitimate son and it is only upon 
the father’s death that he becomes entitled to a 
moiety of the share of the legitimate son, 


in Bengal 


A Sudra father is not required by law to recognise 
an illegitimate son. 


Amongst Sudras the son by a female slave is not 
legitimate and has no status asa son unless hig 
father chooses to give it to him. C “sita MOHAN 
GHOSE v. NERODR Mogan Guoss, 20 O, W. N. 901 

127 


O> 
. 


105 
HINDU LAW— contd. ee ae tee 





ALIENATION by mother of her minor sows 
property in excess of her authority—Limitation Act 
(IX of 1908), Sch. I, Art. 44, 

Per Pratt, J. C.—Under Hindu Law the sale 
by a Hindu widow or guardian mother, in excess of 
her anthority, is void and not voidable and Article 
44 of the Limitation Act does not apply to such an 
alienation. 

Per Crouch, A. J. O. (o8ntra).—Under Hindu Law, 
when a- mother, as the natural guardian, sells a 
portién of her minor son’s property for good cor- 
sideration but in excess of her powers, e.g., without 
legal necessity, the purchaser is entitled to the benefit 
of Article 44 of the Limitation Act. S GRHIMAL 
DYALMAL v. KARMOOMAL SIROOMAL, 10.8 L. R. 38 isi 
——+ Grant from Hindu widow claim for 

declaration based on—Defendant’s plea of adverse 

occupation under alleged Will of last male ownor 

_. — Finding against defendant—Appeal — Waiver of 
objection to lowor Court’s finding at hearing, eff: ot 
of—Deoision by Appellate Court as to widow's 
power to transfer—Jurisdiction 958 


=-= of widow's estate by widow —Rever- 
sioner, neat, consent of, effect of. 

Where a Hindu widow alienates the whole widow’s 
estate with the consent of the whole of the next 
reversion, the alienation is valid, irrespective of any 
consideration of necessity, as the reversioners trans- 
fer as heirs, the estate having been accelerated by 
the widow’s disclaimer. - 

“In all other cases, i. e., where only part of the 
estate is alienated by her with the consent of some 
or all of the next reversion, or the who's estate is 
alienated with the consent of some and not of all 
of the next reversion, the consent raises only a pre- 
sumption of the propriety of the alienation, Ordi- 
narily, to raiso this presumption the consent of the 
whole of the ‘next reversion is necessary, but in 
special cases the consent of a part of the next 
reversion may suffice. S JIWATMAL BHUROMAL v. 
Gangsar, 108. L. R. 49+ . 681 


- APOSTACY—Hindu’s conversion to “Islam, 
. effect of ~Suit by convert for his share in family pro- 
_ perty — Limitation Act (IX of 1908), Sch. I, Arts. 

12%, 142. 

The effect of a Hindn’s conversion to Muhammadan- 
ism is ipso facto to separate him from the co- 
parcenary. . 

The plaintiff, a Hindu convert to Islam, sved to 
recover possession of the property left by his uncle, 
as a member of a joint Hindu family still existing 
at the time of the uncle’s death. Part of this pro- 
perty was ancestral. It appeared,that on the 
unele’s death in 1909 his daughters’ had taken pos- 
session ofthe whole property,that the suit was brought 
in 1911 and that the plaintiff had embraced Islam 10 
or 11 years before suit: 

Held, (1) that as by reason of his conversion to 
Tslam, plaintiff was not a member of the joint Hindu 
family at the time when the suit was instituted, ib 
was for him to prove that the separation of the family 
had not taken place more than 1% years before suit; 

- (2) that ashe had failed to prove that he remained 
a member of a joint Hindu family as late -as within 
12 years of the date of the institution of the suit, 
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his suif was, under Article 142 of the Limitation 
Act, barred hy time; - 
(3) that in that portion of the property which was 
ancestral the plaintiff was entitled to the share which 
ewas hisab the time of his conversion. P Ganca 
SINGH v. BEGANM, 57 P. R. 1916; 159 P. W, R. 1914 
‘ we 4 . + 549 





~ ang of, if questionable in second appeal— Kvidence, 
_ sufficient to establish usage or custom. 

, A Sudra ‘cannot become a yati or sanyasi accord, 
ing to the Smritis. 

A person .who once renounced the world- and 
adopted a religious order like that of a byragee 
mahant would not by reverting to worldly affairs in 
his new life, cease to bea byragee mahan} and if a 
well-defined usage or custom governs the succession 
in the now order there is nothing in Hindu Lat 
to prevent the said usage or custom binding him ang 
his property after his death. 

The chela of-a byragee mahant who has been 
nominated by him as his successor can inherit the 
properties left by him, if there is an usage or custom 
to that effect. 


The finding of the first Appellate Court as to the 
existence of a custom or usage cannot be questioned 
in second appeal on the ground that the evidence 
to establish the said custom or usage is not sufficient. 
c LOCHAN BINMALI v. ÅDHAR CHANDRA MAHANTA 

630 
= DEBT— Appropr tation of money by agent— 

Decree—Mortgage to pay off antecedent debt ~ Inability 
2 of sons and grandsons under mortgage. 

Where’ a Hindu father executed a mortgage to 
pay off a simple money-decree passed against ‘qin 
for not having accounted for some money belonging 
to a person whose agen’ he was: 


Held, that the consideration was an antecedent 
debt binding on the sons and grandsons of the mort- 
gagor. 

Semblé. - If an antecedent debt relates to a trans- 
action which was tainted with immorality, its existence 
would not entitle the subsequent mortgage to be 
enforced against the joint family property. A-NIDDHA 
Lat v. COLLECTOR or BULANDSHAHR, 14 À. L, J. 610 





4 = 209 
‘Pious obligation’ of son: to pay ‘fathers’ 
` debt, nature and extent of +918 





FAMILY SETTLEMENT, when valid. 

A “family settlement” is valid in law if at the 
time it was arrived at there was a bona fide dispute, 
bona fide settled by the “members of the family. 
There is a great difference between a settlement 
of family disputes or even the screening of family 
scandals and yielding up property on a threat of 
litigation. It is reasonable that the former should 
bind the members of the family even though they 
may have been minors at the timd. A transaction of 
the other kind can at best only bind the parties to it. 

- Where a baseless claim .was put forward to the 
property of a widow and the lady, in order to 
ayoid being forced to litigation, consented to give 
the property to the-claimant: 


NA NA free" 


BYRAGEH MAHAMT-— Sudra, if can become” 
yati or sanyasi—Inheritance—Usage and custom, find. ` 
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. 

Held, that under the circumstances the settlement 
was nota “family settlement” and the revdtsioners, 
who were not parties tothe settlement, were not 
bound by it. A JlIMMAT Banapur v. DHANPAT Rat, 
14 A. L. J. 340; 88 A. 335 148 
JOINT FAMILY fund Money earned by tice 

brothers, if constitutes joint family property—Appeal, 

seoond—Findings of fact wasupported by evidence, if 
reversible in second appeal. 

Yhe mere fact that two brothers of a Mitakshara 

family coring to Calcutta worked as coolies and 
out of the monpy they so earned purchased a house, 
does not legally warrant the conclusion that the 
houge was acquired out of a joint family fand, in 
the absence of any evidence that the money earned . 
by them was ever pyt intoa common till or treated 
as money belonging to the two brothers representing 
a joint Hindu family. © Mori Bous: v. BHAGWAN 
MISRI e 655 
~~~ Mortgage by oniy some of the brothers 
— tit to enforce security—Joinder of non executant 
brother as representative of deceased executant- De- 
cree and sale im execution—Partition—Suit by pur- 
chaser for possession—linguiry into validity of mort- 
gage as regards non-executant-—Joint dwelling house 
—Purchaser’s right to joint possession—Transfer of 
Property Act (IV of 1882), s.44—Civil Procedure 
Code (Act V of 1908), ss. 1', 47~ Res judicata— 
Symbolical possession—Suit by purchaser for actual 
possession, maintainability of—Ex parte decree— 
Plea of fraud in suit for possession, 
Section 47, Civil Procedure Code, is no bar to a suit 
for actual possession by a purchaser who obtained 
only symbolical delivery after confirmation of the 
execution sale. 

An ex parte decree may in a subsequent claim of 
the plaineiff be impeached on the ground of fraud 
by the persons against whom it was obtained. 

The validity of a mortgage as against a person 
not a party-thereto cannot properly be raised and 
determined in a suit to enforce the security, though- 
such person is impleaded as representative of a. 
deceased executant. 

ut the question can be raised in a subsequent 
suit for recovery of the mortgaged property and an 
enquiry into the same is not barred by the doctrine 
of constructive res judicata on the ground that it was 
not pressed at the trial of the mortgage suit. 

Where some of the brothers, members of an 
undivided Hindu family, execute a mortgage of the 
whole property, the décree obtained in a suit 
to enforce the mortgage, and the sale in execution 
thereof, will only pass the interest of the mortgagor 
brothers and not of those who did not join in the 
mortgage. 

A stranger purchaser of the share of an undivided 
Hindu co-parcener cannot claim to be put in joint 
possession of the family dwelling-house. He can 
either ask for delivery of possession of what he 
acquired by purchase by partition in execution pro- 
ceedings, or resort to a separate suit for partition. C 
GIRIJA KANTA CHAKRABUTTY v. MOHIM CUHANDRA- 
ACHARIYA, 20 0. W. N. 675 «94 

LEGAL NEVESSITY— Manager, power of— 

Discretion. 

A certain discretion must -be allowed to the 
manager of a Hindu joint family but he ig ex- 
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pected to deal with the family property as a reason- 
able person would deal with his own. HK 
Under tho circumstances of the case it was held 
that the building of residential house was for family 
necessity. A RAM Sıxan v. NARAIN Lan 326 


MINOR, guardian and manager of— Aliena- 
tion of minor’s property—‘ Benefit of minor’s estate’, 
meaning of. 

An alienation by the manager of a Hindu infant’, 
estate is justifiable not only when made owing to 
the necessities of the minor, but also when any 
benefit is caused to the estate by the alienation, 

Tho mle is applicable not only to mortgages but 
also to sales. f 

But mere increase in the immediate income of the 
minor or of his estate docs not necessarily justify tho 
inference that the particular alienation is- “for the 
benefit of the estate” within the meaning of the 
rule, as cases of speculative development of estatos 
of minors are hardly intended tobe included within 
its scope. © Krista CHANDRA v. RATAN Ram PAT, 
200. W. N. 645; 230, L. J. 432 673 


MORTGAGE—Decree absolute for sale against 
father—Swit by sons for possession—Right of sons to 
redeem—Mortgagor’s rivht to redeem first mortgage 
after sale of equity of redemption in execution of 
decree based on second mortgage—LimMation* Act 
(XV of 1877), Sch. II, Arts, 12, 95, applicability of, 


Where inasuit ona mortgage a decree absolute 
for sale has been obtained against a deceased mort- 
gagor without substituting or mentioning his sons as 
his Heirs anda sale has taken place, the sons cannot 
challenge the sale. 

Sons under the Mitakshara Law have no right to 
redeem the self-acquired property of their father 
sold in execution of a mortgage-decree obtained 
against the latter. ~ 

In à suit for possession of property sold in oxecu- 
tion of a decree onthe basis that the sale was a 
nullity, it is not necessary to set aside the sale. 

After an equity of redemption has been sold 
away in execution of a decree on a second mortgage, 
itis not open to the mortgagor to sue for redemption 
of the first mortgage. E 
~ Articles 12 and 95 of Schedule II of the Limitation 
Act, 1877, do not apply to a suit for redemption, as in 
such a suit itis not necessary to set aside the decree 
or the sale. PAT Janwnavi PRASAD SINGH v. GHAR- 
BARAN DUBEY 404 


—— — by widow and the then reversioner— 
Decree against eaecutants, if binds estate—Sale in 
execution—Auction-purchasers, title of, if defeasible 
by actual reversioners after death of judgment-debtors 
—Fraud in securing decree, effect of. 

A decree in a suit on a mortgage, executed bya 
Hindu widow and the then reversioner, made by a 
competent Court in their presence, binds the entire 
inheritance and as long as that decree stands and 
until’it is set aside for good reason, the actual 











“yeversioner cannot get’ behind it and maintain a 


suit for recovery of possession of the mortgaged pro- 
perty from a third party auction-purchaser ing cxecu- 
tion of that decree. 

Per BMookerjee, J.—When a mortgagee from a Hindu 
widow seeks to obtajn a decree which wonld bind not 
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only merely the qualified interest of tho widow, but 
the entire inheritance itself, the then next rever- 
sioner is a proper party to the suit; and when so 
impleaded the reversioncr may well le deomed a 
party in a yepresentative capacity and a decre 
fairly made in his presence, so long as it stands, binds 
the inheritance, whether he or some one clse ulti- 
mately becomes the eactnal reversioner when the 
succession opens out on the death of the widow. 

Whe title of the purchaser in such a case can be 
defeated only after the decrec, which is the root of 
ilat title, has been successfully impeached for 
frand, collusion or other like reason. If this is 
established, the fact that the parties had gone 
through the form of a suit and a decree cannot 
prejudice the right of the actual reversioncrs. C 
Ganca Narayan Dorra r. INDRA Narayan Sana 49 


PARTITION, suit for—Omission to specify 
some of the joint properties in plaint, effect of 











Amendment—Civil Procedure Code (Aci V of 
1908), s. 153, O. VI, r. 17. 370 
——-—-Co-parcener, alienation by, of 


his undivided share in family property—Rights of— 

alienee—Alienee, whether can sue for partition— 

Principle underlying “partial partition”. 

An alienee of a particular joint undivided share of 
a Hindi co-phreener is not entitled to possession of 
the specific parcel alienated to him. The only right 
he acquires is a right to compel the same general 
partition which his vendor might have compelled, and 
an equity to haye the particular parcel purchased by 
him allotted, if possible, to his share. 


Per Crouch, A. J. C.—When an individual member 
of a co-parcenary purports to gell a particular parcel 
of the joint estate he can only transfer such right, 
title and interest as is actually vested in him. 


In all stits for partition, the Court considers not 
merely the legal rights of the plaintiff, but also 
the legal and equitable rights of all other parties 
interested, whether on record or not; and where a 
particular parce] has been alienated, the Court will 
ordinarily allot such parcel to the alienating co- 
parcener leaving the alienee in possession, provided 
that this can be done without unfairness to the other 
pergonsinterested. S Dunsram PINIOMAL v. BADAL- 
DAS JAMIATRAI, 10 S. L. R. 34 478 


Presumption, rebuttable, of complete 
division—Separation of co-purcener, effect of-—Status 
of non-separated members. 

e The separation of one member of a joint Hindu 
family.does not, in law, amount necessarily to a 
separation of the remaining members, The non- 
separated members continue as before as members 
of a joint family, and no special agreement among 
them is necessary to revive that status. This is so 
even in cases where, for the determination and 
allotment of the share of the member who separates, 
it is necessary to ascertain and set out the shares of 
the remaining members. 











When a partition has been proved, the presumption 
is that the,partition was. complote both as regards 
the property and the members composing it; but the 
presumption may be rebutted, without proof aliunde, 
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HINDU LAW—contd, z . * 
by the terms of the partition-deed, ora decree for 
partition, And if thero is no written evidence of the 6 
separation, by the nature and modo of the separation 
and circamstances attending it. 


- Under Hinda Law, a father has power to separate 
ono or more of his sons “from himself, in which 
case there is no presumption of division between 
the father and his other sons. 


7 . 
A Hindu father, having incurred considerable 
expeuse for the marriage of two of his sons for 


which he had to sell two out ofhis three houses, e 


gave them some cash and jewels and separated them 
from the family. They thereafter Jived separately 
while the father and his other son liyed together in 
the remaining family house: i’ 

Held, (3) that the transaction was a relinquishment 
by the separated sons oftheir interest in the 
remaining family properties; = 

(2) that the interest of the father, after the 
separation, devolved on the non-separated son? by 
survivorship and it was not liable to attachment and 
sale for a decree-debt against the. separated sows. 

Per Napier, J—The judgment of the Privy Council 
in Balabuz v. Rukhmabai, 30 C. 725 at pp. 784, 735; 6 
Bom. L. R. 489; 7 C. W. N. 642; 30 I A. 1 cannot be 
interpreted as laying down that, where there is a 
separation at the Instance of one member of a joint 
family, an undivided status among the others can 
only exist by contract. 

A definite declaration’ must be made by a father. 
himself if he wishes to separate from his minor sons 
and it cannot be done by the mere separation by a 
son of fullage. WM RANGASAMI NAIDU v. SUNDARARA- 
JULU NAIDU, 31 M. L. J. 472 52 


—-— SUCCESSION — Mitakshara — Bandhus — . 
Mother's sister's son’s son and mother’s paternal aunt’s 
scn—Preferential heir Sapinda, 

`~ Under the Mitakshara Law of succession the 

mother’s paternal aunt’s son is a nearer sapinda 

than the mother’s sister’s son’s son. If they.both stand 
in-the same degree of propinqnity, preference must 
be given to the mother’s paternal aunt’s son off 
account of his capacity to make offerings to ancestors 
of the deceased. PAT ADIT NARAYAN SINGH 4), 
MAHABIR PROSAD TEWARI, 1 P. L. J. 824 687 


WIDOW— Compromise decree against widow, 
effect of —Alienatiıon — Reversioners, if bound—— Test 
— Family settlement, doctrine of. 

A decree obtained by compromise against a Hindu 
wiđow representing the estate of her late husband, 
effecting an alienation of a part of her estate,: binds 
the reversioners if it be shown to have been made 
for such purposes as would justify a sale by a Hindu 
widow. 

The true test to apply toa transaction which is 
challenged by the reversioners as an alienation not 
binding upon them, is whether the alienee derives 
title from the holder of the limited interest or life- 
tenant. 





. 

The doctrine of family settlement cannot and ought 
not to be extended to suits in which the parties to 
the litigation are not members of the same family. 
A KANHAYA Lat v. KISHORI LAD, 14 A. L. J. 881 83 

. ó 
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S WIDOW—Mainienance, right to—dlienation 
by husband for his mainténance during tllness— 
Family necessity ~Widow’'s lien or charge.” 

The right of a Hindu widow to mainténance by 
her husband in his lifetime of to a charge upon his 
property must be dependent on his right to alienate 
the property for a family necessity. 


A gift by a diseased “Hindu of his property to 
another, who has been maintaining and nursing him, 
im consideration of services rendered in the past and 
to b2 rendered in the future, isan alienation for 
good consideration and fora family necessity and 
so his widow,cannot claim to charge that property for 
her maintenance. © Kanta MOHINI Dasi v, NANI- 
GHORA Sopa 566 
~~, whether can be restrained from 
alienating her estate 229 








ngaranan Suit for cancellation of sale on 
ground of fraud dismissed—Effect of dismissal on 
Yeversioner 284 


=e WILL, construction of — General canons of 
construction of Hindu Wille—Life-estate, creation of, 
with residue to persons unborn at testator’s death— 
Legatees born before death of legatee for life, yesting 
of estate in—Hindu Bequests Validation Act { Mad. 
Act I of 1914), s. 2 (2), effect of, on antecedent Wills, 
The question of the construction of a Hindu Will 
“has to be determined with reference to the terms 
of the document in each case, though, in arriving 
at the true meaning of the document, one must have 
regard to any general rules of construction that 

- bear on this matter. 


One of the elements to be taken ‘into . consider- 
‘ation @n construing a Hindu Willis that bequests to 
persons not born at the date of the testator’s death 
are void and that the testator must be presumed 
to have intended that only persons born at the date 
of his death should take. 


The intervention of a life-estate before legacies to 
eunbomm persons aro to take effect prevents the 
application of the general rule that only persons 
porn at the death of the testator were intended to 

ake, 


A residuary legatee born after the testator’s 
death, but before the termination of the life-cstate, 
hasa vested interest in the property bequeathed, 
and his heirs are entitled to his share on his death 
occuring during the continuance of the life-interest. 


The language of clause ¥ of section 2 of Madras 
Act I of 1914 is general and has the effect of 
validating dispositions which are to come into 
operations at a future date in accordance with the 
intention of the testator ’ i 


The section means that if a testator intended 
that his disposition should take offect at a futuro 
date, and that date,happened to be subsequent to 
the passing of the Act, then by virtue of the Act 
the disposition, would be valid and effective. M 
Kupara VENKsYAMMA v. KAKARLA NARASAMMA, 31 M. 
L. J. 38; 20 M. u, T, 221; «u, W. lod 150 
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IKRAR MALIKAN—‘Mafrir, meaning of 843 

IMMOVEABLE PROPERTY. See REGISTRATION 
Act, s. 2 (6). ‘ 4 

INDEMNITY. See Contract Act, s. 124. 

INDIAN (FOREIGN JURISDICTION) ORDERIN 
GOUNOIL, 1802—Government of India Notifications 
No. 680 I-B, dated 19th March 1912, and No. 722 D, 

P dated March 1918—Criminal Procedure Code (Act V 
of 1898}, ss. 36, 443, 446, Sch. III, cls, (iii: and (v)— 
District Magistrate of Civil and Military Station of 
Bangalore, powers of, with reference tu European 
British subjects — Ordinary powers, meaning of. 

The combined effect of Notifications No. 680 I-B, 
dated 19th March 1912, and No. 732 D, dated Maych 
19:3, of the Government of India under the Foreign 
Jurisdiction Order in Councilis to invest the District 
Magistrate of the Oivil and Military Station of 
B galore, with reference to European British subjects, 
with all the powers exercisable under the Criminal 
Procedure Code bya District Magistrate not limited 
by the special provisions applicable to European 
British subjects. He, therefore, has power to try a 

. European British subject and sentence him to a term 

not exceeding two years. M Bon Dory, In re, 41. 

W. 405; 17 OR L. J. 298 165 


INHERITANCE. See Buppusit Law, 


INJUNCTION, grant of, against community, whether 
permissible 106 


Hindu widow, whether can be restrained from 
alienating her estate—Reversioners, when can sue for 
injunction. 

In ordinary cases, the reversioners of the last male 
owner are not entitled to obtain an injunction to 
restrain his widow in possession of her customary 
estate from alienating property. Au injunction is a 
proper form of relief only when it is found that the 


: widow is committing or is about to commit acts of 


waste in the sense in which that term is used in law. 
Where, therefore, in a suit by the reversionary heira 
of the last male owner for an injunction to restrain 
his widows from alienating and wasting the property 
of, their deceased husband, the plaintiffs failed to 
prove the alleged acts of waste exéept in two very 
minor particulars: 
Held, that they were not entitled to an injunction. 
~P Taso v. ALLAH Din, 53 P. W. R. 1916; (24 P. L. 
E. 1916 229 


ki ° 
- ——, perpetual —Easement—Right to waler of tank 
declared by decree of Court—Threatened interference 
with righi—Owner filling up tans—Specific Relief Act 

(I of 1877), 8. 54. 

Where the right to the use of water ina tank 
has been declared in favour of a person by a decroe 
of Court, the Court will permanently restrain tho 
owner from interfering with such right by filling 
up the tank on the ground that it was overgrown 
with -weeds, especially when the party who has 
acquired the easement offers to clear the weeds. C 
Aut BEHARY Gui v. RAMESWAR MITRA 40 

, temporary—Euecutive Government, riylts of 

—Order subsequently discharged—Contempt. 

The Executive Government is not free to dispuse 
of money the right to which is sub juti-e inter partes 
and held iz medio by the order of a Court. If there 
is any doubt the Executive should apply to the Court 
to determine the question. e 


. 1060 4 
s 
INJUNCTION—concld. 


An injunction, although subsequently discharged 
because the plaintiff’s case failed, must be obeyed 
while it lasts, 

Obiter.—If a claimant to an inalienable Govern- 
ment pension succeeded in persuading the 
Court that he had a prim% facie claim to it and ,ob- 
tained an interim injunction the true owner of “the 
pension could be committed for contempt if he 
received hig money in defiance of the order, although 
the Crown was no party to the litigation, and paid in 
disregard or ignorance of the order. 

e The non-existence of any right to bring the Crown 
into Court, such as exists in England by petition of 
night, andin many of the colonies by the appoint- 
ment of an officer’to sue and be sued on behalf of the 
Crown, does not give the Crown immunity from all 
law, or authorise’-the interference by the Crown 
with private rights at its own mere will. It is the 
duty of the Crown and of every branch of the 
Executive to abide by and obey the law. If there is 
any difficulty in ascertaining it, the Courts are open 
to the Crown to sue, and it is the duty of the Execn- 
tive, in cases of doubt, to ascertain the law, in 
order to obey it, not to disregard it. PC EASTERN 
Trost Co, v. Mckenzin, Mann & Co., Lp., 20 0. W 
N. 84; 84 L. J. P. C. 152 379 
, validity of, to restrain alienation and re- 
gistration of document 718 


INTENTION, whether should be specified in charge 





under s. 456, Penal Code 9&4 
INTEREST. See CONTRACT Act, s, 74. 
between partners when allowable 48 


on costs, whether can ba included in decree 

218 
, payment of, as such—Labour in lieu of 
interest, whether saves limitation 480 











suing before principal becomes due, whether’ lies 


04 
INTERBRETATION or STATUTES 213, 418, 515 


INTERPRETATION or STATUTES. 

The Acts of the Legislature which regulate pro- 
cedure, though in general retrospective in their effect, 
must not be interpreted so as to affect prejudicially 
the vested rights of parties to suits. 

A right ofeappeal which has accrued is snch a 
vested right. 

The tribunal competent to dispose of appeals, 
instituted before a new Act came into force but still 
pending when it came into force, is the tribunal 
which would have been compotent to dispose of them, 
if the appeals had been instituted after the said new 
dct came into forco. 

Where the operation of an Act is postponed, that 
Act is restrospective, the public being warned by 
the postponement in good time of the change of tho 





Jaw. P Asa Ram v. BUDHU Mat, 43 P. W. R. 1916; 
88 P. R. 1916; 132 P. L. R. 1916 67 
——— — Bengal Municipal Aet, s. 155 782 


— —lLaws curtailing common law rights 
oy imposing new obligations —Doabtful expression, 

_ effect of —Forest Acb WH of 87%) 068 
— Mandatory or directoryStatutes 395 
= =~ — Penal Statutes 497 
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INTERVENER. See OUDH Rent Acr, s. 138. 


JOINT HINDU FAMILY, absconding, decused, 
member of, attaehmont of interest of 168 


JOINT TRIAL, illegality of—Sessions Judge, disorg- 
tion 8f, to try separately—High Court, jurisdiction 
of, to revise the ¢ommittal order - Revision 801 





JUDGMENT, contents of 485 
pr onounced on, erroneous view of law, 
validity of, before reversal 339 


written and pronounced by Judge after 
transfer,. validity of 938 


JURISDICTION. See PUNJAB ALIENATION OF LAND 
Act, s 9 (3); WORKMAN’Ss BREACH OF “Contract, 
Act (XIII or 859), s. 1. : 

— to decide disputes relating to money in 
hands of Receiver S89 
ecision of Revenue Court between rival tenants 

—Suit for ejectment as trespasser—Civil Court, 

jurisdiction of. 

Where in a provious suit for ejectment, the 
parties came to terms and a decree was passed Where- 
by the defendant became entitled to hold tha land 
for five years and subsequently in another suit for 
cjectment it was held by,the Board of Rev enuc that 
the defendant was not the plaintiff's sub-tenant: 

Held, in a suit by the plaintiff for ejeetment 
defendant as trespasser, that the suit 
was cognizable by the Civil Court. 

Where a dispute is between a tenant and 
another person who alleges himself to be a 
co-tenant, the Revenue Court hag no jurisdiction 
to decide the matter finally. Ib can only do so 
in a suit between landlord and tenant. A TURSI v. 
Moan 302 
of Executing Court—Execution, whethercan 
be effected by temporary Court 296 
High Court—Permission to withdraw suit 








with liberty to bring fresh suit on same cause of 
è 843. 


action 

Land given on mustajri—Lessee entitled to re- 
cover rents—Suit by mortgagee to recover income fr om 
lessee, whether cognizable by Civil Courts, 

A snit by the mortgagee of a revenue paying land to 
recover its income on the ground that he gave the 
defendant, a representative of the mortgagor,‘a lease 
(mustaj rt) of the Jand leaving him to recover the 
rents, i is not a suit between landlord and tenant and 
is cognizable by a Civil Court. 

Where, therefore, snch a suit was first lodged and 
decreed in a Civil Court, but on appeal the District 
Judge reversed the decree, and, holding thet the Civil 
Court had no jurisdiction, ordered the plaint to be 
returned for presentation in a Revenue Court, where- 
upon the Assistant Collector gave the plaintiff a 
decree, which was reversed by the Collector, and a 
reference was then made by the Commissioner to the 
Chief Court: 

Held, that the decree of the Muusif could not be 
restored but that the proceedings should be set aside 
and the plaint returned for presentation to a Civil 
Court. P SARDAR SHER SINGH v. MAZRULLA, 64 P. 
W. R. 1916; '28 P. L. R. t916 293 

~- Munsif officiating as Subordinate Judge, revert- 
ing as Munsif, and again officiating as Subordinate 

Judge—Authority to hear particular sort of cases 

given at former occasion, effect of. 


Yoh, xxxv}. : 


JURISDIOTION—concld. 


5 A 
Whore a Munsif acted as ay officiating Subordinate 


Judge in a district, and it was then notified that he ` 


would have jurisdiction to hear a partiqular sort of 
cases during such time as.-he held the post of 
Subordinate Judge, but he reverted fora short time 
as Munsif and on being again promoted to officiate 
as Subordinate Judge in another district heard a 
caso of that particular sOrt: | 
e Held, that the notification published on the previous 
, occasion gave him jurisdiction tô hear the case on the 
e subsequent occasion when he had to officiate as 
Subordinate !udge, in spite of the fact that he had 
reverted between the two officiating periods and that 
agimilar ntitication was also issued later on after 
he had been made a permanent Subordinate Judge. 
O Gur Prasab SINGH v. Sant BAKHSH SINGH, 3 O. 
L. J. 256 b 759 
— Validity of document of title, Civil Court, 
whether can adjudicate upon. 

The Revenue Courts have no exclusive jurisdiction 
to*decide finally upon the validity of a document of 
title; such jurisdiction rests’ with the Civil Courts. 

A notice of ejectment having been cancelled on 
the strength of a document produced by the defend- 
ant, which he declared to be a shankalap patta, 
theeplaintiffs, who were the under-proprietors in the 
village, sued for a declaration (L:i that defendant had 
no superior right in the land in suit, (2) that the 
patta seb up by defendant was null and void as 
against the plaintifs and the defendant could not 
acquire any rights in the land under it: 

Held, that it was competent for a Civil Court to 
adjudicate finally upon the validity of the patta. 


O. Desi BAKHSH v, RAM DHANI, 19 O. C. 58 446 
JURISDICTION or CIVIL COURT. See I ownr 

Burma LAND AND REVENUE Act, s. F6. 
Madras Estates Land Act 121 








J uRIgDIOTION ov CIVIL AND REVENUE COURTS. 
See PUNJAB Tenancy Act, s. 77 (3. (d), 


JURISDICTION oy. COURT or WARDS over pro- 
perties of ward outside territorial limits of Local 
Government 634 


JURY, misdirection to, what amounts to -Heads of 
charge, principles applicable to preparation of- - 
Functions of Judge and Jury 657 

KANGANAM. See Mapras Estates Lann Act, s. 3. 


LAMBARDAR See Esectuent. 


LAND AT QUISITION ACT (I or 1894), S. 3 (a)— 
“Land,” meanin of—Things attached to earth, whe- 
ther witlun the Act. 

Though the term ‘land’ in section 8 (a) of the Land 
Acquisition Act is defined as including things 
attached to the earth, the Act does not contemplate 
the acquisition of things attached to the land withott 
the land itself. Itis only tho land including the 
rights which arise ont of it, and not merely some 
subsidiary right, which is capable of acquisition under 
the Act. PAT DASARATH BAHU v. SECRETARY OF 
STATE 
~ S, ld —Compensation—Principles on which 

awarded—Probable future use, 

An owner is ontitled to have the price of his land 
fixed in vefcrence to its situation and the probable 
use to which it is likely tu be put in the near future. 





‘GENERAL INDEX. : , 


J 
1061 
LAND ACQUISITION ACT'—concld, 


Where, therefore, the laud in suit was situated near 
a junction of 3 roads at convenient distances from 
the city and the Railway station and the advent of 
the Railway made it a very suitable site for building 
purposes: 

Held, that in view of the likelihood of its being 
used in the near future for building purposes its 
price must be assessed according to the rate of 
building sites. P SECRETARY or Stare 1, NANAK, 
61 P. W. R. 1916; 126 P. L. R. 1916 283 


LANDLORD AND TENANT. See BENGAL Ten&ncy 

Act, 8. 29; PENAL CODE, 8B. 424. 

—— Adverse possession — Acquisition of 
title by tenant. 

A person who enters into possession of a land in 
the capacity of an nnder-raiyat cannot acquire 
any title by adverse possession against his lessor, 
unless he first goes out of occupation or unless he 
distinctly asserts such a title to the lessor’s know- 
ledge and gives him notice of such assertion. 

Failure to pay rent by a lessce to tho lessor 
does not alone operate to create in favour of the 
lessee a title by adverse possession. © REAJUDIN 








Bepari v. CHAND BAKSHA Hasi 





——_—— Adverse possession of tank, essential 
elements of — Tenant's adverse possession against 
another tenant of same landlord, whe naffects landlord. 
A patnidar can, by adverse posgession, acquire 

title to a tank covered by the patni of another 
patnidar under the same zemindar, and such title is 
good and valid against the zemindar when he 
acquires the patni interest of the latter by a private 
conveyance. 

Per Mookerjee, J——-Though mere appropriation 
of fish from a tank may not necessarily constitute 
adverse possession of the tank, a very different inter- 
pretation must be placed upon acts of an obviously 
proprietary character, such as the sub-Jetging, mort- 
gaging or re-excavation of the tank or the expendi. 
ture of large sums in clearing silt out of it. © Bioy 
CHAND v. ISWAR CHANDRA Das 60 


—— — Denial of landlord’s title—Bject- 
ment 544 


——Denjal of lJandlord’s title by 
tenant after expiry of term and before surrender, 
effect of 


——— Ejeciment, suit for—Previvus suit for possession 
dismissed on account of insufficiency of notice—-Res 
judicata — Plea to be sirictly construed Title by 
prescription—Limitation Act (IX of 1908), Sch. of, 
Art. 144 —Evidence Act (I of 1872), s. 114, ill. (e), 
scope of. 

Held, (1) that the defendant’s plea was not barred 
by the rule of ves judicata, as the finding as to the 








‘insufficiency of notice did not necessarily involve a 


finding that the defendant wasa chalgeni tenant; 


(2) that in consequence of the disturbance of 
possession brought about by the decree of the 
Court below in tho previous suit, the continuous 
possession for 12 years which the defendant was 
bound to have proved was broken and, therefore, 
he did not acquire title by prescription and was 
bound to be ejected. 


s. 


e 
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The plea of res judicata being one in restraint of the 
right of a litigant to have his case fully tried and 
determined, the judgment which is pleaded in bar 
of this right must be strictly construed, 

Illustration (e) to section 114 of the Evidence Act 
is not exhaustive and the general Janguage of fhe 
Section applies to all acts and proceedings which 
might be presumed to have been done in the usual 
course of business. » 


When once atenant commences as a chalgeni 
fenant and then holds over, he is considered as a lessee 
from year to year and he can claim title by pres- 
cription as mulgent tenant only from the date on 
which he set up that right. 

Where, therefore, the tenant asserted that he was 
a mulgent. tenant in 1894, andin a suit brought to 
eject him-in 1903 by a trustee, the latter- got into 
possession though that decree was subsequently 
reversed : 

Held, in a subsequent suit brought in 1909, that 
there avas no continuous possession for twelve years 
by the tenant and, therefore, no acquisition of title by 
presoription. -WI . LAXMIPATHAYA V. RAMACHENDRA, 
31 M, L. J. 311; (1916) 2 M. W. N. 183; 20M. L. T. 
228 421 


mee ee mann IF orfeiture caused by tenants denial 
of landlord’s title—Landlord's option to condone 

Jorfceitures— Subsequent actoccasioning forfeiture—Suit 

for possession—Limitation Act (IX of 1908), Sch. I, 

Art, 143—Improvements— Compensation — Tenants 

right to value of materials, 

It is quite open to a landlord to condone the for- 
feiture of his tenant’s right caused by the latter’s 
denial of his proprietary title and afterwards to 
bring a suit for possession within 12 years from the 
time when a separate and eutirely distinct act 
occasioning forfeiture occurred 

In executing a decree for ejectment of the tenant 
from l@nd on which the latter has built a structure, 
the landlord is bound to pay the value ‘of the 
materials,’ P- LocHA RAM v. JINDWADDA Kuan, 56 

` P. W. R., 1916; 141 P. L. R. 1916 235 


Lease, execution of, to one of co-sharer 
landlords—Lessor, right of, to recover rent or sue in 
cjectment - Parties, joinder of. 

A person taking a lease from one of several co- 
sharers cannot dispute his lJessor’s exclusive title 
to receive the rent or sue him in ejectment. 

When a person sued for rent sets up the title of 

. a third person, such third person ought not to be 

made a party to the case soas to convert a simple 
suit for arrears of rent into a suit for the deter- 





mination of the title to immoveable property. LB 
Kuna PonA MAHOMED EBRAHIM v. KABANA Ena 
Mauomen, 9 Bur. L, T. 110 337 


papa 





Lease by occupancy tenant represent: 
ing to betenure-holder—Suit for rent— Lessee, right 
of, to question landlord’s title—Suwb-lease—Hstoppel 
-Bengal Tenancy Act (VIII B. C. of 1885), s. 85 
(1), (2), applicability of—Precedents, value of. 

The creation of the complete relation of landlord 
and tenant has the effect, in law, of estopping the 
tenant from denying the titlo which he has admitted 
to exist in the lundlord, the estoppel arising as the 
legal effect of currying the contract into execution 
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. 

Two conditions arg essential to the existence of the 
estoppel in such cases, viz., possession and permission, 
and estoppel prevails so long as such possession con, 
tinues. The parties aro mutually bound by the 
terms of the lease, and it is not open to either of them 
to prove against the other facts contradictory to the 
allegations which form the basis of their contract, 
after that contract has Been carried into execution 
and the contracting ‘partics haye enjoyed benefits 
thereunder. 


e 
A lease granted in contravention of section 85, 
clause (1), of the Bengal Tenancy Act is .operative 
as between the grantor and the’ gragtee. ° 
The title of a grantee who can fall back “upo? prior 
possession as tenant or otherwise,cannot be defegted 
by the mere proof of contravention of section 86. 


The Bengal Tenancy Act is rob a complete code 
even in-respect of the law of landlord and tenant, 
much less does it profess to incorporate the general 
principles of the law of contract and the’ dottrines 
of equity jurisprudence, in so faras they may have 
to be applied in the determination of disputes 


between landlords and tenants, e 


Each case forms a real precedent only in sọ far as 
it affirms a real principle and to follow previous 
authorities, in so far as they lay down principles, is 
essential, but to look for anything except the princi- 
ple established or reéognised. by previous decisions 
is really to weaken and not to strengthen the import- 
ancé of precedent. A 


In an action for renton the basis of a lease 


- wherein the plaintiffs, who were really occnpancy 


ryots, were described as tenure-holders and the 
defendants-lessees as under-tenure holders, ‘ the 
defendants, who were let into possession’ and con- 
tinued in possession till date of suit, resisted the 
claim on the ground that the plaintiffs Svere only 
occupancy. ryots and that the. permanent lease in 
their favour was void as contravening the provisions 
of section 85 of the Bengal Tenancy Act, and that it 
was really a sub-lease within the meaning of section 
85, sub-section 2: 

Held, (1) that the defendants were estopped from 
asserting that their obligations were other than those 
set out in the lease on the strength whereof they 
obtained possession from their grantors;- i 

(2) that the case did not attract the operation of 
section 85 (2) of the Bengal Tenancy Act. C BAMAN- 
DAS BHATTACHARYYA v, NILMADHAB SAHA; 20 ©. W. N. 
1340 754 


— — Removal of crops by tenant —Deci- 
sion by Revenue Court, whether evidence at crimi- 
nal trial—Questions of civil nature 966 


Suit for rent against all heirs of 
deceasedt enant, if could be decreed agaist one of 
them—Contract Act (IX of 1872), 8. 48, applica- 

tion of . 

Jn a suit for rent brought against all the heirs of 

a deceased tenant, a money-decree for the .entire 
claim cannot be made against one of them .on the 
ground that he alone nsed to pay the rent- as the 
representative of the old tenant. The defendants 
must be taken ag one body of registered tenants 
holding one single holding. 
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Section 43 of the Contract Act can have no appli- 


" ation where parties become jointly intefested by 


operation of law in a contract made by a single. 
person. C SHAIKH SAHED v. KRISHNA MOHAN Basak, 
24 C. L. J. 371 Sg 563 


am Transfer-of Property Act (IV of 1882), s. 108 
(y)—-Hjectment- Compensation for buildingsor time 
fo remove them after expiry of term—Estoppet. 
dhe. orection of buildings by a tenant on leasc- 

hold land, without any objection by the landlord does 

noh change tho tonant’s right of tenancy into a 
perpatual right of occupation, though the landlord 
may.have allowed and even recognised tho tenant’s 
right.toa free sale’ of . houses erected on the land by 
him and accepted purchasers of the buildings as his 
tenants. 2. 55 





. Nor is the tenant or a purchaser from him entitled 
to any compensation for the cost of the buildings on 
the ground that the landlord in permitting the sale 
and fecognising the purchaser as his tenant has 
encouraged.the expectation on the part of the tenant 
that he would be entitled to compensation if suddenly 
ejected, Tocreate an equitable estoppel against the 
landlord in such a case it -is incumbent on the tenant 
to show that the landlord’s. conduct amounted by 
plain implication to a contract to change the right of 
tenancy into a perpetual right of occupation. 


The-rule established in India in such cases is that 
of section 108° (4) of the Transfer of Property Act, 
which provides-that-the lessee may remove at any 
time during the continuance of-the lease all buildings 
which he has attached tothe earth, provided he 
leaves the-property in the state in which he received 
it, 

Sembleg—The Court may. give the tenant reasonable 
time after -the termination of the lease in which to 
remove the buildings. - 


For such further time the landlord is entitled to 
damages for use and occupation or mesne profits at 
a fair and reasonable rate. L B Moora MAHOMED 
» P. K. Epranim, 9 Bur. L. TP, 101 


LEASE. See MORTGAGE; TRANSFER OF PROPERTY Act, 
3. S A $ . 

, constituted by a number of documents— 

` Registration, whether necessary 108 


weeman, OXGCULION] of, by under-proprietor, 
effect of A 743 


m, non-delivery of portion of demised pre- 
mises--Olaim for damages— Cause of action—Limi- 
tation . 





-== Of tank-bed- lands for cultivation, whether 
legal 5 108 

LEGAL PRACTITIONERS ACT (XVIII or 1879), 
S, 6, interpretation of—Rules of Calcutta High Court 
thereunder, r. 27, whether ultra vires — General 
Clauses Act (I of 1868), s.. 2—Pleader, enrolment of 

` = Woman, right of, to Admission as Pleader—Legal 
profession in. British India, history of. 

Under, the law as it now stands a person of the 
female sex’ (having the necessary qualifications 
is not entitled to be admitted to, the ranks of the 
legal profession. $ 

The rules of the Calentta High Conrt made in 
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LEGAL PRACTITIONERS ACT—contd. 


pursuance of section 6 of the Legal Practitioners 
Act (XVIII of 1879), which clearly contemplate the 
admission of men only as Pleaders in the subordinate - 
Cgurts, were made in accordance with and for the 
purpose of carrying ont the intention of that Act 
and are not ultra vires, 

Section 2 of the General Clauses Act, 1868, doos 
notremove the disability on theadmission of women 
created by Act XVIII of 1879. 

History of the Legal profession in British India 
traced. 

Per Sanderson, .C. J—Reading the sections of the 
Legal Practitioners Act relating to the admission 
of Pleaders without referonce to the General Clauses 
Act of 1868, they obviously contemplate the admis. 
sion of a male person only andthe pre-existing dis. 
ability of women to be admiticd as Pleaders was 
not removed by that Act. The progressive charactor 
of recent legislation has only been in the direction 
of removing restrictions on the qualifications of men, 
Having regard to the constitution of the profession 
of Pleaders existing at the date of the passing of the 
1879 Act and the fact that the whole trend of legis- 
lation fora long time had been to confine the pro- 
fession to men, both the subject-matter of the 
legislation and the context are repugnant to » 
construction of the Act which would include femaleg, 
It could not be intended that such “a disability 
should be removed by a mere interpretation clause, 

Per Mookerjee, J—Neither the preamble nor the 
provisions of any of the sections of the Legal 
Practitioners Act afford any indication of an inten- 
tion onthe part of the Legislature to widen the 
profession of Pleaders by the admission of women 
into its ranks, There may, obviously, be weighiy 
reasons why, in the University Act, words importing 
the masculine gender may be taken to inciude 
females, while in the Pleaders Act no such intention 
can be reasonably attributed to the Legislature; the 
subject-matters of the two Statutes and the histori- 
cal antecedents thereof are entirely different. 

An examination of the decisions pertaining to the. 
subject discloses that, in favour of allowing women 
to practise law under old Statutes which mentioned 
men only, the Courts have reasoned (1}that every 
word importing the masculine gender only may 
extend to and be applied.to females, (2) that Statutes, 
whenever they might have been passed, should Le 
construed as if they were recently enacted and not 


. with reference to what was in the mind of the 
. Legislature at the time of their enactment, (3) that. 


all Statutes are to be construed, as far as possible, 
in favour of equality of rights and all restrictions 
upon human liberty and claims for special privileges 
are to be regarded as having a presumption of law 
against them, (4) that the status of women has,. in 
the oye of law and in popular acceptation, so changed 
as not only to prevent their admission to the Bar 
but practically to demand it. In refusing to.admit 
women to practise law, the reasoning employed 
has been substantially the opposite of that which 
favoured their admission, (1) that. words importing 
the masculine gender cannot be read so as to 
include women, unless the subject-matter and the 
contest justify sucha contention, (2) that as the 
Legislature never contemplated the admission of 
women, as indicated by the history of the profession, 
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words of the masculine gender in the Statute should 
not be interpreted to include women, (3) that an 
extended interpretation should not be put on Statutes, 
becanso women are gencrally unfitted for the duties, 
of the legal profession, (4) that, if the status of 
women hasaltered in the oyes of law and popular 
acceptation, the proper remedy is legislation and 
nob an alteration of th8 law in the gnise of judicial 
exposition of the existing law. 

English and American decisions reviewed. 

No trace of women legal practitioners can be found 
in Hindu or Buddhistic times or during the 
Muhammadan period. When in 1793, for reasons 
assigned in the preamble to Regulation VII, the 
profession was re-organized and given a legal status, 
the Legislature contemplated men alone as members 
of the profession. There has never been a departure 
from that policy. There is no possible escape from 
the conclusion that, on the law as it stands, women 
are not entitled to be admitted to the ranks of the 
legal profession. 


Per Chitty, J.—The Legal Practitioners Act was not 
framed to create a new professidn but to regulate one 
which had been in existence for many years, 
during which no woman was enrolled or applied 
to be enrolled as a Pleader. To read the Legal 
Practitioners Act to include females would certainly 
be repugnant to the subject. eoe 


Tt is doubtful whether the General Clauses Act can 
‘apply to rules framed by the Calcatta High Court, 
though, in framing such rules under an Act of the 
Legislature, the Court should not use any particular 
expression ‘or word in a different sense to that 
applied to the particular expression or word by the 
Actitself. C Recina Guma, In the matter of, 240, 


L. J, 382; 21 C. W. N. 74 925 

LEGAL BEPRESENTATIVE, decree against, as 
such—Duty to account for assets 224 

LESSEE. See PARTITION. 

LESSOR. See LANDLORD AND TENANT, 

LETTERS PATENT (MADRAS), cr. 21 92 

LETTERS PATENT (PATNA), cl. 10 888 


LIMITATION. See BENGAL Tenancy Act, a. lil; 

` Som. 117, ART. 8; EXECUTION; Lower BURMA Courts 

Act (VI or 1900), 5. 27 (2); MORTGAGE; SETTLEMENT 
DECRER. 


LIMITATION ACT (XV oF 1877), applicability of, 
#to applications asking Court to do what it has no 
discretion to refuse 950 


8.6 438 
Scn, IT, Arts, 12, 95 404 
Seu. II, Arr. 175A 438 


LIMITATION ACT (IX or 1908)—Applicability ‘ to 
rights set up in defence—Bar of claim to enforce 
rights, 

The provisions of the Limitation Act prescribing 
a limit of time for enforcement of rights and 
remedies afply only to actions brought by the plaint- 
if, and not to rights set up in defence. A defend- 
ant will not be precluded from setting up a right 
by way of defence even if he could not have done 
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LIMITATION ACT—( 908)—contd. . ` 
so under fhe Limitation Act as plaintiff by way 
of substantive claim. . 


In & suit for declaration of title to and recovery 
of possession of a property fromthe defendants 


on the basis ofa document, itis opèn to the defend. - 


ants to impugn the document, even 
their right to get the document set aside or modified 


by a suit has been barred by limitation. C acs Hv 


v. DAYANAND 61 


mon Ss. 4, 14—Suit filed in wrong 

putation of time. , 

The last day of limitation for a suit on a promissory 
note being a Sunday | st June 1913; the suit was 
filed on 2nd June in the Court of the Subordinate 
Judge at Agra. On z st January 19. -, the plaint 
was returned to be filed in the Court of the Subordi- 
nate Judge at Aligarh, as the Agra Court had no 
jurisdiction, The suit was dismissed as barred by 
limitation: a3 . 


Gouit— Qom- 


Held, that, even allowing the days during which the 
suit was pending in the wrong Court, the suif was 
barred by time as the plaintiffs were not entitled 
to exclusion of the extra day from ist June 1913 to 
2nd June 19 3. A MAKUND Ram v. Ramras, 14 A. 
L. J. 310 i 292 


SEER YS 651 
m ee S, 5 — “Sufficient cause,” whether question of 

fact—Funjab Courts Act (IILI of 1914), whether re- 

trospective. 3 

The decree of the Ist Court was given in a case on 
the Sth June 1914 by a Munsif, and under the law 
then in force the plaintiff had sixty days within. which 
to appeal to the Divisional Judge. ‘The new Punjab 
Courts Act came into force on the st August 1914. 
On that date an appeal was filed in the Court of the 
District Judge, but was dismissed as time-barred as 
the new Act only allowed 30 days. The District Judge 
declined to allow. any extension under ‘section 6 of 
the Limitation Act holding that ignorance of Jaw 
was not a sufficient causc. On second appeal: 


Held, (1) that the question of “sufficient cause” 
was a question of fact and, therefore, the -second 
appeal was not competent; i 


(2) that inasmuch as the Act had been passed in 
January, assented to by the Viceroy, in April, and 
published in the Gazette in May, all befóre the 
decree appealed against had even been passed, the 
appellant mast or shonid have known that the limit- 
ation had been cut down and ought to have filed 
his appeal within time. P Asa Ram v. BUDHU Mat, 
43 P. W. R. 1916; 88 P. R, 1916; 132 P. L. R. 1916 

67 


= Ss, ñ, 12—Evpiry of time allowed for appeal 
on a holmay—Applicatin for copies made on re- 
opening of Court Tim’ spen? in obtaining copies, 
whether excluded Indulgence on ground of mistake, 
when allowed. 

Indulgence under section 5 of the Limitdtion Act 
on the ground of mistake is only allowed where it 
is shown that the appellant has acted with due care 
and diligence. : 


though - 


A 


. 
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. 

In computing the period prescribed for an appeal, 
the time requisite for obtaining copies is excluded 
only if the application for copies is made whèle the 
right of appeal subsists, and an appellant cannot he 
allowed to let the whole of the period allowed for 
appeal to expire and then take advantage of the 
holiday which happehs to occur towards the end of 
that period. ° 

Where, therefore, the last day of limitation expired 
on æ holiday and tho appellant applied for copies 
on the re-opening of the Court and filed his appeal as 
soon as he got them:- 

e Held, (1) that,even deducting the time spent in 
obtaining copies the appeal was time-barred; 

(2, that as the appellant had not shown due care 
and diligence he was not entitled to any indulgence. 
P Goran RAKHA v. PINDRABAN, 65 P. W. R. 1916; 
79 P. R. 1916; 125 P. L. R. 1916 233 


—— Ss. 5, 12 —“Sufficient cause,” finding as to, 
when’not to be interfered with—Time requisite for 
obtaiging copies, how to be determinéd. 

Wherea lower Appellate Court, after considering 
all the circumstances of a case, has come to the con- 
clusion that “sufficient canse” has or has not been 
establisked for not filing an appeal within time, a 
High Court in second appeal will not interfere. 

There is no hard and fast rule which determines 
exactly for all classes of cases the amount of time 
requisite for obtaining copies within the meaning of 
séction 12 of the Linitation Act, The question in each 
case is, what on the facts of that case was the 
time requisite for obtaining copies. 

The words of section 12 of the Limitation Act do 
not lay down that the time requisite for obtaining a 
copy must be continuous. 

A decree in a Oourt of a Munsif was passed, 
prepared g and signed on September 27th. 
From September 28th to October 8łst (both 
days included) the Court was closed for annual 
vacation and it re-opened on Ist November. An 
application for a copy of the judgment was made on 
November 8rd and for a copy ofthe decree on 
November 18th. Both copies were ready and 
delitered on November 21st and an appeal was filed 
on November 28th: i 

Held, that as 27th September, the day on which 
the judgment was pronounced and the decree signed, 
was excluded and as from 28th September to 3Jst 
October, the Court was closed and an application for 
copies couldynot be made, the whole of the time 
from 27th September to 31st October was part of the 
time requisite for obtaining copies, whether they 
were applied for on the day on which the Court re- 
opened or op some later date. PAT DEBI CHARAN 
Lat v, Meun Hussain, 20 C. W. N. 1808 888 


Ss. 9, 19— Conditional acknowledgment of 
liability, when operative—Agreement to refer to ar- 
bitration, effect of—Promise not to plead limitation 
—~Contruct Act (IX of 1872), s. 23. 

In cases of conditional acknowledgment of 
liability, where there is a promise to pay on a 
condition, that condition, in order that the promise 
may operate as an acknowledgment, must be fulfilled. 

To operate as an acknowledgment a subsisting 
jural relationship of debtor and creditor must be 
admitted. Amero raference to arbitration, which 
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prima facie is only a mode of settling disputes and 
not an admission of any liability by the parties, docs 
not import any such relationship. 

A promise by the defendant notto raiso tho plea 
of limitation, should a suit have to bo filed, isin effect 
a covenant to defeat the provisions of the Limitation 
Act and consequently void under section 23 of the 
Contract Act, 

Parties to a suit cannot estop themselves from 
pleading the provisions of a Statute. 

Where in a suit brought in 19.2 for damages for 
breach of a contract, of which the performance was 
due before the 20th September 1906, the plaintiff 
relied upon ‘a letter dated 20th September 1y09 
written by the defendant, saying that asa suit was 
threatened he (the defendant) agreed to refer matters 
to arbitration and to pay whatever was found due 
from him, and further agreed that he would not raise 
the bar of limitation to any suit brought by the 
plaintiff: 

Held, (1) that inasmuch as the letter was a mero 
submission to -arbitration containing a promise to 
pay whatever amount the arbitratorsawarded against 
the defendant, it was not available as an acknowledg- 
mont within the meaning of section 19 of the Limi- 
tation Actin the eventof the arbitration proving 
abortive; 

(2) that inasmuch as the agreement to refer was 
Jong after the period when limitation for asuit on a 
breach of contract began to run, it could not be 
stopped by anything that happened subsequently. 
Wi BOLLAPRAGADA RAMAMURTHY V. THAMMANNA G0- 
PAYYA, 4 L. W. 48; 20 M. L, T. 129; 31 M. L.J, BL 

575 


— 5. 11—Limitation, law of, whether lex fori or 
lex loci contractus. 

The law of limitation is a law relating to pro- 
cedure, having reference only to the lee jori and, 
therefore, the judgment of a competent English Court 
cannot be objected to on the ground that if tlfe suit 
had been tried in India it would havo been barred by 
limitation. ; 

A claim that would be time-barred in British India 
cannot be said to be a claim founded on a breach of 
any law in force in British Jadia. L B S. KING v. 





D. J. BUCHANAN, 9 BUR. L. T. 103 . 741 
—~—— S. 12 233, 888 


— S. 12, applicability of. 

Section 12 of the Limitation Act applies to an 
application for review of judgment, and the period 
of limitation in regard to such application will not 
commence to run until, at all events, the day on 
which the decree was signed, even though it is not 
necessary to attach the decree to the application, 
C GANGADHAR KARMAKAR vr. SHEKARBASINI Dasya, 
20 0. W. N. 967; 24 C. L. J. 235 348 


5. 12— Exclusion of time—Practice—Time re- 
quisite ior obtaining copies—Folios not deposited 
owing to dilatoriness of applicant, effect of— Time to 
run from signing of decree. 

In appeals the poriod of limitation should be 
calculated from the date on which the decree was 
actually signed. 

An applicant for a copy should deposit the fequired 
numbor of folios not later than the first day on which 








. 
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the office of the Court is open after that on which the 
number. of folios was notified to him, and in calculat- 
ing the time required for obtaining a copy the 
applicant is not entitled to deduct the days during 
which the preparation of the copy was delayed by his 
own neglect to furnish the folios. In other wofds, 
the length of time requisite for obtaining a copy 
within the meaning of section 12 of the Limitation 
Act ought not to vary. with the dilatoriness of the 





applicant in supplying the required number of 
folios, PAT Bam ASRAY SINGH v. SHEONANDAN 
SINGH 868 

— S. 14 292 
——~-- 5, 14, Exp. (1) < 595 





-— 8, 16, Scu. I, Arr. 182—Hxecution applica- 
tion presented more than three years after dismissal 
of last application, whether barred — Application in 
continuation of former application. 

Where the execution of a decree has not been 
stayed by injunction or order, and the decree-holder 
has not been prevented by force or fraud from 
executing it, an application for execution presented 
more than three years after the dismissal of the last 
application is barred by time, 

The principle that the Court may treat an appli- 
cation prima facie barred by limitation as an 
application made in continuation of an application 
which has been dismissed, can be applied: only to 
those cases where the decree-holder has not been 
remiss. PAT MAHADEO PRASAD SAHU v. Ram HANDAR 
NARAIN SINGH 579 
— 8. 19 i 254, 575 

-e — 5, 19, Scu. I, Arts. 116, 116 —Lease—Non- 
delivery of portion of demised premises—Claim for 
damages— Cause of aclion—Limitation—Covénant for 
quiet enjoyment — Transfer of Property Act (IV of 

1882), s. 108 (b) —Grants by, Crown, construction of 

—Continuing breach — Master and servant-—~Admis- 

sion of legal liability, whether Tahsildar or Collector 

can make on behalf of Government. 

An action by alessee for damages caused by the 
lessor’s failure to deliver to him a portion of the 
demised premises should be brought within the 
period prescribed by Article 115 or 116 of Schedule 
Lof the Limitation Act, commencing from the time 
when the lé$see became entitled to possession under 
the terms of the contract. 

Such a contract is broken completely as soon as 
the lessor declines or is unable to put the lessee in 
possession, and the cause of action for the plaintiffs’ 
suit arises on the date of such breach, whether the 
suit is construed as one for breach of a covenant 

eto give possession or of one for quiet enjoyment. 

Though the provisions of the Transfer of Property 
Act donot apply to Crown grants, the principles 
laid down in section 108 (b) of the Act may be 
referred to for construing them. 

A lessee was entitled under a lease, dated March 
1896, to get possession of 777 acres of land. On Lith 
March 1903 he sued the lassor for damages for 
breach of covenant for quiet.enjoyment in respect of 
103 acres, an area of which he failed to get possession 
owing to adverse title set up by a third person. The 
refusal on the part of the lessor was communicated 
to him of 2nd July 1896 and he brought a suit for 
damages on 1lth March 1903: 
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. 

Held, that the obtigation to put the lessee in posses- 
sion of the property was broken as regards the 109 
acres i@July 1896, that the. breach, so far as com 
cerned the land in dispute, was not a continuing 
one, but was complete and final at the date when: 
possession was demanded and refused, and that the 
suit was, therefore, barred under Article 116, Schedule 
I of Limitation Act. $ 


Per Coutts Trotter, J—The nature of the remedy 
available to a tenant under the covenant or contact 
for quiet enjoyment depends upon the nature of 
the breach. The test as to whether a breach is con- 
tinuous or notis this: If the plaintiff nes in damages 
can he only sue for the damage actually accrued up 
to the date of suit, or may he sus for the who% of 
the damages accrued and prospective, that the 
breach will cause to him. In the former case the 
breach is continuing, in-the latter if is single 
and final. 


e 
The failure on the part of the lessor to give posses- 
sion of the demised lands to his lessee goes to the 
very root of the contract, and isso fundamental a 
breach of it as to entitle the lessee to tfeat that 
breach as final and bring an action forthwith for 
the whole of his prospective damages, ` 


Obiter.—A breach of a covenant for title is not 
a continuing breach. : 


Semble.—lt is extremely doubtful if à Tahsildar or 
a Collector is competent to make admissions of legal 
liability on behalf of Government, within the 
meaning of section 19 of the Limitation Act. M 
SECRETARY or Stare v. PEMMARAJU VENKAYYA GARU, 
19 M. L. T. 318; 3 L. W. 443; (1916) 2 M. W. N. 342; 
30 M. L. J. 575 254 


— S. 20—Entry of payment —Signatung of party- 
—Contract Act (IX of 1872), ss. 60,61—Appropria- 
tion of payments by Court. 

In order to save limitation under section 20 of the 
Limitation Act the person who made the payment , 
should be the person who should sign the writing as 
evidence of payment. i 


e 

lf the debtor does not appropriate payments of 
debt, then the creditgr may appropriate such pay- 
ments to any particular debb or to any particular 
portion of a ranning account. Butif neither party 
appropriates, the Court is entitled under section 61 
of the Contract Act to declare that such payment 
shal be appropriated in discharge of the debts in 
order of time. PAT BISHUN PERKASH Narain SINGH 
v. MUHAMMAD SADIQUE, 1 P. L. J. 474 375 
S. 20—Interest, not expressly paid, as such, if 

could be taken as payment of principul — Payment in 
handwriting of debtor —Presumption, . 
A payment on a mortgage-bond, which cannot 
be taken as payment of interest under section 20 
of the Limitation Act by reason of not being 
proved to have been expressly made as such, will be 





‘considered as payment towards the principal under 


the section (so as to give a fresh start to limitation), 
if the fact of the payment appears from a document 
in the handwriting of the debtor making the same. C 
Siew Cuanpra Biswas v. PURAN CHANDRA siete 


` 
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— — §.:20—Interest, payment of, as such—Labour 
in lieu of interest, whether saves limitation, 

* Where the plaintiff proves that he reéeived interest 

through: the labour of the defendants till within three 

years before suit, the claim isnot barred by limita- 

tion, ” 


Where, therefore, plaintiff made such an allegation 
in the plaint: . 

Held, that his suit .ought not to have been dis- 
méssed as time-barred, but that he should have been 
given am,opportunity to prove that allegation. MI 

eSWAMINATHA PLAI v. Monpatyan, 8 L. W, 652 480 


—_— 8.20 — Payment of a sum on decree for money 
wot bearing interest, effect of—Application to certify 
payment under vlecree, tf controls s. 20, 

The provisions.of section 20 of the Indian Limitation 
Act are in, no “way affected by the decree-holder 
making an application to certify payment under a 
decres. 


A payment by the judgment-debtor of a certain 
sum ona decree for money which does not bear 
interest, cannot operate to give afresh start to 
the period of limitation under section 20 of the 
Limitation Act, even if the decree-holder in his 
application for execution certifies that payment as 
payment of interest, unless that payment appears 
in the handwriting of the judgment-debtor or his 
agent duly authorized in that behalf, so that it 
might be taken as having been made in part pay- 
ment of the principal under that section. C HER- 
ENDRA CHANDRA BHATTACHARJEE v. GAGAN CHANDRA 
Das ; 177 


e S$, 20, SCH. I, Ant. 85—Loan transaction— 

Payments oj part without mentioning whether paid as 
„ principal or interest as such, effect of—Acknowledg- 

ment—Deposition of debtor, if amounts to acknowledg- 

ment to save limitation. 

The defendant opened dealings with the plaintiff 
Bank by borrowing Es. 600 from iton the 15th of 
October 1509 and borrowed further sums till the 
28rd of December 1910. On various dates during 
the period of the account certain sums were paid 
in by the defendant, the last item boing 
paid in.on the 25th November 1912, These were 
all credited to the account and set off against the 
pre-existing debt. Interest was calculated every 
‘half year -and the -balance was carried on to the 
following half year. The plaintiff -sued on the 24th 
of November 1913 for the balance of .the money 
with interest. The -defendant pleaded inter alia 
limitation: - 


‘Held, that it was not a mutual account within 
the meaning of Article 85 of Schedule I of the 
Limitation Act ana that, therefore, the suit was 
‘barred by limitation, inasmuch as it was not 
established that any payment made as payment of 
the principal appeared in thə handwriting of the 
defendant-debtor, nor did it appear that any pay- 
ment was made on account of interest as such; 


that the deposition of-the debtor made in the suit 
and signed by him did not constitute evidence of 
part payment so as to save limitation. A BANK OF 
MULTAN, LTD, v. Kamra Prasan, 14 A. L, J. 949 199 
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5. 22—Joinder of parties after institution of 
suit, how far involves bar of limitation, 

The joinder of parties subsequent to the institution 
of a suit does not necessarily involve a bar of 
limitation under section 22 of the Limitation Act. 
Such a result depends upon the fact whether the 
joinder was necessary to enable the Court to award 
such relief as may be given on the suitas framed. 
S GBHIMAL DYALMAL v. KARMVDOMAL Srroomat, 10 
5. L. R. 38 551 


. 
—~——~ — 8. 26 394 


— Scu. T, Arr. 10—Suit for pre-emption—Deed 
of sale wrongly describing property sold—Subsequent 
rectification — Starting point of limitation, 

A sale-deed wrongly described the land sold, but 
at mutation the parties admitted the mistake and 
agreed thatotherkhasra numbers had been intended 
to be sold and mutation was accordingly granted 
as regards the land comprised in these numbers. 
Plaintiff then sued to pre-empt the sale alleged by 
him to have taken place on the date when the order 
sanctioning mutation was passed: 

Held, (1) that tho mere fact that the subject- 
matter of the sale was by an error of the patwari 
stated differently in the deed could not alter the true 
nature of the transaction; 

(2) that limitation began to run from the fate of 
the sale-deed itself and not fromthe date of the 








mutation. P (Ganea RAM v, BARDARA, 60 P. W. R. 
1916; 64 P. L. R. 1916 278 
- Scn. I, Ara, 11 321 

Scu. I, ART. 29 86, 98 

~~ —— Scu. I, ART. 86 430 


———— Scu. I, Arts. 36, 29, 42, 46, 62, 120—Injune- 
tion—Compensation, suit for—Civil Procedure Code 
(Act V of 1908), O. XXI, r. 46—Wrongful sæzure of 
moveables—Attachment of moveables by issue of pro- 
hibitory order. j 
A suib for compensation for wrongful seizure of 

moveables is governed by Artiole 29 of Schedule I 
of the Limitation Act. ‘ 

A suit for compensation for wrongful attachment 
of moveables by the issue of a prohibitory order is 
governed by Article -86 and not by Article 42, 46, 
62 or 120. 

An attachment bya prohibitory orderis not an 
injunction within the meaning of Article 42, 


Article 36 of Schedule I of the Limitation Act is a 
general Article for suits for componsation for all 
possible acts and omissions commonly known as 
torts, that is, wrongs independent of contract and 
which are not provided for by other Articles. M 
PANDIRI VEERAMMA v. MANDAVILI SUBBA Rao, 81 M. 
L. J. 257 98 





Sca. J, Arts. 42, 46 98 


ene — Sen. I, Arts. 57, 64, 85— Punjab Loans Limi- 
tation Act (I of 1904), Sch. I, S. Nos. 3, 7—Account 
stated—Closed account—Open and current account— 
Balance —Interest, rate of-—Presumption. 

An account is said tobe stated only when there 
have heen cross-demands between the parties and 
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the balance struck then becomes the consideration 
for the discharge on cither side. Such an account 
stated amounts to a new contract and is a sub- 
stantive cause of action. . 

When in striking the balance of an “acapunt 
interest at a certain rate is charged, it must be 
presumed thatthe same rate is to be chargeable 
till payment. i 

Plaintiff advanebd loans to defendant from time 
to time, and in re-payment defendant occasionally 
passed grain to plaintiff, which the latter sold and 
credited to the former’s account, After some months 
the accounts were cxamined and a balance struck 
in plaintiff's favour, Subsequently defendant borrowed 
more money fron plaintiff and overpaid kim in this 
latter account. Plaintiff, after giving tredit in 


` the previous account of this overpayment in the 


subsequent open account, claimed the balance under 
the former account averring an oral agreement for 
re-payment of balance with interest: 

Held, that plaintiff's suit was on a closed account 
and not on an open account and that ib was governed 
by Article 64 or by Article 57 of the Limitation Act 
ag amended by the Punjab Loans Limitation Act and 


not by Article 85 of the Limitation Act. P ISHAR 
Das v. HARKISHAN Das, 148 P. W. R. 1916 577 
= ~~ SCH. T, ART. 62 98 


——'—— $on. I, Arts. 62, 29 — Compensation for 
wrongful seizure, suit for, mature of—Damages for tort 
in detinue or trespass - Proof, necessity of ~Money 
had and received, suit for. ` 
-Compensation for wrongful seizure is another way 

of saying damages for tort in detinue or trespass. 

There can only be wrongful seizure when the property 

was in the possession of the person who is setting 

up the wrong. An action for detinue involves 
proof of right to actual possession and of deprivation 
of possession, 


Therefore, a suit to recover from the defendant 
ozrtain money which has been received by the defend- 
ant in the form of rent paid to the defendant 
through the Court under a decree entitling the 
defendant to receive such rent as against tenants, 
but in regpect of property of which the plaintiff was 
entitled to possession and also to receipt of rent, is 
not an action for compensation for wrongful seizure 
of moveable property under legal process within the 
meaning of Article 29 of Schedule I of the Limitation 
Act, 1908, but is an action for money had and received 
by the defendant forthe use of the plaintiff and is 
governed by Article 62 of Schedule 1 of the Act. 





A NIADER SINGH v. Ganaa Der, 14 A, L, 5.728 86 
-——— Sou. J, Art. 64 577 
——— Sou. I, Arr, 85 199, 577 
tomo ——— Sou. I, ART. 112 159 

Scu. I, ART, 115 430 
~ — Son. I, Art. 120 98 





Scun. I, ART. 120—Vendee’s mortgagees in 
possession— Vendor's widows name recorded in rev- 
enue papers—Declaratory suit—Limitation. 


One K obtained a pre-emption decree against ` 


G on.ġhe 2nd of November 1887 and obtained posses- 
sion on the 2nd of April 1883. He then executed a 
mortgage with possession in favour of certain per- 


INDIAN CASES, p 


| & Devasthanam Committee 
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sons who were tenants of the land. G's name 


remained recorded in the village papers till bis 
death, when his widow's name was entered, 16 
mortgagees then sued for and obtained a declaration 
of their title as mortgagees. The plaintiff, who 
claimed through X, applied formutation of namos, 
but was successfully spposed by G's widow. He 
then brought the present suit for a declaration of 
his proprietary right three years after the death of G 
but more than six years after. the date of K’s oUgain- 
ing possession: z A 

Held, that the suit was not barred by the six 
years’ rule of limitation, A RamaSayot v. Qunasio 
SINGH ` 241 
— Scn. I, Arts. 129, 35, 115—Co-sharerp tection 

as between jor profits of ferry. ° 

A suit by one co-sharer agairfst another to recover 
his share inthe profits of a ferry is, governed by 
Article 120 and not by Article 38 or 315 of the 
Limitation Act. PAT KISHUN DeyaL SINGH v. 
Kisuun Dro Jaa, 1 P. L. J. 69 e 430 
— Sca. I, Arts. 120, 124, 181, 144—Swit by 

Temple Committee for declaration of their right of 

supervision, nature of—Accounts, claim to enforce 

production of, whether maintainable when suit for de- 
claration time-barred—Ofice of member of Temple 

Committee, whether hereditary—Religious Endow. 

ments Act (XX of 1863), s. 18. 

Where the members of a Devasthanam Committee 
appointed under Act XX of 1863 sued fora declara- 
tion that the suit temple was subject to the control of 
the Committee and for ap injunction directing 
defendant to produce for their inspection all the 
temple properties and accounts: ` 

Held, (1) that the suit was not one for possession 
ofa hereditary office, as the office of a member of 
is not hereditary and, 
therefore, Article 124 of the Limitation Act did not 
a 








ply; 

42) that Article 144 of the Limitation Act also 
could not be applied, as there was no prayer for 
possession of any immoveable property or any 
interest therein; 

(3) that the suit, as framed, fell. under Article 120 
of the Limitation Act and was time-barred; 

(4) that the right to anforce production of 
accounts could not be severed from the right of 
supervision vested in the Committee and since the 
supervision had not ‘been exercised and the suit to 
declare it was time-barred, plaintiffs could not rely 
upon Article 131 of the Limitation Act and enforce 
their “periodically recurring right” of production of 
accounts. Mi ORARAPATTADA SIDDALINGA SWAMULU 
v. SONDUR RAMACHANDRA CHARLU, 4 L. W. 186; 81 M. 





L. J. 857 646 
———— SCH. I, ART. 124 , 646 

Scn. I, ART, 127 549 
—— — Sca. I, Arr, 131 646 





— Sca. J, Arr. 1382—Suit on mortgage — Deed 
providing for payment of principal “on fixed date and 
annual payment of interest—Further stipulation for 
payment of principal and interest in cas? of default ~ 
Right of uction, when accrues—Debtor, whether can 
avail himself of benefit secured to creditor—~Interpre - 
tation of Statutes! | oe ' 


` 


N 
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In a suit by the assigneesof a widow on a mort- 
gage executed in her favour, it was found that the 
widow could assign away the interest that remained 
due on the date of the assignment and not the 
principal of the mortgage debt. The mortgage 
which was dated the lst November 1888, provided® 
for the payment of principal on the Ist November 
1899 and for the aunual payment of interest at 64 
per cent. per annum. There was a further stipulation 
for the payment of the principal together with 
interest at 12 per cent. per annum from the date of 
default in thé payment of interest “without raising 
thé pleatof future instalment on the liability of 
the mortgagé “property.” Interest not having been 
paid as provided for, it was contended that the suit 
was barred by limitation: 

Held, (1) that the mortgagee was not bound to 
take advantage of the default clause, and that the 
right of action did not acerue until the date provid- 
sed for the payment of the principal arrived; 

(2) that the suit was governed by Article 182 of 

he Limitation Act and was not time-barred. 

No one is obliged .to take advantage of a 
fdifeiture clause and a benefit secured to a 
greditor should not be availed of by a debtor 
when the creditor does not want it. 

It would not be in consonance with the ordinary 
rule of interpretation of Statutes to regard a specific 
provision in one of the Articles of an Act as con- 


taining a general rule of law applicsble to claims , 


under other Articles. The proper view is to limit the 
_ restrictive period to the particular claim provided 
for, and to construe the language of the other Articles 
in their natural sense. WI NARNA v, AMMANI AMMA, 
4L. W. 77; Z0 M. L.T. 176; (1915) 2 M, W. N. 125; 
SIM. L. J. 269 418. 


—e—— Scu. I, ART. 137—Adrerse possession—Limi- 
tation, running of—Auction-purchaser, subsequent, 

“suit by, against prior auction-purchaser. 

A share of a property was mortgaged without 
possession, and subsequently a grove forming part 
of that property was similarly mortgaged separately. 
In 1899 the defendant purchased the grove at a sale 
in execution of a decree obtained by the subse- 

ment mortgagee against tho mortgagor alone; and 

. in Au 
gaged share of the property ata sale in execution of 
a decree obtained by the prior mortgagee against 
both the mortgagor and the subsequent mortgagee, 
In Jime 1914, the plaintiff sued the defendant for 
actual physical possession of a proportionate share 
in the grove. The defendant pleaded adverse posses- 
sion from the date of his purchase, and 
relied upon Article 187, Schedule I, of the Limi- 
tation Act: : 


Held, (1) that as the property was subject to the 
prior mortgage atthe time the defendant purchased 
it and as the defendant by his auction-purchase only 
acquired aright to redeem the earlier mortgage, 
he could not set up a plea of adverse possession from 
the date of his purchase; 


(2) that the plaintiff’s right to possession of the pro- , 


perty came into existence at the date of his purchase, 
i.e, 16th Angust 1902, and there could be no adverse 
possession running against him prior to that date, 
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and that, inasmuch as the suit had been brought 
within twelve years of that date, no question of 
limitation could arise; 

(8) that Article 187 of the Limitation Act had no 
application to this case. O BHAWANI Din v. Juan. 


MAN, 3 O. L. J. 252 753 
— — Son. I, Arr. 138 87 
-— — Son. I, ART. 142 549 


——— Son. I, ART. 142—Presumption of possession 
from title—Both sides’ evidence unworthy of credit— 
Arable land —Sutt for posseasion—Limitation—Bur- 
den of proof, j 
The presumption of possession from title arises 

only in cases where the evidence of possession is 

equally strong on both sides. This principle does not 
apply to cases in which the evidence is equally 
unworthy of credit on both sides except in respect of 
land of a special character, such as waste, jungle or 
land under water. In case of arable land, in the 
absence of evidence on either side as to possession, 
the presumption arising from title does not save 
limitation under section 142 of the Limitation 

Act. PAT FAKIRA Lat Sanu v. Ram Cuaran Lat, 

IP. L. J. 146 554 

— Sen. T, Arts. 142, 144—Sxit for possession 
based on title —Adverse possession, plea of — Burden of 
proof—Entry in revenue map, value of, in proving 
title—Evidence Act (I of 1872), s. 102. 

Ina suit for possession of immoveable property 
based on title, in which the plaintiff ‘does not allege 
dispossession, the plaintiff must first prove his title, 
and the defendant cannot be required to prove 
adverse possession until the plaintiff has proved 
his title. 

An entry in a revenue map is not sufficient to 
establish title to immoveable property. L B AuNe 
HLA v. Ton Gri, 8 L. B. R. 264 432 


— Scu. I, Arr. 143 
———~— Bon. I, Art. 144 
—— —Scu. I, Arr 173 








235 
87, 421, 432, 646 


651 
Scu, I, Arrt. 176 : 438 
——-— Seu. I, Arr. 182 110,579, 876 


— Bon. I, Arr. 182—Application for ereculion— 
Relief asked for not allowed by decree Application, 
whether step-in-aid of erecution—Execution petition, 
error in, effect of. ° 
Any mistake or error in an execution petition does 
not necessarily render such an application a nulity. 
Anu execution petition may give a fresh starting 
point of limitation even though the relief asked for 
is not allowed by the decree sought to be executed. 

Where the decree-holder prayed for the arrest of 
the judgment-debtor in spite of the fact that the 
decree to be executed did not make the judgment. 
debtor personally liable: 

Held, that this was a step-in-aid of execution and 
operated to save limitation. WI RamacHanora NAIDU 

v. TIRUPATHI NAIDU, (1916) 2 M. W. N. 128 614 


Scn. I, Agr. 182—Hxecution—Dismissal of 
first application for non-payment of batta—Second 
application made more than 3 years after—Interval 
spent in contesting suit by third party—Second 
application, whether revival of first. 

Where the first application for execution, dated 
27th April 1907, was dismissed for non-payment of 
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batta and the plaintiff applied again on 22nd October 
1912 and in the interval the decree-holder’s right to 
attach the property was contested in a suit bya 
third party which was finally decided in the deoree- 
holder's favour on 11th August 1911: 

Held, that, ag the dismissal of the first application 
had nothing to do with the suit brought by the third 
party, it could Wot be treated as pending daring the 
time taken in that litigation and the second appli- 
cation having been made out of time was liable to 
be dismissed. M YELLAMPALCE VENKATAPPA v. 
Maram Nangappa, 4 L, W. 112 594 


Scu. T, ART. 182—Ewecution — Step-in-aid of 
execution —A pplication by decree-holder for extension 
of time to find out judgment-debtor’s whereabouts, if 
saves limitation. 

An application by a decreo-holder, during the 
course of execution proceedings, to extend the time 
for service of process on defendant to enable him to 
make further enquiries as to his whereabouts is a 
step-in-aid of execation of his decree and saves limi- 
tation, unless it is shown to be mala fide. A Baarron 
Prasap v. AMINA BEGAN, 14 A. L.J. 890 693 


Scu. 1, Art. 182 (6)—-“Proper Court”, mean- 

ing of—Step-in-aid of execution, when will save limi- 

'tation—Decree for possession, and for mesne profits 

and costs—Subsequent transfer of jurisdiction -~Peti. 

tion for execution —Jurizdiction. 

A petition, although itis a step-in-aid of execu-, 
tion, will not save limitation, unless it is prosented 
to the proper Court. 

Where the Court which passed a decree has 
ceased to have jurisdiction to execute it, the only 
Coort which can execute the decree is the Court 
which, at the time of making the application for 
execution, would have jurisdiction to try the suit 
in which the decree sought to be executed was 
passed. 

In 1903 agdecree for possession and mesne pro- 
fits and costa was passed by the Rajahmundry 
Munsif?s Court. The jurisdiction over the village 
of Tadimella, where the suit property was situated, was 
in 1905 transferred to the Tanuku Munsif’s Court 
and again to the Kovvar Munsif’s Court in May 1912, 
In 1908 the decree, so far as the delivery of property 
was concerned, was executed in the Tanuku Munsif’s. 
Court. In 1909 an application for execution of the 
decree for mesne profits was presented to the Tanuka 
Munsif’s Court and it was dismissed on 4th January 
1910. The decree-holder and his heirs then present. 
ed two different applications to the Rajahmundry 
Munsif’s Court on 20th September 1912 and Ist August 
1913 respectively in respect of the unsatisfied portion 
of the deeree for mesne profits and costs. The judg. 
ment-debtors did not reside within the jurisdiction of 
the Rajahmundry Court nor was their property 
situated within it. The present application for exe- 
cution was then presented to the Kovvur Munsif’s 
Court on 13th November 1913: 


Held, that the execution petitions of 20th Septem. 
ber 1912 and Ist August 1913, having been present- 
ed to the Rajahmundry Court, were not presonted 
to the “proper Court” within the meaning of Article 
182 of the Limitation Act and did not, therefore, 
save limitation. M PENUGONDA RATTAM Vv, KORASIRA 
THATHA, 31 M. L. J, 90; 20 M. L. T. 327 237 
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LOWER BURMA COURTS ACT (VI or 1900), S.,27 

(2)—-Appeal—Amendment, formal, in decree®Com- 

putation of time—Lintitation, 

Where an appeal is directed against a decree 
which is nd? substantially altered by an amend- 
ment made in it at the appellant’s instance and 
which is wholly in the appellant’s favour, the 
appellant cannot claim to compute the time for his 
appeal from the date of the amendment. LB Wor 
Lon v. G, RAINEY : 347 

e 


. 

LOWER BURMA LAND AND REVENUE ACT (IIe 
oF 1876), Ss. 56, 55B—‘Claims’, ‘disputes’, meaning 9 
of —Dispute between cultivators regarding land dccu- 
pied for purposes of cultivation—Jurjsdiction of 
Civil Court. i : * 
The word ‘claims’ in section 55B of the Lower, 

Burma Land and Revenue Act relates qnly to claims 

against Government and the word ‘disputes’ in the 

said section does not include disputes between one 
cultivator and another in regard to land occupied for 
purposes of cultivation. With regard to such suits, 
therefore, the jurisdiction of the Civil Court is not 
ousted by section 56 of the Act. LB Maune Po 
Kyaine v. Mause Pri 277 


LUNATIO, decree against—Not properly represented 
ia snit—-Execntion—Objections to validity sof 
decree, sustainability of—Enforceability or other- 
wise of decree, whether a question under s. 47, 
Civil Procedure Code 856 


MADRAS CITY MUNICIPAL ACT (III or 1904), 
S. 130 (1) —“Gross_ value,” meaning of—Stipulation 
by tenant to pay enhanced rent in case of failure to 
water garden, effect of. 

“Gross rent” is the annual rent which a tenant might 
reasonably be expected to pay for an hereditament 
if the landlord undertook to bear the expenses 
necessary to maintain the hereditament in a state 
to command that rent. (3 


Where according to the terms of a lease, the 
tenant was to pay Rs. 20 per mensem and keep the 
garden properly watered, and if he did not want to 
“water the garden or failed to do so, the landlord was 
to arrange for the watering and the tenant was to pay 
Rs. 60, and where the tenant chose the latter course: 

Held, that the gross value of the garden was the 
annual rent at Rs. 50 per mensem, the amount received 
by the landlord for maintaining the garden ina pro- 
per state. WI VESRADHADRAH IYER v. PRESIDENT, 
Corporation or Maneras, 31 M. L. J. 315; (1916) 2 M. 
W. N. 180 " 589 
Ss. 150, 151 (f)—Vehicle kept under repair— 

Liability for being taxed~-‘Kept,’ ‘let out for hire,’ 

‘used’, meaning of. . ‘ 

The possession of a vehicle without ase bring's the 
possessor within the scope of section 150 of the 
Madras City Municipal Act. Therefore a motor car 
kept under repair is liable to taxation. 

Under section 1&0, the car need not be in the 
possession of the owner. 

The three phrases “kept,” “let out for hire’, and 
“used” in section 150 of the Madras City Municipal 
Act are employed distinctively and the word ‘kept’ 
is not qualified by the words “for hire.” Wi Krisana 


Row v. PRESIDENT OF THE CORPORATION OF MADRAS 
581 


S61 





S. 16118) . 
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MADRAS ESTATES LAND ACT (I or 1908), Ss. 2 

(153, (16) (b), 6 (2), (4), 45, 153, 157, 163 (1)— Old 

awaste'—Presumption—dAdmission of tenant to ‘old 

waste’— Cultivation without lundlord’s permission— 

Subsequent acceptance of sivaijama from tenant, 

effect of —Eviction— Jurisdiction of: Civil Court. 

The defendants cultivated land in an estate classed 
as old waste without the permission of the landlord, 
The land was in a village and it was cultivated from 
1906 to 1908. The defendants applied for paitas in 
Faslis 1318 and b320. The plajntiff-landlord agreed 

eto their remaining upon the lands as sivaijuma 

*tenants paying the usual rent, but did not issue 
patthss He refused to give them occupancy rights 
and ‘reserved-to himself: the right to eject. them at 
tite end of each agricultural year if he did not renew 
athe sivaijama tenancy for the next year. In a suit 
for eviction of the defendants, the plaintiff wishing 
to reserve the lands for forest purposes: 

Held, (1) that there was a presumption that the suit 
land was ‘old waste ryoti land’ within the méaning of 
segtion 2 (3) of the Madras Estates Land Act; 

(2) that defendants were ‘admitted to possession’ of 
thé Jandand were ‘ryots’; 

‘ (8) that the defendants were not liable to be 
ejected as trespassers under section 168 (1) of the 
Madras Estates Land Act, but that the suit was 
governed by. sections 153 and 157 and should have 
been brought in the Revenue Court. 

Per Oldfield, J.—It is for the party, who seeks to 
oust the jurisdiction of the ordinary Civil Courts, to 
establish his right to do so. 

The burden of proving that a land comes within the 
exemptions in section 2 (16) (b) or 6 (4) of tho, 
Madras Estates Land Act lies on the party 
asserting it. i 

A landholder who has received the payment due 
under section 45 in respect of a person’s occupation 
of old waste must be deemed to have admitted 
such “person into possession of the old waste. 
- Section 163 confers a right of suit in a Civil 
Court only against those who are liable under section 
45, but have made no payment, those who have made 
such payments being treated as having been 
admitted. 7 

e Persons who continue to hold after making the 
payment referred to in section 45 voluntarily and in 
consequence: of the Colleotor’s decision must be 
treated as holding on condition of making such pay- 
ment and are, therefore, within the definition of 
‘ryot’? in section 2 (15). Suits to eject them will, 
therefore, lie under section 153 in the Revenue 
Court. 

Tho ‘provisions of section 153 are not exhaustive of 
all possible cases of eviction. 


Per Sadasiva Aiyar, J— Actual cultivation by a 
tenant without his having been obliged to incur any 
extraordinary expense or trouble in bringing the land 
under cultivation is almost conclusive evidence that 
the land is cultivable land. The whole policy of the 
Madras Estates Land Act is in favour of raising a 
presumption that a land in an estate is ryoti land. 

Sivaiyama rent paid by a tenant is not in the eye 
of the law merely damages agreed upon between the 
landowner and the trespasser. It is rent payable 
by persons who are really entitled to be called 
tenants’. M PRESIDENT, District BOARD, TANJoRE 
uv, Kannuswamt THONDAMAN 121 
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Ss. 3, 4, 77, 1483—Kanganam, meaning of— 
When can Kanganam be properly levied—Zamin- 
dar’s right of entry— Tenants liability to rent— 
Kulam korvai lands—Obstruction to free flow of 
water—Sarasari, zamindar’s right to—Liability fur 
wet rates, 

Kanganam fee, which is a contribution paid by the 
tenant to re-imburse the landlord for the cost of 
the supervision of harvest sut of which melvaran 
has to be delivered to the landlord, falls under section 
3 (ii), clause (a), of the Estates Land Act and is nôh an 
illegal cess within the meaning of-section 143 of the 
Act. Consequently a term in a pattah providing for 
the payment of the fee is not improper. 

The claim of the zemindar to enter upon a 
holding for the purpose of forming an estimate of 
the outturn is opposed to section 73 of the Act and 
cannot be allowed. i 

The Act does not cast on a tenant any liability 
for panchamati, or compensation to the landlord 
for loss caused to the crop by cattle, theft or 
clandestine. removal. 

Where it is proved-that by custom only cultivat- 
ed extents are charged with rent and not lands 
left uncultivated, no rent can be charged in respect 
of the uncultivated portion. 

The liability of the ryot to pay rent under section 4 
of the Estates Land Actis subject to any custom 
or contract to the contrary that may” be‘established. 

In the case of kulam korvat jands, i.e. lands in 
atank bed, in the absence of proof of any custom 
by tenants to put up ridges on the land, the 
landlord has got the right to prevent tenants 
from putting up ridges so as to prevent the tanks 
having the full benefit of the rain water flowing 
into them. Therefore, tenants are bound to 
pay sarasarvi if they should put up ridges and 
cultivate kulam korvai lands. 

Tenants are liable to pay strasari wet rates if 
they raise dry crops on nanja land While they 
could have raised wet crops, but to pay the usual 
dry rates if they raise dry crops owing to insuffi- 
ciency of water. MI ARUNACHALLAM CHETTIAR +. 
MANGALAN, 20 M. L. T. 70; 4 L. W. 37; 31 M. L, Ta 


Ss. 3 (7), Cr. (©, 6—Main principle of Act 

—Old waste, what is —“At the time of letting,” meane 
- ing of— Interpretation of Statutes, 

Where land which had been uncultivated for 10 
years prior to 1900 was let in that year and was 
re-let to the defendants at the expiry of the lease 
and wasin their occupation at the time of the 
passing of the Estates Land Act and a suit fòr 
ejectment was brought by the landholder: 

Held, that the land in suit did not fall within 
the definition of old waste in the Act; 

(2) that the period of 10 years mentioned in 

section 3 (7), clause -¢), must be immediately prior 
to the letting to the defendants and the plaintiff 
could not eject them but was entitled to the stipu- 
lated rent. 
_ Per Wallis, C. J—(1) The main principle of the 
Estates Land Act is that every one in occupation of 
vyoti land at the passing of the Act ox thereafter 
admitted to occupation acquires an occupancy 
right; 
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(2) old waste means ryoti land admission to 
which is not to confer aright of occupancy. 

Per Abdur Rahim, J —Of two possible construc- 
tions the one which gives a consistent meaning to 
the different parts of an enactment should bo 
preferred. 

Per Srinivasa Aiyangar, J.— The words "at the time 
of letting” refer not to the first letting but to the 
letting which is the subjdtt of dispute. Rl SUNKARA 
VENKATARATNAM v. VARADARAJAH APPA Rao, (1916) 2 
M. WON. 7; 3 L, W. 592; 31 M. L. J, 123; 20 M. L. T. 








118 h 213 
8.4 329 
8.6 213 
——— 8s. 6 (2) (4), 45 121 


s. 78, 74, 75—Order under s. 75 (7), na- 
ture of —Subsequent suit for rent for period covered by 
order, if barred. 

An order passed under section 75 (7) of the 
Madras Estates Land Act by an officer having juris- 
diction is binding on the parties and settles the rent 
payable for the fasli. Ib has the effect ofa ‘decree’ 
for arrears of rent forthe period covered by the 
order. 

Such an order bars a subsequent suit for rent for 
the same Jasli under section 77, even if the order is 
incorrect or is vitiated by a defect in procedure. The 
only remedy of the aggrieved party is to file 
objections fo the’ division “made by the Government 
Officer within a week or to apply in revision under 
section 205 of the Act to the Collector or the 
Revenue Board. M RAMACHENDRA MARDA v. MULI 


PenHANG, 4 L. W. 278 640 
———— Ss. 74,75 . 640 
—- B. 7 i 329 
~ S. 90 966 


Ss. 181, 205—Application to set aside sale— 

Deposit of smaller amount than required—Mistake 

—Information as to precise amount not available— 

Defect, whether fatal. 

Where a deposit of a sum approaching to but not 
being the exact amount required to set aside a sale 
was made under section 131 (1) of the Estates Land 
Act, and under ‘circumstances that the depositor 
could not ascertain the precise amount: 

Held, that the*depositor was entitled to an order 
that the sale be set aside, and an order to that offect 
should have been passed under section 131 (2) of 
the Estates Land Act. MAD B R PENTACOTA 








GAREEBU v, PENTAKOTA PEDDARAYUDU 153 
— 5. 143 329 

Ss. 168, 157, 163 (1) 121 
yem S, ips 153 
966 
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MADRAS HINDU BEQUESTS VALIDATION ACT 
(Map. I ov 1914), S. 2 (2), effect of, on antecedent 
Wills 150 

MADRAS REGULATION XXV or 1802, Ss. 4, 12, 
18, scope and applicubility of—Sannad grunted to 
zemindar at time of Permanent Settlement—Liability 
to pay permanent peishcush—Zemindar, right of— 
Government, whether can resume inams or levy fresh 
assessmeni-& Decision in previous suit proceeding on 
two grounds —Res judicata—Error in law, effect of. 
Section 4 of Regulation XXV of 1802 is not intend- 


INDIAN CASES. - “ 


` £1916.° 


MADRAS REGULATION-~~coneld. 


ed to restrict the full poWer of alienating all classes 
of land revenue which Government has obtained under 
various treafies. It is largely declaratory and ex- 
planatory of the position which zemindars were to 


e occupy under the sannads that wero to be granted to 


them. 

The provisions of sections 12 and 13 ‘of the Regula- 
tion, prohibiting a zemindar fram resuming or fixing 
a new assessment on gertain classes cf inams without® 
the consent of Government and providing for the ° 
imposition of a fresh assessmenton the zemindari i where 
such assent was granted, must be construed as corfihed 
to cases in which, pursuant to the policy enunciated 
iri section 4, these inams had been reserved and not 
taken into account at the settlement of the land tax, e 

When the matter in issue in a subsequent suit 
was directly and substantially in issucein, a previous 
suit and was finally heard and decided bétween the 
parties, the subsequent suit is barred by res judicata 
notwithstanding the fact that the decision in the pre- 
vious suit proceeded on two grounds. 3 

‘The decision of a competent Court on a question 8f 
mixed law and fact cannot be ignored as res judicata 
ou the ground that it is erroneous in law. ° 

The Permanent Settlement sannad granted to the 
Zemindar of Venkatagiri fixed the annual contribution 
of the zemindar, which was declared never to be liable 
to changes under any circumstances and to be “the 
permanent annual demand of Government on your 
zemindart”. The permanent peishcush was declared 
to be “exclusive of all lands and russums heretofore 
appropriated to the cost of the Police establishment.” 
Farther, the grantee, bis heirs, successors and assigns 
continuing to perform the requisite stipulations and 
to fulfil the duty of allegiance were authorised to hold 
the zemindari at the permanent assessment mention- 
edin the sannad. On the zemindar suing for a 
declaration that the Secretary of State for Indi? in 
Council had no right to resume or assess to public. 
revenue inams or lakhiraj lands situated within the 
zemindari: 

Held, that subject to the rights of the inamdars, the 
zemindar was entitled to hold the inam lands under 


the terms of the grant subject to the payment of e 


the permanent peishcush and that Government had no 
right to levy any fresh assessment in respect of them, 
M SECRETARY OF STATE v, RAJAH or VENKATAGIRI, 
81 M. L. J. 97; (1916) 2 M. W. N. 66; 4 L. W. 198; 20 
M. L. T. 284 . 266 
——— — Ss. 12, 13 . 256 


MAINTENANCE. See CRIMINAL PROCEDURE Cope, 
s. 488; HINDU LAW. 
‘GRANT. See GRANT. 
claim for, whether a debt provenble in in- 
solvency 54: 


MANAGER, See Companies Act (VI oF 1582), s. 74 


MARITIMA INCREMENTA or increase of land by sea 
—Crown, rights of—Adverse possession, claim by — 
Burden of proof--Madvas Forest Act (Mad. V of 
1582), ss. 3, 4, 8, 10—Afforestation proceedings— 
Decision by District Cowrt— Appeal, maintainability 
of. 

The ownership of the bed of the sea and the beds 
of tidal navigablo rivers is in the Crown, including 
the maritima incrementa or increase by islands 
arising de nove in the King’s seas. Itisa beneficial 








"Vol. Ka) 


HARITIMA INCREMENTA—concid. 


e 
ownership which, subject to the public right of 
navigation, is capable of being granted to a subject 
in the same way that the Crown’s ownership of the 
foreshore is a beneficial ownership capable of being 
so granted. 

The same is*also the law of India. The Crown is 
the owner, and the omer in property, of islands 

garising in the sea within the territorial limits of the 
a Indian Empire. Theownership of the bed of the sea 
e within thethree miles’ limit vests in it. 

The onus of, proving affirmatively adverse pos- 
session for 69 years of islands formed at the 
mouth of a river, which the Government has notified 
as reserved under the Forest Act, is on the party 

° asserting such “possession. Objectors to afforestation, 
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preferring claims under section 6 of the Forest Act, - 


arein law jm ‘the same position as persons bringing 
a suit in an ordinary Court of Justice for a declaration 
of right, and the onus of establishing possession for 
the requisite period, i. e., 60 years under Article 

- 149 of the Limitation Actis on the claimants 
plaintiffs. 

It is an erroneous view of the law to hold that, on 
proof of possession by the claimants within 20 
years prior to the notification under the Forest Act, 
it rests upon the Orown to prove that it has a 

< subsisting title’ by showing that the possession of 
the claimants commenced or became adverse within 
the period of limitation, t. e„ within sixty years 
before the notification. With regard to proof of 

. subsisting title nothing further is needed than the 
acknowledgment of the undisputed fact that islands 
formed in the sea or in the mouth of a river belong 
to the Crown, and it is contrary to all legal princi- 
ples to permit a squatter to put the owner of the 
fundamental right to a negative proof upon the 

- pointgof possession. 

An appeal lies to the, High Court against the 
decision of the District Court in claim proceedings 
under the Forest, Act. When proceedings of this 
character reach the District Court, that Court is 
appealed to as one of the ordinary Courts of the 
country, with regard to whose procedure, orders and 

*decrees the ordinary rules of the Civil Procedure 
Code apply. PC SECRETARY or STATE V. CHELIKANL 
RAMA Rao, 31 M. L. J. 3249 20 C. W. N. 1311; (1916) 
2M. W. N. 224; 89 M. 617; 14 A. L J. 1114 20 M. L. 
. T. 435; 4 L. W. 486; 18 Box., L. R. 1007 902 


MASTER AND SERVANT—Admission of legal 
liability, whether Tahsildar or Collector can make 
on behalf of-Government 


MAXIMS—“Delay defeats equity” 
MEDICAL EVIDENCE. See Winn. 


MERCHANDISE MARKS ACT (IV or 1889), 8, 15 
—Using false trade mark—Limitation for crimi- 
nal prosecution—“First offence,” meaning of 671 


243 


, MERGER. See Esnormant. 


MESNE PROFITS—sale by Hindu father set aside by 
sons —Purchaser, liability of, for mesne profits, from 
what date—R2zpudiation—Practice — Procedure, 
Where a sals has been made by a father and 

manager of a joint Hindu family without legal 

nacassity, and the sons afterwards repudiate it and 


- with his 


254 


MESNE PROFITS—coneld. 
sot the transaction aside, the purchaser is account- 
able for mesne profits from the date of the repudia- 
tion by the sons bythe institution of the suit, inas- 
much as from that moment the purchaser continues 
in possession and disputes the claim at his own risk. 
The procedure of permitting separate suits for 
mesne profits discountenanced. A BRiRGEE Natu 
v. NARSING TEWARI, 14 A. OJ. 1161 475 


MINOR. See HINDU Law; MUHAMMADAN Law. 


. 
Compromise by guardian, when binding on 
minor—Leave of Court 675 


Contract—Sale in favour of miner through 
guardian—Suit for possession, maintainability of — 
—Specific performance, swit for—Transfer of Property 
Act (1V of 1882), ss. 54, 55. ie 
A minor can acquire and hold property, inasmuch 

as there is nothing in the Transfer of Property Act 
which makes a minor incapable of being the 
transferee of immoveable property, and is also entitled 
to maintain a suit for possession of the property pur- 
chased, on the ground that he has acquired a title to it 
by virtue of the sale-deed. Such a suit by a minor is no 

a suit for the specific performance of a contract as 

no question of mutuality arises. 








No contractual obligations are undertaken by a 
minor ina case in which a contract „is gniered into 
father and guardian. Any personal 
obligations arising as between the vendor and the 
vendee would have to be discharged by the party 
contracting with the vendor. A Narain Das v. 
Daania, [4 À, L. J. 65; 38 A. 154 * 23 
à , decree against, when can be set aside 63 


—— Guardiam's agreement to pay enhanced rent, tf 
binding upon minor. : 
The mere fact that infants tenants would avoid, liti- 

gation with the landlord is not sufficient by itself 

to entitle their guardian to enter into afresh lease 
agreeing, on behalf of the infants, to pay enhanced 
rent. © Danpati MAHTO v. MIDNAPUR ZABINDARY 

Co., Lro. 582 


MORTGAGE. See BENANIDAR; Civin PROCEDURE 
Cove, s. 62, O. XXXIV, R. 6; Custom; Hindu 
Law; Limitation Act, 1908, Art. 132; PUNJAB 
ALIENATION oF LAND Act, s. 19; PRE-EMPTION; RE- 
GISTRATION Act, s. 2 (6); TRANSFER OF PROPERTY 
Act, s. 59. , 





Cause of action—Lease of mortgaged property 
to mortgagors—Division among mortgagors—Default 
by some mortgagors to pay Government Revenue— 
Payment by other mortgagor—Payment by mortgagee 
of all dues—Suit against all mortgagees, if main- 
tainable—Contract Act (IX of 1812), s. 69. 

TA mortgagee leased the mortgaged property to 

his mortgagors who divided the property among 

themselves. The rent payable under the lease not 
having been paid suits were brought and com: - 
promised, whereby it was agreed that the amount 
due upon the mortgage was to be paid with interest 
in five years and the interest was to be paid in half 
yearly instalments and in the event of failure to pay 
the interest the mortgagee was to take possession 
or bring the propérty to sale. The defanlt was 
made and thes.mortgagee took possession. , However, 
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before he took possession, two, mortgagorsi P and B 
had made defaultin tha payment of Government 
revenue and another mortgagor K had paid off the 
amount. The Government again attached the shares 
of Pand B for further arrears. The plaintiff (morte 
gagee) paid the amount dae to Government as well 
as the amount which K had paid and sued P, Band K 
to recover these amounts: 

Held, that the plawhtiff had no cause of action 
against K. A PRAG NARAIN v., Prac Narain, 14 A. 
L. J. 605 198 


Consideration, “presumption as to~ Burden of 





proof. 

Where it is pleaded that no consideration passed 
for a mortgage, the burden of proof is on the mort- 
gagor to establish it. Where the mortgagor makes 
a statement of fact which renders it probable that 
he executed the document without consideration, 
the onus is shifted on to the other side. The 
initial presumption, however, where the -document 
is in the hands of the mortgagee, is that consideration 
passed for it. PAT Exsaput ALI v. MUHAMMAD 
FAREED 





Consideration, want of, effect of-—Suit by puisne 
mortgagee contested by stranger — Defendant, whether 
can raise question of consideration—Burden of proof 
—KEvidence Act (I of 1872), s. 106. 

When a suit upon a mortgage is contested by a 
stranger who denies that the bond was executed and 
also asserts that the mortgage was devoid ,of con- 
sideration, the onus is on the plaintiff to prove his 
case. 

: Per Spencer, J.—A mortgage without consideration 

is a nullity, and so inoperative, and it creates no 

charge on the property as against a subsequent 
purchaser. 

Per Kumaraswami Sastri, J—In cases of sales and 
assignments, mere non-payment of purchase-money 
would not vitiate the transaction, and in such cases, 
it is no concern of person, who was no party to 
the transaction, to call in question the non-payment 
of consideration. Where the transfer itself is im- 
peached onthe ground ofits being a colonrable 
transaction or of its being otherwise invalid in law 
different condiderations will prevail, 

“A mortgage is prima facie security for a debt, 

and, where the debt does not ‘exist, the security 

cannot be-enforced. Where, therefore, a puisne 
incumbrancer or a person in possession of mortgaged 
property and claiming title thereto succeeds in show- 
ing that there was no debt, the property cannot be 
ordered to be sold. MI KUMARAPPAN CHETTIAR v. 
NARAYANAN CHETTIAR g 455 


, construction of, See TRANSFER OF PROPERTY 
Act, s, 61. 








, construction of 104 


Debt payable by instalments—Provision in 
deed enabling mortgagee to call up whole amount— 
Failure of mortgagor to pay first instalment ~Mort- 
gayee, whether can claim re-payment of whole debt. 
On the 14th November 1912 defendant mortgaged 

a house td’ plaintiff for Rs. 15,000, which amount was 

to be xe-puid in 6 annual instalments of Ra, 3,000 

each beginning on the Ist January 1914, The deed 





contained a provision” that the mortgagor will, 99 
days afteredemand, pay to the mortgagse Bank oc 
its assigns the amount, for the tims baing owing by 
the mortgagor to the Bank in account current to 
be made up with interest and all other lawful 
charges. Dafendant having failed*to pay the first 
instalment, the plaintiff Bahk sued to recover the 
whole sum then dus on the footing of tho mortgige 
with interest at the same rate until realisation: 7 


Held, (1) that the Bank was fully entitled to suf 
for the amount of each unpaid instalment as eson as 
it fell due, and that the provision in the deed conferred 
on the Bank the further right to call up the whole 
amount of the debt wheneverit thought ft and 
whether or no there had been any .defanlt on the 
part of tha mortgagor 90 days after demand;' 

(2) that as no final demand had baən made for ths 
payment of the whole debt 90 days bfore the 
institution of the suit, the terms of the, deed had 
not been complied withand the plaintiff Bank was only 
entitled to claim the amount of the first instalment 
plus the interest due onthe whole debt up to the 
date of the institution of the suit. P KANHAWA Lab 
v, ALLIANCE Bank OF SINTA, LTD., 62 P. R. 1916; 162 
P. W. R. 1916 564 


Decree for sale obtained by prior mortgagee 
without impleading puisne mortgagee — Subsequent 
suit for redemplion by puisne mortgagee —Adjusiment 
of accounts— Proper procedure. 

In cases where the correctness of the account 
contained ina previous decree, to which the person 
seeking redemption was not a party, is impugned 
the proper course is to proceed on the basis of the ~ 
mortgage to find out whether the amount then 
declared tobe due tothe mortgagee was excessive 
and if it was, to re-adjust the account, as if go such 
decree had been obtamed, 

A person who iwas not madea party to a decree 
cannot be held bound by an account made therein, 
and if the account embodied in the decree is shown 
to be mistaken, he can fall back on the mortgage- 
deed and repudiate his liability for anything beyond 
what is actually due on the mortgage. s 

Where, therefore, in a suit for redemption of a 
prior mortgage brought’ by a puisne mortgagee it 
appeared that the prior mortgagee had obtained 
a decree for sale on the basis of his mortgage with- 
out impleading the puisne mortgagee: . 

Held, that the puisae mortgagee was ehtitled to 
have the accounts adjusted on the basig of the 
original mortgage. O GOURI SHANKAR SINGH v, Bas- 
RANGI BAHADUR SINGH, 19 0. C. 39 y 434 


—— —~, equitable-- Deposit of title-deeds, when 
creates mortgage—Letter accompanying deposit, 
when requires to be stamped and registered— 
Mortgage, creation of—Oral evidence, admissibi- 
lity of PEGE 864 


Equitable mortgaye— Written agreement along 
with deposit of title-deeds — Construction —Scope of 
security— Burden of proof. 

& Where titles of property are handed over with 
nothing said except that they are to be szcurity, 
the law supposes that the scops of the security is 
the scope of the title. Where, however, titles are 
handed over accompanied by a bargain, the bargain 


« m % + 
Vol. XXXVI, 
MORTGAGH—contd. ? 


must rule. When the bargain is a written bargain, 

it, and it alone, must determine what ihe scope 

and the extent of tho security.» 
16 is for persons who hold security to satisfy the 
Court of the true scope thereof. The use of the singular 
term “grant of “land” cannot ordinarily include the 
subject of three other plots of land, 
ə The maker of a promissory note deposited title- 
edeeds of certain properties wifh the holder, who, in 
ea suit to enforce the equitable mortgage thus 
created, claimed priority over a subsequent purchaser 
for value by virtue of a notandum on the back of 
the pro-note mentioning a house by way of 
security. The endorsement was afterwards altered 

yan intexlineation, the effect of which was to add 
other properties as security: 

Held, that,the security was by the written contract 
dimited- and its scope could not be extended to 
include othér properties added to by interlineation, 
inasmuch as the well-established rule of equity 
thet a deposit of title-deeds without more, without 
writing or withont word of mouth created in 
equify . charge upon the property in question, did 
not apply to a deposit accompanied by a contract 
in Writing, in which case the written contract alone 
determined the scope of the security. 

Held, further, that it was the duty of a mortgagee 
to establish the identity of the mortgaged property 
and thata wordin the singularcould not be extend- 
ed to cover other properties which the same word in 
the plural might include. 

Quære:— Whether, where an alteration in a written 
contract has been made, any rights in law could be 
founded upon that document. P C PRANJIVANDAS 
JAGIIVANDAS MEHTA v. Coan MAH Porr, (1916) 1 M. 
W. N. 4438; 31 M. L. J. 155; 4 L. W. 69; 14 A. L.J. 
638: W C. W. N. 925; 18 Box. L. R. 664; 20 M. L. T. 
242; 9 Bur. L. T, 125; 43 C. 895; 24 C. L. J. 314 190 

Equity of redemption, purchaser of— Partial 
discharge of prior incumbrance, effect of —Subroga- 
tion—Purchaser, if entitled to stand in shoe of prior 
incumbrancer. 

If a purchaser of ah equity of redemption dis- 

* charges a prior incumbrance, he is entitled to hold 
up that prior incumbrance as a shield against the 
puisne incumbrancer, inasmuch as by payment of the 
prior inéumbrance the purchaser of the equity of 
redemption enhances the. security of the puisne 
incumbrancer and relieves him of the obligation to 
discharge the prior incumbrance or to be obliged to 
sell the property subject thereto. 

Therefore, a purchaser of an equity of redemption 
is entitled to stand in the shoes of the prior incum- 
brancer where he has with the consent of that incum- 
brancer even partially discharged the liability. A 
Upit NARAIN MISIR 1, ASHARFI Lat, 14 A. L. J. 662: 
38 A. 502 732 
—--—— by Hindu fathor-sSuit by mortgagee 

against father and minor sons—TIather appointed 

guardian ad litem-—-Minors, whether properly re- 

presented 707 

Lease—Rent in cash 

zemindari — Cess, 

A usufructuary mortgagee of certain zemindari 
property made a letting of the property to the 
defendants on the terms that the defendants should 
pay a certain sum iy cash and in addition to this 








and in kind—Rasum 
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a certain amount in bhusa, chari, grain and sugarcane, 
In the kabuliat, however, the expression rasum zemin- 
dari was nsed. On a suit for rent: 

Held, on tho construction of the kabuliat, that the 
*defendants had agreed to deliver the produce as part 
of the rent. A RANGI Lau v, Jassa, 14 A. L. J. 398: 
88 A. 286 208 
——-—— Mortgagee purchasing, property in execution 

of mortgage-decree—Purchaser of property sold jor 

arrears of revenue—Suit for possession by mortgagee- 
purchaser —Decree, nature of, to be given. 

A mortgagee purchased the mortgaged property 
in execution of the decree upon his mortgage. In 
the meantime the property had been sold off for 
arrears of revenue, The mortgagee-purchaser sued 
the purchaser at the revenue sale for possession: 

Held, that the plaintiff was not entitled to posses- 
sion, but was entitled to put the property to sale 
if the defendant did not redeem him within the 
specified period. PAT BALLI SINGH v. BINDESWARI 
Tewari, IP. L. J. 188 532 

of occupancy holding —Covenant, personal, to 
pay — Suit for money, maintainability of. 

A mortgage-deed provided for the payment of 
the mortgage-money by certain instalments and in 
the event of non-payment of the instalments the 
mortgagee was entitled to recover possession of a 
certain cultivatory holding in which the, mprtgagors 
had rights of occupancy. Certain instalments 
remaining unpaid, the plaintiff sued to recover the 
same. The defendants pleaded that the mortgage 
was void in law and the plaintiff could not recover: 

Held, that the docunient, in so far as it involved 
a mortgages of the occupancy-holding, was invalid but 
that in so faras it contained a personal covenant 
on the part of the debtors to pay the amount, it was 
enforcible at law. A MOHAMMAD SHAKUR ©. Gort 202 


——-—— Payment of mortgage amount by, ie J 


Subrogation , f 
——-—=, preliminary decree on accountin adjustment 


of 





Prior mortgages—Subsequent mortgage to dis- 
charge an obligation on property, if can have priority 

,—Galvage, doctrine of -Subrogation, doctrine of. | 

A Hindu widow obtained a deoree*for possession 
of her husband’s estate on payment of a certain sum 
of money, which had been spent in the discharge of 
debts which were binding on the estate. She raised 
tha money by a mortgage executed in favour of 
one U and obtained possession. She had previous to 
this exeonted two other mortgages in favour of one 
Kand one M to enable her to prosecute the syit. 
U sued on his mortgage and claimed priority over 
the mortgages of K and M on the principles of subro- 

ation and salvage: 

Held, that under the circumstances of the case the 
principles of salvage and subrogation did nob apply 
to the case and that U’s mortgage could not have 
priority over the mortgages in favour of Kand M. | 

Subrogation is the right of one creditor to stand in 
the shoes of another and to avail himself of the 
latter's security; but before the right can arise iu 
favour of the subsequent creditor, there must have 
been an éarlier creditor whose rights devolve upon 
the later creditor after the latter’s debt has been 
discharged. 
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The mere fact tbat money is borrowed and is used 
for the purpose of paying off a previous charge, does 
not entitle the lender to the benefit of the discharged 
security. The right to that benefit depends upon the 
existence of an agreement between the borrower and 
the lender, an agreement which in certain cases may 
be’ presumed, having regard to the circumstances of 
the transaction, and which must provide that the 
subsequent lender shall be substituted for the earlier 
creditor, 


The doctrines of salvage and subrogation discussed. 
A Unrar Lat v, RUKMIN KUAR, 14 A. L. J. 958 647 


m — Prior and puisne encumbrances—Fuisne mort- 
gagee in possession under his mortgage-decree— Sub- 
seguent decree by prior mortgagee and purchase in 
execution sale—Ejectment of puisne mortgagee, suit 
for-—Redemption—Limitation Act (IX of 1908), Sch. 
I, Arts. 187, 188, 144, 

A property which was subject to two several 
mortgages, the first usufructuary and the second 
simple, was purchased by the puisne mortgagee in 
execution of a decree for sale obtained by him 
in January 1898. The prior mortgagee sued on his 
mortgage without impleading the puisne morigagee, 
brought the property to sale in 1898, and got symboli- 
cal possession on 2nd August 1901. The sale was 
confirmed bn?318b August 1901. He suzd to eject 
the puisne mortgagee on 20th February 1911; 


Held, (|) that the plaintiff could not eject the 
defendant, if the latter was willing to redeem; 

(2) that Article 144 of the Limitation Act applied 
to the suit and not Article 187 or 138, 


Articles 187 and 133 of the Limitation Act do not 
apply where possession has already been delivered 
by Court. PAT BISWAMBHAR LAL v. JBULAN RAM 
TEWARI 87 





. 

Redemption—-Civil, Procedure Code (Act V of 
1908), O. XXXIV, rr. 7, 8—Payment of money— 
Possession—-Oudh Rent Act (XXII of 1886), s. 108 
(15)—Suit for profits accrued between date of deposit 
of mortgage money and delivery of possession, main- 
tainability of. e g 
Where certain co-sharers, who had mortgaged with 

possession their share of the property to a lambar- 
dar,- got back its possession by virtue of a redemp- 
tion decree and then sued the lambardar in the 
Rent Court for their share of the profits, which 
arose out of the collections of rents made by the 
lambardar during the period intervening botween 
the dates of the deposit of money mentioned in the 
preliminary decree and the delivery of possession as 
directed by the final decree, and about which there 
had been no accounting in the redemption suit: 


Held, that the co-sharers were entitled to the 
profits claimed by them, inasmuch as their right to 
the profits accrued from the date on which they 
deposited the money for redemption in Court, and 
not from the date on which they obtained possession 
of the mortgaged sharo, O RAM Karan v, ACHAL 


SINGH, 30, L. J. 271; 19 O. O: 161 799 
——--—-Redemption—Revenne Court proceedings— 
Hjectment of mortgagor, fraudulent—Suit for 
redemption, maintainability of 252 


INDIAN CASES, . t. 
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—— -Sale and agreement for ve-purchase, when 
amounts t®mortgage—Burden of proof. 

A sale of property followed by an agreement for 
its re-purchase within a specified time may be a 
species of mortgage, but the onus of proving that the 
transaction is a mortgage lieg on the party asserting 
itt L B Mavne Kya Hwyin v. Mauna Ko Kyaw 

. 336 
——-——~Sale of mortgaged property under Revenue e 

Sale Act— Extinction of mortgage right—Personal © 

covenant, right to sue on—Limitatton— Subsagtent 

letting by purchaser to mortgagee, whether operates 
as graft on prior interest—Right to proceed’ against 

surplus proceeds, = 5 

A usufructuary morbgage was execyted in 1891 
in favour of the plaintiff. The mortgaged property 
was sold under the provisions of the Révenue Sale 
Act on 25th August 1905. The purchaser got actual 
physical possession on the 22nd of March 1906, and qn 
16th July 1908 transferred it by way of gift to a third 
person. The donee in his turn, on the 16th of Juty 
1908, let a portion of the mortgaged property to the 
plaintiff who was the mortgagee under the deeds of 
1891. On August 26th, 1911, the plaintiff brought a 
suit on the basis of his mortgage for a personal 
decree against the mortgagors: 

Held, (1), that the suit was not barred by limitation 
as the cause of action accrued to plaintiff on 22nd 
March 1906 when he was ousted from the property; 


(2) that the mortgage security having been com- 
pletely extinguished under the provisions of the 
Revenue Sale Act in 1905, the snbsequent re-letting to 
the plaintiff had not the effect of operating as a 
graft upon the prior interest of the mortgagor; 


(3) that the possession of the mortgagee by virtue of 
the property being let out to him was not qua m@riga- 
gee and consequently his suit for a decree for money 
against his mortgagor was not barred. PAT RAJA 
Ram Lan v. HANUMAN UPADHYA 43 


MUHAMMADAN LAW—Hajr, rule of "718 


r om ALIENATION by mother as guardian of minor 9 
— Benefit of minor—Burden of proof—Alienation for 
paying off separate debt ef minors brother, validity 
of. * 


Where a Muhammadan mother, as de facto 
guardian of her minor son, undertakes to alienate 
or encumber his property, the burden of proof is on 
the alienee or mortgagee to prove thatthe trans- 
action was for the benefit of the minor. The dis- 
charge of a debt of the minor’s brother, who had no 
interest in the minor’s properties, is nôt for the 
minor’s benefit and an alienation effected for such 
a purpose is void as against the minor, unless accept- 


ed by him on his attaining majority. PAT EBADAT 
ALI v. MUHAMMAD FAREED 56 
aan aan GIFT 14 


——-—— GUARDIAN, de facto, release by, when to be 
set aside or uwpheld—Family settlements, when not 
binding on minor—Tests—Mother, power of, as de 
facto guardian—‘Delay defeats equities’, limitations to 
the maxim ~—Laches and inconvenience, when no bar to 
re-opening of settled matlers— Buistence of debts 
proved prima facie by acceptance by major members 
Compromise, views of parties as to, if absolute. 


. b Ne 
Vol, XXXV]. , 


MUHAMMADAN LAW—cdnid. 


A conveyance by a de facto guardian of a Muham- 
amadan minor need not be set aside by the later after 
attaining majority, ifthe document is not binding 
on him, 


A release deed executed by a Muhammadan mother 
as the defacto guardian of her minor son will not be 
upheld, unless it is shown to have been beneficial 
to the minor so as to justify the mother in entering 
into it as the de facto guardian. 


Per Seghagiri Aiyar, J.—-If in pursuance of a general 
gu Purpose of settling family affairs and of bringing 
peace among the-members of the family, separate 
releases are executed by the members of the various 
br&nches of the family in favour of the sole senior 
member of one branch, each of such releases will 
be valid and binding as one of a series of trans- 
actions by which the family arrangement was 
secured. 3 

Under the Muhammadan Law, a mother is not the 
de juse gnardian of her infant son, and asa de facto 
guardian her powers of binding her son’s interests 
are very limited. 

It is well established that, under the Muhammadan 
Law, % transaction will not be upheld against a 
minor unless it is found to be to his manifest 
advantage or for necessity. 


When a major member of a family executes a 
yelease deed on the footing that certain debts exist, 
the deed is prima facie evidence of the existence of 
such debts. 


A person to whom great inconvenience will be 
caused by re-opening certain matters, cannot com- 
plain that the other party should have acted more 
prompily, if his own conduct has not been above 
board. 4 

Tha maxim that delay defeats equities should not 
he applied to a case where want of fair dealing and 
inequality have been proved to exist. | 

The tests to be satisfied before transactions by 
way of family compromises, entered into on behalf 
of infants, can be upheld are:— 


s 

(1) In forming the agreement of compromise 
there must have been a full disclosure of all material 
circumstances in the knowledge of the parties 
thereto. Itisimmaterial whether the information 
withheld was asked for by the other contracting 
parties or pot; 


(2) all the members of the family should have 
been tredted impartially; 


(8) if the partics are not on equal terms but one 
cf them estands in such relation to the other as 
renders it incumbent on him to give a fuller account 
of the matter or question in dispute than he has 
done, the Court, although no intentional fraud may 
be imputable to such person, will not support the 
compromise! 

A family arrangement will not bind a minor if it 
is unconscionable in any way. 

The proposition that a compromise should be 
judged, not by what the Court ccncludes to be the 
rights of the parties, but by what was regarded as 
just and proper by those who entered into the 
transaction, is subject to the proviso that the 
transaction should have been entered into honestly, 
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and with a view to secure full justice to the 
various parties to the instrument; that although 
mistakes in calculation orin the ascertainment of 
rights might exist there was no undue advantage 
taken by one of the members of the family and that 
there was an honest desire to put an end to litigation 
and secure family peace. M ABDUL HUSSAIN v. 
MAHOMAD IBRAHIM, 3 L. W. 379; 19 M. L, T. 346 243 


—-PRE-EMPTION~—Applicability to Hindus of 
Godhra — Suit to pre-empt fraction of property, maiz. 
tainability of. 

The Hindus of Godhra are governed by the 

Muhammadan Law of pre-emption. 





The right of pre-emntion cannot be exercised in 
fractions and 2 suit to pre-empt a portion of the 
property sold cannot be maintained, B GOKALDAS 
MOTIRAM SURTI ©. PARTAB KABHAL Baror, 18 Bom. L. 
R. 693 871 





— — man Talab-i-istishhad, necessity of. 
Under the Muhammadan Law it is absolutely 
necessary for ihe success of a pre-emptor that he 
should have made the second demand (talab-i- 
istishhad). A MUHAMMAD AHMAD SAID KHAN v. 
MaADHO Prasap, 14 A L, J. 1141 911 


SETTLEMENT—Charity, dedication to— 
Transaction impugned as sham — Fraud qncezedjtors— 
Burden of proof—Registered document, evidentiary 
value of—Non-solvency of settlor—Subsequent user 
of property—Presumption—Dedication to take effect 
after grantor’s death, effect of—Revocation, right of. 
In cases where dedication to a charity is impugned 

as a sham transaction the production of a registered 
document in writing making a transfer of the property 
would no doubt be strong prima facie evidence of such 
dedication, But itis competent to parties interested 
in the matter to prove that the instrument was 
merely nominal and that in fact there awas no 
real dedication. The use of the property subsequent 
to the alleged dedication is always excellent evidence 
of the reality or otherwise of the transaction. 


The non-solyent condition of the seitior at the 
date of the grant and his subsequent alienation of 
the property are proof that the dedication was 
intended to defraud his creditors and the instru- 
ment will, therefore, be void as against them. 

If the dedication was intended to defeat creditors, 
it makes no difference whether the grantor intended 
it to be a real or a sham transaction. 





Where the grant is to take effect after the grantor’s 
‘death it is open to the grantor to revoke the” 
same during his lifetime and deal with the dedicated 
property as his private property. 

On 27th January 1910, the deceased father of 
defendants Nos. 1 to7 executed a document, described 
as wakf deed, by which he purported to muke a wakf 
of certain properties specified in it, to take effect 
after his death for purposes which were prima facie 
charitable, ‘The grantor was then deeply indebted, 
He effected two mortgages of some of those pro- 
perties on 16th July 1910 and 19th September 1910 
respectively to plaintiff. In a suit on the mort. 
gagos it was pleaded in defence that as the proporties 
were Gedicated to charity the mortgages were 
jnvalid; 
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Held, that the wakf deed was brought about to de- 
fraud creditors and was, therefore, void. Moreover as 
it was intended to take effect after the settlor’s death 
and was revoked by him it was inoperative and the 
mortgages were valid and binding. M Murba 


Veertit USSAIN r. SUBRAMANIA Ayyar, 3i M. L. J. 
431 877 


— WAGE— Appointmené of co-mutawalli by sub 
e sequent trusteenamah — Registration Act (XVI of 

1908), s 17—Ciril Procedure Code (Act V of 1$08), 

O XXXIX, r. 1— Punjab Court of Wards Act UII of 

1903), ss. 11, 12, action by Deputy Commissioner 

under— Authority to register—Sub-Registrar trustee 

of beneficiary, effect of—Validity of injunction to 
restrain alienation and registration of document—U, 

P. Registration Rules, r. 174—Hajr—Injunciion — 

Direction as to payment of debts—Itequest to poor— 

Construction of waqf—Wagif, if can be mutawalli. 

One R created a wagf of a portion of his property 
on the 25th of August 1908. He appointed himself 
the first mutawalli and remained in possession till 
hie death. The M A. O. College, Aligarh, was one 
of the beneficiaries. The deed was registered by a 
Sub-Registrar, who happened to be a trustee of the 
said College. Prior to the execution of the deed, 
the legal heirsof R induced the Deputy Commissioner 
of Karnal, where a portion of the property was 
situate, to take action under the provisions of 
section 11 of the Punjab Ccurt of Wards Act. 
Possession was taken of the property under section 
17, but the Commissioner set aside the proceedings. 
On the 30th of August 1908, the Deputy Com- 
missioner issued an injunction, restraining R from 
alienating his property pendirg inquiry under 
section 1l. R, however, executed a frusteenamah 
whereby he appointed certain persons to succeed to 
him as trustees. He framed certain rnles for the 
management of the property and appointed one Q as 
co-mutawalli. This deed was not registered and on 
R's death, the defendants took possession of the 
property. Thereupon the plaintiffs, who had been 
appointed trustees under the trusteenamah brought 
the present suit: 

Held, (1f that the trusteenaman was not cem- 
pulsorily registrable; 

(2) that the action of the Deputy Commissioner 
in restraining R from alienating his property was 
ultra vives; 

(3) that section 492 of the old Code of Civil 
Procedure, Order XXXIX, rule', of Act V of 1908, 
edid not apply, as there was no proceeding in which 
the property was liable to be wasted or alienated; 

(4) that rule 174 of the Registration Rules did 
not make the registration of the deed invalid simply 
because the Sub-Registrar was a trustee of the 
Aligaih College; 

(5) that the rule of hajr was inapplicable to the 
facts of the case. 

(6) that a wagf subject to a mortgage was valid 
and a condition as to the payment of the mort- 
gage did not amount toa suspension of the uagf 
for an indefinite time; 

(71 that the waqf did not fail by the fact of 
the non-establishment of the Islamia School but it 
continued for the benefit of the poor and that the 
doctrine of cy-pres was applicable; 
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(8) that a waqit could appoint himself a mutawalli 
of the qf property. A MUHAMMAD RUSTAM ALI¢ 
Kuan t. MUHAMMAD "MUSHTAQ Husain, 14 A. L.J. 
554 ° 718 

> ——WAQF— Trusts, public - Mosque— 

Scheme, settlement of, for management — Trustees, ap- 

pointment of—Powerof Court—Fownder’s intentions, 

enforcement of. é e 

The Mussulman’ Law, like the English Law, drays 
a wide distinction between public and private 
trusts. Generally speaking, in oase of a, wagf or 
trust created for specific individuals org, detexminate | 
body of individuals, the Kazi, whose place ine the 
British Indian system is taken by the Civil Court, 
has, in carrying the trust into execution, to give 
effect, so far as possible, to the expressed wishes of 
tte founder. With respect, however, to’ public 
religious or charitable trusts, of which: a public 
mosque is a common and well-known’ example, the 
Kazi’s discretion is very wide. He may not départ 
from the intentions of the founder or from anye rule 
fixed by him as to the objects ofthe benefaction; 
but as regards management, which must be ggverned 
by circumstances, he has complete discretion. He 
may defer to the wishes of the founder so ar as 
they are conformable io changed conditions and 
circumstances, but his primary duty is to consider 
the interests of the general body of the public for 
whose benefit the trust is created. He may in his 
judicial discretion vary any rule of management 
which he may find either not practicable or not in 
the best interests of the institution. P C MAHOMED 
ISMAIL ARIFF v. AHMED Moora Dawoop, 14 A. L.J. 
745; (1916) 1 M. W. N. 460; 200. W, N. 1118; 20 af, 
L. T. 110; 18 Bom. L. R. 611; 31 M. L. J. 260; 24C. 
L J. 198; 4 L. W. 269; 9 Bor. L T. 141 30 
MUKARRARI PATTA—Notice by tenant toglandlord 

to perform certain acts in terms of patta — Ratifica- 

tion—Undue infiuence 437 
MUTAWALLI. See MUHAMMADAN Law; Waqf. 
NECESSITY. See Oustrom. 

—— -— Money paid validly to prior mortgagee in 

excess of sum mentioned in sale-deed 892 
NEGLIGENCE. See ADMIRALTY, S 
NEGOTIABLE INSTRUMENTS ACT (XXVI or 

1681), Ss. 9, 10, 60, °&0—Promissory note, endorse- 

ment on—Presumption of demand—Negotiation— 

Prior discharge —Rights of endorsee—Action, right of. 

The endorsement of some’ payments on the back 
of a promissory note is not evidence of fn]? discharge 
of the note and of a previous demand for the return 
of the note. 

Payments by the. maker of a “promissory note to 
the payee is no defence against a holder in due 
course, and the discharge of the note kefore its 
negotiation by the payee does not affect the right 
of the endorsee to recover on it, aS the maker can- 
not be said to have acted ‘in good faith and without 
negligence’ in not securing the note after its dis- 
charge under section 10 of the Negotiable Instru- 
ments Act. - 

Dubitunte—Whether, after*the passing of the 
Negotiable Instruments Act, knowledge on the part 
of the endorsee of a demand by the payeo would 
subject him to the equities subsisting between the 
latter and the maker. Ri MUTHU REDD! v. Veco 
ASARI, 4 L, W. 34; (1916) 1 M, W. N. 107 591 
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—— — Ss. 10, 60 E 591 
*—- — §, TO — BIN of exchange—Acceptan®—Set-off, 
right to, by acceptor on due ddte as against payee— 
Tender of balance ajter due date—Discharge of 
drawer after tenger — Notice of dishonour— Drawer, 

nature of, liability of. ë 
. The acceptor of a bill of exchange is entitled to 
set ff on the due date as against the bill any amount 
dte to him by the payee. 

“On tender of any balance due by the acceptor 
after such set-off the drawer is discharged from 
liability; but tàl such tender is made, his liability 
continues ak the liability of a surety but only for the 
balance due after dhe set-off. 

Even in the «absence of a tender, the drawer is 
entitled to the henefit of a set-off existing in favour 
of the principal debtor as against the creditor, and 
the latter’ cannot enforce liability for the whole 
amownt on a notice of dishonour for non-payment on 
the due date, In spite of dishonour the drawer 
remains a surety and will always remain a surety, 
and a surety will always be discharged as soon as 
the prificipal debtor acts in sucha way as to dis- 
chargg himself from the principal liability. 

Defendant drew a bill of exchange on 31st July 
1918 for Rs. 10,000 on H payable to the plaintif 
Bank twelve months after date. M duly accepted the 
bill. Theamount not having been paid on the due 
date, ie. 8rd August 1914, the Bank treated it as 
dishonoured and gave notice of dishonour to defend- 
‘ anton 4th August 1914. The Bank went into liquida- 

tion on 

1914, M tendered a sum of Rs. 2,000 to the plaintiff 

Bank after setting off Rs. &8,C00 dueto him by 

the Bank. The plaintiff declined to accept the tender 

and sued defendant for the full amount, Rs. 10,000. Af 
was join@d as defendant on a third party notice, and 
he paid the balance into Conrt: 

Held, (1) that M was entitled to the set-off and 
the defendant was entitled to the benefit of it; 

` (2) tbat defendant's liability was running from 

Srd August 1914 to 29th August 1914, but was dis- 

charged after tender of the balance due by M on the 

latter date; 


(8, that the plaintiff was not entitled to enforce 
the whole claim on the defendant as from the date 
of dishonour; 


(4) thai even without the tender, defendant’s 
liability was only that of a surety and he was 
entitled to claim any equitable set-off in favour 
of M. B INDIAN Specie BANK, Lrp. v. NAGINDAS 
Hersivanpas “NANAYATI, 18 Bom. L. R. 689 628 


— 5. 80 591 


some — S. 80-—Hundi—No interest mentioned tn in- 
strument—Oral evidence to prove contemporaneous 
agreement to pay interest, if admissible—Evidence 

Act (I of 1872), s. 92. 

In a suit upon a hundi, in which no rato of interest 
is mentioned, the plaiatiffis entitled to interest at 
the rate of 6 per cent. per annum under section 80 of 
the Negotiable Instruments Act. No evidence is 
admissible under section 92 of the Evidence Act, to 
prove an oral contemporaneous agreement as.to the 
rate of interest. PAT BANWARI Lav v. JAGAR Natu 
Prasan, 1 P, L. J. 71 431 
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NOTICE, direct or constructive —Burden of proof 
893 

OFFICER or COURT, whether bound to give in- 
formation to parties—{Vrong information supplied, 
effect of 779 


OFFICIAL RECEIVER’S REPORT, correctness of ~ 
Presumption—Court, duty of, to hold judicial en- 
quiry—Official Receiver, joinder of, as party 875 


OPIUM ACT (I or 1878)— Possession of substance 
containing only traces of opium—lIllegal possession 
of opium, conviction for, whether legal. z 
Possession of a black substance containing only 

traces of-opium and hardly more than one per cent 

of it and which is unfit to be used as opium, is not 
an offence for which the person possessing it is 
liable to conviction under the Opium Act as for illegal 
possession of opium. © MOHAMMAD Kazi v, EMPEROR, 


20 C. W. N. 1206; 17 Cr. L. J. 412 972 
——— 8,9 811 
——— S. 9 (c) (f) 816 
—— s. 15 811 


OUDHA RENT ACT (XXII or 1886), S. 108 (15) 799 

S. 133—-Rent suit—Third person, when can 
be made party—Intervener, whether can appeal— 
Title toreceive rent, who can determine— Inyuiryabout 
receipt of rent, 

.Where ina suit for rent the defendayt , pleads 
that payment has been made to a third person 
under compulsion, such person cannot be joined as a 
defendant under section 188, Oudh, Rent Act. 

Anintervener under section 138, Oudh Rent Act, 
cannot appeal when the judgment-debtor himself 
does not appeal. 

The question of title to receive rent cannot 
be determined between the plaintiff and an jnter- 
vener in a Rent Court but in a subsequent suit in a 
Civil Court. 

The inquiry under section 138 of the Owdh Rert 
Act relates to the period prior to that for which rens 
is claimed by the plaintiff. © CHANDRAWATI Kun. 








WARU. BHAGWANTA, 19 O, C. 32 444 
— S. 126 (2) 760 
OUSTER. See Co-suARER. š 


PARDANASHIN LADY. See FrAUD. 


—Deed of gift—Presumption of wndue influence 
— Burden of proving bona fides—Possession not Qe- 
livered—Declaratory suit, whether maintainable—~ 
Specific Relief Act (I of 1877), 8. 42. 

Undue influence will be presumed in the case of 
transactions with pardanashin women; that is to say” 
it will be for the party who in such circumstances 
affirms the bona fides of a transaction to substantiate 
his affirmation, 

A knowledge of letters and of figures and a capaeity 
of dealing at first hand to some extent with her tenants 
will not convert a pardanashin woman into a woman 
of the world so as to rebut the presumption of undue 
influence in the case of transactions with such a 
woman. 

Plaintiff sued fora declaration that she was the 
absolute owner of the properties in gait. The 
defendants contended that she had voluntarily 
executed a deed of gift in favour of her brother 
(their father) and got it registered and had at the 
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` PARDANASHIN LADY—concld. 


same time put the donee in possession, They 
further alleged that no deception or misrepresen- 
tation of any kind had been resorted to. The plaintiff 
admitted her signature on the deed in question, 
but pleaded that as she had completely trusted 49H., 
the alleged donee, she had signed whatever was put 
before her without knowing its contents and with- 
out asking what tke document contained and that 
A. H. had concealed from her the fact that she was 
signing a deed of gift in his favour. In his endorse- 
ment on the alleged deed of gift the Sub-Registrar 
made no note to the effect that its contents were 
explained to her and in his evidence also declined 
to swear that anything in ths nature of an explana- 
tion was attempted, while the other witnesses 
produced by the defendants were discrepant among 
themselves as to the manner in which this warning 
had been conveyed to her. It appeared further that 
moneys from the estate had been paid in just in the 
same manner before as after the date of the deed 
of gift; while all the entries in the books of account 
showed the money expended, both in payment of 
revenue and otherwise, as the money of the plaint- 
iff. The evidence also showed that collections had 
continued to be made on behalf of the lady after as 
before the deed of gift: - 

Held, (1) that although the plaintiff did execute 
the deed, eshe did not appreciate the full signi- 
ficance thereof, or that it was to operate as a 
complete devolution in presenti of all her property; 

(2) that possession did not pass from her to A. H., 
the alleged donee, as a result of the execution of 
this deed and that since she took immediate steps 
to place her position beyond doubt as soon as she 
discovered the full result of her action, her suit 
having been brought within the period of limitation 
from that time was not time-barred; 


(3) that as possession had not passed, the plaint- 
iff’s claim for a declaration was not barred by section 
42 of the Specific Relief Act. O Nisar HUSAIN v. 
ASHRAF-UN-NISSA 395 


PARTITION. See Buppuist Law, BURMESE; HINDU 
Law; SPECIFIC RELIEF Act, s. 42. 


—Joint family property—Suit for partial parti- 
tion, if maintainable. 
A suit does not lie for partition of a portion of a joint 
family property. P RANKU v., Hoxmi, 156 P. W. R. 
1916 545 





—— — Partial pa: tition, when allowed—Joint family 
property—Share of one co-parcener sold in execution 
—FPurchaser suing for co-parcener’s share in item of 
property in possession of defendant—Suit, whether 
maintuinabdle, 

Fresh exceptions to the rule against partial par- 
tition should be made very sparingly and only on 
grounds of manifest convenience. 


The predecessor-in-interest of the plaintiff pur- 
chased at a Oourt-auction the share of one of four 
co-parceners sold in execution of a decree obtainod 
by the assignee of the mortgagee of the co- 
parconerjs share. The plaintiff brought a suit 
for partition against the surviving members 
of the joint family and was allotted the 
suit properties by the decree, In execution pro- 
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PARTITION —concld.] 8 P 


ceedings he was resisted by tho defendant, who 
claime@ under a decree obtained by his predecessoy- 
in-interest against the surviving members .of the 
joint family, according to which possession of the 
suit properties was delivered to him. Plaintiff’s 
application for delivery of poss$ssion having there- 
upon been dismissed, hé instituted the present suit 
to recover one-fourth share of the co-parcener gnder 
whom he claiméd in the items of joint’ family pro- 
pertiesin the possession of the defendant.e It 


. appeared that in his previous suit he hadnet made 


the defendant a party: A z ie 


Held, that the suit was in effect one for partial 
partition and as such was not maintainable, as the 
rights of the plaintiff himself-in the share to 
which he was entitled and thesrights of the other 
parties interested could best be established once 
for all in a suit for general partition. M SUNDARESA 
AIYAR v. KrisHNAMOORTHY AryarR, 31 M. Lied. 817; 
(1916) 2 M. W. N. 156; 4 L.:W. 288 677 


—— — Partition of limited interest—Lessee for years 
of underground mines and minerals, whether can 
claim partilion—Partition Act (IV of 1893), s. 2. 

As under English law so in India a” person 
holding a limited interest as a lessee for years may 
maintain a claim for partition. The right is not 
restricted alone to persons having a permanent title. 

A lessee, therefore, for 999 years of the under- 
ground mines and minerals can claim a partition 
against his lessor’s co-sharers, especially when 
persons entitled to the reversion do not object to it. 

A partition should not be refused on the ground 
of its impossibility. If difficulties are actually met 
with in execution, the Court may order a sale under 
section 2 of the Partition Act. PAT LALIT KISHORE 
MITRA v. GIRDHARI SINGH, 20 C. W. N. 13@8; 1 P. L. 
J. 441 851 


` ———— SU IT— Preliminary decree, failure to apponl 
73 


against, consequences of 
PARTITION ACT (IV or 1893), S, 2 8á1 
PARTNERSHIP. See DOCUMENT. . 


— — Contribution, , suit for, by one partner, against 
another, parties to—Accounts, rendition of, whether 
can be asked in defence when claim barred. ' 
In a suit for contribution brought by one or more 

members of a partnership which has come,to an end, 

if there has been no adjustment, it is necessary to 
implead all the partners. P Kata MAL w. NOHARA 

Mat, 113 P. W. R. 1916 910 


—— — One partner contributing more capital than his 
share, rights of—Interest. ie 
As a general rule, interest between partners is not 

allowed, unless there is an express stipulation, or a 
particular course of dealing between the parties as 
shown by the partnership books on a trade custom 
to the contrary; but this genoral rule is subject to 
an important qualification, namely, that subject to 
any agreement between the partners, interest is 
payable on money paid or advanced by one partner 
for partnership purposes beyond the amount of 
capital which he had agreed to subscribo. C Govinpa 
CHANDRA Basak v. HARIDAS Basa, 23 C. L, J. 148; 
20 O. W. N. 634 48 


` 
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PARTNÊRSHIP—concld. i 
s 
— Promissory note, execution of, for partnership 
debt—Liability of partner not party to note —Pay- 
ment of consideration simultaneous with execution 
of note—Action on debt, whether lies. 

Where there exists an antecedent debt and a 
promissory note is executed for such a debt, a suit 
on the promissory note failing, an action on the 
debt would lie, as Also in the caseywhere the advance 

-money and the execution of the note are 
simultaneous, though in the latter case. it may be 
open to” the parties to show that the debt should 
become merged in.the negotiable instrument exccut- 
ed for it, ` 

“A partner is“ always liable forthe partnership 
debt unless there is a restriction, express or 
implied, on the-liability to be incurred by ong partner 
ona bill qr promissory note which may be executed 
by another partner for partnership purposes. WI 
SHANMUGANATHA OBETTIAR v, SRINIVASA  AIYAR, 
(1946) 2 M. W. N. 14; 31 M, LJ. 188; 4 L. W. 27; 20 
M, L. T. 172 219 


PATNA HIGH COURT, power of Single Judge of, 
to, entertajn application in revision 15 


PENAL CODE (ACT XLV or 1860), S. 71 978 


~- — Ss. 107, 120B—Criminal Law Amendment 
Act (VILE of 1913), 8. 83-—Abetment by conspiracy— 
Option of prosecution to proceed under s. 107, or 
. & 120B—"Where no express provision has been 
made for the punishment of such a conspiracy,” mean- 
ing of. 
Where an offence is committed in conspiracy, it is 





optional for the prosecution to proceed either under ` 


section 107, Penal Code, for abetment of the 
offencas by conspiracy, or under section 120B of the 
said Code as amended by the Criminal Law Amend- 
ment Act, 1918, for the conspiracy as a substantivo 
‘offence. 

The words “where no express provision has been 
made in this Code for the punishment of such 
a conspiracy” in section 120B, do not mean 
that when there is proof of an abetment of an 
offence, the charge should ba for such an abetment, 
They only include cases where there is express pro- 
vision for'the punishment of the particular conspiracy 
alleged and the only such case in the Penal Code 
is that under section 821A. S UDHASING TAHITSING 








v., BMPEROR, 10 S. L. R. 69; 17 Or. L. J. 868 670 
~~ §, 109 999 
: 5. 120B- 670 





2a Ss. 120B, 109— Abetment by conspiracy —Lvi- 
dence Act (I of 1872), s. 10—Appeals, criminal, in 
‘connected cases ~Cross-references to evidence ant 
judgments in cases by Appellate Court—Irregu- 
larity. 

It is irregular for a Judge, while dealing with con- 
nected criminal appeals, to make cross-references to 
the evidence and judgments in the several cases. 

A conviction under section 129B, Indian Penal 
Code, cannot stand ifthe offence was committed 
before that section came into force but the accused 
can be convicted of abetment under section 109, 
Indian Penal Code, as abetment includes abetment 
by conspiracy. 


1 


GENERAL INDEX, . 


. 20 C. W. N. 292; 17 Cr. L. J. 439 
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The accused, a loading officer of a Railway Com- 
pany, fraudulently endorsed shorter weights on the 


. bask of consignment notes, whereby the Railway 


Company were defrauded andthe consignees were 
bonefited. It was proved thit the firm of the 
consignees was in negotiation with tho accused about 
something and that the firm had, through its 
dealings with some loading officer of the Railway 
Company, been able tc defraud the company of 
considerable sums and the name of the accused signed 
by himself appeared in one of the note books of 
the firm and thore was positive ovidence that it 
was the duty of the accused to make out the weights 
on the consignment notes: 

Held, that under section 10 of the Evidence Act 
the note books and jama kharach of the firm could be 
used as evidence of abebment by conspiracy against 
the acoused. C SUPERINTENDENT AND REMEMBRAN- 
cer of LEGAL AFFAIRS, BENGAL tv. Mon Mousan Rov, 
999 


-——= — S, 120B, 195, 511— False evidence, attempt to 
fabricate, charge of, when sufficient—Photographing 
under-trial prisoners against Police rules—Intention 
— Offence—Conspiracy. 

A conspiracy consists not merely in the intention 
of two or more, but in the agreement of two or more, 
to do an unlawful act, or to do a lawful act by unlaw- 
ful means. So long as such a design rests ih intention 
only it is not indictable When two or more agree to 
carry it into effect, the very plotisan act in itself, 
and the act of each of the parties, promise against 
promise, actus contra actum, becomes capable of being 
enforced if lawful, punishable if for a criminal object 
or for the use of criminal means. A conspiracy is 
generally a “matter of inference deduced from 
certain criminal acts of the parties accused, done in 
pursuance of an apparent criminal purpose in common 


. between them.” 


Three Police Officers joined in taking a couple 
of photographs, one takingthe photographs, the second 
arranging the camera and the third arranging the 
prisoners. They. were charged with conspiracy to 
bring about the conviction of the prisoners for 
dacoity: 

Held, that it was not a case wher8 several men 
were proved to have taken ayveral steps tending to 
one obvious purpose and through a continued portion 
of time, taking steps that led to an end. 

There cannot be a conspiracy of one. When two 
people are indicted for conspiracy and are tried 
together, either both must be convicted or both must 
be acquitted. In a prosecution for conspiracy itis 
very necessary to prove that thero were two or more 
persons agreeing for the purpose of the conspiracy. 

Where a Police Officer took photographs of under 
trial prisoners contrary tothe Police Department rules: 

Held, that in the absence of evidence it could not 
be said that his intention was necessarily to use the 
photographs forthe purpose of fabricating false: 
evidence. 

A mere surmise and thought of probability on the 
part of a Judge as to the object of a certain act is 
not enough to justify a conviction for attempt to 
commit an offence A GULAB SINGH v*EMPEROR, l4 
A. L. J. 688; 17 Cr. L. J. 431 99l 

- 6. 1214 670 
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Sentence, reduction of. | wer ke ta y 
The accused convicted in a very serious riot case ate 
not entitled-to reduction of their sentences in revi; 
-sion on the ground that men on their side sustained 
` a certain: number of, injuries. A Noor MOHAMMAD 
v. EMPEROR, 17 Cr. L. J, 300 < i 172 


acme S, 148— Lawfully in possession,” significance 
< of—Going armeéd with sticks to recover’ possession 
from trespasser, whether amounts to rioting. 
“A person who has been found to have reaped the 
crops and to have been in possession of the property 
must be deemed to be lawfully in possession, and any- 
body who-disturbs his possession mist be taken to be 
a trespasser. , 3 g : 
Where, thérefore, the accusedshad ‘sown the crops 
and harvested them and the complainant’s_ party 
having after the harvest entered upon thè land and 
ploughed itthe accused party went to the field armed 
with sticks; | : i 4 
- Held, that the conduct of the accused party in going 
to the field with a number of people armed with 
sticks did not constitute them members of an unlaw- 
fal assembly, and they were not guilty of an offence 
under section 146, Indian Penal Gode. M SAMBA 
Pistan lif re 4 L. W. 125; (1916) 2 M. W. N. 218; 17 





Cr..L, J. 391 . Í 823 
= S. 149. - 978 
z S, 152 519 





S. 198--Conviction for perjury, legality of, 
where Magistrate not empowered to administer oath. 
There is nothing in the Indian Railways Act, 
.gmpowering a Magistrate to make an inquiry. as to 
the true heirs of a deceased Railway servant. ` A 

A. persên giving false evidence on oath in such 
“proceedings, cannot be legally convicted for an 
offence of perjury under section 193, Indian Penal 
.Code, as the Magistrate has no authority to 
‘administer an-oath. S ALLANWARAYO V. EMPEROR, 





“10 S. L. R. 64; 17 Cn. D. J. 868 672 
>- 8.195 ; . 991 
= 8.196 ©: 4 820 





Ss. 224, 223—Escape from eustody—Obstruct- 
| “ing apprehension— Opium Act (I of 1878), es. 9, 15 
—<arrest by Excise Officer,-of a person selling a 
- “black substance alleging it to be opium, if legal. 
: «An Excise Officer acting under section 15 of the 
‘Opium Act has lawful authority to arrest a person 
who sells a black substance (notopium), alleging it 
‘to be opium, though its possession is not an offence 
under sestion 9 of the Act, Consequently the escape 
of such a person as well as his rescue from the 
custody of the Excise Officers are offences under sections 
224-and 225, Indian Penal Code, respectively. C 
MOHAMMAD Kazı v. EMPEROR, 20 0. W. N. 1294: 17 
Cr, L. J. 379 811 
——— S. 225 811 
S. 225B—Resistance to lawful authority— 
Offence—Warrant—Arresting officer, duty: of —Pro- 
cedure. : i 


4 - 


Ss. 147, 325, 323-- Riot, serious—Revision— | 


‘produce the warrant before the person sought to 
be arrested and make an attempt to arrest him and 
if he isin fact resisted, then thé person"sought to'be 
‘arrested woùld be -guilty of an off8nce -under'section 
225B of the Indian Penal “Code, inasmuicli as to-con- 
stitute an offeuce under the ‘sectign something more 
‘than evasion of sirest or ‘a mere assertion by the 
person sought to be arrested that hé-would not like 
to be arrested or that a fight would’bé the-yestilt of 
‘such arrest, is required. - ° aor Se ct 
--- Ima serious-case like this if the- facts smentiened 
are true, a charge should be framed against the 
accused and the -accused should be ‘tried in the 
ordinary way and not. summarily, A’ A1az Husain 
v, EMPEROR, 14 A. L. J. 781; 17 Crh. J. 413; 88 Ab 
506 ee ao A 973 


— S. 289—Ingredients of , offence — Neglegent 
management of animal— Allowing vicious: panimgl at 

. ,large— Grievous hurt — Knowledge of results—Pre- 
sumption. | 

The essentials. of an offenée under ‘séctién-289, 
“Indian Penal Code, are that there should be propable 
danger to human life or limb or danger of grievous 
‘hort from the negligencé’ shown in the.custody: of 
the animal. aos a A: 

Ifa person allows an animal in his custody to be 
at large in spite of its previous vicious character, the 
presumption is that he does so with knowledge that 
there is probable danger to human life or limb. B 
SHIVBHARAN AYODHYAPRASAD V. EMPEROR, 18 Bow. L. 
R. 682; 17 Cr. L. J. 853 815 


S. 296, 

Civil Court. ` , 

A declaratory decree of a Civil Court sho@ld not 
be treated as authorizing an act whichis per se a 
criminal offence, butin a dispute between two rival 
religionista where one of them is charged’ with an 


Lary 





effect on, of declaratory decrees of 


- offence under section 296, Indian Penal Code, a 


decree declaring the rights of either party is one 
of several circumstances which might be considered 
in deciding the guilt or innocence of the accused: 
M. Masowep HANIF BAHIB v. ANAGAPPA ee 

6 


= Ss. 800, Excmp. (2), 8304—Private defence— 

Absence of warning, effect of—Sentence, 

The right of private defence arises wheh a man 
is seen with a stick trailing in his hand and for the 
purpose of committing theft. But when the person 
exercising the right is with a companion who is 
armed, it is the duty of the former fo warn the 
person to drop the stick and to surrender, and the 
failure to do so -brings the case under‘the 2nd 
exception to section 300, Indian Penal Code. Firing 
the first shot in the air is not sufficient warning for this 
purpose. A long term of imprisonment is not called 
for in in such cases, i ; 

The second part of section 204, Indian Penal Code, 
refers only to cases in which thb offender has no-in- 
tention of injuring any one in particular. 





" Obiter dictum:—Leniency may well be shown 
where the acensed has acted in good faith, for the 
protection of his person or property,’ and has erred- 


. 


V:1-XXXV] v. 
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NG 2 4 
only in the degree of force or violence used or in 


acting too hastily, LB Nea Tun v. EMPEROR, 
e ER- L. J. 835 7 51 


— §, 8302—Murder—Motive, proof of, if neces- 
sary; in wpholding conviction. 

Where two acqused T and G were convicted of 
murder and sentenced tp death by the Sessions 
Judge and the motive df one of them, T, for the 
murder was satisfactorily proved, while as against 
the other accused, G, there whs no satisfactory 
Svidence of any such motive, the High Court upheld 
the cofiviction, and confirmed the sentence, holding that 





+» although jf ibhad to rely to any great extent upon 


' 


motive betng proved to its satisfaction, its conclusion 
might have been different in the case of the accused 
G, still as it was satisfied upon the evidence that the 
Sessions Judge was right in his conclusion that @ 
was actually present with Tat the time the murder 
was comrhitted it was not necessary for the High 
Coyrt to come to any definite conclusion as to 
what’ the motive was on tle part of G. C Torap 





Aibu, EMPEROR, 17 Cr. L J. 386 818 
z— 8. 304 511 
—— 8. 328 172 
Kam 8. 826 172, 978 
ii S. 380 998 
— 5. 378—Theft—Defence — Legal right—Dis- 





' honest action. 

It is not a sufficient defence toa charge of theft 
for the accused merely to assert that he thought 
that hé was acting within his legalrights But if 
a Court finds that a person charged with theft was 


~- bona fide acting on what he supposed to be his legal 


rights, and was not acting dishonestly, the Court 
should not convict him. A Buagwat Saran MISIR 


v, Expfror, 14 A, L. J, 899; 17 Cr, L. 5.295 167 
——-— S. 379 966 
i S. 380 984 


~ — S. 384—Fxtortion— Charge, accurate state- 
. ment of, necessity of—Criminal Procedure Code (Act 
* 7 of 1898), sə. 22 , 222, 223. 

Where an offence charged involves consequences 
which may be stated in a ‘general form, such as may 
arise in a case of arson where a man may by one 
act of arson set fire and destroy several stacks of 
several persons, no particular is required, the 
nature of the offence being sufficiently stated by the 
date, time and place of the setting of fire; but 
axtortion or obtaining money from persons by un- 
lawful means involves. stating with some approach to 
accuracy the approximate ‘amounts alleged to have 
been obtained from eacli person and the nature of the 
extortion used against each person. It is not suffi- 
cient to’ say that at the close; of the evidence the 
accused knows what is alleged against him, Such an 
irregularity is fatal to the trial. A RAN CHANDAR 
BAHAI v, Emperor, 17 OR, L. J. 411 971 


~—— — §. 401—Aæociating with gang of thieves, what 
constitutes, 
‘In order to sustain a conviction on à charge under 
bection 401; Indian Penal Ccde, it must be proved 
(1) that, ‘there existed a gang of persons, 


GENERAL. INDEX, 
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(2) that those persons were associated for the 
purpose of committing theft or robbery, 

(8) that theft or robbery was to be committed 
habitually, and 

(4) that the accased was a member of such gang. 
e The rule that once itis established that a gang 
was formed for the purpose of habitually committing 
theft, all persons who thereafter join the gang iu 
one or more cases of theft come under the purview of 


section 401, does not mean that any person who 


joins the members ‘of such a gang in committing 
theft becomes ipso facto a member of that gate’, 
It should be taken to mean that any person who, 
knowing of the existence of such a gang joins that 
gang for the purpose of committing í even one theft, 
is guilty under section 401, but an accused person 
may take part in a theft with one or more members 
of a gang without himself becoming a member of that 
gang. 

An association with the members ofa gangof thieves 
at fairs, weddings and liquor shops cannot be presumed 
against the accused as for the purpose of committing 
theft or robbery, nor should any inference unfavour- 
able to the accused be drawn from such association. 
-P . Wasawa SINGH v, Emperor, 110 P. L. R. 1916; 47 
P. W. R. 1916 Or; 17 Cr. L. J. 443 1003 
-- 8. 411— Receiving stolen properti y—Essentials 
of offence. 

The offence of ‘ 





‘receiving stolen property” under 


-section 411, Indian Penal Code, is coftstituted only 
on proof of the accused’s knowledge or belief that 


the property was stolen and of his having received 
the goods in that state of mind. Ibis not enough 
to prove that the accused must have suspected that 
the property was stolen. M è EMPEROR v. BANKARA 
NARAYANA Cuert, 4 L. W. 53; 17 Cr. L. J.312 488 


— 5. 424— Landlord and tenant—Dishonest re- 
moval of crops sown on batai system— Conviction — 
Bengal Tenancy Act (FIII B. C. of 1885), s. 71 (4). 
The object of section 71, sub-section (4), of the 

Bengal Tenancy Act, is to provide the Courts with a 

definite rule as to the value of crops which have been 

wrongly removed bya tenant. If the tenant acts 
dishonestly in .removing them, he is also liable to he 

convicted under section 424, Indian Penal Code. . 

PAT KULDIP PANDEY v. RAMNATH SINGH, IP. L.J. 

358; 17 Or. L. J. 315 491 


— S. 436—Arson—Previous fires in the locality, 
evidence of —Conviction on evidence partly inadiis- 
sible. 

Where the Sessions Judge convicted the accused of 
arson and in summing up his conclusion observed: “On 
these facts I believe the evidence of the Sub-Registrar 
(that is the complainant) and his servant Asda, 
supported as it is by the previous chainof events” and 
the previous chain of evonts consisted of fires which 
had occurred in the village with which, however, the 








accused was not shown to have been connected in any 


shape or form: 

Held, that it would not be safe to allow the con- 
viction to stand, as the Judge had laid a very con- 
siderable stress upon the previous chain of events, 
which was not admissible in evidence, and it was 
doubtful whether he would have come to the conclu- 
sion at which he arrived but for the chain of events 
to which he referred. 


@ 
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The High Court, doubting the evidence of identifica- 
tion, set aside the conviction and sentence and 
directed the accused to be set at liberty without 
ordering a re-trial. © Topan MIR v, EMPEROR, £0 
C. W. N. 1267; 17 Or. L. J. 421 $81 


e 

—— — Ss. 441, 447-—Oriminal trespass—Possession, 

physical and juridical, distinction between—Notice of 

ejectinent, failure to obey, consequences of —Trustee, 
possession of. . 


The possession contemplated under section 441, 


Indian Penal Code, is actual physical possession and 
not merely a power of control such as a trust scheme 
vests in a trustee. Where property is held in 
actual physical possession by one person and in 
jaridical possession by another, it is the person in 
actual physical possession whose feelings have to be 
considered under section 441, Indian Penal Code. 
Failure to obey a notice of ejectment does not of 
itself’constitute criminal trespass. LB Tox GYI v. 
FMPEROR, 17 Or. L. J. 378 810 


— S, 447 


5. 447—Trespass, when offence, 

If a person enters on land in the possession of 
another in the exercise of a bona fide claim of right 
without intention to intimidate, insult or annoy the 
person in possession or to ‘commit an offence, then, 
although he may have no right to the land, he can- 
nob be dowvicted of criminal pte ape C Axsuoy 
SINGH v. RamuswaR Baconi, 20 C, W. N. 1071; 17 Cx. 
L. J, 339 515 


— — Ss. 451, 457—Lurking house-trespass, essen- 
tial element of—-House trespass by night. 

In order to constitute lurking hovse-trespass the 
offender must take some active means to conceal his 
presence from some one who has a right to exclude 
him. 

The mere fact that a house-trespass was committed 
by night does not make the offence one of lurking 
house-trespass. 

Where, therefore, the accused had entered the 
courtyard of a kaveli through the deorhi but the deorhi 
itself had no door attached to it, and was caught 
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- red-handed in the act of stealing cattle: 


Held, that hg was guilty of the offence of house 
trespass. P BUDHA v, EMPEROR, 21 P. R. 1916 Or; 
123 P. L. R, 1916; 44 P. W. R. 1916 Cr; 17 CR. L. J. 
804 176 


—— — S, 456—Lurking house-trespass —Intention— 
Offence—Illicit intercourse with widow, if offence. 
Where the accused entered the complainant’s 

hguse with a view to carry onan intrigue with his 

widowed sister who was of age, and was discovered: 
Held, that his entering the house could not be 

said to have caused such annoyance or insult as is 

contemplated by section 456 of the Indian Penal 

Code and that the accused committed no offence, 

inasmuch as to have criminal intimacy with a widow 

of age is no offence. A GAYA BHAR v. EMPEROR, 14 

L. J. 719; 17 Cx. L. J. 419; 88 A. 517 979 


—~—— Ss, 466, 457, 880—Charge under ss. 457, 3&0 
— Conviction under s, 456— Criminal Procedure Code 
(Act V of 1898), s. 238—Intention, whether should 
be specified in charge under 3. 456, Penal Corde, 


e 

An inflexible rulẹ of universal application cau- 
not be laid down tbat under no circumstances can 
a conviction be made under section 456, Penal » 
Code, when the accused has been charged with 
the commission of an offence under section 457, 
Penal Code. 

Where the specific intent, namely, an intent to 
commit theft, imputed to “the accused to sustain a, 
conviction under section 457, Penal Code, las 
not been established, the accused may be convicted 
of an offence under section 456, Penal Code? 
in conformity with section 238, Criminel* Pro- 
cedure Code, if he ‘is not prejudiced atethe trial by 
such conviction for the minor offence. 

To sustain a conviction under agction 456 it is 
not necessary to specify the-criminal intention, in 
the charge; itis sufficient if a guilty intention, such 
as is contemplated by section 441, is proved either 
from direct evidence or from conduet dnd other 
circumstances. 

An accused was found at midnight í in the house 
of the complainant, a respectable widow, while “she 
was asleep on the same bed with her mother. He 
was caught but ran away leaving his wearingecloth 
behind. He was charged with and tried of offences 
under sections 457 and 380, the case for the pro- 
secution being that the entry in the house was made 
with intent to commit theft of the complainant's 
ornaments. The explanation of the accused was 
that he had for along time carried on an intrigue 
with the complainant and had on the night of the 
incident entered the house at her invitation. The 
trying Magistrate found that the accused had 
entered the house that night, not to commit theft 
as the prosecution alleged, nor to carry on an 
intrigueat the complainant’s invitation as the accused 
asserted, but really with a view to make immoral 
proposals to her: à . 

Held, that the accused could be convicted under 
section 456, Penal Code. C Karat Prasap GURU 
v. Emperor, 20 C. W. N. 1075; 17 CR. L. J. 424 984 


— — S. 457 176, 984 


-——-— Ss. 482, 486 —Merchandise Marks Act (IV ofe 
1889), 8. 15—Using false trade mark — Limitation for 
criminal prosecution—“ Pust offence’, meaning of. 
The recourse to Criminal Courts under sections 

482 and 486, Indian Penal Code, for use of false 
trade marks has been provided as a speedy remedy 
to traders who are diligent, and any prosecution 
not filed within three years from the date of the first 
offence will be barred by section 15 of the Mor- 
chandise Marks Act. : 

The expression “first offence” in seotion 15 of 
the Merchandise Marks Act, must be construed as 
the first offence of the series of similar offences 
rogarding the same trade mark S JAGAN Naru v. 





EMPEROR, 10 S. L. B, 45; 17 Cr. L. J. 867 671 
— §. 486 671 
——-— Ss 498, 499 657 





— 5. 499, Excsps. (8), (99—Defamation ~ Com- 
plaint to Police Constable—Privilege—Burden of 
proof—LEvidence Act (I of 1872), s. 105. 

A complaint to a Police Constable is not privileged. 

The rule of law that parties before the Court, 


Vol. XXXV] V : 


PENAL CODE-—coneld, l 
e 


Counsel and witnesses are absobutely privileged, can- 
not be extended to the case of complaints | toa Police 


e Constable, 


“involve correlative obligations, 


An accused person, who in a charge of defamation 
pleads privilege under exceptior, 8 of section 499, Indian 
Penal Code, has to establish affirmatively two 
ingredients which alone “will bring him within that 
‘exeeption, viz. (1) the preferring of a complaint in 
good faith and (2) preferring it t8 a person who has 
euthority over the persun complained against. This 
is whabesecbion 105 of the Evidence Act lays down. 


M KAKUMARA ANJANEYALU, In re, 17 OR. L, J. BEL 
e-——— §, B11 © 497,991 


PLAINT. See PpEADINGS. 


, amentiment of—Executors, suit against, as 
suchand personally—Cuuse title, omission to desig- 
mate as executors in—~Defect, whether fatal—Elec- 
tion, order for, between reliefs claimed—Civil Pro- 
cedure Code (Act V of 1908), O. IT, r. 6 792 


PLEADER AND CLIENT—Admission by Pleader on 
client's behulf, how far binding. 

Where thé plaintiffs at first contested the validity 
as well as the factam of a certain Will but ata 
subsequent stage of the suit their Pleader admitted 
the factum of the Will on their behalf: 


Held, that the plaintiffs were bound by the state- 
ment made by their duly appointed Pleader. P 
Inpar Sincu v. Kars SINGH, 86 P. L. R. 1916; 164 
P. W. R. 1916 870 


Pleader, authority of—Parties, obligations of— 
Execution proceedings, initiation of, within time, effect 
of. 

Partigs are bound by what Counsel do in the 
exércise of their discretion acting within the scope 
of their authority. 

Per Walsh, J—The Bar have privileges of 
audience, and a good deal more than audience, which 
and matters like 
admissions, consents, withdrawals by Counsel in 
the conduct of their cases made in open Court are, 
unlegs they have been induced or misled by some 
circumstance to make a statement under a mistake, 
final and binding upon the parties. A Birg Buuxan 








< Lan v, MAHADRO PERSHAD 205 


PLEADER, enrolment of—Woman, right of, to ad- 
mission as Pleader | 925 


PLEADINGS. Sec Civis Procepure Cone, O. VI, 


E , 





—Plaint, amendment of, in second appeal, if 

allowable-—Suit, nature of, change of. 

The High Court in second appeal refused to allow 
a plaintiff to amend his plaint and to litigate the 
suitas a suit for rectification of a decree founded 
on a mistake, where the original suit which was to 
set aside the decree, us based on fraud was dis- 
missed by the first Appollate Court on the ground that 
no fraud was committed by the defendant but that 
errors in the decree were due to mistakes of both 
parties. C SHYAMA SUNDARI GHOSE v. ASWINI KUMAR 
CHAKRAVARTI 91 


GENERAL INDEX.. 
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POLICE AOT (V or 1861), S. 28—Police officers, 

power of, whether restricted to prevention of cog- 

nizable offences—Stopping pwe held without license, 

whether illegal. 

The preventive action of the Police is not, 
restricted to the prevention of cognizable offences 
under section 149, Criminal Procedure Code. The 


Driminal Procedure Code and the Police Act together 


define the extent of their preventive powers. 


Section 23 of the Police Act gives wide powers to 
Police Officers for preventing® offences or breaches 
of the law generally, and it is not outside their 
power to stop a pwe which is held. without a licestse. 
LB EMPEROR v. Nea Kana, 8 L, B. R. 329; 17 Cr. 
L. J. 347 523 


= — Ss. 30, 31, 32—Licence to regulate resort of 
persons to public places, legality of ~Order, if ultra 
vires—Licences, nature of. 

The Police have no authority to regulate by licence 
the resort of any persons or class of} persons to any 
public place or thoroughfare, nor does section 31 of 
the Police Act, which assigns the duty of “keeping 
order” at places of public resort and of “preventing 
obstructions” on certain occasions in such places to 
the Police, authorize them to give any general order. 

The accused was convigted under section 32 of the 
Police Act of having contravened the order of the 
Superintendent of ‘Police, Benares, that no one 
plying the trade ofa jatrawal is to be allowed to 
frequent the Moghal Sarai Railway Statiop, and the 
thoroughfares and other public places in Moghal 
Sarai, without having first obtained a pass or licence 
from the Superintendent of Police or District 
Magistrate: 

Held, setting aside the conviction, that the order 
of the: Superintendent was wltra vires, inasmuch 
as the only licences which could be lawfully issued 
by him were in connection with the conduct of 
assemblies and processions and ‘the use of musio on 
the occasion of festivals and ceremonies under 
section 30 of the Police Act. A KRISHNA Lat v. 
Emperor, 14 A. L. J. 1072; 17 Cr, L J. 443 1008 
Ss. 31, 32 1008 


POSSESSION, long, of lands after Permanent Settle- 
ment, whether raises presumption that they were 
possessed atthe time ofthe Permanent Settle- 
ment . 885 

———, physical and juridical, distinction bet- 
ween 810 


PRACTICE—Party in dejauli--Cowrt, duty of—Dis- 
cretion. 

When a party is in default, either through failure 
of the Court officials to serve notice or from some 
neglect to pay the necessary process-fees, the ques- 
tion whether he should be denied a hearing or 
should be allowed an adjournment, is a question 
which must be judicially determined upon proper 
materials i.e., upon evidence and for reasons to be given 
by the Judge who decides to deny him a hearing, so 
that such reasous may be reviewed, if necessary, by 
a higher tribunal, inasmuch as it amounts in substance 
to a final order and is in fact a judicial act requiring 
as much care, circumspection and judicial discretion 
as any other judicial act. 





The practice of lower Courts commentéd upon. A 
SARJU PARSITAD v, UMANPATOIR 4064 
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PRACTICH—conald, > _ 


Sn —Prosecutiontevidence weak and biased—Bene- 

fit of doubt—Revision. 

Where in a case of theft of grass, the Magistrate 
*found that the evidence for the prosecution was weak. 
and biased and that it was possible that the accused 
did get permission from the joint proprietors toe 
cut the’grass: | 

Held, ‘that under the- circumstances the accused 
could not bé convicted of theft.” P` Raw Jas v. En- 
Peron, 66 P, Li R. 1916; 27 P. W. R. 1916 Cr; 17 Cx. 
te 4. 303 175 


Sentence ~ Offence under different sections— 
= Penal Code (Act XLV of 1860), ss. 71, 147, 149, 325. 

- Where there are different definitions of the same 
offence or where the same offence is provided for 
in different sections or by separate and different 
provisions in the Code, under no circumstances should 
the accused be ‘sentenced to a greater punish- 
ment than the highest penalty contained in one of 
the provisions under which he may be convicted. A 
DHARAMDEO SINGH v, “EMPEROR, 14 A. L. J. 738; 17 
CR. L. J, 415 : 978 


PRÆSUMIT UR RETRO—Pr esumption, backward — 

«Possession, leng, of lands after Permanent Settlement, 

“nohether raises presumption that they were possessed 

at thé time of the Permanent Settlement. 
|© The printiple of presumitur retro is not confined 
to'cases whpreethe ‘question is as‘to the existence of 
a taluk ab. the time of the Permanent Settlement, 
bul it applies also to cases where the question is, 
whether certain lands, possessed for a long time 
after the Permanent Settlement as part of ‘a taluk 
existing from before the “Permanent Settlement, 
appertained to the taluk at the time of the Perma. 
nent Settlement. : 

-7 From long possession of certain lands as part of a 
taluk existing from before the Permanent Settlement 
& presumption may arise that those lands were com- 
prised within the taluk at the time of the Permanent 
Settlement. - 

t- But such a presumption is one of fact and it is 
gpen to a . Court to attach such. weight to ibas it 

. likes, having regard to the facts and circumstances of 
a particular case. C. RAM KRISTO CHAKRABURTTY v. 
NARENDRA KIsMORE Rox . 885 


PRE-RMPTION, See Custom; MUHAMMADAN Law. 


Colourable transastion—Sale in gwise of gift 
. Right to preempt. p : 

By a deed which was in terms one > of gift, N 
made a gift of the land in suit to- defendant as 
some return for the services rendered to him at 
våriouş times by. the latter, who was described as 
‘a near kinsman and ayery goodfriend. The deed 
also stated that-the value of the land was Rs. 1,000. 
The plaintiff sued for pre-emption and it was found 
that defendant was not related to N nor bad 
rendered him any service: 

Heid, that the transaction was seadly one of sale 
though disguised as a gift and the plaintiff wag 
entitled to pre-empt the land in suit. P CHIRAGH 
Din v. ALLAH DIN, 70 P. R. 1916; 118 P. W. R. 19 6; 
129 P. L. R. 1916 . 303 


$m Ded. of :sale wrongly describing property 
* sold—Subsequent rectification—Limitation 278 
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PRE-EMPTION—contd. \ . £ evi 
Mortgage—Prior morigagee getting pre2mption, 
` decree against subsequent mortgagee on ground of 
subsequeyt mortgage being a sale—Suit by former 
against mortgagor personally for recovery of mort- 
x gage-money—Transfer of Property Act (IV of 1882), 

- Se 68— Mainiainability of suwit—Merger. 

“Where a prior mortgagee got a pit-emption decree. 
against the subsequent mbrigagee on the. ground 
that the subsequent mortgage was really a sale, and: 
then, after giving ecredit for thé sum, mentioned, 
in the subsequent “mortgage as having been left with 
the subsequent mortgagee for payment to the.prior 
mortgagee, sued the mortgagor personally. for, the 
balance of the money due on his mortgages:, 

Held, that the suit was not maintainable, as the 
effect; of the pre-emption decreo was to - ‘merge th8 
two rights of the mortgagor. and the "mortgagee: in 
one and.the same person, the priof mortgagee. o 
ARJUN Prasan v, DAIG SINGH, 8 0. eY, 276 e 7 845 


—-Mortgage prior to. Transfer of Pr operty Ad — 

Transfer of .Property Act (IV of 1882), s. 72, appli- 
+ cability of-—Mortgagor liable to pay Government R&ve- 
, nue—Morigagee paying the amount ~= Sale— Pr e 

emptor, if bound to pay whale amount. KM | : 

A mortgage executed prior to the pagsing. of {be 
Transfer of. Property Act, 1882, provided that” 5 
mortgagor would pay the Government revenus and if 
he failed to do so, the mortgagee should be entitled’ 
to recover the sum from the mortgagor and his ‘other 
property together with interest at the rate of one 
por cent. per mensem. The mortgagee had to pay: 
and did-pay the Government revenue and got-a sale- 
deed executed in his favour by the mortgagor of the 
equity of redemption for the original money and the 
Government revenue paid by him. Ona suit for 
pre-emption of thé property: 

, Held, that the principle of equity | contained in 
section 42 of ‘the’ Transfer of _ Property “Ack ‘existed, 
before and governed the case and thatthe vendee 
was entitled to the full amount contained in the sale- 
deed. A Bros Ray v, Rair Nakirx, 14 A. L. J: 717; 
38 A. 530 ptas 915 


-Rival pre-emptors - = Decree providing for suc- 
cession of one by other in case of failure to pay? 
decretal money into Court by certain date Payment 
to vendee out of Court. Before that date certifi ed tater 

-~ avhelher amounts to proper payment into Court. 

- An action onthe part òf the pre- -emptor and the 
vendee completed before the die date and caloulated 
to, put the Court into a position to issue an immediate. 
warrant for possession may be taken as equivalent 


to payment into, Court. 

“Two rival pre-emptors, F and A secured ‘a 
joint decree for pre-emption, the fights of F 
being preferred to those of A. The decree. provided 
that F should pay the price into Court on or 
before the ‘5th March 1915, that in default his 
claim should stand dismissed and A’s claim, 
should come in., On the 5th March P put in'a 
receipt for the whole sum and asked the Court to. 
certify the payment. The Court issued notice to the 
judgment-debtors to appear or the 25th March, 
Notice not having been served, fresh notices were 
issued for the 2th April: On the. 3Ist Maréh~ 1911 
the judgment-debtors appeared and confirmed the 
receipt and also vouched for two others. who | wore 
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PRE-EMPTION—concld. “e 


dead. On the 12th April four more appeared and 
confirmed the receipt. In “tho meantime Á'on 
the 16th March applied for execution: 

Held, that A was éntitled to a very strict compliance 
by F with the terms ofthe decree and as the pay- 


. mont by the latter to the judgment-debtors had not 


beon certified ta Gourt by the fixed date, his decree 


became amere waste “paper afterwards and A was * 


“entitled to execste his decree, P ABUT, Farren © 


Parrhre Aut, 73 P. R. 1916; 121 P. W, R. 1916; 187 P.. 


Lr R."1916+ OF 363 


š e . 

PRELIMINARY DECREE, appeal against, whether 

* affected by failure éo appeal against final decree 
subsequently passed 873 


PRESIDENCY TOWNS INSOLVENCY ACT (III oF 
1909), %—Notice to creditor of intention to sus- 
5 pend payment, what amuunts to—Inference—Act ‘of 
“bankruptcy - Transaction between, creditor and insol- 
__ Vnt after notice, effect of— Bona fides, whether neces- 
sary under s §.7-—English decisions, value of. 
Aneintimation to a creditor that a deb‘or is insol- 
vent is not gan act of insolvency. But where the 
intimation is expressed in such a manner as to lead to 
the inference that the debtor had suspended or is 
about to suspend payment, it is an act of insolyency. 
Ibis a question of inference from the terms of the 
notice in each particular case. Hi 
- Though the protection afforded to a transaction 
with an insolvent under section 57 of the Presidency 
Towns Insolvency - Act is dependent only on the 
creditors not having’ notice of the presentation of 
the insolvency petition, and not, as under the English 
Law; of any available act of bankruptcy, a creditor 
who deals with the debtor with the knowledge that 
he -had®committed such an-.act doés not act bona 
fide and is not erititled to the benefit of the section. 
Under section 67,-the question. is not narrowed 
down to a consideration of whether the transaction 
is a real transaction, and if so, whether it is protected 
by ‘the words of the section. The Court is bound to 
cpnsider whether a transaction is contrary to the 
policy of the Bankruptcy Law, although it does not 


come , within the four corpers of any particular ` 


section, |, Lo oe : 
: “When an Act of the Indian Legislature is to be 
cdhstrued which in many instances is taken word 
for word from an English Act anda branch of Law 
is to be dealt with which is essentially English Law, 
the greatest respect must be paid to the decisions 
of the English Court of Appeal, thouga they may 
not be actually binding on the Indian Courts. 


‘fhe Solicitor of F wrote to the Mercantile Bank, 
one of Ws creditors, that V was in insolvent circum- 
stances and warned the Bank.to remove certain goods 
lying in Vs godown, and the debtor gave them a 
letter of lien to secure past and future advances and 
overdrafts. The Bank, thereupon, took possession 
of the goods and put their board on the godown. The 
next day V filed his petition in insolvency: 

Held, (1 that the notice, under the circumstances, 
amounted to anact of insolvency by V}; 
~ (2) that the transaction with the Bank was not 
bona fide and the Bank was not entitléd to the 
benefit of the protection in section 57 of Act IL of 
1969; « < > 


` ` ‘ 
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PRESIDENCY TOWNS INSOLVENCY ACT— 
concld. 


(3) (obiter), that the transaction was not a fraudulent 
epreference. M MERCANTILE BANK oF INDIA, LTD., 
MADRAS t, OFFICIAL ASSIGNER OF MADRAS, 39 M. 250 
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PRESUMPTION. See Rainways Acr, s. 69. ; 

PRIMOGENITURE, rule of.° See Cuota NAGPUR 
Estrate; UUSTAN. $ 


PRINCIPAL AND AGENT—Agent acting beyond Scope 
of aitthority—Principal, liability of. : 

The plaintiff consigned certain goods at”! a 
station outside the limits of the United Provinces 
of Agra and Oudh:to ea station within the limits of 
the United Provinces and was charged at special 
famine rates, which applied only to consignments 
booked at stations within the limits of the United 
Provinces. When the goods arrived at, the 
destination the defendant company claimed the 
difference between the ordinary rates. Tho plaintiff 
sued for damages: _ = 

Held, that the- station master at the consigning 
station acted beyond the scope of his ordinary 
authority.as the defendants’-agent and, that, . there- 
fore, the defendant company was not liable for 
breach of the contract entered into by the agent. A 
Govino Ram v. G. L P. RATLWAY, 14 A. d. 601 208 

= | o — Contract by, broker without, pringj- 

pal, validity of Voa : 


PRIVY COUNCIL, appeal 
CEDURE Cops, s. 110, 


PROBATE. See Witt. 


PROBATE AND ADMINISTRATION AOT (V -or 
1881), S. 98 (1) (8)—Limitation Act, applicability 
of, to applications asking Court to do what it has no 
discretion to refuse—Huecutor or administ®ator, duty 
of, to exhibit inventory or account. 

-The Limitation Act does not apply to applications 
toa Court to do what it has no discretion to refuse, 
nor to applications for the exercise of functions 
of a ministerial character; but section 98 (1) (3) 
of the Probate and Administration Act does not 
make it obligatory on the Court to reqnire an 
executor or administrator to exhibit an inventory 
or account. Section 98 (1) itself imposes the duty 
of doing this on the executor or administrator. Lf he 
does not perform it the Court may require him to do 
so, but that is a matter for its discretion. L B Moonta 
Cassia v. MOOLLA ABDUL RAHIM, 9 BUR, L, T, 148 6 

95 








to. „See Civin Pro. 


PROCEDURE. See Musnn Provirs. 


PROMISSORY NOTE. See NEGOTIABLE INSTRU- 

7 MENTS Act, S. 9; PARTNERSHIP, 4 
—— Recital as to consideration—Proof of 
payment of different kind, whether sasi e 
4 1 
PROPERTY, acquired by gift, whether is ancestral 
j 742 
PROVINCIAL INSOLVENCY AOT (III or 1907)— 
Petition for insolvency not made bona fide, but for 
inequitable purpose—Inherent power of Court to dis- 
miss - Debt proveable in insolvency —Maintenance, 

. claim for. 

A Court has inherent power to 





dismiss a petition 
aT 
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PROVINCIAL INSOLVENCY ACT—contd. 


# for ineolvency when it is presented, not with the bona 


fide view of obtaining an adjudication, but for an 
inequitable and collateral purpose. ” 

Obiter. — A claim for maintenance ordered to a wife 
by a docree of the Court is nota debt proveavle in 
insolvency. S PAMANMAL HEMANMAL, In the matter 
of, 10 S. L. R. 28 s 541 


=+ N. 7 — Withdrawal of insolvency petition after 
adjudication, 

Under section 7 of the Provincial Insolvency Act, . 
a petition for insolvency cannot be permitted to be 
withdrawn after the making of an order of adjndica- 
tion, S Furnace SHAW & Co, In the matter of a 
petition by, 10 S. L, B. 47 539 


Ss. 16, 18, 36, 46 — Alienation by insolvent— 
Order of Court cancelling alienalion—Rights of other 
sharers in property, whether affected—High Court— 
Order of single Judge in revision under s, 46—Appeal. 
The cancellation by Court of a sale by an insolvent 

does not affect the interests of the other sharers in 

the property and a Court has no jurisdiction by its _ 
order to deal with such shares. | 
An appeal lies toa Division Bench from the order 

of a single Judge of the High Court under section 46 

of the -Provincial Insolvency Act. MI PATLANIAPPA 

Mupani # Ovvicrat. Recuiver OF TRICHINOPOLY, 4 

L. W. 51; (1916) 2 M. W. N. 123; 20 M. L. T. 334 on 

——— 8.18 


: 8. 34(8)— Purchase of insolvent’s property 
jrom bona fide purchaser thereof—Vatidity of second 
purchase with notice of insolvency, | 
A purchase of an insolvent’s property, even with 

notice of his insolvency, from a person who by 
purchase of the same in good faith under a sale 
in execution acquired a good-title to it under section 
34-(3) ofthe Provincial Insolvency Act against the 
Receiver, cannot be set aside, C MADHU BUDAN 
Pan v. PARBATI SUNDARI Dasya 643 
S, 36 610 


Ss. 36, 44 (4)—Official Recerver's report, cor- 
rectness of —Presumption—Court, duty of, to hold 
judicial efiquiry—Official Receiver, joinder -of, as 














rty. 

fection 44, clause (4), of the Provincial Insolvency 
Act only provides for a presumption in favour of 
the correctness of any statement in the Official 
Receiver’s report but does not empower the Court to 
leave the duty of judicial enquiry, as a preliminary to 
ejudicial action under section 36, to the Official 
Receiver or to act in proceedings under that section 
on evidence which it has not itself taken. 

. Insuch enquiry the Official Receiver should be 

joined as a party. WI SIMIL ROWTHER v. KuMARAPPA 

‘Crurry, (1916) 2 M. W. N. 182 875 

-—— S, 43, proceedings under, nature of —Charge 
to be clearly stated—Irregularity in proceedings, effect 
of. 

A under section 43 of the Provincial 
Insolvency Act are in the nature of criminal proceed- 
ings and it is necessary that there should be a 
charge, 4 finding and a conviction as a foundation 
for a sentence. Everything should be strictly and 
accurately pursued and if in any one of these 
‘particulars a substantial defect should appear, it 
wonld be n ground for reversing the proceedings. 
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PROVINCIAL INSOLVENCY AOT- conold, 


Where, tBerefore, no charge was framed of any e 


specific offence punishable under section 43 of the 
Provincial Insolvency Act, and the insolvent 
sentenced to threes months’ imprisonment merely on 
the deposition of the Receiver to the effect that the 


insolvent had threatened fo assault any one who . 
attempted to sell his property, which threat the’ 


insolvent, who was examined as a witness, denied te 


_ have offered: . 


Held, that the proceedings were wholly isregalar 
and liable to be seb aside. P NAWAB to TOPAN RAM, 





62 P. W. R. 1916; 110P, R 1916; 145. P.-L, 
R. 1916; 17 Cr. L, J. 318 À 494 
c S. 44 (4) SH, 875 

S. 46 aa 610 


PROVINCIAL SMALL CAUSE COURTS ACT (IX 
or 1887), S. 17 613 


S.17—Ex parte decree, setting aside “of ~ 
Deposit of decretal amount or security, necessity of. 
In order to set aside an ex parte Small Cause Vourt 

decree the applicant must, at the time ef presestinz 

his application, either deposit in Court the amount of 
the deorece or give security as provided for by section 

J7 of the Provincial Small Cause Courts Act. A JAI 

Ram v. PURNA ~ 625 


S. 17 (1), proviso, applicability of—~A pplica- 
tion for revival of suit dismissed for default. 

A plaintiff who applies for revivalof his saib, 
which has been dismissed for default by a Small 
Cause Court, has not to make the deposit or 
furnish the security as required by the proviso to 
sub-section (1) of section 17 of the Provincial 
Small Cause Courts Act, as his applicatiom is nob 
for an order to set aside a decrce passed ex parte. 
C YUSUF AKRAM v. Arran ALI KRAAN, 28 C. L. J. 147 


45 
S. 25—High Cowrt—Revision. 

Per Sadusiva Aiyar, J—The High Court should not 
interfere in revision with the finding of a Small 
Canse Court, on the mere ground that the latter 
misdirected itself as to the burden of proof in 
arriving aba finding of fact when it weighed the 
evidence on both sides, Ri RanaaswaMy BHATTAR 
vu. SESHADRI ATYENGAR, 4 D, W. ALL 204 
NO STREET. Sze PUNJAB MUNICIPAL Act, 5, 8 

13) b. : 


PUBLIC TRUST, snit relating to, maintainhbility of, 
withoné consent of Advocate-General—Right to 
worship idol—Sufficient interest—Special interest 

46 

PUNISHNENT, lenient, award `of, to confessing 

accused 962 


PUNJAB ALIENATION or LAND ACT (XIIL oF 
1900), S. 9 (3) — Reference to Deputy Commissioner 
— Civil Courts, whether can interfere afterwards— 
Jurisdiction. 











A Civil Court is functus oficio and has no farther ` 


jurisdiction in a case after it has made a reference 
to the Deputy Commissioner under section 9 (3) of 
the Punjab Alienation of Land Act, for such action as 
he might think fit, and after the Deputy Commissioner 
has taken such action, P Baxatywani v, SRARRAN 
Lan, 55 P. R. 1916; 155 P. W. R. 1916 | 532 


was | 


. 


4 . \. = . r . 
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— Ss, 9, 19, 28—Mortgage by way of conditional 
sale made before the Act—Agreement to strike out 
sale condilions—Mutation—Punjab Land Revenue 
Act. (XUL of 1887), s. 37 (b). 

“The period of °% mortgage by way of conditional 
sale made beforethe Punjab Alienationof Land Actand 
` subsisting after the Act came into force should not be 
altered, if the mortgagee agrees shat the sale condition 
eshall be excised. 


Where, therefere, the parties to a mortgage by way 
of eonditienal sale agreed that the mortgagees (who 
were nontagriculturigts) should come into possession 
and the mortgagprs should occupy the land as tenants 
subject to the payment of rent, and on this under- 
standing applied for mutation of names: 


Held, that” mutation could not be allowed as the 
position of the parties was not in accordance’ with 
thé Punjab Alienation of Land Act, which aimed at the 
exqjsion of conditions intended to operate by way of 
conditional sale when they came to notice in the usnal 
courge of business; 


(2) that ipasmuch as the parties being put to their 
election agreed that the conditions intended to 
operate by way of conditional sale should ba struck 
out, mutation should be effected under section 37 (b) 
of the Land Revenue Act. P HARJAS v, Harpirta, 
79 P. L. R. 1916 709 


Ss. 19, 28 709 





” PUNJAB COURTS ACT (III or 1914), whether re- 
67 


trospective 


S. 41—Appeal, second—Misreading of evi- : 


dence—Money paid validly to prior mortgagee in 

excess of sum mentioned in sale-deed —Legal necessity. 

Misreading of evidence is a sufficient ground for 
the Chief Coart’s interfe: ence on second appeal. 

A sum of money paid by the vendee to a prior 
mortgagee, due on the footing of the mortgage but in 
excess of the sam mentioned in ths sale-deed, is a 
payment for valid necessity and should be allowed 
against the collaterals of the vendor.’ P JOWALA 
SINGH v. LAKRA bINGH, 18 P. R, 1916; 126 P. W. R. 
19186. . 892 


S. 41 (1) (c)—Appeal, second—Error in weigh 


ing evidence, whether defect of procedure. > 


A mere alleged error in weighing evidence is no 
ground for second appeal. under section 41 (1) (e) of 
the Punjab Courts Act. P Ramsi Das v. THAKAR 
Devi, 72 P. R. 1916; 119 P. W. B. 19 6; 188 P.L R. 
1396 . CS 366 


S. 41 (3)—Grant of certificate on point of 
custom —No evidence as to custom—Certificate, grant 
of, effect of. ` 
Where a lower Appellate Court is of 

opinion that, far from there being any conflicting 
or uncertain evidence to warrant a substantial doubt 
as to the existence of an alleged custom, there is no 
evidence worth the name in support thereof, no certi- 
ficate under section 41 (3} of the Punjab Courts Act 
ought to be given and, if given, the Chief Court will 
decline to act upon such a certificate as under the 
law it ought not to be granted. P BANI SINGH v. 
Sumit Singa, 82 P. R. 1916; 129 P. W. R. 1916 884 
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PUNJAB COURT or WARDS ACT (II or 1908), 
Ss. 11, 12, action by Deputy Commissioner ador 


PUNJAB EXCISE ACT (I or 1914), 8. 61 486 


PUNJAB LAND REVENUE AOT (XVII or 1897), 
S. 37 (b) 709 
PUNJAB LOANS LIMITATION ACT (I or 1904% 
Scu, I, S, Nos. 3, 7 . 877 


PUNJAB MUNICIPAL ACT (III or 1911), S. 3419) 
(b)—Public street-—Limited access by public to pri- 
vate place, effect of —Municipal Committee whether 
can interfere in repairs of private gateways. 

A limited acesss by the public to a private place 
does not operato to convert ib into a public stroet. 


Where, therofore, the gateways of a private serai 
belonging to the plaintiff and two other private 
persons having fallen down, he proceeded to put 
them in position and the Municipal Committee 
served him with a notice toremoye the gatos, upon 
which he brought a suit for a perpetual injunction 
to restrain the Municipal Committce from interfer- 
ing with the gateways in dispute: 


Held, that inasmuch as the serai was a private 
one oconpied by the tenants of the proprietors, who 
had aright of way over the road leading through 
a square owned by the plaintiff, she, closing of 
the gateways would give them a cause of action, 
but the Municipal Committee had no right to interfere 
with the gateways in dispnte P Municipat Cox- 
MITTEE, KARNAL v. MAHOMED UMAR Daraz ALI Kuan, 


109 P. R. 1916; 145 P. W. R. 1916; 136 P. L. R. ae 


———-—— S. 8 (13) (b)—Public street—User of road 
by public as of right—Presumption-—Dedication limit. 
el to particular class of persons—Burden of proof, 
The user of a rond by the public openly and as 

of right is sufficient to raise a presumption of its 

dedication to their use, though such presumption 
might be rebutted by evidence of the owner's intention 
that the publie should only have a permissive use, 


The onus is on the owners of the sito to show that , 


the dedication was limited to a particular class of 
persons only. 4 


Where, therefore, in a snit for possession of a 
plot of land in a market taken up by the defendant 
Municipality for making a metalled road, it appeared 
that the predecessors of the plaintiffs built the market, 
with shops and left an open space lying between the 
shops, this open space opening into thoroughfares at 
various points, and then let the shops to grain-dealefs: 


Held, (1) that the presumption certainly was 
that they intended the members of the public to 
make use of the space left vacant as a highway; 


(2) that, as there was no evidence to show that 
the dedication was limited to any particular class 
of persons and as the road had ever since been used 
by all members of the public without any inter- 
ruption whatsoever, ib was a public street within the 
meaning of the Municipal Act and the plaintiffs 
could not, therefore, get possession of the site. P 
MUNICIPAL COMMITTEE, KARNAL v. MUHAMMAD RUS- 
tam ALI KHAN, 108 P, R, 1916; 146 P. W. R. BANA” 
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ebam wee SS. 169 (3) (i , (iii), 198, 195—Sanction con- 

* ditional on leaving some land vacant—Condition, 
propriety of—Question whether Municipal Committee 
acted bona fide, if of fact—Appeal, second. 

: The plaintiff’s application for leave to build a two- 
storied house was sanctioned by the Municipal Com- 
mittee, subject to the-condition that he must leave 
yacant seven feet of his” land towards the west. It 

~ appegred that there was already an open space, about 
§ fect 4 inches in width, on the west and the condi- 
tion meant that he should not build within 2 feet of 
this open space. Plaintiff having built his house in 
contravention of this condition, the Municipal Com- 
mitteo served him with a notice under section 195 of 
the Punjab Municipal Act, calling upon him to 
demolish the upper storey of his building. Plaintiff 
then broughta suit for an injunction restraining the 
Committee from interfering with the upper storey 
of his-honse: aot g 


Held, (1) that the question whether the Committee 
‘acted in good faith or mala fide in imposing the 
condition on which alone it granted sanction to 
plaintiif to build a two-storied house, was one of fact 
and having already been decided adversely to 
plaintiff by the Courts below could not be re-opened 
insecond appeal; - > 

(2) thaé prima facie there was nothing illegal, 
wanton, capricious or oppressive in a condition such 
as this, which was aimed at restraining the building 
of érections consisting of more than one storey along- 
side á narrow open space, but was on the contrary 
eminently reasonable and’ conducive to sanitation, 
free circulation of air and ventilation within the 


meaning and for the purposes of section 189 (3) (i), 


and (dit) of the Punjab Municipal Act, read with sec- 
tion 163 thereof; š 


(3) that the Court was not concerned with the 
fact that compliance- with the notice wonld entail heavy 
loss upon the plaintiff, who having acted defiantly 
and with his eyes open must bear the loss, P 
ABDUL SAMAD v, MUNICIPAL COMNITTEE or DBLHI, 75 
‘P. R. 1916; 154 P. W. R. 1916; 140 P, L. R. 1916 377 


Ss. 193, 195 . 377 


PUNJAB TENANCY ACT (XVI or 1887), S. 77 (8) 
(d)-—Suit for redemption—Defendants’ claim to occu- 
-pancy rights—Civil Court, whether can take cognizance 
of claim. 

The plaintiff mortgaged the land in suit, with 
possession, to the defendants who were recorded 
as fenants-at-will, On his suing for redemption, the 
defendants set up a plea that their reni position 
was that of occupancy tenants and that consequently 
the plaintiff was not entitled to a decree for physical 
possession of the property: 

‘held, that the plea of the defendants related toa 
matter in respect of which they were entitled to 
bring & suit in a’ Revenue Court and could not, 
therefore, be taken cognizance of by a Civil Court. 
P Juanpa v. Dara RAM, 69 P. R. 1916; 98 P. L R. 
19:6 ` 597 


PURCHASER at certificate sale, rights and duties 
of,, after cancellation of sale~Decree for rent 
gobtained by such purchaser, validity `of, after can- 
cellation ot certificate sale 339 
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RAILWAYS ACT (IX .of 1890)—Power of Magistrate 
to inquire about heirs*of deceased Railway servant 
672 
Ss`88, 112, offence under, essence of-—~Know- 
ledge of breach of Railway rules, i} evidence of intent 
to cheat—Rules, posting of, on Stations Presumption 

of knowledge. . . 

The fact that a passengey is travelling by a 
Railway train and, on being called upon, produces a 
ticket bearing date of a previođs day throwing? 
away another in his possession, cannot léad tó an 
inference of dishonest intention soas to justify a 
conviction under section 112 of the’ Railway% Act, 
the essence of the offence under that sedtion béing 
an intent to defraud the Railway Company. 

In the absence of any evidence from which ite 
can be clearly inferred that “a passenger knows 
that the ticket he is holding has beén nsed before, 
an intention on his part to cheat the, -Railway Com. 
pany cannot be inferred from the mere fact that 
the passenger is aware that heis committing « 
breach of the Railways Act or rules framed therg- 
under. ` 

Whero there is nothing on a ticket intimating to 
its holder that, under the Railway rules, itis hly 
available for a particular train or on a partécular day, 
his knowledge of the Railway rules cannot be 
inferred from the fact that the rules have been posted 
on the Railway Stations, unless and until it is” 
proved that the attention of the particular’ travéller 
was drawn to them. © Maninpro NATE Mirrer tu, 
BENGAL NAGPUR Ramway Co., 17 Cr. L. J..864 -665 


——-— 8.112 665 


RAILWAY COMPANY — Consignment under risk-note 
form H—Loss --Wilful neglect - Company, liability 
of. 

The plaintiffs delivered certain bags of potatoes 

to the B. B.and C-I. Railway to be carried® toa 

station on the G, I. P. Railway under a risk-note 
form H. The bags were duly carried to the junction 
station of the two Railways and were put into an 
empty waggon belonging to the G.I. P. Railway. 
They should have been transhipped at another station, 


ae 





but it was not done and they were carried to some e 


other station where they remained unnoticed for 
sometime. Thereafter they were sent to their des- 
tination and as they were found to be in a stinking. 
condition, they were sold by public auction. without 
any notice to the plaintiffs or their agents, ete. On 
a suit by the plaintiffs: ` 5 | 

Held, that the Railway Authorities were not guilty 
of wilful neglect within the meaning of the riskenote. 
A. JHUNNI Lan v. B..B, & 0. I. RAILWAY, 14 A. L. J. 
396 . 265 


BAILWAY RECEIPT, whether ‘document of title or 
instrument of title'— "Title, meaning of 654 


RAIYAT. See Bencat Tenancy: Act, s. 20 (7). 


REAL PROPERTY ACT 8 &9 Vic. o. 106;, whether , 
does not apply to India 4 . 92, 


RECEIVER, appointment of- Guardian of inca- 
| pacitated person, whether can be appointed Re. 
ceiver— Appellate Court, powers of, to interfore 
with appoiutment once made . 939 


» money in hands of--Disputes relat. 
ing to such money, which Court can decide 
Jurisdiction 9 


“ 


“ 
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RECORD oF RIGHTS, suit for declaration as to 
ifcorrectness of Presumption 427 


424 





„~, value of-—Presumption 
e 


REDEMPTION. See MORTGAGE. 


REGISTRATION ACT (XVI or 1908), S. 2 (6)—e 
“Immoreable property”, meaning of “Standing tim- 
ber? and “standing trees”, distinction between— 


© e Mortgage of grove. 


. The term “standing timber” means trees the wood 
of which can be used for building or repairing houses 
oy ‘for other industrial purposes, and implies an 
intention§ sooner or later, to sever the treesfrom the 
“soil, The term “standing trees”, however, does not 
imply any suoh severance or use, 

Where a: mortgigee took a usufractuary mort- 
gage of a éenant’s rights in a grove, consisting 
mostly of fruit-bearing trees, and the parties to the 
mortgage, did not contemplate the prospect of 
severance of the trees and use of their wood for 
industrial purposes: i 
* Held, that the trees`of the grove could not be 


considered to be “standing timber” and that, therefore; 


tlts mortgage of the grove-holder’s rights was a 
tyansfer ,of “immoveable property” within the 
meaning of the Registration Act. O RANMNMAN LAL 
u Rau Goran, 80. L. J. 867 


8.17 371, 718, 864 


ee S, 17— Lease constituted by a number of docu- 
ments-—-Registration — Tank-bed lands, grant of, whe- 
ther valid, : 


Section 17 of the’Registration Act does not apply 
to a lease which is constituted by a number of doeu- 
ments, none of which taken singly can be regarded 
asalease. M Cuirravetu SERVAL D, SAMANNA nir 

IN 1 


— Bs. 17, 49—Mulation proceedings—Compro- 
mise, admissibility ‘of, in evidence—Family settlement 
—Civil Procedure Code (Act V of 1908), O. XVII, 
r, 11—Objection as to admissibility—Procedure. 

In a mutation case the plaintiff filed a éompromise 








e giving up her rights in the property in dispute and 


the Revenue Court ordered “mutation according to 
the compromise.” The compromise not having been 
acted upon by the defendant, and being unregistered 
the plaintiff brought a suit for possession of the pro- 
perty in dispute: . a 

Held, (1) that the -interest of the plaintiff had 
not been transferred and she was entitled to. pos- 
session; À PEAR 

(2) that the mutation proceedings were not judicial 
procegdings nor was there any decree which could 
have the effect of transferring the interest of the 
plaintiff, inasmuch as all that the mutation officer had 
to do or had jurisdiction to do was to order whose 
name should be recorded; - 

18) that the transaction was not a family arrange- 
mont, 

Per Richards, 0. J.—A. document which discloses 
“family arrangements” and which at the same timo 
“purports or operates” to create, declaro, assign, limit 
or extinguish a right to, or interest in, immoveable 
property of the value of Rs. ‘100 or upwards must be 
-registered. i 


` 
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REGISTRATION ACT~contd. 


A document which cannot be objected to 


“for want of registration is admissible, provided it is 


relevant to some issue in the case and unobjectien- 
able on any other valid ground. 5 7 

A document cannot be received in evidence on 
the ground that it does not “purport or operate” as 
an assignment or relinquishment of rights in 
property and then be used by the Court for the 
very purpose of showing that the righb was relin- 
quished or assigned. 

No definite rule can be laid down as to the &dmis. 
sibility of applications and orders in mutation 
proceedings. Each case must be dealt with accord- 
ingtolaw. ° | . 

The proper time to object tothe admissibility of 
a document in evidence is when the document is 
tendered, and not for the first time in appeal. 

When a document tendered as evidence, or a 
question to a witness, is objected to as inadmissible, 
it is the duty of the Judge to rule on the objection, 
and if he admits the document or allows the 
question to be asked notwithstanding the objection, 
the Judge should note that the objection has been 
made. 

Per Tudball, J—(obiter) Ifthe document in dispute 
was one which purported or operated to extinguish 
the plaintiff’s title, registration thereof would be com- 
pulsory. A JAGRANI MISRAIN v. BISAESHAR Dune, 
14 A. L. J. 449; 38 A. 366 wae 701 


— Ss. 17 ib), 49— Muiation proceedings—Com- 
promise, petition of, filed in mutation praceedings— 
Registration, whether obligatory—‘Create, declare, 
assign, limit or eatinguish,” meaning of—~Order of 

zvenue Court in mutation proceedings, whether 
confers title—Family arrangement —Inter pretation of 
documents. 

In order to constitute a binding family arrange- 
ment itis not necessary thatthere should be any 
formal contract between the parties. e 

Such arrangements are given effect to, rot on the 
ground that they amount to transfers of property, 
binding agreements 
between the parties from which the law will not 
permit them to gesile. ` 

No order of a Revenue Court in mytation procced- 
ings can per se operate to confer title, 





The expressions “create”, “assign”, “limit” -or 
“extinguish” in section 17 (b: of th Registration Act, 
all imply a definite change of legal relation to 
property by an expression of will embodied in the 
document referred to, and the expression “declare” 
imports a similar meaning. of implies a declaration 
of will, not a mere statement of fact. 

- Where a petition by way of compromise is» filed 
before a Revenue Court in a mutation case between 
the members of a family, and mntaticn is made in 
accordance with it, such petition, in spite ‘of its 
being unregistered, is subsequently admissible in 
evidence as proof of a family arrangement, ‘if is 
does not create or confer upon the parties to it fresh 
and distinct titles but simply recognises or acknow- 
ledges their antecedent titles. For, in such a case 
it cannot be regarded as a dispositive document 
reqniring registration, but merely as an admission, 
expressed in writing, of a title which was already 
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in existence and which was not culled into being 
for the first time by the execution of the petition. 
‘fhe petition has in each case to be interpreted in 
order to find out its nature and purport. 

Where a document amounts to a record of a 
formal agreement which is to regulate the respective 
interests of the parties in the property, not merely 
in present but in future, it falls under the provisions 
of section 17 (b) of the Registration Act and requires 
registration. 

The question of the true interpretation of any 
particular document should not be approached with 
any ready-made assumption concerning the nature 
of the legal effect which itis intended to produce, 
but must be based upon the intention of 
the parties to the document, which deperds upon a 
consideration of the evidence disclosing the circum- 
stances attending the execution of the document. 
O Sarrouan LAL v. NAGESHAR Prasad, 3 O. L J. 
339; 19 O. 0. 75 770 


—S. 35 (8)—Registrar’s power “to register — 
Admission by executant of having signed on blank 
sheets, whether admission of execution. 

A Registrar cannot register a document whose 
execution is uot admitted by the alleged executant. 
Execution of a document consists in signing a 
document ‘written out and read over and understood 
and does nof consist of merely signing a name upon 
a blank sheet of paper. To be executed, a document 
must be in existence; where there is no document 
in existence, there cannot be execution. Where an 
executant clearly says that he signed on a blank 
paper and that the document which he had authorised 
is not the document which he contemplated, the 
statement is a denial, not an admission of execution. 





PAT EBADUT ALI v. MUHAMMAD FARBED 56 
———— S. 47—Operation of registered deed, date of. 
A house, was sold on January 20th, 1909. The 


sale-deed was presented for-registration the same day 
but the registration was completed on the 29th of 
January 1909. The present suit for zar-i chaharum 
was brought on the 28th of January 1915: 

Held, that the suit was barred by limitation, the 
night to sue having accrued to the plaintiff from the 
date of the sal? and not from the date of comple- 


tion of registration. A  BINDESHRI v, SOMNATH 
Buapry, 14 A. L. J. 882 347 
—— — §.49 oye, 701 770 


mn — 8 77, suit under, scope of—Validity of docu- 
nent, whether i in issue. 

fine” scope of a suit under section 77 of the 
Registration Act is limited to two points only: (a) 
whether the docnment has been executed and (b) 
whether the requirements of the law for the time 
being for registration of documents have been 
complied with 

Jn such a suit the plaintiff would be entitled to a 
decree if the document was in fact executed by 
the defendant, even if it was not freely executed 
and evenif it was not a bona fide document, and 
the Court is not concerned with the questions 
whether the document is valid and whether it has 
been freely executed. © JOGENDRA Natu DATTA 
CHOWDHURY v. HARIDAS CHONG 778 
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RELIGIOUS AND CHAR{TABLE TRUST, ~ n 
public trust 4 880 
RELIGIOUS ENDOWMENTS ACT Gx OF Heny 
646 


S. 18 3 88, 880 
RELIGIOUS OFFICE—Bungas attached to Golden 
Temple at Amritsar —Manager, offiee of, son 

6 


of, whether valid . 
REMAND. See Ovit | PrOGEDURG, Cops, 1908, O.XLL ` 
R. 23. A 5 


RES JUDICATA. See OwiIL PROCEDURE Conk, 5 11; ° 

LANDLORD AND TENANT. 

, constructive—Assessment of fai? jahi under 
section 10, Bengal Tenancy Act—Subsequent 
declaratory suit by tenant, when barred 6950 
Decision in previous “ suit proceeding on 
two grounds ~ Error in law, effect of 
Enquiries under Guardians and’ Wards Act, 

whether constitute res judicata DN y 16 
— — Previous decision of Revenue Court not given 

effect to—Fresh suit, maintainability of, 

Where the Revenue Court once determined tat 
the relationship of landlord and tenant existed 
between the parties, that point is res judicata between 
the parties; but if it is set up that events fave taken 
place since then which have putan end to the 
tenancy and the landlord has entered into possession 
of the land as trespasser, pure and simple, the ques- 
tion has to be determined by the proper procedure.’ 
A BHAWAN v. MADAN Moman Lan, 4A L J. 784; 
88 A. 433 41 
———— remark, chance, in judgment in previous 

case, whether operates as 542 


REVERSIONERS, suit for declaration by, with- 
drawal of—Subsequent suit for possession after 
widow’s death, maintainability of 185 


REVIEW. See Civin Procepury Cung, ©1908, 
0. XLVII, R. 1. 


REVISION. See Givin PROCEDURE Cope, 1908, s 115; 

CRIMINAL PRoCEURE Cone, ss. 437, 439. 
—— Benefit of doubt 175 
Death of party pending revision—Abate- 
ment—Power to deal suo motu on merits’ in ab- 
sence of questions affecting jnrisdiction 821 
Interference by eHigh Court, when allow- 
74 
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RIPARIAN RIGETS, nature MEN ingement of right, 
action for—Damage, p roof of, unnecessary. 

The right which a riparian owner has to the use 
of water ‘flowing past his land isa natural right and 
it must be in respect of a natural stream and not 
an artificial waterway. 

It is not necessary, for the exercise of this 
right, that the water should empty itself in a lake 
or river. So long as water ‘runs in a defined channel, 
which is not artificial, and from a known source 
and it goes past a man’s land, that man has the 
right to treat it as a stream from its soarce as 
far as the lower end of his land. 

A person who owns land which is not on tho 
bank ofa river or stream cannot have the rights of 
a riparian owner, and even an owner ossipying 
land on the bank of a stream cannot use the water 
from tho stream for the purpose of a piece of land 
which is not on the bank, P 


Tol, XXXV] * ‘ 


RIPARIAN RIGHTS—coycld, 
Ld 


It is not necessary for a riparian owner seeking 
to restrain another riparian owner from diverting 
the water of a stream beyond his riparim® tenement 
to prove that ho has suffered duy damage. Nor is it 
a defence to such an action that the plaintiff’s land 
is amply irrigated independently of the stream. 
LB Macne Kaw La v. Maune Ke, 9 Bor. L. T. 183 
i 356 

. ` 
SALE in guise of gift—Right to pre-empt 303 
. 


——s YOn-paymenté of consideration, effect of. . 
Nop-paymgnt of consideration for a sale does 


nob prevent the transfer of ownership to the buyer- 


and does not entitle the seller to retain and withhold 
Possession, althotgh op equitable principles the Court 
will not make a decree for possession in favour of the 
purchaser without attaching to it a condition direct- 
ing payment of the purchase-money. A, NARAIN i 
2 


`v DHANI, 14 A. L. J. 65; 38 A, 154 





of proprietary rights with outbuildings— Es- 

Proprietary tenancy — Outbuildings, if appurtenance— 

Outbuildings, right in, if created. 

Tim question whether or not certain baildings 
are, appurtgnances to the holding of a particular 
tenant, in the sense that the tenant cannot be ejected 
therefrom so long as his tenoncy subsists, is a mixed 
question of fact and of law, 


The defendants purported to transfer to the 
plaintiff the whole of their proprietary rights in a 
certain village and in the same deed of sale they 
expressly specified a dera and the buildings apper- 
taining thereto as included inthe property trans- 
ferred to the -plaintiff. The plaintiff got possession 
over the buildings through a suit. The defendants 
resisted plaintift’s possession over certain outbuild- 
ings. glhe plaintiff sued for possession. The defend- 
ants pleaded inter alia that these outbuildings were 
used by them for the storage of agricultural imple- 
ments and for the shelter of their cattle and that 
they were, therefore, appurtenances to the tenant- 
holding which they still possessed in the village: 


e Held, that the transfer in respect of these buildings 
and of the land on which they stood was not limited 
in any way by the operation of the Statute which 
created the ex-proprietary holding and that the 
defendants had no right to treat them as appur- 
tenances to theirholding. A Umrao SINGH v, Cunepa 
lar, s 262 


SALVAGE., See MorTaAGE, 


SANCTION ro PROSECUTE—Forgery—Civil Court, 
sanction of, whether necessary. 

A person alleged to have abetted the forgery of a 
document cannot be prosecuted for the offence with- 
out the sanction of the Civil Cour‘, if he was a party 
to the proceeding with respect to the document in 
that Court A BHAWANI Das t. EMPEROR, 14 A, L J. 
74; 38 A. 169; +7 CR. L. J. 289 161 


SAPINDA. See Hinpu Law. 
SARASARI. See Mapras Estates LAND Act, S. 3. 


SECOND APPEAL, See APPrAL; PUNJAB COURTS 
Act, 1914, s, 41 (1) (c). i 
4 x 
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SECONDARY EVIDENCE. See EVIDENCE Act, s. 36, 
SENTENCE, See Practice. 





m —Perverse finding— Misconduct in proce- 
dure—Penal Code (Act XLV of 1860), ss. 147, 152. 
In charges for “riot” and “obstruction of the 
olice” against the accused, which were not proved 

and which were of a trivial and venial character, all 

the accused were ordered to undergo 8 years and 

9 months’ rigorous imprisonment, bound over 

for a further year in their own bonds of Rs. 200 

and two sureties of Rs. 100 each and fined 

Rs. 100 each, and in default of payment of the dine 

they were ordered to undergo 3 months’ further 

rigorous imprisonment: ` 

Held, setting aside the convictions, that under the 
circumstances of the case, these savage sentences 
were the combined result of erroneous views of the 
law, unjustifiable and perverse findings of fact and 
misconduct in procedure, A BADRI PRASAD v. Ey- 

PERON, 17 Cr. L. J. 348 519 

SETTLEMENT. See MUHAMMADAN Law. 


SETTLEMENT DECREE—Under-proprietary rights 
— Lease, execution of, by under-proprietor, effect of 
—Tenancy held by joint wnder-proprietor, effect of 
— Superior proprietor purchasing share in under-pro- 
prietary holding—Adverse possession—Joint under- 
propri¢etors—Limitation—Appellants, some of, dead— 
Heirs of appellants not brought on record—Appellate 
Court, power of —Civil Procedure Ogle (Act V of 
1908), O. XLI, rr. 4, 33. e 
Where a settlement decree awarded to certain per- 

sons under-proprietary rights in an entire village, 
named Nakha, but the Extra Assistant Commissioner, 
in proceeding to assess the under-proprietary rent 
as ancillary to the settlement, declared those persons 
liable for the rent of only one of the hamlets of the 
village named Nakha Khas: 


Held, that the Extra Assistant Commissioner had 
no authority to go behind and sipersede or alter the 
settlement decreo and that the said pérsons were 
entitled to under-proprietary rights in respect of the 
entire village, if they had nevertheless been all along 
so treated, 


The mere execution of a lease by an under-proprie- 
tor in favour of the superior proprietor does not 
detract from his status as under-proprictor, unless 
it is shown that the lease was acted upon or that the 
lessee obtained possession under it. 


A tenancy held in an under-proprietary holding by 
an under-proprietor, who is only entitled to a share 
in the holding, is not necessarily inconsistent with 
his joint interest in that holding. 

Where the superior proprietor of a village pur- 
chases a share in the under-p:oprietary rights in the 
same, no right by adverse possession as between him 
and the other under-proprietors can be recognized in 
the absence of evidence to prove an express ouster 
by the former within the knowledge of the latter. 


In cases of joint possession of a village, the land of 
which is not formally divided into different mahals hy 
metes and bounds, possession by some of the co. 
sharers of different portions of the joint land is 
sufficient to prevent limitation from running against 
thom in regard to the remainder, s 


“¢ ) < 
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Where an appeal is filed by more thun one person, 
and some of them die subsequently, and their heirs 
are not brought upon the record, but the judgment 
proceeds on a ground common to all of them, the 
Appellate Conrt may, in view of Order XLI, rules 4 
“and 33, Oivil Procedure Code, reverse or vary tlo 
decree of the lower Court: in fayour of all tke 
appellants, including the said heirs aswell. O JANG 
BAHADUR v, MUHAMNAD ABUL Hasan Kuan, 3 O. L. J. 


279° 743 
ShTT LEMENT RECORD -““Lagan ab tak nahin dia,” 
meaning of 


The -description “lagan ab tak nahin dia” used in 
a Settlement Record, is equally consistent with tke 
possibility that thelands may be “belagan,” that is 
rent-free, or “kabil lagan”, that is capable of assoss- 
ment. 
“TEWARI 588 


SPEOLFIC PERFORMANCE. See Conrracz; Cour? 
Fees Act, s. 10 (a); VENDOR AND PURCHASER. 


SPECIFIC RELIEF ACT (I or 1877); S. 21 710 


8. 22 (1)—Contract for sale of immoveable 
property— Possession, absence of provision for ~ Suit 
to enforce contracl—Tenants, whether necessary par- 
ties—Deeree directing delivery, illegality of —Undue 
advantage to vendee—Inadequacy of price —Title dë- 
fective -2Discretion of Court — Adverse possession, 
jailure to pay rent, whether constitutes. 

Failure to pay rent for a certain period is not 
such an assertion of right as will make a tenant’s 
possession adverse to his landlord's. 

Ina suit to enforce the specific performance of a 
contract forthe sale of immoveable property, the 
tenauts in possession are not proper parties in the 
absence of .any provision for delivery of possession 
in the contract. 

Mere dnadequacy of price will not entitle a 
Court to withhold specific performance of a contract 
for sale of land. If the vendors title to the land is 
.open to suspicion and the exertion , and expenso 
necessary to enforce it was in the minds of the 
„parties in fixing a low price, the “sontrant should be 
specifically enforced. , 





In order to justify the application of section 22 
(1) of the Specific Relief Act, thereshould be evidence 
of facts, unknown to or fraudulently concealed from 
one side, of which the other was aware or of the uso 
of undue infiuence. M NARASINGA Row v. RANGA- 
SAMI THEVAN, (1916) 2 M. W. N. 191; 4 L. W. 397 si 


“345, 395 





5. 42 


- m S, 42 — Declaration, suit for, by person in 


‘possession—Nature of proof—Hindu Taw—Claim for 
declaration based on grant from Hindu widow—De2- 
fendant’s plea of adverse occupation under alleged 
“Will of last male owner—Finding against defendant 
~~Appeal-— Waiver of objection to lower Court's find- 
ing at hearing, effect of—Decision by Appellate 
Court as to widow's power to transfer—IJurisdiction. 
Ina suit forejectment of a defendant who is 
in possession, the plaintiff must prove a better title 
in himself to the possession of the property than the 
title of the defendant. On the contrary, in a suit 


PAT HARBANS PRASAD TEWARI v. RAMA Kant 


for a declaration ofditle by a plaintiff in possession, 
plaintiff must first establish his right to the 
declarati®n and is entitled to a decree when the ® 
defendant fails to prove the title set up by him. 

The plaintiff sued for a declaration that he had pro- 
prietary title to a taluka by virtueeof a transfer from 
a Hindu widow with he consent of her next 
reversioners. The defendant pleaded possession 
in himself under a Will ofe the last male 
owner whose widow had no right to make the 
transfer. The Subordinate Judge found the „gift & 
‘plaintiff proved and the alleged Will sĉb'up by 
defendant tictitions and accordingly granted plaintiff * 
the declaration prayed for. The defendant appealed 
to the Court of the Judicial Comenissioner and at 
the hearing of the appeal* informed the Court 
through his Counsel that he would not contest the 
said findings but'confine himself to the question of the 
widow’s power to confer any valid title ou plaintiff. 
The Appellate Court went into a lengthy discussion 
of the powers of a Hindu widow to. dispose of 
property and eventually dismissed the suit: 

Held, (1) that when plaintiff proved the grant in’ 
his favour, it was obligatory on the defendan? who ` 
had no concern in the title to the talukg and wag not 
connected with the proprietor’s family, to prove the 
Will set up by him; 

(2) that it was the duty of the Appellate Court 
when the appellant waived objections to the correct- 
ness of the findings against him, to dismiss the appeals 
and that itacted without jurisdiction in discussing the 
right of a widow to alienate property. P C, GHAND- 
Bika BAKUSH SINGH v. BIKRAM SINGH, 20 0. W. N. 
1:49; 20 M. L T. 164; (1916, 2 M. W. N. 120; 4 L. W. 
2Ł8; 31 M. L. J. 505; 14 A. L. J. 1024; 18 Box. L. R. 
846; 38 A. 440; 24 O. L. J. 291; 19 O. O. 141 958 


S. 42——Declaratory suit—Dispossessign from 
streamlet, what amounts to—Temporary disturbance 
of possession, effect of. 

An attempt to confer a right to catch fishin a 
streamlet on third persons, or the fact that some 
persons have caught fish in the streamlet does not 
amount to dispossession of owners from the. 
streamlet, eo a 


A mere temporary disturbance of possession is no 
bar to a suit for a declaration. PAT Saupzo Dab 
Buacat v. Kesuo Monan THAKUR, 20 C. W, N. 1274 

916 
— S. 42—Declaratory sütt by y trespasser, if main- 
tainable. 

The essence of section 42 of the Specific Relief Act 
is a title vesting in the plaintiff and, therefore, no 
suit will lie by a trespasser for a decluration that he 
is a trespasser. PAT Ses Lan SINGH v. oe 
Narain, 1 P. L. J. 95 441 


S. 42—Partition, suit for—Prayer for decla- 
ration only of rightand not for possession—-Dismissal 
of suit, legality of—Plaint, amendment ' of —HEuecu- 
tors, suit against, as such and personally—Cause 
litle, omission to designate ag executors in—Defect, 
whether . Jatal— Election, order Jor, between ais 
‘claimed—Civil Procedwre QGode (Act 7 of 1908), O 
H, 7.5. 


A Court is not justified in dismissing a "suit for 
partition on the ground that it contains ongy a 





4 


of 


-e 


` brought by the Hindus against the 
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prayer for declaration of the properties sought to 
“be partitioned and none for passession. The defect 
may be allowed to be remedied by an amendment of 
the plaint. 

A suit against eksecntors, which contains a claim 
against them. personally, “should not be dismissed 
merely because in the title portion of the plaint the 
executor defendant? have uot been described as 
seh, when-in the body of the-plaint they have been 
so desarjpéd. 

- Iin a suif for construction of a Will and for 
administration of the estate of the testator, a claim 
for certain ornaments, not belonging to the estate of 
thè testator but of whigh possession was obtained by 
the executors as such, is joined with claims for other 
properties in the” hands of the executors, it is 
unnecessary to pit the plaintiffs to their election 
. in respect of their claim for the ornaments. C 
JAGATTARINI DASI r. PRaFULTLA CHANDRA Gitosn 792 


= S. 42 proviso— Declaratory suit, maintain- 


ability of, when pr opertiesare i in possession of Receiver 
—-Rêceiwer's possession. 


As*the resfilt of a cortain ere under Aci 
XIX of 1841 between the plaintiff and the defend- 
ant upon the death of a Hindu widow, some of the 
properties left by her, which were ab first taken 
possession of by the plaintiff, were placed in the hands 
of a Receiver appointed by the Court and the cthers 
were either retained or disposed of by the plaintiff. The 
plaintiff then brought a suit under section 42 of the 
Specitic Relief Act for declaration of his title to 
those properties as an heir to the widow: 

Held, that the suit could not be thrown out on 
ground that in the absence of a prayer for 
possessign it was not ‘maintainable by reason of the 
proviso to section 42 of the Specific Relief Act, as 
the Receiver’s possession wasto be considered to 
be the plaintiff's possession, if the plaintiff succeeded 
in establishing his title, © CHINTAMONI PATNI v. 
TARAK CHANDRA 17 


40 


a S. 54, DUS. (p)—Declaratory decrees, form 
of— Specific determination “of rights in dispute— 
Larger relief than in plaint, award oj, illegal—In- 
junction, grant of, against a community, when per- 
missible, 


parr a 54 


` Courts, by their decrees, should determine the 
rights of ‘parties as definitely asthe evidence before 
them will permit, bat a decree is not illegal merely 
because it;is wot more specific. 

An injunction against a community is not illegal 
when the community is suedin a representative 
capacity and such an injunction is clearly within 
the scope of section 54 of the Specific Relief Act. 


Where the relief claimed in the plaint in a suit 
Muohammaadns 
was to restrain the latter by an injunction from 
interfering with the formers celebration of the 
Mariamman festival in a medai near a mosque with 
music playing, but the decree extended the scope of 
the injunetion by the words “and to carry on the 
proce sion with music without any restricticn as 


GENERAL INDEX. 
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to time”, implying thereby a rightto go in possession 
with music past tho mosque to the medai: 

Held, that the decree awarded a larger relief 
than that claimed in the plaint and the word “carry 
on the procession” with musie must be expunged 


- therefrom. M MAHOMED HANIF SARIB v, ANAGAPPA 
Mupati > 306 
STAMP ACT (II or 1899), S. 26 864 


| = — S. 383—Turisdiction of Court to impound docu- 


ment—Impounding documents in bownd book net 

reluting to claim—‘Produced in the performance of 

his functions’, meaning of —Civil Procedure Code (Act 

F of 1908), O. VI, r. 14—Plamt. 

In a suit for recovery of money duc on a 
hat-chita, the plaintiffs, when presenting their 
plaint, produced in Court under Order VII, rule 14, 
the hat-chita bound in a volume which contained 
many other hat-chitas, with a prayer that the 
hat-chita on which their claim was founded should be 
detached and placed onthe record and the remain- 
der. of the volume should be returned to them, The 
Munsif on examination- of the volume, finding that 
none of the hat-chitas was properly stamped, pro- 
ceeded to impound all of them under section 33 of 
the Stamp Act: 

Held, that the Munsif had no ` jurisdiction to 
impound the hat-chiias other than the oe which 
formed the basis of the plaintiffs’ claim, as they were 


` not produced nor came before him in the performance 


of his functions. C SASHISHI MOHAN SHAHA v. KUMUD 
Kumar Biswas 415 


— S. 35—Unstamped agreement containing sub- 
mission to arbitration, validity of. 

An agreement containing a submission to arbitra- 
tion is not invalid in default of bearing an eight 
annasstamp. GS Firm or TARACHAND GHANSHAMDAS 
v. Messrs. louis DREYFUS & Co., JOS. L. R014 449 
— Sen. I, Arts. 5, 6 ` 864 


STOPPAGE in tr ansitu, right of seller to, as against 
‘pledgee of Railway receipt 954 





SUB-LEASE. See LANDLORD AND TENANT. 


STRAITS SETTLEMENT BANKRUPTCY ORDI- 
NANCE, 1882, S. 30 (4)—Bankrupt, discharge of, in 
Singapore, effect of —Liability of bankrupt’s properties 

- in Brilish India for his debts ın Singapore—‘Jointly 
bound’ meaning of—Son, whether ‘jointly bound’ 
acith father— Liability of son of bankrupt Hindu 
Law—Debdts—‘Pious obligation’ of son to pay father’s 
debt, nature and extent of. 

Defendants Nos. 1 and 3 were discharged under 
the Straits Settlement Bankruptcy Ordinance by the 
Supreme Court at Singapore. Plaintiffs, to whom 
the defendants Nos.1 and 3 were indebted, were - 
parties to the bankruptey proceedings, proved 
their debts in bankruptcy and received dividends, 
They -subsequently sued the bankrupts and their 
undivided sons in the Court of the Subordinate 
Judge of Sivaganga for the said debts, on the ground 
that they owned property within the jarisdiction 
of the Court, The sons wero impleaded as being 
‘jointly bound’ with their fathers under clause 4 of 
section 80 of the Singapore Ordinance, which pro. 
vides that ‘‘an order of discharge shall not release 
any person who, atthe date of the receiving order, 
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STRAITS SETTLEMENT BANKRUPTCY ORDI- 
NANOEB—concld. 


swuas jointly bound or had made any joint contract 
with him”; : : 

- Held, (1) that the release of the debt under the? 
Bankruptcy Law of Singapore operated as a discharge 
of it everywhere and the rule was unaffected by 
the fact that the pagties had their domicile in 
British India; 

(2) that the special Jiability of a Hindu son to 
pay his father’s debts on the pious obligation theory 
was not a ‘joint’ liability wich- the father within the 
meaning of section 30, clause (4), of the Straits 
Settlement Ordinance; = 


(3) that the suit was not maintainable against 
the-sons alone during the lifetime of their fathers 
after the extinction of the latter’s liability. 


Under the Hinda Law no snib can be instituted 
against the sons alone so long as the father is alive 
and the family is undivided, even though the father’s 
liability is subsisting. A fortiori the extinction of 
the father’s liability extinguishes the liability of the 
sons, their pious obligation lasting only so long as 
the father’s liability snbsists. 


The ‘joinder of a son with his father in a suit to 
enforce -payneent of the father’s debt is for the 
purpose of enabling the Court to exercise the power, 
which the father has, of selling family property, 
including his son’s share, to pay his own private 
debts, provided they are not illegal or immoral, and 
to prevent the son from. questioning the nature of 
the debt in execution in the event of the deoree 
against the father being executed by attachment and 
sale of the family property, including the son’s 


share. 


. 


Quere,—JVhether, if the adjudication in bank- 
rapicy has been made bya forum of the domicile, 
the power of the father to sell the shares of his 
sons for the payment of his debts is a power which 
can vest in the assignee under the bankruptcy. M 
NARAYANA CHETTIAR v. VEBRAPPA CHETTIAR, 20 M. 
L. T. 318; (1918) 2M. W. N. 271; 4L. W. 422 918 


STRAITS SETTLEMENTS CIVIL PROCEDURE 
CODE ORDINANCE (XXXI oF 1907), Ss. ue 


STRAITS SETTLEMENTS LIMITATION ORDI- f 


NANCE (VI or 1696), Ss. 4, I7 (1), 22 323 


SUBROGATION. See MORTGAGE. 
~~»——-—, doctrine of. See MORTGAGE. 


SUCCESSION. See Custom; HINDU Law. 


SUCCESSION CERTIFIOATE, application for— 
Security demanded not furnished Dismissal of ap- 
plication — Second application, if maintainable. 

The mere fact that a previous grant of succession 
certificate~ was subject to a condition which the 
applicants were unable to comply with, is no ground 
for refusing a second application. A PORNA KORR v. 
Cuonnt Lat, 14 A. L. J. 654 718 


SUCCESSION CERTIFICATE ACT (VIL or 1889), 
S. 4—Assfynee from legal representative of deceased 
person, right of, to succession certificate—Question to 
be decided, 


t 


INDIAN 


a. . a 


|| 
. 
SUCCESSION CERTIFICATE ACT—concld.” 


CASES. {1916 


An assignpe.of a dobt from the legal representative 
of a deceased person to whom tho debt was due, 
is entitled to a succession certificate in respect of 
the debt assigned. 4 

On an application for a succession’ certificate by an 
assignee of a debt, the onl}» question which a Court 
has to decide is whether the applicant is the’ represep- ° 
tative of the persoa to whom thb debt is alleged, 
to have been due, and not whether the assignor ofe 
the applicant had a valid title or not, or whéther the 
assignment conveyed any title to the gy 
whether the debt secured was convenes: or not. 
A RADHIKA PRASAD BAPULI v. Secretary OF Stare 
14 A. D. J. 650 38 A 488 s 7, 71f 


SUIT for damages for tort in detiaue or] trespass, , 
nature of E 86 


SUPERIOR PROPRIETOR purehasing share in 
nnderapi oprietary holding—Adverse possession 7°43 - 


SURETY. > 


TALAYARI of village, whether public servant under 
section 197, Criminal Procedure Cede ‘ 826 


e 
TEMPLE TRUSTEES—Enquiry into conduet of hered- 

itary temple serrants—Absence of notice—Irregularity , 

in procedure— Burden of proof—Small cause suit— 

Error as to burden of proof, 

Where the act of temple trustees in inflicting 
punishment on the hereditary servants of the temple is 
called in question by the latter on the ground that 
they had no notice of any intended enquiry, into their 
conduct, the burden of proof is on the trustees to 
show that they gave notice of the enquiry and that 
their procedure was legal. M RANGASWAMY BHATTAR 


See Contract Act, 8. 134. 


r. SESHADRI Atrencar, 4 L. W, 611 204 
TENANCY held by joint under-proprietor, effect of 
743 


THUMB-IMPRESSIONS See Evipencr Act, s, 78. 


TORTURE. See EVIDENCE. 


TRANSFER or PROPERTY ACT (1V oF 1882), 
s. 41—Benamidar—Reql owner permitting another 
to hold himself out as oyner of estate—Mortgage by 
latter—Doctrine of bona fide purchaser for value, 
applicability of—Notice, direct or constructive—Bur- 
den of proof. ` i 
It is a principle of natural equity that where one 

man allows another to hold himself out as the 

owner of an estate and a third person purchases it 
for value from the apparent owner, in the belief that 
he is the real owner, the man who eo allows the 
other to hold himself out, shall not be permitted to 
recover upon his secret title, unless he can overthrow 
that of the purchaser by showing cither that he 
had direct notice or something which amounts to 
constructive notice of the real title, or that there 
existed circumstances which ought to have put 
him upon anenquiry which, if prosecuted, wonld 
have led toa discovery of it. , 


Where, therefore, A conveys property to B, coupled 
with an agreement that the latter should re-convey 
the same to the former on the happening ofa certain 
event, but Bis permitted to remain in possession of 
the property and on the faith of that possesgon 


f 


pplicant, or- a 
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third persons obtain mortgages from Band set up 
title as bona fide mortgagees for value: the onus 
is upon A to show that the mortgagees from B 


had notice of A’s title when they obtained their e 


mortgages frome B, 


The proposition that ‘the defence of bona fide pure . 


ghaser for value is a single defence and cannot be 
. Split,up, has in its general aspect referenca to the 
e form of pleadings and cannot be treated as decisive 
of the,question ,of onus in all cases in which such 


a defence ig pleaded, M RAJAH or KARVETNAGAR V., ~ 





ECHAMPADI Sarvana PILLALI, 4 L. W. 200 893 

. — 5, 44. 294 
: . 

—— — 8. 49, 18 





— + S. bg Transfer in fraud of crediters—Land, 
grant of, transfer of, with grantor’s permission— Non- 
*soluency® of transferor—Absence of consideration — 
. @resumption—Payment by volunteer to save attach- 
ment, effect of. 

A, who had a grant of land from the Collector with 
power „to transfer the same with tho Collector's 
pesmissiong conveyed it to his. brother B, after 
having secured the Collector’s consent, for no con- 
sideration and at a time when he was pecuniarily 
embarrassed. O, a decree-creditor of A, attached the 
land, ignoring the transfer to B. The attachment 
having been raised at Bs instance, C sued B for a 
declaration that he was entitled to attach the land: 


Held, that, under the circumstances, the presump- . 


tion under section 53 of the Transfer of Property 
Act was that the transfer was void as against C. 


D, who paid off a previous attaching oreditor of A, 
claimgl to standin A’s shoes: 


Held, that D had only a.causa of action against A 
personally. LB Maune Maung v. S. G. Fiw, 8 L. 
B. R 233 448 


o~——— 5. 54- Sale—Admission, whether tille can 
pass by— Release, whether can operate to pass title— 

Bengal Local Self-government Act (III of £85 B. C.), 

8. 188 d), 77.-94, 98, 102, 103, scope of —Interpreta- 

tion of Statutes-—-Statutes, mandatory or directory— 

Contracts made by, agents of Corporation, how far 

bind it— Contract, rescission of, by another contract-— 

Gontract, abandonment of —Civil Procedure Code Act 

F of 1% 8), O. XLI, rr. 22 (31, 383-——-Cross-objection by 

one respondent against another. 

Where land being sold to the highest bidder for 
Rs. 1,280 by the District Board, a sale certificate (not 
registered) Was issued to the purchaser, but the pro- 
perty not having been specifically described therein, 

. the Chairman of the District Board executed in 
fayour of the purchaser a registered deed of release 
which did not, however, purport to be a conveyance 
and was stamped as a release; 


Held, (1) that by*the documents no yalid title 
passed to the purchaser, as the unregistered sale certi- 
ficate could not operate as a conveyance and that the 


deed of release was inoperative to transfer title be- - 


cause title to land could not pass by a mere admission 
whan the Statute required a deed; 


` GENERAL INDEX, 


TRANSFER or PROPERTY ACT—contd, 


(2) that even if the release was construedas a con- 
veyance, as this document as wellas the sale ceri? 
ficate, though sealed and signed by the Chairman, werc 
not signed by two members of the Board, the sale was 
invalid, being in contravention of rule 98 of the 
Statutory Rules made by the Lieutenant-Governor on 
the 15th December 1885, under section 188 (d) of the 
Bengal Local Self-gorernmeft Act (IIL of 1885 B. C.); 


(3) that these documents did not constitute eteu a 
valid contract for sale, as it was not sanctioned ata 
mecting of the Board, or executed in accordance with 
rule 108 of the District Board; : 


(4) that the purchaser, who came into Court as 
plaintiff for recovery of possession of the land und 
declaration of title thereto, must succeed on proof 


of a valid title and was not entitled to a postponement | 


to entitle him to complete his title by securing a duly 
executed instrument from the District Board. 


Rules 93 and 98 of the Statutory Rules made by 
the Lieutenant-Governor under section 188 (4) of the 
Bengal Local Self-government Act are not ultra vires 
and rule 98 is not merely directory but is mandatory, 
and must be read along with rule 93; the effect of 
these two rules is that no immoveable property vested 
ina District Board can be sold except with tho 
previous approval of the Local Gdévesmnhent and 
except by an instrument under the common scal 
signed by the Chairman and by two members of 
the Board. à 


Scction 188 (d) of the Bengal Local Sclf-govern- 
ment Act, which authorises the Licutenant-Governor 
to make rules consistent with the Act for the pur- 
pose of regulating the powers of District Bourds 
to transfer property, authorises him not only to 
frame rules which impose restrictions on ulienations 
but also to frame rules which prescribe the 
formalities to be observed when alicuations aro 
made. 


A rule framed for the purpose :of regulating the 
power to transfer property may deal with the 
extent as also the mode of exorcise of that power, 
though it cannot preyent or prohibi? the exercise 
of the power. - 


Courts in construing a Statute will givo much 
weight to the interpretation pub upon it at the 


time ofits enactment and since, by those whose ` 


duty it has been to construe, cxecute or apply 
it, although such interpretation is not conclusive 
upon the Courts. e 


No universal rule can be laid down for the cons 
struction of Statutes. As to whether mandatory 
enactments shall be considered directory only or 
obligatory with an implied nullification for dis- 
obedience; it is the duty of Courts of Justice to try 
to .get at the real intention of the Legislature by 
carefully attending to the whole scope of tho 
Statute to be construed. 


Where powers or rights are granted with a direction 
that certain regulations or formalities, shall be 
complied with, a rigorous observance of them is 
regaided essential to the acquisition of the powers 
or rights. But whero a publie duty is imposed and 
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the Statute requires that it shall be performed in a 
certain manner or within a certain time or under 
other specified conditions, such prescriptions may 
well be regarded as intended to be directory only, 
when injustice or inconvenience to others, who have 
no control over those exercising the duty, would 
result, if such requiremenjs were deemed essential 
and imperative. 


Whefe a Corporation is acting within the scope of 
the legitimate purposes of its institution, even a 
parol contract made by its authorised agents raises 
implied promises, for the enforcement of which an 
action may well lie, specially where there is no 
express statutory requirement of a contract under 
seal and the benefit of the contract has been 
enjoyed by the Corporation; provided, the contract 
is not by Statute positively required to be under 
seal or it is not ultra vires in the sense that it 
is beyond the scope of the authority of the Cor- 
poration under any circumstances. 


One contract is rescinded by another between 
the same parties, when the latter contract is 
inconsistent with, aud renders impossible the per- 
formance of, the former But if it turns out that 
the latter contract can not’ operate as the parties 
intended, it dges» not have the effect, by implication, 
of affecting their rights under the former contract. 

Where one party, Ly acts and conduct, evinces 
an intention no longer to be bound by his contract, 
the other party will be justified in regarding him- 
self as emancipated from continued liability under 
the contract. But such an abandonment of tho 
contract must be made out by clear and precise 
evidence, 

Where a Corporation receives money or property 
under an agreement which turns out to be ultra vires 
or illegal, it ds not entitled to retain it: either it 
must return it or make compensation for it: 

A respondent in an appeal is not ordinarily entitled 
to urge cross-objections except as against the appel- 
lant, but under special cireamstances of a case the 
Appellate Court can, under the provisions of Order 
XLI, rules 22 (3) and 33, give effect to the cross-ob- 
jections of one respondent against another. C 
MATHURA Moan SAHA v. RAMKUMAR Sawa, 23 C. L. 





J. 26; 200, W. N. 870; 43 0. 790 305 
§. 55 23 

=-—— 8. 55 (1), (5)—Fendor and purchaser— 
Contract, breach of—Agreement to sell pro- 


erty—Non-purchase by buyer within time specified— 
Vendor's failure to offer title-deeds for inspection— 
Covenant against incwmbrance—Duty of purchaser — 
Auction sale without advertisement at place where 
property situate—Damages, assessment of -- Receipt of 
payment of mortgage amount—Registralion—Regis- 
lation Act (XVI of 1908), s. 17, 


A breach for the purchase of a property, within a 
specificd time, cannot be justified on the ground 
that the vendor did not offer the title-deeds for 
Inspection, n 

Tho words ‘on his request’ in clause (b) of sub. 
suction J of section 85 of the ‘Transfer of Property 
act, make is the duty of the seller to produce his 


e 
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documents of title for cxamination by the buyer only 
whon the latter asks for them; if the buyer does not 
ask for them within the time fixed for the completion 
8£ the contract, he is not excused fyom the con- 
sequences of his failure to fulfil it: by the plaintiff 
not having offered to show his “documents: of title. 
A receipt of repayment of the mortgage money in e 
full stating that the’ mortgage-deed is, therefore, 
returned, need not be registered as it docs not gn the 
faco of it purport to extinguish the mortgage, sueh'a 
document being exempted under clause wi of sub- 
section 2 of section 7 of the Registration Act. “ i 


If a buyer acquires knowledge of aify mortgages 
subsisting on the land vontracted to be sofd free from 
incumbranceg, all that is open to him “under clause 
(b) of sub-section (5) of section 55 of the Transfer of 
Property Act is to retain out of the purchdse-money 
the amount due to the mortgagee; non-production of* 
the registered relense-deed does uot absolve thg. 
buyer from liability for damages for refusal to 


purchase, s 


A seller, who puts up the property for sale on 
refusal by the party whg contracted to purchase it, if 
bound to advertise the sale in the place where the 
property is situate. If the advertisement is in- - 
adequate, the buyer cannot be held liable for the 
difference between the contract price and the 
inadequate price realised at such sale. LB MAUNG 
Po Te r. Maung Suwe Ko 373 


—-—— S. 55 (4)- Charge, vendor's—Transferees for 
value without notice, 1f affected. 

The vendor’s charge mentioned in section 55 (4) 
of the Transfer of Property Act cannot be enforced 
against subsequent transfereos for value without 
notice. A Gur Dayan SINGH v. KARAM Sinen, 14 A, 
L. J. 804; 88 A, 254 289 


—~ —S 59—Attestation Scribe writing name of 
second witness—No proof of authorization—Document, 
if mortgage—Charge—Money-decree, grant of. 

A document bore the signature and mark of the 
executant and the signature of one attesting witness. 
It contained in the margin the name of another 
witness written by the scribe, but not his signature 
or mark. He was dead at the time of the suit and 
there was nothing to show that he authorized. tho 
scribe to sign his namo for him. A suit was brought 
on this document within six years of the date of, 
tho cause of action: : 


Held, that the document was not a valid mortgage, 
as it was not duly attested as provided in section 59 
of the Transfer of Property Act, nor could it create 
a charge. 


Held, also, that a monoy-decree could, however, bo 
given, as it was a suit upon registered- document. A 
Param Hans t. RANDHIR SINGH, Lt A, L. J. 673; 38 A. 
461 748 


8. 59 - Mortyuye — lest”, meauiny of-- ble 

L teeters not present at cascution - Mortgagor admission, 
1 effect of—Personal decree, if allowable. 

A mortgage-doed signed by attestors who did not 

sce the mortgagor sign is not an oporative 
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‘ document, and cannot be enforced py the mere 


admission of its execution by the mortgagor. 


The Court can, however, in such a case grant 
personal decrge. A Ranke SHIAM v. Cuunnt, 14 A, 
L. J. 861 2 192 


om —- 5, 59- Mortgage, equitable—Deposit of title- 
deeds, when creates mortgage—Letter accompanying 
deposit, when requires to be stamped and registerel— 

, Stamp Act (II of 1899), x. 26, Sch. I. Arts. 5, 6— 

Registration Act (XVI of 1908), s. 17— Mortgage, 
* creation of —Oral evidence, admissibility of —Evidence 

Act (I of 1832), s. 92. 

The 2nd gefendast deposited the titte-deeds of his 
house with the Ist defendant, and simuléancously 
delivered td him a letter in which he stated: “I hereby 

jn any manner you think best and pay yourself up to 
hese amounts and, if there should be any balance 

“skill left unpaid, you shall be at liberty to proceed on 
me personally and on the rest of my other properties 
tœ recoup all tho short balances.” The letter was 
neither stamped nor registered and made no 
feferenceto the deposit. -Tho lst defendant effected 
asub-mortgage tothe plaintiff. In a suit by the 
plaintiff to recover the amount due on the basis of 
an alleged equitable mortgage: 


Held, (1) that the letter created a simple mortgage 
of the properties covered by the title-deeds and was 
invalid for want of registration; 


- (2) that it was incumbent on the plaintiff to prove 
that the deposit of title-deeds created an equitable 
mortgage and for this purpose evidence independ- 
ently of the letter was admissible. 


Por Abdur Rahim, Off. C. J.—The letter, though it 
did not require registration, should be stamped on the 
basis of an agreement under Article 5 of the Stamp 
Act, 


It is the deposit of the title-deeds that creates an 
equitable mortgage and a letter or writing which 
contains evidence of the transaction cannot be said 
to, create or declare any right to or interest in 
immoveable property within the meaning of section 
17, clause (b), of the Registration Act. 


Per Seshagiri Atyer, J—Tho letter is not covered 
by Article 6 or 40 of the Stamp Act and as such. is 
‘not required to be registered under section 37 of the 
Registration Act. 


Article 26 of the Stamp Act does not refer to the 
admissibility of a document. It rather deals with 
the quantum of interest allowable in a suit when the 
document is sued on and accepted as evidence. 


A mortgage by deposit of title-deeds is not created 
by the writing which accompanies, precedes or is 
contemporaneous with the deposit. The essence of 
the transaction is the deposit. It is that that creates 
the mortgage. i 


- The declaration mentioned in section 17 of the 
Registration Act.must, by its own force, have the 
legal consequences contemplated by the parties and 
should not simply be a statement of what has been 
effected. Consequently, the declaration contained in 
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the letter, if the letter itself does not constitute the 
mortgage, would not attract the provisions ‘of 
section 17. 

Section 92 of the Evidence Act will be no bar to 
the reception of oral evidence to prove ‘an equitable 
mortguge, as the letter indicates altogether a separate 
transaction, viz., a simple mortgage. 

If the letter makes a bare reference to the factum 
of deposit and to the creation thereby of the equitable 
mortgage, no question of stamp or registration will 
arise. YI MUTHIAH CHETIY Vv, KoTHANDARAMASWAMI 
Narpu, 81 M. L. J. 847; (1916) 2 M, W. N. 221; 4 L. 
W. 472 864 


S. 67—Mortyage, construction of—Suit for 
interest alone—Covenant for payment of periodical 
-interest and enhanced interest on default —'Contract 
to the contrary —Right of swit. 

If there isan absolute covenant in a deed of 
mortgage prohibiting the mortgagee from suing 
before the principal becomes due, he cannot sue 
for the interest before that date. In the absence 
of such a prohibition, the mortgagee is entitled to 
sue for interest, though the principal may not become 
payable for n considerable time. 


A stipulation in a decd of mortgage that interest 
is to be paid on specified dates and, qn default, ar 
a higher rate, is a ‘contract to the contrary,’ to 
which the provisions of section 67 of the Transfer of 
Property Act do.not apply. Wi Supsran Currry Ü 
KUPPAMMAL, 8 L. W, 587; (1916) 2 M. W. N. 86; 31 M. 


L. J. 437 104 
—_—o 8. 68 845 
8.72 915 


- S. 62 — Contribution, suit for — Necessary 
parties—Plarntiff, duty of —Valuation of iteme of pro- 
gerties—Principle, 

Where a suit is brought for contribution to enforce 
a statutory charge, mentioned in section 82 of the 
Transfer of Property Act, all the persons in whom 
all the mortgaged property is vested should be made 
parties, inasmuch as itis only when gach persons are 
properly before the Court, that a proper decree finally 
settling all disputes can be made, . 

It 1s the duty of a plaintiff to take every reasonable 
precaution to have the necessary parties before the 
Court. If, by some accidont, some party is omitted 
an arplication to bring him on to the record ought to 
be made at the earliest possible opportunity, 


In valuing the different items of property. 
valuation ought to be as at the date of the le eb 
but if the plaintiff adduces evidence to show the 
value of the property at the time that he purchased 
it, it lies upon the other side to sny that the valua. 
tion at the date of the mortgage was different, A 
SHANKA t LAL v. Latarat ALI, L} A. L. J. 713 600 


- + B 90- Mortgagors, several, joint liabili 
Section 0 of the Transfer of Property ALS 
application, except in cases where the mortgage 
deed has already been sued upon and a decree orant. 
ed as against the land and the proceeds of the sale 
of the land prove insufficient to discharge the mort. 
gage-debt. It has always been recognized that a 
mortgagee has the right to proceed - concurrently 
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with all the remedies he is entitled to, to enable him 
fo realize his debt. He is perfectly entitled to sue on 
the personal covenant contained ina mortgage-deed. 

Morlyagors are jointly and severally liable to the 
mortgagee, though as amongst themselves they are 
entitled to contribution. PAT RAJA RAM Lat pe 


JLANUMAN UPADHYA 7 


—— 5.95 ` : 
S. 108 (b) , 251 
~—— 8. 108 (h) 735 


~——— §. 111 (g)—Lease—Permanent tenancy, ter- 
mination of—Denial of landlord’s title ~Landlord 
and tenant Ejectment Inference as to status-—Ques- 
tion of law—Aj-peal, second. 
A permanent tenancy under the Transfer of Pro- 


en 





794 





| perty Act is determinable by the tenant’s denial of 


the landlord’s title and the latter can sue for eject- 
ment of such tenant. 


An inference as to a question of status is always a 
question of law and hence liablo to be rejected in 
second appeal. 
Korr, 1 P. L. J. 157 544 


S. 119— Warranty —Exchange of immoveable 
property prier, to enactment of Transfer of Property 
Act—Compensation, claim for, for breach of warranty 
of title-—Law applicable—Application of Common 
Law rule - ‘Equity and good conscience’ Real Pro- 
perty Act (8 § 9 Tic. c. 06)—~Letters Patent, s. 21— 
Eachange of property transferred by Hindu widow— 
Caveat emptor, doctrine of, ewtent of. 

The law applicable to exchanges of immoveable 
property effected prior to the enactment of the 
Transfer of Property Act is the Common Law of 
England and not the Statute Law embodied in the 
Real Propetty Act (8 & 9 Vic. G. 106). 


An exchange of property offected prior to 1892 
implied warranty of title. An exchange implied 
both acondition for re-entry onthe land given in 
exchange and also the right to obtain compensation 
for breach of the warranty. ? 


Tho stato of the law in England as to the mature 
and extent of warranties of tiile on transfers of real 
property and Parliamentary enactments rolating to 
and laying down the laws applicable to India prior 
to the passing of tho Transfer of Property Act 
reviewed by Seshagiri Aiyar, J. 


e Per Seshagiri Ayar, J—It isclear that the highly 
technical enactment of 1845 (8 & 9 Vic C. 108) 
which required the execution of a decd to evidence 
an oxchange, was not extended to India. The Act 
of 1781 which looked with disfavour at the intro- 
duction of the English Statute Law into India laid 
down that, as far as practicable, the Courts should 
administer Indian law to Tndians. There is nothing 
in Hindu Law which militates against a warranty 
being implied as between the parties to a contract of 
exchange. From the fact that, inthe Transfer of 
Property Act of 1884, the principle of implied 
warranty m sales and exchanges was recognized 16 
may be inferred that the Legislature intended to 
preserve to the parties the English Common Law 
right as to warranty. 
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Where tlitye is nothing to indicate on the face of e° 6 


a deed evidoncing a transfer by a Hindu widow or on 
proper enquiries by the transferee that the widow 
was not exercising the power which gho has of dis- 
posing ofthe property for purposes binding on tho 


estate, it cannot be contended that the: privilege of 


caveat emptor applies. R e 
Per Bakewell, J.-Bhe rule laid down in sectian 119, 


- of the Transfer of Property Act is one of ‘o¢uity ande 


PAT BIDYA Natu v. KHIKHINDA ` 


good conscience’ which under clause 21 of the Letters 

Patent the High Court may apply tẹ exchanges 

effected prior to the enactment of the Transfer -of 

Property Act. M  BALUSU VERRARAGHAVALU 1, 

Boppana MANIKYAM, 31 M. E. Je 880; 2Q M. L.T. a 
e 


S. 123—Gift by Muhammadan, leed pf, preof 
of—Evidence Act (I of 18°2), s. 68, applicability of 
The provisions of section '23 of the Pransfer*of . 

Property Act aro inapplicable to gifts made „Ry 
Muhammadans and valid according to the Muhamma- 
dan Law, 

Therefore, a deed of gift executed by a Muhamm&dan 
is admisible in evidence although not provedeas 
required by section #8 of the Evidence Act. A 
Karam [LAHI v. SHARF-UD-DIN, 14 A., L. J. 119; 33 A. 
212 14 


“TREES standing” and “standing timber”, distinction 
between 713 


TRUST, charitable. See Cryin PROCEDURE Copr, 
1908, s. 92. 


TRUSTS, public. See MUHAMMADAN Law. 


TRUSTEES, appointment of. See Crvit’ PROCEDURE 
Cope, 1882, s. 539. e 


TRUSTS ACT (II or 1882), S. &82—Purchase of pro- 
perty in name of third party— Presumption, of owner- 
ship—Advancement, doctrine of Law in India. 

The presumption of advancement as prevailing in 
England does not arise in India, the source from 
which the parchase-money was paid shifting the, 
onus. That wasthe law priorto the Trusts Act, 


The question is now governed by section 82 of 
the Indian Trusts Act, and the Court must, in each 
case where property is trarsferred to one person for 
a consideration paid or provided by another, address 
itself to the question whether it appears that such. 
other person did not intend to pay or provide such 
consideration for the benefit of the transféree. In 
doing so, the particular circumstauces of- the case 
must be first considered, and the Court, should 
determine whether or not there was any intention to 
benefit the person in whose name the purchase was 
made. M RAHIMAN BEEBI v. KHATOON Buz, 4 L. W. 


193 569 


U. P. COURT or WARDS ACT (U. P. TIL or 1899), 
Ss. 15, 35, 4?, sub-s (1)—Properties of ward outside 
territorial limits of the United Provinces Govern- 
ment Jurisdiction of Cour! of Wards over —Superin- 
tendense after ward's death Sale—Euistence of debts 
—Consent of hei-s—Presumotinn 
The Court of Wards of the United Provinces of 

Agra and Oadh has jurisdiction to deal with the 

property of a disqualified proprietor under its charge 


d . 


. : bd ® 
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U., P. COURT or WARDS AGT—eoncld, 
e situated outside the limits of the territaftos subject 


to the Lientenant-Governor of -those Provinces. 
As section 15 of the U.P. Court of Wards- Act 
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Section 87 of the Municipalities Act is not appli- 
cable only to that part of a building which abuts’ 
on and overhangs a public street, inasmuch as a 


makes no distingtion at ali between moveable and “building may adjoin a public street and yet may not 


. immoveable properties, properties both within the 
limits of the Provincdés of Agra and Oudh as 
“well as outside thereof aro subject to the adminis- 
dration set up by “the Act in the event of a person 
_eoming ufder the terms of the Act. 
Sestien 35 of, the Act gives a general power 
a tothe Courtg of Wards to sell or mortgage any part 
of sany property under its superintendence subject | 
` to the restrictions in regard to property taken 
charge of by the “Court” under section 9 of the Act. 
After the death of a ward, who was a disqualified 
proprietor; the Court of Wards may retain charge of 
his property until the debts and liabilities of the ward 
haye been discharged. 


Where tho Court of Wards, after the death of the 
wafd, who was a disqualified proprietor, sold his 
property and there was no evidence to show that 
ther@ were unliquidated debts and liabilities of the 

- wani and that his widows (who were the heiresses) 
gave consentto the sale: ° 


_ Held, that under the ordinary presumption, arising 
in favour of the acts of the Executive Government, it 
must be held that there were unliquidated debts 
and liabilities and that the widows were consenting 
parties to the sale. C GADADHAR BHATTA v, Sarat 
CHANDRA MUKHERJEE 634 


—— — &s, 365, 42 (1) 634 


U. P. LAND REVENUE AOT (IIT oF 1901), Scn. IV, 

~ R. (d), S. Nos. 47, 48. 

_ Per undar Lal, J—Al that Scheduls 1V, rule (d), 
serial Nos. 47 and 48 of the Land Revenue Act, 190) 
require is that the proceedings for execution must be 
initiated within time and when once an application 
for execution has been made within time, itcan go on 
for a considerable time. A Binz BHUKAN LAL + 


MAHADEO PERSHAD 205 
U. P. MUNICIPALITIES ACT, (Lor 1900), S. 52 
222 
. e 


— — §. 87, 88, 52—Erection without permission — 

Notice— Civil suit, maintainability of - Remedy. 

The plaintiff applied to the Municipal Board of 
-Cawnpors for permission to re-erect his house on 
the old foundations and attached a plan with his 
application in which a sandas and chhajja were 
shown but a tora with the antiya was not 
shown. ‘he Municipal Board granted permission to 
re-build the house with the exception of the chhajja 
and the sandas. The plaintiff re-built his house with 

_the-sandas and chhajje and the tora and antiya. ~ The 
Municipal “Board served a notice upon him. The 
plaintiff sued in the Civil Court for issue of a 
perpetual injunction restraining the Municipal 
Board from interfering’ with the constructions and 
for damages: N 

Held, that the notice by the Municipal Board was 


< partly under section 47 and partly under section- 


88 and wasa valid notice and that the civil suit 
- was not maintainable, the only remedy of the 
- plaiytiff being that laid down in section 52 of the 
Mnnicipal Act, 


` 


overhang or project in to it. A RAHAS BIHARI LAL v. 
MUNICIPAL BOARD, CAWNPORE 222 


= — Ss, 87, 128—Pump, erection of—Proceeđings 
under s. 87, legality of. 

Proceudings against a person, who erects a pimp 
in œ public street, brought under section 87 of the 
U. P. Municipalities Act, 1900, are wholly miscon- 
ceived. 

Semble.—A Municipality under section 128 of the 
Municipalities Act can make rules for the control 
and management of the streets vested in it under 
section 55, and anybody who erects a pump or refuses 
to remove a pump which is maintained in breach of 
one or other of such rules is liable to penalty under 
section 147, KS 

Any member of the public, who either resides in 
the street or uses the street, can bring an action in a 
Civil Court for the removal of such pump by 
saying that his user of the public way as a 
member of the public is prejudiced by such pump, 

Whether or nota pump isa building isa question 





of fact. A JAGANNATH v. EMPEROR, 17 OR. D. J. 
350 Tey 526 
S. 88 222 
8. 128 526 





ae S, 128 (n)—Rules- Charge of digging wp 

road, proof of —Right to dig wp road or drain. 

The applicant had been allowed to put a stone over 
a drain in front of his shop for the use of himself and 
persons visiting his shop, Expecting a visit fromthe 
Chairman of the Municipal Board the applicant 
was getting the soil from underneath the projection 
removed, when he was charged for having dug up 
the road: 


Held, that under the cironmstances of the case the 
applicant was not guilty of digging the road. 


No one has any right to digup any fortion of a 
roadway or to dig up or alter any portion of a 
drain. A GULAB SINGH v, EMPEROR, 17 Cr. L. J. 
494 < 964 


U. P. GOVERNMENT RULES, Re. 30, 82 473 


` U. P. REGISTRATION RULES, R. 174 718 


USAGE ann CUSTOM, finding of, whether question- 
able in second appeal 630 


VENDOR ann PURCHASER—Contract, breach of— 
Agreement to sell property—Non-purchase by 
buyer within time, specified—Vendor’s failure to 
offer title-deeds for inspection—Covenant against 
incumbrance-—Duty of purchaser—Auction sale 
without advertisement at place where property 
situate—Damages, assessment of— Receipt of pay- 
ment of mortgage amount—Registration— Regis- 
tration Act (XVI of 1908), s. 17-—Transfer of Pro- 
perty Act IV of 1882), s. 58, sub-ss. (land 2 4 

7 


Contract—Option io re-sell to vendor, if valid 
—Specific performance of option, suit for—Aetion 


a effect ‘of—Technical mistake. 
An option by a purchaser to re-sell the property 


“to the vendor on certain terms and conditions isen 
valid contiact ‘subject to any possible’ question of 


perpetuity) which the purchaser is bound to fulfil. 
Tf the conditions are complied with strictly, specific 
-performance should? be docresd in an action to 
enforce the option. 


- “Where. the Court, misconceiving the .action as 


|. based ong mortgage, wrongly decrees redemption 


instead of specific performance, the decrees only 
technically wrong and should not be interfered with in 
appeal 4 as the:parties aro in exactly the same position 
as in a decree for specific performance. C DHARANI- 
. DHAR “MUKHERII v RAKHAL Das BHATTACHARJEE 031 





Proper ty in goods, when passes to purchaser. 
Property in goods under a contract of sale does 
.not pass to the purchaser until it is weighed by the 
vendor, unless there are other terms of the agree- 
ment or some particular trade or local usage to the 
contrary. S FIRM or TARACHAND GHANSHAMDAS Y. 
Messrs. Louis Daztyus & Co., 10 S. L.R.14 449 


Sale of land—Vendor, duty of, to put vendee in 
physical possession of property sold, 
JA. véndor*of land, when he holds himself out in that 
capacity, is bonnd to know and ascertain if in fact 





~ the subject-matter of what he is selling oxists, and 


_ he must be in a position to give possession of the 
physical thing which he has contracted to sell. The 
obligation is upon the vendor to give the vendee 
possession; and not upon the latter to go and get 
possession for himself, specially when any difficulty 
arises in identifying the particular land sold. PAT 


< DARPAN Koer v. KEDAR Natu, 1 P. L. J. 140. 539 





#Vendor's remedy when part of consideration 
not paid 284 


WAJIB-UL-ARZ. See Custom. 


“ WAQF — Endowment for religions purposes and 


charity Suit for scheme and removal of trustees 
—~Sanctign of Court, if tin — Necessary 
parties, who are. 880 


| ` WAGENAMA, validity of —“Mutawalli”, word of, not” 


<. - used, effect of. 
.., Where the terms of a wagframa show that the 
* dedicator appointed himself a mutawalli and provided 
“€hat his successor should be the next mutawwalli, the 
_eqvagfaama ig not invalid merely because the word 
'ouutawalli” has not been used in it. © MUHAMMAD 
` Haan ULLAH Kuan v. Sita Raw, 8 O. L. J. 377 732 


i WARRANT ~ Arresting Officor, duty of 973 


` waranty or TITLE impedi in dhanges effected 
. „prior to 1852 92 


“WILTUL NEGLECT. -Seé RAILWAY Company. 
WILL, construction of. fee HINDU Law. 


Executor, whether can sue before obtaining Pro- 
- ‘bate— Administrator, title’ of — Straits Settlements 
Limitation Ordinance (VI of 1896), ss. 4, 17 (1), 22, 

. scope of—“Leyal representative,” definition of --“Cap- 





~ -~ \ r 
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VENDOR AND PURCHASBER—concld. fos! WILL —conid. E ` | o S ’ 3 
_ misgonception of, by Covft—Decree for redemption, üble instituting an action,” meaning of——English a 


practice—Supreme Court, whether can grant Probat® 

of Wil of person domiciled anywhere —Straits Settle. 

ments Civil Procedure Code Ora dinance (KAKI of 

1907), ss. 133, 168. 

An executor derives his, title aa authority from 
the Will of his testator and not from any graat of 
Probate. The personal property of the testftor, 
including all rights of action, vests in him wpon the 
testator’s death and consequently he can institute an 
action in the character of exocutor before Nb proves 
the Will. He cannot, of course, obtain decreé before * 
Probate, but this is not because his title “depends on 
Probate, but becansc the production of Probate is tho 


- only way in which, by the rùles of the Court, he is 


allowed to prove his title. An Administrator ‘derives 
title solely under his grant, and, cannot, , therefore, 
institute an action ns Administrator ebefore he gets 
his grant. ° . 

An executor is not only the legal representative of 
his’ testator, but capable of “instituting an action 
within the meaning of section 17 (1) of the Straits 
Settlements Ordinanca VI of 1896. Thére ig 
nothing in the Ordinance to confige lega) re- 
presentative” to aeperson to whom the Court has: 
actually made a grant. The words “capable of 
instituting an action” mean capable of instituting 
an action in which a decree might be obtained. The 
Will under which the executor claims must be 
capable of Probate, otherwise the action must fail. 

There is nothing in the Straits Settlement Civil 
Procedure Code Ordinance (KAKI of 1907) or in any 
law in force in the Straits Settlements precluding the 
Supreme Court of the Straits Settlements from grant. 
ing Probate of the- Will of a person wherever 
domiciled. 

According to English practice, Probat® may be 
granted of the Will of a person domiciled abroad 
upon proof that it is a valid Will according to the law 
of the domicile, and that there are assots within the 
jurisdiction, It is not necessary that it should be first 
proved in the Courts of the domicile. 


Section 22 of Ordinance VI of 1896 contemplates 
cases in which an action is defective by reason of 
the person or ono of the persons in whom thé right 
of action is vested not being before’ the Court. 
Section 183 of the Civil Procedure Code Ordinance 
provides against the defeat* of an action on this 
ground, and enables the proper party tô be added 
or substituted. 


Section 22 of Ordinance VI of 1996has no 'application 
to cases in which the action was originally properly 
constituted as to parties, but has becomé defective 
because there has been a change or devolution of 
interest. Such cases do not fall within section 133, 
but within section 169, of the Civil Procedure Code. 
Ordinance, and tho proper remedy is by way of an. 
order to carry on proceedings, and not of an order 
adding or substituting parties. 


Quzre,—Whether one of t¥o joint executors can 
properly institute proceedings on behalf of the 
estate? PC Soona Mayna KENA Rooxa MEYAPPA 
CHETTY v. Soona NAVENA BURERAMANIAN CHETTY, 20 
OG. W. N. 833; (1916) 1 M. W. N. 455; 18 Bom. 1, R.” 
642; 85 L, J. P. O, 179 e 323 
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ty Genwineness proved—Lestator in disposigg state 
— Will not conforming to reason avd justice, whether 
„ground for discrediting —Medical evidence—Disposing 
power ascertainable {rom eyes and expression. 

When a Will has once been made and is apparently 
in perfect form, and the evHlence of the attesting 
e Witness is to be trusted, few things can be more 
rous, than to attempt to recreate the kind of 
* Willthat the man ought, in the opinion of the Court, 
to have magé/ Once the man’s mind is free and 
clear and js capable of disposing of his property, the 
way in which ib is to be disposed of rests with him, 
and it is not for any Court to try and discover 


‘ whather a Will cgufd ngt have beon made more 


consonant either with feason or with justice. 

There are many, sighs by which a doctor can deter- 
mine whéther a man’s mind is sound or no, and 
certainly not the ‘tcast important is the character 
andapfearance® of the man’s cyes and expression. 
PC AgUNACHELLAM CHETTY v. RAMASWAMI CHETTY, 
30 M. L. J. 655; 20 O. W. N 673; 3 L. W. 508; (1916) 
1 M. W. N. 399; 18 Bom. L. R. 408; 230, L. J. 632; 20 
M. L. 1, 60 - 1 
Modification, of, by subsequent testamentary de- 

claration—Construction- Codicil -— Pleadings—Nun- 

cupative Will—Strictnese of proof. . 

A person who sets up a nuncupative Willis bound 
to strictness of pleading, and must allege, as well as 
prove, with the utmost procision, the words on 
which he relies, with every circumstance of time 
and place. 

A person who seeks to establish a modification of 
the provisions of a Will by a subsequent testamentary 
deélaration, must prove-an actual intention to revoke 
the clayses which he seeks to avoid and if the testator’s 
expressions“ire declaratory only of a future design, 
they will not be sufficient. E 

Where a Will contains a clear and unambiguous 





. disposition cf property, real or personal, it cannot be 


revoked by a codicil, except by the use of words 
equally clear and distinct. P NARINJAN Dass v. 
Devy Dass, (12 P. W. R. 1916 899 
Probate and Letters of Administration with Will 
‘annexed, distinction between—Validity of Wili, whe- 
ther can be questioned after*grant of Letters of 

Administration with Will anneaed. 

No distinction can be drawn between a grant of 
Probate and a grant of Letfers of Administration with 
a Will annexed, so far as it affects the proof of the 
genuineness and validity of the Will. 
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WILL—conceld. 


Probate and Letters of Administration with a Will 
annexed are conclusive evidence of the factum and 
validity of the Will M Venkata Rarnaw v., RAJA 
Ras Monasa Rao, 31 M. L. J. 277; 4 L. W. 248 854 


Probate proceedings—Adoption, determination of 

Jurisdiction. 

-Itis not within the province of & Probate Court to 
inquire into the title “of a tastator to the pro- | 
perties covered by his Will. The question whether e 
or nota person was adopted by a testator is not 
a matter which could ba decided in a Probate 
proceeding. PAT MAHASUNDER KUER v. RAM RATAN 
PRASAD SAHI 416 





. WITHDRAWAL OF SUIT, See Civic PROCEDURE 


Copy, 1908, O, XXIII, R. 1 (3). 
WORDS ann PHRASES— 
_INTIQAL 

PUTRA PUTRADI 


210 
383 


WORKMAN’S BREACH OF CONTRACT ACT (XIII 
oF 1859), Ss. 1, 6—Jurisdiction of Court, what deter. 
mines, 

Under the Workman’s Breach of Contract Act, the 
jurisdiction of the Court is ‘determined by the place 
of residence or of business of the employér,sirres- 
pective of the place of residence of the workman, or 
ofthe place where the advance was made, or the 
work was to be performed or the breach was com- 
mitted. S Arı MouamMep v. EMPEROR, 108. L. R. 
56; 17 Cr. L. J. 308 : 484 


————— 5, 2—Applicability of Act —Artificer, labourer 
or workman —Contractor, whether belongs to any of 
these classes, j 
The Workman’s Breach of Contract Act applies only 
to persons falling within the đefinition of “artificer, 
labourer or workman.” To make the Act applicable 
the relation between the parties to the contract must 
be that of labourer and employer of labour, A 
contractor is not ordinarily an artificer, labourer or 
workman, and the Act foes not apply to a contractor 
of labour or an agent for the supply of goods, unless 
such person has contracted to supply his personal 


labour. L B Bara Kuan v. Mauna Ba Narna, 17 
Cr. L. J. 398; 9 Bur. L. T. 108 830 
484 
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